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SOUTHERXf  BISTRICT  OP  NEW- YORK,  v. 

BB  IT  REMEMBERED,  that  on  th«  21st  day  of  Jane,  A.  D.  18^4,  in  the  4ftth  year 
•f  file  Independence  of  the  United  States  of  America,  CoLLiirsft  Havnat,  of  the  laid  Dis- 
trict, hare  deposited  in  this  office  the  tiUe  of  a  Book,  the  right  whereof  they  claim  as  Pro- 
prietors, in  the  words  following,  to  wit ; 

A  Digest  of  the  Laws  of  England.  By  the  right  honourable  Sir  John  Comyns,  Knight| 
late  Lord  Chief  Baron  of  his  Majesty^s  Coart  of  Exchequer.  The  fifth  edition,  corrected^ 
(with  considerable  addition*  to  the  text)  and  continued  from  the  original  edition  to  the  pre* 
sent  time  ;  to  which  is  i^ded,  a  Digest  of  the  Cases  at  Nisi  Prius,  By  Anthony  Hammond, 
t»q*  Of  the  Inner  Temple.  The  first  American  from  the  fifth  London  Edition.  With  the 
addition  ofthe  principal  American  decisions.     By  Thomas  Day,  Esq. 

In  con6>nnitf  to  the  Act  of  the  Congress  of  the  United  States,  entitled,  ^'  An  Act  for  the 
eneouragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and  books,  to  the  aa* 
thors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned ;''  and  also  to  an 
act,  entitled,  *^  An  Act  supplementary  to  an  act,  entitled,  An  Act  for  the  encouragement  of 
learning,  by  j^curing  the  copies  of  maps,  charts  and  books,  to  the  authors  and  proprto- 
ton  of  such  copies  during  the  times  therein  mentioned ;  and  extending  the  benefits  thereof 
tpth*  frts  of  ^eugnuigf  engraving  and  etching  historical,  and  other  prints.*^ 

JAMES  DILL, 
ffUrk  of  th$  Southern  J>i$tfict  of  J^tw-  York, 


J^'kQ»  Mefriam,  Pnnten^ 
Brookfield,  Mass. 
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}^7%e^uret  in  (hU  work  refer  to  the  original  pages  ff#  numbered  at  the  bottom*^ 

LIBERTIES. 

(A)  THE  SEVERAL  SPECIES  OF  THEM.  p.  1. 

(B)  HOW  GRANTED,  p.  1. 
(C)  HOW  LOST. 

(C  1.)  By  nonuser. — ^When  it   shall  be  a  forfeiture. 

p.  S.  . 

(G  2.)  When  not.  p.  2. 

(A)  THE  SEVERAL  SPECIES  OP  THEM. 

HOW  libi^rties  may  he  claimed,  Yide  Franchises,  (A  1,  2.) 

Ail  liberties  and  franchises  are  derived  from  the  king,  vide  Preregative, 
(D30,  fe.) 

As  to  the  connties  palatine,  cinque  ports,  and  corporations,  vide  Fran- 
chises, (D  1,  &c.— E  1,  &c.— F  1,  &c.) 

As  to  liberty  to  have  conusance,  or  to  hold  pleas,  vide  Courts,  (P  1,  &c.) 

To  have  courts,  vide  County,  (C  1,  &c.)— Courts. — Hundred  (B), 
— Leet. 

As  to  liberty  to  make  justices,  or  officers,  vide  Justices. — ^Justices  of 
Peace. — ^Officer. — Prerogative,  (D  29.  37.) 

As  to  the  liberty  of  a  chase,  forest,  park,  warren,  &c.  vi4e  Chase. 

(B)  HOW  GRANTED. 

•  » 

If  the  king  grants  aJiberty  to  another,  he  may  make  the  grant  by  words 
expressly  denoting  what  liberty  is  intended. 

Or,  the  king  may  grant  by  general  words,  which  relate  and  have  refer- 
ence to  soma  specialty;  as,  if  the  king  grants  to  a  town,  that  they  shall 
have  justices,  who  shall  have  such  authority  and  power  as  any  other  justi- 


6  LIBERTIES. 

ces  in  the  eounty  have,  it  will  be  good  ;  for  the*  speeialtj,  to  which  the 
general  words  refer,  is  well  known.     20  H.  7«  6  b*  7  a« 

["^jlf  the  king  incorporate  a  town,  and  grant  that  it  shall  have  such  liber- 
ties as  London,  it  will  be  good  ;  for  it  sufficiently  appears  what  liberties 
Loudon  has.     Per  two  J.  20  H.  7.  6  b.  7  b. 

(C)  HOW  LOST. 

(C  1.)  By  nonuser. — When  it  shall  be  a  forfeiture. 

How  they  may  be  destroyed  by  coming  back  to  the  king,  vide  Franchises, 
(Gl,&c.) 

When  forfeited  by  breach  of  a  condition  in  law  annexed,  vide  Condition, 
(S  1,  2.)— Franchises,  (G  3.) 

Liberties  in  which  the  subject  has  an  interest  for  common  justice,  or  the 
common  profit,  may  be  forfeited  by  nonuser :  as  (a),  a  liberty  of  courts  may 
be  lost  by  nonuser. 

So,  a  liberty  of  a  fair,  or  market.     Manw.  81. 

So,  a  forfeiture  of  any  franchise  or  liberty  is  a  forfeiture  of  every  other 
incident  or  subordinate  claim  by  the  same  grant.     Pal.  82. 

As,  if  a  man  lose  a  market,  or  fair,  he  shall  lose  also  the  court  of  piepow- 
ders.    Ibid. 

But  where  the  franchises  in  the  same  grant  are  several,  the  forfeiture  of 
one  does  not  lose  the  other,     ibid. 

(C  2.)  When  not. 

But  a  liberty  for  the  sole  profit  or  pleasure  of  the  owner,  shall  not  be 
lost  or  forfeited  by  nonuser :  as,  if  a  man  can  shew  a  title  to  a  park,  warren, 
&c.  by  grant  or  prescription,  he  shall  not  lose  it  by  nonuser*     Manw.  81. 

LICENCE. 

Vide  Alienation,  (A  1,  2.) — ^Capacitv,  (B  3.) — ^Chase,  (H  3.) — ^Fine, 
(E  8.)— Justices  of  Peace,  (B  26.  100.)— Pleader,  (D  1,  4rc,)_TRES- 

PASS  (D). 

[LIEN.  (6)0 


(a)  An  fnDcbites  may  be  loit  by  nonaaer  or  neglect ;  and  the  ttrongeat  case  of  nonuser 
or  neglect  U,  where  the  parties  are  called  upon,  in  a  court  of  justice,  to  state  their  right,  and  - 
they  neglect  or  refuse  to  de  it.    2  T.  R.  567. 

(6)  1.  In  general — a  lien  is  a  right  to  possess  or  to  retain.    2  Rose,  355. 

2.  PertonnJ^y.^-General  rules.  No  lien  can  exist  unless  by  contract,  where  the  amount 
of  the  demand  can  only  be  ascertained  through  the  interrention  of  a  Jury.    15  East, '547. 

3.  Where  evidence  of  usage  is  given  to  shew  the  existence  of  a  general  lien,  it  must  be 
left  to  the  Jury  as  evidence  .of  mere  usage  of  trade,  not  of  general  custom  or  common  law.  2 
Smith,  634.     6  East,  51^. 

[*]4.  One  who  unlike  carriers  and  Innkeepers  is  not  obliged  to  receire  a  cnstemer^s 
property,  may  impose  what  conditions  he  pleases  on  the  receipt  of  it  |  thereibre  he  may 
stipulate  for  a  lien,  for  his  general  balance,  on  any  property  sent  to  him  in  the  course  of 
his  business.     6  T.  R.  14. 

5.  The  question  whether  a  tradesman  has  a  lien  on  goods  in  his  hands  for  the  general 
balance,  o^  only  for  so  much  as  relates  to  the  particular  goods,  is  decided  on  the  samt 
grounds  at  Ifiw  and  in  equity.  To  extend  it,  the  party  most  ihew  an  agreement  er  ton^- 
thing  from  wbid^  to  infer  an  agreement*    2  Mer.  4(>4. 

[•2]  ['3] 


LIEN.  7 

6.  A  Banker  liat  a  lien  for  his  balance  upon  all  lecnntiet  in  his  hand ;  a  rnle  which 
holds  wherO)  having  leveral  bills,  he  discoonts  so  many  as  will  cover  the  balancet  6  T* 
R.  488. 

7.  So  for  his  general  balance  on  all  money  secorities  paid  in  on  the  running  account* 
15  East,  428. 

8.  Bankers  having  securities  deposited  as  a  pledge  for  1,00(N.  thongh  the  depositor,  at  hii 
death  is  indebted  in  a  larger  sum,  have  no  lien  farther  than  the  1,0002.    3  6*  C.  C  SI. 

9.  Where  an  author  agrees  with  a  bookseller  to  publish  his  work,  and  to  allow  him  in- 
terest for  the  money  lie  shall  advance,  and  also  a  share  of  the  profits,  the  bo'okttUtr  has  a 
lien  on  the  copy  right,  for  his  disbursements,  cemme  ^emhle.    3  Anst.  88. 

10.  Strong  evidence  is  requisite  to  establish  as  a  usage  of  trade  a  lien  for  a  general  bal- 
ance on  behalf  of  caniert.    3  Smith,  921 .     7  Kast,  224. 

1 1.  Where  by  the  custom  of  trade,  the  consignor  pays  for  the  carriage,  the  consignee's 
right  is  paramount  to  the  claim  of  the  carrier  to  retain  for  the  general  balance  due  from 
the  consignor.     2  N.  R.  64. 

12.  A  clause  at  the  end  of  a  charter-part^  of  affreightment,  that,  *'  the  parties  mutaally 
b/a J  themselves,  especially  the  ship-owners,  the  ship,,  her  tackle  and  appurtenances,  and 
the  freighter,  the  goods  to  be  put  on  board,  in  the  pensd  sum  of  3,000i.  to  be  forfeited  and 
paid  by  the  party  delinquent  to  the  party  observant,  to  the  performance  of  the  matters 
therein  contained;'^  does  not  give  the  party  observant  alien  upon  the  property.  3  M.  ft 
S.205. 

1 3.  A.  consigns  a  cargo  to  B.  with  a  direction  to  pay  to  C  out  of  the  proceeds  a  sum  of 
money,  and  writes  C.  to  that  effect,  C  has  no  lien  on  the  proceeds.     2  Rose,  355. 

14.  There  can  foe  no  lien  for  demurrage  unless  by  contract.     15  East,  547. 

^    15*  The  distraintr  has  no  lien  uponjgooda  taken  in  distress  for  rent  and  replevied,  bat  is 
left  to  his  remedy  on  the  replevin  bond.     1  B.  C.  C.  427. 

16.  A  difer  has  no  lien  on  goods  delivered  to  him  in  the  course  of  trade,  but  for  the  price 
of  the  dying.    4  Burr.  2214.     1  Blk.  651. 

17.  There  are  liens  which  exist  only  in  equity,  and  of  which  equity  alone  can  take  cog- 
nizance ;  but  the  lien  for  freight  is  not  one  of  them.     2  Mer.  403. 

18.  .An  order  to  pay  money  out  of  a  particular  fund,  gives  the  party  a  specific  lien  there- 
on.   3  B.  C.  C.  64. 

19.  Abend  given  for  a  general  purpose  of  raising  money,  and  deposited  by  the  obliges 
with  another  as  a  security,  shall  be  liable  to  the  obligee^s  debt  r  not  so  if  given  (or  a  spe- 
cial porpose.     1  B.  C.  C  434. 

2D.  Bond  by  infant  for  a  just  debt;  his  mother  and  inrant  sUter  heing  entitled  on  death  of 
A.  without  issue  to  4,000/.  stock  for  the  mother  for  life,  after  to  her  children,  according  to 
appointment,  if  no  children,  to  the  mother,  after  death  of  the  son,  covenanted  to  pay  that 
debt,  when  either  should  become  entitled  to  that  stock.  Upon  marriage  of  tho  daughter, 
the  mother  made  an  appointment  of  the  stock  in  bet  favoui:;  but  next  day  the  husband 
having  notice  of,  and  approving  the  covenants  to  pay  tho  soo^s  debt,  and  reciting  his  and 
his  wife^s  intention  to  secure  it  ^^as  after-mentioned,^'  released  all  their  right  to  that  stock 
to  the  mother,  and  covenanted,  that  when  the  wifo  should  be  21,  all  their  interest  should 
be  vested  in  her;  and  a  trust  was  declared,  that  if  the  obligee  should  have  a  right  to  reco- 
ver that  debts  ^^  should  bo  paid  out  of  that  stock.  Afterwards  a  bill  being  filad  to  set  aside 
the  settlement  as  an  appointment  by  the  mother  for  her  own  benefit  without  consideration, 
the  partiM  were  by  agreement  mutually  released  from  the  covenants  in  it ;  and  the  hus- 
Land  covenanted,  that  if  the  obligee  should  have  a  right  in  life  of  the  mother,  to  recover  the 
debt,  it  should  be  paid  out  of  that  stock.  The  mother  died  intestate  before  A.  Deter-» 
mined,  that  a  fair  a&fignco  of  the  debt  had  no  specific  lien  on  the  fund  ;  which  could  be 
liable  only  by  being  brought  back  into  the  mother^s  assets,  as  taken  out  in  fraud  of  her  cre- 
ditors ;  lor  which  it  must  be  said,  either  that  there  was  no  pretence  for  the  compromise,  or 
'that  no  pretence  for  its  providing  for  the  debt  only,  if  suable  in  the  mother'*a  life  ;  but  the 
marriage  brokage  in  the  settlement  was  sufficient  ground  for  the  compromise,  and  the  bill 
did  not  go  on  the  other  ground  ;  therefore  the  common  decree  for  account  of  assets,  debt?,, 
and  funeral  cxpences,  without  reference  to  that  fund,  was  mado  against  the  husband  and 
wife  as  administrators.  The  debt  of  the  sen  was  a  sufficient  consideration  for  the  covenants  ; 
r*jand  if  Ihc  mother  had  survived  A.  there  would  have  been  a  specific  li^n.  1  Ves.  jiiii. 
J14. 

31.  The  excise  laws  only  give  a  lien  on  those  goods  that  are  liable  to  the  dudefl,  and  the 
irateriaU  and  utensils  Icr  making  the  same  ;  an  excise  warrant,  thercforo,  to  seize  the  par- 
ty ""s  goods  generally,  is  bad.     6  T.   R.  436. 

22.  Freight  is  a  lien  on  Ihc  cargo.  Dougl.  104.  «{  Vide  Lane  r.  Pennlman,  4  Mass.  Rep. 
01.  Torlland  Bank  r.  Stubbs»  6  Mass.  Rep.  422.  Lewis  ».  Hancock,  1  Mass.  Rep.  'J2.  Cowing 
r.  Scow,  11  Mass.  Rep.  415.  Tho  Frances,  8  Cranch,  418.  Gracie  v.  Palmer,  \^  Whea% 
605.  y  No  lien,  however,  for  freight,  can  exist  unless  freight  has  been  earned  ;  and  freight 
lias  not  been  earned  until  the  goods  have  been  regularly  brought  to  the  place  of  dcsiination, 
pursuant  to  the  contract  of  affreightment  (for  performance  of  such  contract  waived  by  the 
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freighter.)     If  the  misconduct  of  the  freightre^     or  a  stranger,  prevents  the  freight  from  he- 
comiog  due,  the  ship  owner^s  remedy  is  by  action  for  damages.    3  M.  &  S.  205. 

23.  The  lien  of  the  captain  for  freight  continues  upon  gcxxls  impounded  in  the  West  In- 
dia Docks,  though  he  has  not  given  the  company  notice  to  retain  for  his  claim.  1  M.  &  S. 
157. 

24.  "Wlierc  goods,  the  property  of  the  consignee,  are  to  be  delivered  on  payment  of  freight 
He  may  recover  them  from  a  stranger  wrongfully  in  possession,  without  tendering  the  freight 
either  to  him  or  the  master.     3  East,  585. 

25.  The  freighter  covenanted  to  load  a  complete  cargo,  paying  different  rates  of  freight 
for  the  different  species  of  goods,  at  per  cwt.,  and  that  in  case  of  not  fully  lading,  he  would 
pay  for  so  much  in  addition  as  the  vessel  would  have  carried.  Held  that  the  owner  had  no 
lien  on  the  goods  laden  for  the  freight  of  unoccupied  space.     15  East,  547. 

26.  A.  consigns  goods  to  B.  abroad,  and  orders  a  cargo  in  return,  for  which  he  sends  his 
own  ship.  The  return  cargo  is  delivered  to  A.^s  captain,  B.,  atating  it  to  be  on  A.^s  account, 
as  A.^s  own  goods,  and  to  be  delivered  to  A.  The  return  cargo,  consisting  of  more  goods 
than  the  proceeds  of  those  consigned  to  B.,  B.  draws  bills  on  A.  for  the  difference^  which 
he  sends  to  his  agent,  with  a  bill  of  lading  drawn  in  blank,  and  desiring  the  agent,  in  case 
of  A.^s  refusal  to  accept  tho  bills,  to  indorse  the  bill  of  lading  to  C.  A.  refuses  to  accept 
the  bills,  and  the  bill  of  lading  is  accordingly  indorsed  to  C  The  ship  itrriveS|  and  C.  de- 
mands the  cargo  as  indorsee  of  the  bill  of  lading  ;  the  captain  however  refuses,  and  deliv- 
ers them  to  A.,  who  deposits  them  with  D.  as  his  warehouseman.  D.  then  receives  notice 
from  B.  to  hold  the  goods  for  B.  as  his  property,  in  consequence  of  which  D.  refvies  to  de> 
liver  them  to  A.  In  trover  by  A.  against  D.,  held  that  A.,  having  rested  his  claim  on  the 
supposition  that  the  property  had  vested  in  htm,  could  not,  if  he  failed  in  that  defence,  set 
tip  his  lien  on  the  goods  for  freight.     1  Mars.  323.    5  Taunt.  759. 

27.  A.  the  owner  of  a  ship,  charters  htr  to  B.  foim  voyage  from  London  to  the  Cape  of 
Good  Hope,  tut  and  home  for  2,2002.  freight,  to  be  paid  ono-fourth  by  bills  at  two  months^ 
one-fourth  by  bills  at  four  months,  from  the  day  of  her  clearing  from  London  ;  one-/ourth 
by  bills  within  ten  days  after  her  discharge  at  the  Cape  ;  and  one -fourth  by  bills  at  three 
months  from  her  return  to  London.  A.  binds  the  vessel  and  freight,  and  B.  the  goods  for 
due  performance.  The  ship  arrives  at  the  Cape,  discharges  her  cargo,  and  takes  in  a  re- 
turn cargo,  consisting  partly  of  goods  of  different  persons  on  freight,  and  partly  of  seventy 
pipes  ot  wine,  consigned  to  B.,  of  which  eighteen  pipes  are  shipped  on  the  3d  May,  fourteen 
on  the  fifth,  and  thirty-ei^t  on  the  eighth.  B.  commits  an  act  of  bankruptcy  on  the  5th  of 
May.  The  bills  for  the  tWo  first  instalments %re  dishonoured:  the  third  instalment  is  paid, 
but  no  satisfaction  for  the  last.  The  ship  arrives  in  London,  and  A.  claims  a  lien  on  the 
wine  for  the  hire  of  her.  Held,  that  the  ship  being  chartered  for  the  voyage,  B.  was  owner, 
pro  hac  rtcCf  and  therefore  that  A.  had  no  lien  on  his  goods.  Qussre,  whether  the  agree- 
ment for  tho  hire  of  the  ship  was  such  as  would  have  destroyed  A.|s  right  to  a  lien  ?  Quaere, 
also,  whether  A.  could  have  claimtd  a  lien  on  those  goods  which  were  shipped  on  the 
day  of,  but  after,  the  act  of  bankruptcy  f  2  Mars.  339.    7  Taunt.  14. 

28.  Though  the  finder  of  property  lo$l  may  be  entitled  to  a  compensation  from  the  owner 
for  Ilia  care  of  it,  yet  he  has  no  lien  for  such  compensation.    2  H.  Bl.  254. 
20,  There  is  no  lien  on  a  dog  lost  for  the  expence  of  his  keeping.    2  Blk.  1 1 17. 

30.  Out  a  man  has  a  lien  for  salvage  upon  the  thing  saved.     Ld.  Rd.  393. 

3 1 .  It  icoms  that  a  clerk  of  assise  has  not  a  lien  on  the  records  in  his  custody,  for  his  fees. 
Leach,  239. 

32.  And  if  he  refuse  to  deliver  a  record  on  the  ground  of  non-payment  of  feet  for  draw- 
ing, engrossing,  &c.  K.  B.  will  grant  a  rule  nist  for  attaching  him.     Ibid. 

3U.  Bill,  fallowing  life  insurances,  effected  by  the  plaintiff ^s  clerk  with  the  plaintiff's 
money,  procured  by  embeszloment,  and  transferred  to  the  defendants  for  valuable  conside- 
ration,  but  with  notice.  Demurrer  allowed  ;  the  transaction  amonnting  to  felony  by  the 
statute  39  Geo.  3.  c.  85.  and  therefore  not  raising  a  civil  contract.  Secondly,  the  policies 
not  being  the  plaintiff^s  property.     17  Ves.  jun.  329. 

34.  A  respondtniia  bond,  reciting  that  the  money  was  lent  upon  the  goods  laden  and  to 
bo  laden,  which  is  conditioned  to  be  void  in  case  of  repayment  after  the  ship's  return  [*]or 
in  case  of  loss,  should  pay  a  proportionable  average  on  all  the  goods  carried  out  and  acquir- 
ed during  the  voyage  which  should  be  saved,  confers  no  lion  on  the  goods.    4  East,  319. 

35.  The  vendor  has  no  lien  on  the  property  after  a  constructive  delivery.     I  Taunt.  458. 

30.  Prtenty,  as  between  a  person  who  has  an  equitable  lien  and  a  third  person  who  pur- 
chases the  thing  for  a  valuable  consideration  and  without  notice,  the  title  of  the  vendee 
frhall  be  preferred.    S.T.  R.  485. 

157.  A  tradesman,  a  printer  for  example,  engaged  to  supply  one  entire  work,  has  alien  for 
tho  price,  or  the  balance  due,  upon  every  individual  parcel  of  it ;  so  that  after  delivering  sl 
part,  he  nMy  retain  the  residue  for  such  price  or  balance.    3  M.  &  S.  167. 

38.  Whether  a  work  be  entire  or  not  depends  upon  the  original  contract  and  understand- 
ing of  the  parties.  If  the  understanding  is  that  it  shall  bo  considered  entire,  the  delivering 
parts  of  it  from  time  to  time,  and  charging  separately  from  each  parcel|  wiU  not  change  its 
original  natura*    3  M.  ft  9.  167. 
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8d.  •^fWgilnun/.-— A  lien  it  a  personal  right,  and  cannot  b«  atsi^ed  to  anotfier.    5  T.  R. 
600. 

40.  Conlinuaiion, — The  assignee  ofapolicj  on  goods  by  indorsement  of  the  bill  ofladingi 
jlakes  it,  snbject  to  the  same  lien  as  existed  against  the  assignor.     2  East,  523. 

41.  Dettrminaiion, — A  lien  upon  property  in  specie  is  not  cootinaed  on  the  proceedi 
thereof,  when  sold,  where  the  sale  was  onanthorized.     10  East,  378. 

42.  An  offer  by  the  debtor  of,  *^  I  am  not  aware  ot  the  exact  balance,  but  if  any  be  dae 
I  am  ready  to  pay  it,  on  receiTing  back  the  secarity  ;^*  will  not  defeat  an  action  broueht 
by  the  holder  of  the  secarity,  entitled  to  sue  in  respect  of  his  lien  thereon.  15  East^ 
428. 

43.  A  lien  exists  daring  sQch  time  only  as  the  party  has  possession,  either  by  himself  or 
his  agent,  of  the  property  ;  if  he  parts  with  the  possession  after  the  lien  has  attached,  the 
Hen  is  gone.     1  East,  14. 

44.  A  consignee,  parting  with  the  goods  consigned,  parts  with  his  lien  on  them.  Dick. 
269. 

45.  Factor's  lien,  both  for  his  expenditure  on  the  goods  in  his  possession,  and  his  general 
balance,  lost,  by  a  speciai^contract  tor  a  particalar  mode  oi  payment.    So  in  rarions  trades. 
16  Ves.  280. 

46.  A  parfy  baring  a  lien  on  a  policy  dees  not  lose  his  lien  thereon,  or  on  the  proceeds 
when  recovered,  by  depositing  it  with  a  broker.    2  East,  523. 

47.  MiictUaneout.-^TYie  conrt  will  not  interfere  to  settle  the  relatire  rights  of  two  ce-de- 
fendants  to  muniments  on  which  the  plaintiff*  has  a  lien,  so  as  to  secure  him  in  delivering 
them  OTer.     7  Taunt.  391.     I  Moore,  99. 

48.  Rtal  proper/y^yendor  and  purchaser.  A  purchaser  of  a  settled  estate  (without  no^ 
tice  of  a  rent-charge  granted  by  tenant  for  life)  transfors  stock  to  the  trustee  under  the  set- 
tlement, in  payment :  the  tenant  for  life  grants  an  apauity  to  one  who  had  no  notice  of  the 
transaction  ;  the  purchaser  of  the  estate  is  ericted  by  the  grantee  of  the  rent-charge  ;  he 
has  no  lien  on  the  stock  transferred.     IB.  C.  C.  301. 

49.  A.  purchases  an  estate  ofB.  without  notice  of  a  rent- charge  ;  the  vendor  covenant* 
ing  that  there  are  no  incumbrances,  the  purchase  money  is  laid  out  in  the  funds  :  and  B . 
afterwards  sells  the  dividends  for  his  life,  secured  by  letters  of  attorney  to  C.  who  has  no- 
tice ;  A.  is  evicted  by  the  grantee  of  the  rent  charge.  He  has  do  lien  on  the  funds  purchas- 
ed against  C     2  B.  C  C.  282. 

50.  Lien  of  vendee  having  paid  prematurely,  analogous  to  th^t  of  vendor.  15  Ves. 
345, 

57.  If  the  vendor  of  an  estate  take  the  purchaser'^s  bond  as  a  secarity  for  the  purchase- 
monej,  and  the  purchaser  become  insolvent,  the  vendor  hath  no  lien  on  the  estate  for  the 
consideration-money,  but  must  abide  by  his  security.     Dick.  485. 

52.  A  purchaser  not  having  paid  the  money,  laid  down  arguendoy  but  not  determined,  that 
the  vendor  has  a  lien  upon  the  land.     1  B.  C  C.  420. 

53.  Under  the  usual  condition  at  an  auction,  that  if  thtf  vendet*^  should  fail  to  complete 
his  purchase  the  vendor  should  be  at  liberty  to  resell  ;  and  the  vendee  pay  the  expences 
and  make  good  the  deficiency,  k,c»     6  Ves.  94. 

54.  Vendor^s  equitable  lien  upon  the  estate  for  the  purchase  nponey  lost  by  taking  a  spe- 
cial secarity  by  way  of  a  pledge  of  stock.  Whether  every  security  would  have  that  effect, 
Quffire.     6  Ves.  752. 

55.  Whether  the  vendor^s  lien  could  prevail  a^inst  an  equitable  mortgage  by  deposit  of 
^eeds,  Qasr0.     6  Ves.  752. 

56.  Vendor's  lien  upon  a  sale  of  real  estate.  12  Ves.  383.  ^  Vide  Garson  v.  Green,  1 
Johns.  Cb.  Rep.  308.  Irvin  v.  Campbell,  6  Binn.  118.  Stouifer^s  Les.  v. -Coletnan, 
lYeates,  393.  Wilcox  r.  Calloway,  1  Wash.  38.  Cole  ».  Scott,  2  Wash.  141.  Graves 
r.  M'CaoK  Call,  4l4«  Duvall  v.  Bibb,  4  Hen.  &  Munf.  ,113.  Wilson  r.  Graham's 
ExV.  5  Munf.  297.  White  «•  Casanave,  1  Har.  &  Johns.  106.  Hacher  r.  Hatcher, 
1  Rand.  53.  Wragg  r.  Comptroller  General,  2  Dcs.  509.  Kennedy  v.  Woolfolk,  3  Hayw. 
197.  Coxr.  Fenwick,  3  Bibb,  183.  Francis  v.  Hazlorigg,  Hardin,  48.  What  shall  be  a 
waiver  of  such  lien.  Brown  9.  Gtlman,  4  Wheat.  255.  Tayloe  r.  Adams,  Gilm.  329. 
So  if  the  contract  is  dissolved,  the  vendee  has  a  lien  upon  the  land,  for  the  amount  of  the 
parchase  money   and  interest,  and   the   value  of  the  improvements.     Griffith  v.  Depew, 

:i  A7anh.  179.  }- 

57.  Vendor's  lien  for  purchase  money  unpaid  against  the  vendee,  volunteers  and  pur- 
chases with  notice,  or  having  equitable  interests  only,  claiming  under  him  ;  unless  clearly 
relinquished  ;  of  which  another  security  taken,  and  relied  on,  may  be  evidence  «  according* 
[•]to  the  circumstances,  the  nature  of  the  security,  &c.  ;  the  proof  being  upon  the  purchas-' 
cr  ;  and  failing  iu  part,  upon  the  circumstances,  another  security  being  relied  on  may  pro- 
vail  as  to  the  residue.  As  to  marshalllbg  the  assets  of  the  vendee  by  throwing  the  lien  upon 
the  estate,  Quaere.   15  Ves.  329. 

58.  Vendor's  lien'  probably  derived  from  the  civil  law  as  to  goods ;  which  goes  farther 
than  th«  law  of  England  ;  by  which  the  lien,  giving  the   right  to  stop  in  Irantiiu  is  gone  ; 

Yoh.  V.  2  [•e] 


10  LIEN. 

ivhero  poiseseion,  actual  or  constructive,  has  been  takeU)  the  lien  by  the  oivil  law  prevail- 
ing even  agrainst  actual  possession.     15  Ves.  344. 

59.  Vendor's  lien  for  the  purchase  money :  lien  upon  goods  in  different  trades  for  work 
upon  them,  for  the  general  balance  ;  and  as  to  the  effect  of  taking  security.     16  Ves.  278. 

60«  After  judgment  against  the  purchaser  of  a  leasehold  house  and  furniture;  lien  of 
the  vendor  upon  the  house  and  furniture,  and  proof  under  a  commission  of  bankruptcy  against 
the  purchaser  for  the  deficiency.     19  Ves.  235.     1  Rose,  306. 

6 1 .  Quaere  whether  the  vendor  of  an  estate  who  takes  the  bond  of  the  vendee  for  the 
purchase  money,  has  a  lien  on  the  lands  for  the  purchase  money  remaining  unpaid.  1 
Cox.  91. 

62.  Quaere  whether  the  vendor  of  an  estate,  who  takes  the  bond  of  the  vendee  for  the 
purchase  money,  has  a  lien  on  the  lands  for  the  purchase  money  remaining  unpaid.  2 
Cox,  90. 

63.  Purchase  money  unpaid,  is  pritna  fada^  a  lien  on  the  lands  sold  ;  and  if  a  security 
is  taken  for  that  money,  it  lies  on  the  vendee  to  show  that  the  vendor  agreed  to  rest  on 
that  security  and  to  discharge  the  lands.     8ch.  &  Lef.  132, 

64.  A  note  passed  by  a  vendee  to  a  trustee  for  part  of  the  purchase  money,  out  of  the 
amount  of  which  incumbrances  then  not  ascertained  were  to  be  satisfied,  and  the- balance 
only  paid  to  the  vendor,  is  not  such  a  security  as  will  discharge  the  lien  on  the  lands.  1 
Sch.  &  Lef.  132. 

65.  Vendor^s  lien  on  the  estate  for  the  purchase  money  not  discharged  by  taking  bills  of 
exchange  ;  which  are  to  be  considered,  not  as  a  security,  but  a  mode  of  payment.  2  Ves. 
&  Beam.  306.  •{  Nor  by  taking  a  promissory  note.  Garson  r.  Green,  1  Johns.  Ch.  Rep. 
908.  }> 

66.  As  to  the  effect  of  a  security  of  a  third  person  upon  the  vendor^s  lien  on  the  estate  for 
the  purchase  money,  Qusere.    2  Ves.  fc  Beam.  309* 

67.  Vendor  has  a  lien  on  estate  sold,  for  his  purchase  money,  though  be  has  received  bills 
from  the  vendee  in  payment  of  the  same,  and  though  the  vendee  becomes  bankrupt.  1 
Mad.  346. 

68.  On  a  contract  for  sale  of  an  estate,  where,  by  the  terms  of  the  contract,  the  purchaser 
is  to  be  let  into  immediate  possession,  and  a  question  afterwards  arises  as  to  a  part  to  which 
no  title  can  be  made,  the  vendor  cannot  turn  the  purchaser  out  of  possession,  and  retain  to 
himself  the  benefit  of  the  contract.     3  Mer.  144. 

69.  Lien  by  vendor  9n  property  of  which  the  vendee  never  took  possession.     1  Rose,  306. 

70.  Vendor  held  not  to  have  waived  his  lien  on  the  estate  sold  by  taking  the  promissory 
note  of  the  vendee  and  receiving  its  amount  by  discount.     2  Rose,  79. 

71.  General  principle  of  the  marshalling ;  that  a  party  having  two  funds,  his  choice 
shall  not  have  the  effect  of  disappointing  another  who  has  one  only  ;  but  the  latter  shall 
stand  in  the  place  of  the  former.  Upon  that  principle  the  benefit  of  the  vendor^s  lien  on  the 
estate  for  the  purchase  money  ex^nded  to  third  persons.     9  Ves.  209. 

72.  Distinction  between  a  juds:ment,  as  attaching  upon  the  land,  and  a  special  agree- 
ment for  a  security  upon  the  land.     15  Ves.  354. 

73.  Specialty  creditors  have  no  lien  on  the  estate,  and  therefore  the  alienee  of  a  devi« 
see  shall  hold  the  land  discharged.     2  Anst.  506. 

74.  A  covenant  to  apply  a  certain  portion  of  rents  and  profits  to  a  particular  use,  gives 
a  specific  lien  upon  the  estate.     3  B.  C.  C  421. 

75.  Covenant  to  set  apart  and  pay  annual  profits  of  land,  is  in  equity  a  lien  on  the  land 
against  the  covenantor  and  claimants  under  him  with  notice.     1  Ves.  477. 

76.  A  party  entitled  as  equitable  tenant  in  tail  under  a  settlement  in  which  is  a  covenant 
to  convey  lands  to  the  uses  of  such  settlement ;  afterwards  and  upon  his  own  marriage 
covenants  also  to  convey  lands  of  less  value  ;  though  he  obtains  a  decree  for  the  execution 
of  the  first  mentioned  covenant,  the  second  covenant  is  no  lien  in  equity  upon  the  lands  so 
decreed  to  be  conveyed.     Cooper,  301. 

77.  On  bill  of  interpleader  by  the  owner  of  an  estate  against  the  grantee  of  a  rent  charge 
out  of  it,  assigned  to  secure  an  annuity  and  the  annuitant,  the  annuity  being  void,  the.  ar- 
rears of  the  rent  charge  in  court  were  paid  to  the  original  grantee  ;  and  the  annuitant  was 
held  not  entitled  to  have  the  consideration  repaid  out  of  that  fund,  there  being  only  a  gen- 
eral debt  at  laW  and  no  lien.     2  Ves.  138. 

78.  A  fine  paid  for  the  renewal  of  a  lease,  by  one  of  two  tenants  jointly  holding  see  lands  ; 
a  lien  on  the  other  moiety,  though  under  settlement.     Bali  &  Beatty,  199. 

[*]79.  Lien  upon  a  West  India  estate  for  supplies  furnished  by  tenant  for  life,  tenant  in 
common,  &c.     14  Ves.  444. 

80.  Lien  after  possession  determined  ;  as  after  the  death  of  tenant  for  life  of  a  West  India 
estate,  for  supplies  provided  by  him.     14  Ves.  442. 

'j  81.  •Ailaehmtni.  In  Connecticut,  a  lien  is  acqi^ed  on  personal  and  real  estate,  by  at- 
tachment: therefore,  an  action  on  the  case  will  lie  for  taking  goods  out  of  the  custody  of 
the  law,  and  thereby  destroying  the  plaintiff's  lien.  Magill  r.  Casey,  1  Day,  13.  Hey- 
wood  r.  Hildreth,  9  Mass.  Rep.  393.     Pierce  v.  Jackson,  6  Mass.  Rep.  242. 

82.  AUomtyu    la  what  cases  attorney!  have  a  lien  upon  judgments  in  favour  of  their 


LIEN.  11 

clients^  and  wbat  not.  Rnmrill  r.  Hontiagrton,  5  Day,  163.  Diiaklaa  *.  Locke,  13  Maat. 
Rep.  525.  Pioder  v.  Morris,  3  Cainei*  Rep.  165.  The  People  v  Hardeaborgb,  8  Johat. 
Rep.  ^4  edit.  Porter  v.  Lane,  8  Johns.  Rep.  277.  f  d  edit.  Oevoy  «•  Bowyer,  3  Johns. 
Rep.  247.     Cole  v.  Grant,  2Caines^  Rep.  105.     Martin  p.  Hawks,  15  Johns.  Rep.  405. 

83.  Constrrator.  He  has  no  lien  npon  the  estate  of  his  ward,  after  his  death,  for  dishnrse- 
ments  made  in  his  life-time,  so  that  he  can  retain  possession  against  the  esecutor  of  the  lat- 
ter.    Norton  r.  Strong,  I  Conn.  Rep.  65. 

84.  Agtnt  and  Factor.  Where  a  factor  had  contracted  for  the  porchase  of  goods  on  ac- 
count of  his  principal,  and  had  receivod  a  part  of  them,  and  had  also  received  from  his 
principal,  a  sum  of  money  exceeding  the  cost  of  such  pari,  he  has  a  right  to  hold  that  part 
to  indemnify  himself  for  his  engagements  for  the  portion  of  the  goods  not  delivered.  Ste- 
Tens  V.  Robins,  12  Mass.  Rep.  180.  Vide  Brad(prd  v.  Kiaberly  and  Bruce,  3  Johns.  Ch« 
Rep.  431. 

85.  An  insurance  broker  is  entitled  to  a  lien  on  the  policy,  for  the  prenrinm  paid  on  ac- 
count of  his  principal ;  and  what  will  discharge  snch  lien.  Cranston  v.  Philadelphia  Ins. 
Co.  5  Binn.  583.     Spring  r.  South  Carolina  Ins.  Co.  8  Wheat.  268. 

86.  And  where  B.  was  supercargo  of  certain  shipments,  except  the  sAtpmen/ o/A.,  and 
hariog  the  charge  of  the  vessel,  which  was  litielled  as  prize,  joined  with  the  master  in  pot- 
ting in  a  claim  for  the  vessel  and  whole  cargo ;  the  shipment  of  A.  was  acquitted,  and  de- 
livered to  B.  on  his  paying  all  costs  and  charges ;  it  was  held,  that  B.  might  retain  the 
amount  thus  paid,  against  A.    Delaware  Ins.  Co.  v.  Delaonie,  3  Binn.  295. 

87.  Debtor  and  Creditor.  A  mere  creditor  happening  to  have  in  hands  goods  of  his  debtor, 
cannot  apply  them  in  payment  of  his  debt.     Allen  r.  Megguire,  15  Mass.  Rep.  490. 

88.  So  where  a  broker  had  an  insurance  effected,  knowing,  that  his  employer  acted  mere- 
ly as  the  agent  of  another,  he  cannot  retain  the  money  received  from  the  insurer,  for  a  lost 
for  a  debt  due  from  the  agent  to  himseif.     Foater  v  Hoyt,  2  Johns.  Cas.  327. 

89.  Where  one  borrows  money  of  another,  and  as  security,  promises  in  writing,  to  give, 
the  lender  a  bill  of  sale  of  certain  personal  property,  but  dies  before  the  bill  is  executed ; 
held,  that  the  lender  has  a  lien  on  the  property,  in  equity,  in  preference  to  other  creditors. 
Read  e.  Gaillard,  2  Des   552. 

90.  So  where  one  advances  money  on  notes  deposited  by  the  payee,  he  shall  have  a  lien 
on  the  notes  to  the  extent  of  his  advances,  though  the  notes  were  given  to  the  payee  for 
the  debt  of  a  third  person,  if  such  third  person  was  indebted  to  the  payee.  West  e.  San- 
ders, I  Marsh,  109. 

91.  Jttdgmcnf.  A  judgment  at  law,  is  not  a  lien  upon  a  mere   equitable  interest  in  land. 
BofTSkrt  V.  Porry,  1  Johns.  Ch.  Rep.  52. 

92.  The  same  role  is  applicable  to  personal  property.  Hendricks  e.  Robinson,  €  Johns.  Cli. 

Rep.  283. 

93.  Party- ff^aU.  The  moiety  of  the  cost  of  a  party- wall,  is  a  personal  charge  agamst  the 
builder  of  the  second  house,  and  not  a  lien  upon  the  house  itself.  Ingles  v.  Bringhurst,  1 
Dall.  341.    VideHartv.Kucher,5Serg.  feRawle,  1.  -  ,.      ,  .       r  u     is 

94.  Therefore,  the  purchaser  of  the  second  house  is  not  liable  to  the  claim  of  the  first 
builder.     Ingles  v.  Bringhurst,  u6t  *v/jra.  -  ^    *.     ii^  *  .    ., ^ 

95.  So  if  the  owner  of  the  adjoining  lot,  pay  a  moiety  of  the  expenses  to  the  first  builder, 
a  purchaser  from  the  first  builder,  cannot  recover  the  amount  from  the  second  builder. 
Hart  V.  Kucher,  5  Serg.  &  Rawle,  1.  ,.  i 

96.  PouetsUm.  What  possession  is  necessary  to  constitute  or  preserve  a  lien  on  personal 

property.     Rice  v.  Austin,  17  Mass.  Rtfp.  192.  .     .     ,         ^     j-  *•       •  i.  j  r 

97.  Principal  and  Factor.  Where  the  property  of  the  principal  can  be  distinguished  from 
that  of  tho  factor,  the  right  of  the  former  shall  prevail  over  the   possession  of  the  latter. 

Price  V.  Ralston,  2  Dall.  60, 67.  rr  .    ^  o*  *  .     •     i    r    j 

98.  Principal  and  Surely.  The  giving  of  bonds  to  the  United  States,  as  principal,  for  du- 
ties accruing  on  the  importation  of  goods,  creates  no  lien  on  the  goods.     Ladd  v.  Billings,  15 

Mass.  Rep.  15* 
99. 


Tens 
Jersey, 

1/\Q 

<h«  ctaiii"i^TOTiiriniu7"^lieD  on  thllhlp  or  other  thing,  oat  of  which  the  surplm  accrued. 
Gardner  t.  Th.  New-Jer»ey,  1  Poten'  Adm.  Deo.  226. 

101.  Moner  paid  in  foreign  port  by  the  master,  to  the   marmer.,  «ater«»l-«en,  pUot., 


domestick  ship  in  port.    The  CMncral  Smith,  4  Wheat.  438 


103.  One  of  several  ship  owners,  where  the  vessel  has  been  sold,  knowing,  that  ft.  shaM 
ofhis  co-tenants  had  been  assigned,  cannot  retain  their  »»""/«"  fh'S^'tta^^^ 
claims  which  he  may  have  against  them.     NicMl  v.  Munlord,  4  Johns.  Ch.  Rep.  522. 

m  ^y  Uencan  be  claimed  as'ii'"'  «'=  "Shf  of  capture  i  unlc,  in  very  peculiar  CMt, 


le  LIEN. 

where  the  lien  ii  impoied  by  a jreneral  law  of  the  mercantile  world,  ifidepeodeiit  of  any 
contract  between  the  parties*    The  Frances,  8  Cranch,  418. 

105.  If  (he  obligee  of  a  bottomry  bond,  lofier  the  ship  to  make  sandry  voyages,  withoat 
entorcing  his  right,  and  in  the  mean  time,  executions  are  levied  on  the  ship,  his  lien  is 
extinguished.  Blaine  v.  The  Charles  Carter,  4  Cranch,  328.  Vide  The  Aurora,  1  Wheat.  96. 

106.  Under  what  circumstances  the  master  can  be  justified  in  making  a  hypothecation  of 
the  ship.    The  Aurora,  ti6t  tuprm, 

107.  A  bottomry  bond  given  to  pay  offa  former  bond,  mast  stand  or  fall  with  tlie  first  hy- 
pothecation.   Tlie  Aurora,  uM  tupra, 

108.  Vendor  and  Vendee,  Upon  a  contract  for  the  sale  of  land,  the  conveyance  to  be 
made  in  future,  and  before  conveyance  made,  the  land  is  attached  by  a  creditor  of  the  ven- 
dor, the  vendee  may  retain  the  amount  of  the  attachment,  until  it  be  discharged.  Borden 
y.  Borden,  5  Mass.  Rep.  67.  )- 

L.IFE. 

Estate  for  life.    Vide  Copyhold,  (C  1 0.) — Devise,  (N  7.)— Estates. 

(E  1,  &c.)— Officer,  (B  9.)— Waste,  (F  8,) 

LIGEANCE. 

Vide  Allegiance. 

LIMITATION. 

Limitation  of  actions*  Vide  Action  upon  the  Case  upon  Assumpsit, 
(D — H  6,  7.) — Chancery,  (I  1.)— (^  W.  17.) — Prerogative, 
(D  86.)— Temps,  (G  1,  &c.) 

■  ■     ■         THE  CROWN.     Vide  Parliament,  (H  18,  19..) 

I  ■  ■  ■  estates  and  uses.    Vide  Condition,  (T) — ^Chancery,  (4  W* 

19,&c.)— Uses,  (K  l,&c.) 

LIS  PENDENS. 

Tide  Abatement,  (H  41,  &c.) — Chancert,  (I  I. — 4  C  3,  4.)-^Mainte- 

NANCE,  (A  5.) 

LIVERY-MAN, 

Vide  Franchises,  (F  36,) 

LIVERY  OF  SEISIN. 

Vide  Feoffment,  (B  1,  &c.) 

[*]LONDON. 

(A)  ITS  ANTIQUITY  AND  EXTENT,  p.  9. 

(B)  EXTENT  OF  ITS  JURISDICTION,  p.  9, 

(C)  MAYOR,  p.  11. 

(D)  ALDERMEN*  P' lit 

m 


i 


LONDON.  IS 

(E)  RECORDER,  p.  12. 

(F)  COMMON  COUNCIL,  p.  12. 

(G)  SHERIFFS,  p.  12. 

(H)  LONDON  IS  A  COUNTY,  AND  A  CORPORATION  BY  PRE- 
SCRIPTION, p.  12, 

(I)  CHAMBERLAIN,  p.  12. 
(K)  OFFICES  GRANTED. 

(K  1.)  Office  of  package,  p.  13. 

(K  2.)  Portage,  p.  13. 

(K  3.)  Garbling,  p.  13. 

(K  4.)  Gauger.  p.  13. 

(K  5.)  Wine-drawer,  p.  14. 

(K  6.)  Justices  of  peace,  coroner,  &c.  p.  14. 

(K  7.)  Office  of  the  great  beam,  weights,  and  tronage; 
p.  14. 

(K  8.)  Custody  of  the  gates,  &c.  p.  14. 

« 

(L)  EXEMPTIONS  GRANTED. 

(LI.)  To  be  free  of  toll,  &c.  p.  15. 
(L  2.)  Excused  from  juries,  &c.  p.  1ft. 
(L  3.)  And  from  suits  out  of  the  citj.  p.  I  ft. 
(L4.)  Excused  from  offices,  p.  15. 

(M)  THE  PRIVILEGES  AND  CUSTOMS  OF  LONDON  ARE  GON- 
FIRMED  BY  PARLIAMENT,  p.  16. 

(N)  CUSTOMS  OF  LONDON. 

(N  1.)  In  actions  and  suits,  p.  16. 

(N  2.)  In  regard  to  apprentices,  p.  17. 

(N  3.)  As  to  disposition  of  their  lands,  &c. — ^By  bargaift 
and  sale.  p.  18. 

(N  4.)  By  devise,  p.  19. 

(N  5.)  Erection  of  edifices,  p.  19. 

(N  6.)  In  regard  to  trade,  p.  19. 

(N  7.)  A  wife  may  be  a  sole  merchant,  p.  20. 

(N  8.)  A  foreigner  cannot  buy  or  sell,  witfaJn  the  city,  to 
a  foreigner*  p.  20. 


uwsDoy. 


>  KfSC-mTmK^i  IT  ±e  ZStaes^  n.  J-J3.  ms  restored 
L.  IJii.  «^i:&  haring  been  o(- 
^•^^■^  «-    —    .   ran  Ik  l^iw^c  5>  A'liiate.  and  so  to 

■<•  3   3«i  rii^r.   itJ  letrmSk  r.a.  uaic  two  miles  in 

-mmtH.  3r-«un  =«  Dwer  Tir  ■triica  rcasca  all  within  the 
^  ^-^  MET  ..   BK  Ti,l  s  wrtiin  iie  titr  of  London, 

~  -arr   :c^  a  Ik^  ->tii;;i-  ji"  HJ.iuJeses.      2 'last.  136. 

•  :•  -  =»  -"•■  "as  U'-tiea  !uat  f  4  wards,  wbereof 
•"'""•"^  >■>:•. ^:^^;,e.  C.-C'Jie.jiie.  AttieRgate,  and  Far- 

>  TOwt  jj..  jfuv'jinM  la  puiHia.iwtn.  the  king  granted  to 
-ij.—- ^v^  i^u  lil  It  ^n^i^^r^^k^C!tnpt^liluntiis,sol' 
■-'  i  >"».  -1.  V\ie  Pnv.  LonJ.  tl. 
■^  "*  i^-=c  j^iosi  lii  dnnn  his  maaor  and  borough  of 
"t-^B*  N  ■.,>».  :^iaTev.  the  bm louiajes  and  lands  near 
-iitu-t,  wrrrijaM  ■>■<  H.  3>  otXh.  duke  of  Suflblk,  «- 
-.  ^-m'tu^  iw  pr»Mis  «t  Um  King's  Bencb  and  Marsfaalt- 
-  :.•  .t  >jwt:i^%:i  -r..-  mA  pAtnuiUont,  &c.  ofthectn 
--^ir*  ft  .rautra..  iStuw.  4.  6,  Vide  Priv,  Lond.  30. 
1  M  nnw  M  UN  ^.nmMBMTor  and  atdennea,. confirmed 
c^->t  .-■vin.-i.  -flu  nf«  in*  M~  Jalj,  4  Ed.  6.  SouthwaHc 
»»vt.'  -^-■.-11  Td-i.  >^  the  name  of  Bridge  Ward  with- 

;:  th-  r::--  n  Cornwall  coofinned  by  charter  26  Feb.  SI 
••111  III  iiJUFties^  is  gnnted  to  (he  mayor  and  comtnon- 
m..-  jiM.-ottftrt>rs.  rcnderii^  501.  per  annum.     Vide   1 

■  -.  ••vf.  ■  I  Car.  the  king  grants  to  the  mayor,  common- 
,.-■%•- -J,  Uti  HiAinii^IiIs  Miter  and  inner,  and  WestSmith- 


;i-  ;TS  Jl  RISDICTION. 

^.■j.  i-M»  ^icr>-i(tv  tW  bare  near  A^liitechap- 
ivMi-,-!.'.---  «-*;  fc?.V;»>j»ie  to  that  place  in 
n-..',  -,  .-i  ■:^.'  T  »:  h-w~water,  can  throw  his 


i-it-ftfif^  i-3«r^  t*  fc«Tr  the  land, 

t-  >>  ^vwi  iT«nied  to  ['Jthe  can- 

X  '•.;;j:ji  die  walk  of  the  city, 

^  1  t'tt- 1^  41  as  aldennaD  of  the 
i  -li  sviw :  ai»d  sirsce  the  dissolu- 
"-£fv<».  >*   iiiec!ii.'ei».     I  Stow, 


Ma^w.  15 

And  therefore  the  east  part  of  the  Tower,  St.  Catherine's,  East  Soiithfield 
(Qa.  as  to  St.  Catherine's,  East  Smithfieid,  and  part  of  Tower-hill,)  Tower- 
bill,  the  Minories,  Storehouses,  and  St.  Botolph's  parish,  which  lie  in  that 
ward,  are  within  the  liberty  of  the  citj  towards  the  east.  Vide  1  Stow, 
349,  &c. 

So,  in  Bisbopsgate  ward,  from  the  gate  to  bars  jtixto  St.  Mary  Spittle  and 
half  Houndsditch,  in  this  ward,  is  part  of  the  suburbs,  and  within  the  liberty 
of  the  city.     Vide  1  Stow,  421. 

In  Cripplegate  ward,  Fore-street  from  the  north  of  St.  Giles's  church 
through  Moor-lane  to  Postern  lane  end  near  Moorgate,  with  all  houses,  gar- 
dens, and  alleys  to  Moorfields  near  Finsbury-court,  the  alleys  and  buildings 
about  Moor-lane,  part  of  Grub-street,  Whi tec ross-street,  to  the  end  of  Beech- 
lane,  Redcross-street  up  io  the  posts  in  Golden-lane,  and  part  of  Barbican 
are  extra  murum.     Vide  1  Stow,  582. 

In  Aldersgate  ward,  extra  murum  are  Aldersgate-street  as  far  as  Barbican 
and  Long-lane,  and  Gos well-street,  to^tbe  bars.     Vide  1  Stow,  601. 

Farringdon  ward  extra^  Newgate  and  Ludgate  extends  towards  the  west 
to  the  bars  in  St.  John-street,  the  bars  in  Holborn,  and  Temple  Bar. 
Vide  1  Stow,  711. 

By  charter  4  Ed.  6.  the  mayor,  commonalty,  and  citizens  of  London, 
shall  have  like  jurisdiction.  &c.  in  Sonthwark,  &c.  as  in  London.  Vide  2 
Stow,  4.  6.  and  Priv.  Lond.  22.     Vide  ante  (A). 

By  charter  20  September  6  Jac.  the  jurisdiction  of  the  mayor,  common- 
alty, and  citizens  of  London,  shall  extend  through  the  several  circuits, 
&c.  of  Duke's-place,  great  St.  Bartholomew,  and  little  St.  Bartholomew, 
Blackfnars,  Whitefriars,  and  Cold  Harbour.     Vide  Priv.  Lond.  24. 

So,  by  grants  from  ancient  kings  the  mayor,  commonalty,  and  citizens  of 
tjondon  have  the  property  of  the  Thames,  tarn  soli  quam  aqua*  (Vide  1 
Stow,  35.) 

By  charter  8  R.  1.  and  1  John,  all  wears,  &c.  in  the  Thames  and  Med« 
way  shall  be  amoved.     Vide  1  Stow,  36.  and  Priv.  Lond.  5,  6. 

And  thereupon  the  mayor  and  commonalty  of  London,  time  out  of 
mind,  have  had  the  conservation  and  regulation  of  the  Thames,  and  the 
Jands  thereby  ovei^owed,  from  Staines  bridge  in  the  county  of  Middlesex, 
to  the  waters  of  Yendall  and  Medway,  and  the  punishment  of  unlawful 
engines,  &a.  And  this  confirmed  by  charter  3  Jac.  &c.  1  Stow,  34.  4 
Inst.  250.     1  Sid.  148. 

[St.  14  G.  3.  c.  91.  and  17  G.  3.  c.   18.  grant  powers  to  the  lord  mayor, 
&c.  to  improve  the  navigation  of  the  Thames  westward,  and  to  purchase 
tolls,  and  to  lay  a  toll.] 
Vide  Courts,  (O  l,<fec.) 

[*](C)  MAYOR. 

By  charters  16  John  and  11  H.  3.  the  barons  of  London  may  yearly 
choose  a  mayor  fit  for  the  government  of  the  city,  so  as  he  be  presented  to 
us,  or,  if  absent,  to  our  justices,  and  sworn  to  be  faithful  to  us.  Vide  2 
Stow,  1 86.  &c.  450.  &c.  and  Priv.  Lond.  6,  7. 

By  charter  37  H.  3.  to  the  king,  or,  if  absent,  to  the  barons  of  the  ex- 
chequer at  Westminster.  And  by  charter  26  Ed.  1.  if  the  king  and  barons 
be  absent,  to  the  governor  of  the  Tower.  Vide  2  Stow,  186,  ^c.  450.  &c. 
and  Priv.  Lond.  9.11. 


16  LONDON. 

Before  and  since  the  Conquest,  to  the  time  of  R.  h  London  was  gov- 
erned by  a  port-reeve,  and  1  R.  l.hy  two  bailifTs,  and  afterwards  by  a 
major  appointed  by  the  king,  but  1Q  John  the  king  granted  fuocf  tligant 
a  mayor  de  seipsis  annually.     2  Inst.  353.     Vide  2  Stow,  450. 

By  charter  1  Ed.  3.  the  mayor  of  London  shall  be  named  in  every  com- 
mission for  gaol-delivery  of  Newgate :  and  shall  do  the  office  of  escheator 
within  the  liberties  of  the  city,  so  as  he  take  oath  to  exercise  the  office, 
and  to  answer  to  the  king  as  he  ought.     Vide  Priv.  Lend.  12,  13. 

By  charter  2  Ed.  4.  the  mayor,  recorder,  and  aldermen  that  have  been 
mayors,  shall  be  conservators  of  the  peace  within  the  city ;  and  they  or 
four  of  them,  (juorum  the  mayor  to  be  one,  shall  be  justices  of  oyer  and 
terminer  there.     Vide  Priv.  Lond.  16. 

By  charter  14  Car.  they,  or  the  aldermen,  not  mayors,  shall  be  justices, 
and  four  of  them,  quorum  the  mayor  or  recorder  to  be  one,  may  hold  a 
sessions.     Vide  Priv.  Lond.  26.     Vide  post,  (K  6.) 

[The  jurisdiction  by  1  J.  1.  c.  22.  concerning  leather  cutters,  is  not  in 
the  mayor  personally,  but  as  the  head  of  the  court  of  sessions.  1  B.  IVI. 
385j  (c) 

[The  lord  mayor^s  watermen  are  not,  as  such,  privileged  from  being  im- 
pressed ;  but  though  not  exempted,  it  would  be  an  abuse  of  the  right,  to 
press  them,  if  they  were  in  the  act  of  rowing  the  lord  mayor  in  his  barge. 
Cowp.  512.518.] 

(D)  ALDERMEN. 

The  aldermen  of  London  were  annually  chosen,  till  by  charter  28  Ed.  3. 
it  was  granted,  that  they  should  not  be  removed  without  cause;  and  by 
the  St.  17  R.  2.  11.  it  was  enacted,  that  they  should  not  be  (vide  the  st. 
1 1  Geo.  18.  as  to  their  election)  chosen  annually,  but  remain  till  removed 
for  cause.     4  Inst.  253. 

But  the  king  by  charter  may  exempt  the  officers  of  the  mint,  that  they 
shall  not  be  an  alderman,  or  other  officer  there,  and  then  they  cannot  be 
fined  for  refusal.     R.  1  Sid.  288. 

[•](E)  RECORDER. 

If  the  custom  of  London  be  denied,  it  shall  be  certified  by  the  mayor 
and  aldermen  by  the  mouth  of  the  recorder,  and  a  writ  goes  to  the  mayor 
to  certify,  except  where  the  city  is  concerned  in  interest.     2  Inst.  126. 

Vide  Certificate,  (B). 

(F)  COMMON  COUNCIL.    . 

A  court  is  held  at  Guildhall  before  the  mayor,  aldermen,  and  common 
council  (vide  the  st.  1 1  Geo.  as  to  their  election,  &c.)  whenever  the  mayor 
appoints.     Vide  Priv.  Lond.  350. 

(e)  ].  A  condemnation  by  Ihe  majorily  oftho  triers  assembled  under  this  statute,  is  bind- 
ing.    1  B.  &  1'.  329. 

2.  The  iearchors  arc  not  justified  in  seizing  leather,  which  in  point  of  fact  is  weU  and 
thoroughly  dried  within  the  meaning  of  the  act,  although  in  their  own  judgment  it  may  not 
be  so.    e  T.  H  4 13. 

3.  Nor  does  the  right  of  seizure  apply  against  purchasers,  thoui^h  for  re-sale,  unless*  ofa 
trade  mentioned  in  the  act,  bat  only  against  the  original  maker.  3  East,  ^.  2  N.  R. 
3B9. 

[*12] 
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The  major  and  aldermen  sit  by  themselves,  and  <he  others,  who  repre- 
sent the  commons  of  the  citj,  by  themselves.     4  Inst.  249.      • 

The  court  of  common  council  maizes  all  bye-laws,  which  bind  within  the 
citr  and  the  liberties.     Ibid. 

So,  they  annually  choose  a  committee  of  six  aldermen  and  twelve  com* 
moners  for  leasing  the  lands  of  the  city  ;  four  aldermen  and  eight  common- 
ers for  the  management  of  the  lands  given  by  Sir  Thomas  Gresham ;  a 
governor,  deputy  governor,  and  assistants  for  the  management  of  the  city 
lands  at  Ulster  in  Ireland.     Vide  Priv.  Lond.  350,  351. 

So,  they  elect  to  the  offices  of  common  serjeant,  town  clerk,  and  common 
crier.     Vide  Priv.  Lond.  352. 


sent 


No  alien  shall  be  admitted  to  the  freedom  of  the  city,  witboot  their  as- 
Dt.     Vide  Priv.  Lond.  352. 


(G)  SHERIFFS. 


By  charter  H;  1.  the  citizens  of  London  shall  hold  Middlesex  in  farm  at 
300/.  per  annum,  so  as  they  place  as  sheriff,  whom  they  will  of  themselves. 
Vide  2  Stow,  450,  &c.  and  Priv.  Lond*  3. 

By  charter  1  John,  the  king  grants  and  confirms  to  them  the  sheriff-wick 
of  London  and  Middlesex,  with  ail  customs  belonging  within  the  city  and 
without,  by  laud  and  by  water,  paying  300/.  per  annum  at  the  Easter  and 
Michaelmas  exchequer.     Vide  2  Stow,  450,  ^.  and  Priv.  Lond.  5. 

But  by  charter  11  H.  3.  vicecomites  respondeant  ad  Scaccarium  dt  hits 
qu4»  ad  dicitan  vicecomitatum  pertinent.     4  lost.  253. 

(H)  LONDON  IS  A  COUNTY,  AND  A  CORPORATION  BY  PRE- 

SCRIPTION. 

London  is  a  connty  of  itself.     4  Inst.  248. 

So,  London  is  a  corporation  by  prescription,  known  by  sereral  names. 
2  Inst.  330.     Quo.  W.  sparsim. 

(I)  CHAMBERLAIN. 

The  chamberlain  of  London  is  an  officer  chosen  annually  [by  the  iiv^** 
ry].     Vide  Priv.  Lond.  302. 

£*]And  this  officer  is  a  corporation  sole  by  custom,  who  may  take  a  re* 
cognizance,  obligation,  &c.  for  money  when  it  belongs  to  an  orphan,  or  to 
a  matter  under  his  care ;  which  goes  in  succession,  and  not  to  his  execu- 
tor or  administrator.  R.  4  Co.  65.  Vide  Guardian,  (G  1,  &c.) — Bi- 
ens  (C.) 

And  the  successor  by  custom  may  sue  the  obligation,  or  upon  such  a  re- 
cognizance direct  a  precept,  in  the  nature  of  an  elegit^  to  a  serjeant  at  mace 
of  his  court ;  who  shall  thereupon  do  execution  according  to  the  st.  W.  2, 
J  a.     R.  4  Co.  65. 

By  charter  of  28  Ed.  3.  the  Serjeants  at  mace  in  the  city  may  bear  them 
of  gold  or  silver,  or  silvered,  with  our  arms,  in  the  city  or  suburbs  in  Mid- 
dlesex and  other  places  belonging  to  the  liberties  of  the  city.  Vide  Priv. 
Lond.  14.     4  Inst.  252.  (J) 

(rf)  CUuem.    As  weU  in  London  as  in  other  placet,  freemen  are  not  «»*'«^'^«  «J*^«" 
nnleae residents.     4  T.  R.   144;  reversing  judgment  of  C.  B.  in  S.  C.  1.  H.  B.  WW.   Id. 
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(K)  OFFICES  GRANTED. 
(K  I.)  Office  of  package. 

By  charter  18  Ed.  4.,  confirmed  by  parliament  3  H.  8.,  the  king  granted, 
for  a  debt  of  7,000/.  remitted  to  the  king  by  the  city,  to  the  mayor  and 
commonalty  and  their  succeesors,  the  offices  of  packing  all  clothes,  skins, 
and  other  merchandizes  within  the  liberties  of  the  city,  as  well  denizens  as 
aliens,  and  the  oversight  of  opening  all  merchandizes  customable,  brought 
to  the  port  of  safety  by  land  or  water.     Vide  Priv.  Lond.  1 9. 

(K2.)  Portage. 

So,  by  the  same  charter,  Ed.  4.  granted  to  them  the  carriage  and  portage 
of  all  wools  and  other  merchandizes  carried  in  London  from  the  Thames 
to  any  strangers^  houses,  vel  retro*^  and  of  other  merchandizes  to  be  carri- 
ed, being  in  any  house  for  a  time.     Vide  Priv.  Lond.  1 9. 

(K3.)  Garbling. 

So,  by  the  same  charter,  Ed.  4.  granted  to  them  the  garbling  of  all 
spices,  and  other  merchandizes  that  ought  to  be  garbled.  Vide  Priv. 
Lond.   19. 

(K  4.)  Gauger. 

So,  by  the  same  charter,  and  by  charter  20  H.  7.,  was  granted  to  them 
the  office  of  ganger  within  the  city ;  and  the  ordering  and  correction  of  the 
same,  with  all  fees,  &c.  without  account.     Vide  Priv.  Lond.  19. 

[♦](K5.)  Wine-drawer. 

So,  by  the  charter  18  Ed.  4.  the  king  granted  to  them  the  office  of  wine- 
drawers,  to  provide  for  carrying  all  wines  brought  to  the  port  of  the  city, 
and  laid  on  land,  or  elsewhere  to  be  carried.     Vide  Priv.  Lond.  19. 

(K  6.)  Justices  of  peace,  coroner,  &c. 

By  the  same  charter  Ed.  4.  granted  to  them,  that  they  make  coroner  of 
the  city  whom  they  please.     Vide  Priv.  Lond.  19. 

So,  by  charter  2  Ed.  4.,  the  mayor,  recorder,  and  aldermen  that  have 
been  mayors,  shall  be  conservators  of  the  peace  of  the  city,  as  well  by 
land  as  by  water.  So,  by  charter  6  Jac.  &  14  Car.  K,  they  and  the  al4pr- 
men  who  have  not  been  mayors,  &c.     Vide  ante  (C.) 

And  they  or  four  of  them  (Qu.  one  is  mayor)  shall  be  justices  of  oyer 
and  terminer  within  the  city  and  liberties,  to  determine  all  things  belonging 
to  Justices  of  peace.     Vide  Priv.  Lond.  16. 

DO,  by  charters  6  Jac.  &  14  Car.  they  and  the  aldermen,  not  mayors, 
whereof  four  (of  whom  the  mayor  or  recorder  to  be  one)  may  hold  ees- 
•ions.     And  the  sheriffii,  dzc.  shall  be  attendant,   Sic.     vide  Priv.   Lond. 


kiHifU  WHihii,    UiMtur  iN  nilOnHi  H.  n.  Ut\,  Ihvre  li  no  jut  accrttundi  amongftthe  sar" 
VlVUiM  imfftMlHNi  ut  (tiM  umf'M  Iff  lilH«*i  WHlt»ri  li)  U)o  iiort  of  London.     12  East,  273. 
A|M»tHff«'    IU»I  Muni  II  wHlilM  (t««  luburbt of  tki«  olty  of  London.    Covp.  6^. 
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(K  7.)  Office  of  the  great  beam»  weights,  and  tronage. 

So,  bj  charter  22  H.  8«  the  king  granted  the  office  of  keeper  of  the  great 
beam  and  common  balance  or  weight  within  the  ci^  of  London,  for  weigh- 
ing all  merchandizes  of  avoirdupois,  and  also  all  weights,  to  the  major, 
commonalty,  and  citizens  of  London,  and  their  successors  ;  and  they  shall 
have  tronage,  viz.  the  weighing  wax,  lead,  pepper,  &c.  and  like  wares  f#r 
ever.     Vide  Priv.  Lond.  20. 

And  the  charters  12  Ed.  2.  and  1  H.  4.,  to  the  same  effect,  are  confirmed, 
and  they  seem  to  have  had  it  time  out  of  mind,  &c. 

By  charter  of  U.  3.  no  stranger  shall  buy  goods  till  weighed  at  the  king's 
beam,  on  pain  of  forfeiture,     vide  Priv.  Lond.  ^0. 

And  therefore  a  bye-Jaw,  that  a  foreigner  who  sells  goods  usually  sold  by 
weight  shall  pay  135.  Ad*  for  every  five  hundred  weight,  if  he  does  not  bring 
them  to  the  city-beam  to  be  weighed,  will  be  good.     R.  1  Lev.  15*  1  Keb. 

o^«  oo.  Of3» 

So,  by  charter  1  H.  4.  the  citzens  shall  have  the  office  of  gathering  th^ 
tolls  and  customs  in  Cheap,  Billingsgate,  and  Smithfield  ;  and  tronage,  viz. 
the  weighing  of  lead,  wax,  pepper,  &c.  and  like  wares  within  the  city  fof 
ever.     Vide  Priv.  Lond.  15. 

By  charter  3  Ed.  4.  the  king  granted  to  the  mayor,  commonalty,  and 
citizens  the  tronage,  weighing,  measuring,  and  laying  up  of  all  wool  which 
shall  be  at  Leadenhall,  and  no  other  place  within  three  miles.  Vide  Priv« 
Lond.  18. 

(K  8.)  Custody  of  the  gates,  &c. 

So,  by  charter  1  H.  4.  the  citizens  of  London  shall  have  the  custody  of 
Jfewgate,  Ludgate,  and  all  other  gates  and  posterns  in  the  city.  Vide  Priv* 
Lond.  15. 

[*](L)  EXEMPTIONS  GRANTED. 
(L  1.)  To  be  free  of  toll,  &c. 

By  charter  H.  1.  all  the  men  of  London,  and  all  their  goods,  shall  be  free 
from  scot  and  lot,  danegilt,  and  murder ;  and  from  all  toll,  passage,  and  les- 
tage,  and  all  other  customs  through  all  England  and  the  ports  of  the  sea.  So, 
by  charters  11  H.  3.  and  50  H.  3.     Vide  4  Inst.  252.  (e) 

So,  by  charter  H.  2.  and  1  John  5  and  also  that  they  shall  be  free  from 
bridtoll,  childwite,  jeresgive,  and  scotale.    Vide  Priv.  Lond.  4. 

So,  by  charter  26  Ed.  1 .  from  pontage,  pannage,  and  murage  throu^  the 
kingdom,  and  all  our  dominions.     Vide  Priv.  Lond.  11* 


■««»■ 


(e)  1.  Hoatef,boilton  land»  embanked  from  the  Tha^tt  in  pnnvnnce  of  Uie  «tat«  7  Geo. 
3.  c.  27.  irhich  Teds  tho«e  landi  in  the  owners  free  from  taxes,  are  not  liable  to  be  uswised 
to  the  reneralland-tax  imposed  by  Ibe  slat.  27  Geo.  3.  thoagh  such  act  ii  coBoei?ed  in  gen- 
eral (erms,  and  is  subsequent  in  point  of  time  to  the  act  creating  the  exemption.    4  T.  R.  2. 

S.  Sudi  houses  are  not  liable  to  be  assessed  to  rates  m^de  under  tho  stat.  11  Geo.  3.  c. 
29.    4  T.  R.  4. 

3,  Sach  houses  are  not  exempt  from  the  payment  of  the  house  and  wmdow  duties  impoae4 
by  Stat.  38  Geo.  3.  c.  40.     8  T.  R.  468. 

4.  Freemen  of  the  cily  of  London  have  a  right  to  be  exempt  from  the  payment  of  aU 
tolls  throughout  England  (except  the  prizes  of  wines)  in  whauver  place  they  reside,  an4 
fhoogh  they  have  obtained  their  freedom  by  purchase.     1  U.  Bl,  200. 


go  LONDON. 

So,  by  chartcre  H.  1.,  H.  2.,  and  1  JohD,  none  of  the  citizens  of  London 
shall  wage  battle.     4  tnist.  252. 

(L  2.)  Excused  fJpom  juries,  &c. 

So,  by  charter  2  Ed.  4.,  aldermen,  while  they  continue  80,  and  those  that 
have  been  so  and  have  also  been  mayor,  shall  not  be  put  in  assizes,  juries 
or  attaints,  recognizances,  or  inquisitions  out  of  the  city.     Vide  Fnv. 

Lond.  16.  .  .,  ,  A  1    u  « 

f  A  jury  of  citizens  may  waive  their  privilege,  and  consent  to  be  sworn 

on  a  trial  at  bar  in  Middlesex.     2  Wils.  1 36.]  (/) 

(L  3.)  And  from  suits  out  of  the  city. 

So,  by  charter  1  H.  1.  the  citizens  of  London  shall  not  plead  out  of  the 

walhs'of  the  city  in  any  plea.  .  ^     .       .  ^u 

So,  by  charter  H.  2.  and  d  R.  1.,  except  pleas  of  foreign  tenures,  the 

king^s  moneyers,  and  ministers.  ,,.,„.     »      .   ^ 

So,  by  charters  1  John,  and  1 1  H.  3.,  and  1  E.  3.     Vide  Priv.  Lond.  3^ 

4   5.  8.  14. 
'  So,  by  charter  1  Ed.  3.  no  freeman  shall  be  impleaded  at  the  Exche- 

?uer,  or  elsewhere,  by  bill,  unless  it  concern  us  or  our  heirs.     Vide  Priv. 
iond.  14. 

(L  4.)  Excused  from  oflSces. 

So,  by  charter  1  Ed.  3.  9.  the  citizens  shall  not  be  compelled  to  go  or 
send  to  war  out  of  the  city.     Vide  Priv.  Lond.  13.  ^ 

[•]Nor,  by  charter  2  Ed.  4.,  shall  aldermen  be  made  collectors,  assessors, 
&c.  of  tenths,  fifteenths,  taxes,  subsidies,  or  other  impositions  granted  to  us 
Or  our  aucces!>ors  ;  and  if  elected,  shall  forfeit  nothing  by  refusal,  &c.  Vide 
Priv.  Lond.  16. 

(M)  THE  PRIVILEGES  AND  CUSTOMS  OF  LONDON  ARE  CON- 
FIRMED- BY  PARLIAMENT. 

By  the  st.  M.  Ch.  9  H.  3.  ciiUas  London  habcat  omnes  libertaHa  suas 
antiquas  ir  consuetudines  svas. 

By  the  st.  7  R.  2.  Rot.  Par.  mu  37.  (r.ot  printed)  the  citizens  of  London 
shall  enjoy  all  their  liberties  whatsoever,  licet  usi  non  fuerunt  velabusi,  and 
notwithstanding  any  statute  to  ihe  conti-ary  :  so  that  they  may  claim  liber- 
ties by  prescription,  charter,  or  parliament;  notwithstanding  any  statute 
made  before  7  R.  2.     4  hist.  250.  253. 

But  this  is  intended  of  franchises,  that  are  by  lawful  title,  and  not  for- 
feited, and  franchises  and  customs  suflfcrable  by,  and  not  repugnant  to  law. 
3  Inst.  20. 

And  therefore,  a  custom  to  imprison  for  abusive  words  to  a  mayor  or 
alderman  out  of  court  is  not  good.     R.  Cro.  £1.  689. 

And  though  the  customs  and  privileges  of  London  are  confirmed  by  par- 
liament, the  king  by  charter  mav  exempt  a  person  from  being  an  officer 
there  :  as,  to  the  officers  of  the  mmt,  that  none  shall  b^  mayor,  eschealor, 
sheriffor  other  officer  there.     R.  1  Sid.  288. 


(/)  An  aldermvi  of  f^ndon  is  exempt  from  Mfviog  the  office  of  constable.    Doagl.  538, 
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Bat  a  custom,  that  the  watchmen  at  the  castom-boase  shall  be  exempt 
from  the  office  of  constable,  is  not  good*     1  Sid.  272. 

[The  court  cannot  judicially  take  notice  of  a  custom  of  London,  there 
must  be  affidavit  of  it.     4  B.  M.  2032.] 

(N)  CUSTOMS  OF  LONDON. 
(N  L)  In  actions  and  sui^. 

By  the  custom  of  London,  an  action  of  covenant  lies,  without  a  specialty. 
Vide  22  Ed.  4,  2.  a.  and  Priv.  Lond.  149.     Vide  Courts,  (O  1,  &c.) 

So,  debt  lies  in  London  upon  a  concessit  solvere.  Vide  Priv.  Lond.  146. 
&  1  H.  7.  22.  a. 

And  Vies  against  an  executor  upon  a  simple  contract.  I  Ed.  4.  6.  b.  8 
Co.  126.  a^ 

^nd  also  against  an  administrator;  for  be  was  suable  as  executor  before 
the  St.  31  Ed.  3.11.   R.  Cro.  El.  409.     5  Co.  82.  b. 

So,  debt  lies  against  pledges  by  parol.     43  Ed.  3.  1 1,  b.     1  Ed.  4*  6.  a. 

So,  by  the  custom  of  London  after  a  plaint  entered  in  the  compter,  a  ser* 
jeant  may  arrest,  without  process.     9  Co.  68.     Cro.  Car.  196. 

After  a  debt  levied  before  the  sheriff  in  his  court,  the  sberitf  may  direct 
the  Serjeant  ore  tenus  to  summon  or  attach  the  defendant  without  warrant, 
and  upon  nihil  returned  to  arrest,  ad  habendum  corpus  at  the  next  court. 

So,  by  custom,  debt  lies  by  an  obligor  who  pays  the  whole  debt  r*]against 
the  other  obligor  for  his  proportion.     Vide  Priv.  Lond.  148.  and  Mo.  136. 

So,  for  lands  in  Loudon,  an  action  li^s  in  London,  and  not  elsewhere.  4 
Inst.  247. 

And  it  cannot  be  removed  by  tolt  or  pone.     2  Inst.  324. 

Bat  upon  a  foreign  voucher  by  the  st.  Gto.  12.  there  shall  be  a  sum- 
mons aa  toarrantizandum.     2  Inst.  324.     Vide  Courts  (O  2.) 

Soy  upon  a  plaint  against  A.  in  the  ?heriff^s  or  mayor's  court,  upon  a  8ug« 
gestion  that  B.  is  indebted  to  A.  and  process  against  B. ;  if  he  does  not  de* 
ny  the  debt,  it  shall  be  attached  in  his  hands  for  satisfaction  of  the  debt,  by 
A.  22  Edw.  4.  30.  [2BI.  834.  3  Wils.  297.  Dougl.  378.  4  T.  R, 
312.     Vide  Attachment,  (A.)] 

And  this  recovery  by  foreign  attachment  may  be  pleaded  by  B.  in  an  ac- 
tion against  him  for  the  debt,  or  given  in  evidence  upon  nan  assumpsit.  Vide 
Attachment,  (H — ^f.) 

So,  if  a  judgment  be  against  A.  in  the  sherilPs  court  upon  which  A.  was 
m  execution,  and  afterwards  A.  is  removed  by  habeas  corpus ^  upon  which 
this  judgment  is  returned,  and  he  is  committed  to  the  marshal  of  B.  R. 
chaiged  with  a  judgment  tliere  and  in  London  ;  A.  pays  the  judgment  in  B. 
R.,  and  the  judgment  in  London  is  reversed  in  the  hustings  ;  A.  shall  be  re- 
mitted to  London  to  be  dischai^d  there,  for  B.  R.  has  no  knowledge  of  the 
judgment  in  London^  except  by  the  return  upon  the  habeas  corpus^  and  can- 
not remove  the  record  from  London  by  certiorari.     R.  Cro.  Car.  128. 

[An  action  against  a  feme  covert  a^  sole  trader  cannot  be  removed  by 
habeas  corpus  from  the  city  courts.     2  Bl.  1060. 

[In  the  city  courts  they  taice  notice  oi  their  own  customs  without  proof ; 
but  the  superiour  courts  in  VVestiniiisSer  HaW  cannot  take  notice  of  llic  cus- 
toms of  London,  unless  they  are  certi6cd  or  proved.     Dougl.  378.  j 

[And  for  the  manner  in  which  such  customs  are  certified,  see  1  Burr. 
248.  (g)^ 

{£\  The  GVtt^in  of  foreign  attachment  has  been  certified.     Dou£l.  378. 

£•17] 
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(N  2.)  In  regard  to  apprentices. 

By  the  custom  of  London,  every  one  above  14,  and  under  21,  may  bind 
himself  apprentice  to  a  freeman  of  London,  by  indenture  for  seven  years, 
and  shall  be  compelled  to  serve.     Pal.  361.     2  RoK  305. 

Though  bound  at  York,  or  elsewhere  out  of  the  city.  Mo.  136.  Semb. 
cont.  2Bul.  193. 

So,  the  widow  of  a  freeman  may  take  for  her  apprentice  any  woman  for 
seven  years.     Vide  Priv.  Lond.  307. 

So,  a  sempstress,  or  other,  the  wife  of  a  freeman  -,  but  she  shall  be  bound 
by  indenture  to  the  husband.     Ibid. 

So,  the  apprentice  may  be  bound  for  eight,  nine,  or  ten  years.     Ibid. 
If  the  apprentice  departs  from  his  service,  or  breaks  the  common  cove" 
nants  in  the  indenture,  an  action  lies  against  him,  though  he  be  an  infant,  by 
the  custom  of  London.     Vide  Priv.  Lond.  108,  109.  and  Pal.  361.     3  Rol* 
305. 

So,  by  the  custom  of  London,  every  indenture  of  apprenticeship  ought 
[*]to  be  inroHed  within  a  year  before  the  chamberlain.  Vide  Priv.  Lond. 
107.303.     Pal.  361.     2  Rol.  305. 

And  the  apprentice  ought  to  be  present  at  the  time  of  inrolment.  Pal. 
361.     2  Rol.  305. 

If  the  apprentice  refuse  to  appear  to  be  inrolled,  the  master  may  record 
the  indenture,  which  will  be  tantamount.     Vide  Priv.  Lond.  305. 

If  the  master  neglect  the  inrolment  within  the  year,  the  apprentice  may 
be  discharged  from  his  service.  Vide  Priv.  Lond.  107.  303.  Pal.  361. 
2  Rol.  305. 

.  So,  by  the  custom  of  London,  an  apprentice  may  be  assigned  to  another 
master  of  the  same  trade  before  his  company,  and  afterwards  before  the 
chamberlain,  and  shall  be  bound  to  serve  the  second  master  for  the  whole 
residue  of  his  term,  and  the  first  master  shall  be  discharged.  Vide  Priv. 
Lond.  108.  304. 

But  if  the  apprentice  be  assigned  before  the  company,  and  not  before  the 
chamberlain,  the  second  master  is  not  bound  to  maintain,  nor  the  apprentice 
to  serve  him.     Vide  Priv.  Lond.  304. 

If  there  be  a  difference  between  a  master  and  his  apprentice,  it  may  be 
determined  by  the  chamberlain.     Vide  Priv.  Lond.  303,  304. 

.  Or,  an  action  lies  by  the  one  or  the  other  in  the  mayor^s  court,  Tor  breach 
of  the  indenture  of  apprenticeship.     Vide  Priv.  Lond.  304. 

If  the  master  misuse  the  apprentice,  or  neglect  to  instruct  him,  or  to 'find 
him  necessaries,  the  chamberlain  shall  send  a  summons  to  the  master  to  ap- 
pear before  him,  and  shall  relieve  the  apprentice,  or  send  him  to  his  reme- 
dy in  the  mayor's  court.     Ibid. 

If  the  master  docs  not  appear  upon  summons,  the  mayor  or  recorder  shall 
send  his  warrant  for  him.     Ibid. 

So,  if  the  apprentice  be  disorderly,  &c.  the  chamberlain  shall  send  the 
beadle  for  him,  and  afterwards  shall  send  him  to  Bridewell,  or  otherwise 
punish  him  according  to  the  nature  of  the  offence.     Vide  Priv.  Lond.  303. 
So,  for  a  reasonable  cause  the  apprentice  may  be  dischai^ed  from  his  ap- 
prenticeship.    Vide  Priv.  Lond.  306. 

And  for  that  intent,  the  apprentice  brings  his  indenture,  or  a  copy,  to  an 
attorney  in  the  mayor's  court,  who  gives  a  note  or  warrant  to  the  master, 
to  inform  him  of  the  intent,  and  for  what  cauFe,  and  afjt^r  four  courts  shall 
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make  a  summons  to  the  master  to  appear  and  shew  caase  to  the  contrary. 
Ibid. 

If  the  master  appears  by  attorney  and  traverses  the  cause,  it  shall  be  tried, 
and  according  to  the  verdict  the  apprentice  shall  be  dischai^ed  or  not,  but 
without  costs*     Ibid.  307« 

(N  3.)  As  to  disposition  of  their  lands,  &c. — ^By  bargain  and 

sale. 

By  the  custom  of  London  a  citizen  may  make  a  bargain  and  sale  by  parol 
of  his  houses  and  lands  in  London,  notwithstanding  the  st.  27  H.  B.  16. 

For  cities,  &c.  are  there  eiLcepted.  2  Inst.  675.  Vide  Baiigain  and  Sale, 
(B4.)- 

So,  a  bargain  and  sale  by  husband  and  wife,  of  the  wife's  lands  within  Lon- 
don, binds  the  wife,  being  examined  before  the  mayor.  VidePriv.  Lond. 
123.  148.     Hob.  225.     Cro.  El.  869.     Vide  Baron  and  Feme,  (G  4.) 

[♦](N  4.)  By  devise. 

So,  by  the  custom  of  London,  a  freeman  may  devise  his  lands,  &c.  in  Lon- 
don.    Vide  Priv.  Lond.  156. 

By  charter  1  Ed.  3.  the  king  granted  to  the  city  of  London  liberty  to  de- 
vise lands  in  mortmain,  as  was  used  in  time  past ;  and  therefore,  they  may 
devise  in  mortmain,  without  licence.  2  Inst.  21.  Cro.  Car.  248.  455. 
517.  576. 

So,  by  custom,  a  joint-tenant  may  devise  his  purparty,  and  it  will  be  a 
severance.     Vide  Priv.  Lond.  1 56. 

But  a  will  of  lands  in  London  ought  to  be  proved  in  the  hustings,  and  there 
inrolled.    Ibid. 

So,  it  ought  to  be  proved  before  the  ordinary,  and  afterwards  in  the  hust- 
ings.    Cro.  Car.  396,  7.     Vide  Devise  (A.) 

As  to  the  custom  of  London  in' respect  to  orphans,  and  to  the  distribution 
of  a  freeman^s  personal  estate,  vide  Guardian,  (G  1,  2,  &c.) 

(N  6.)  Erection  of  edifices. 

By  the  custom  of  London,  a  man  may  rebuild  his  house  or  other  edifice 
upon  the  antient  foundation  to  what  height  he  pleases,  though  thereby  the 
anticnt  windows  or  lights  of  an  adjoining  house  are  stopt,  if  there  be  no 
agreement  in  writing  to  the  contrary.  Vide  Priv.  Lond.  54.  Vide  Action 
upon  the  Case  for  a  Nuisance,  (C.) 

[Bat  if  no  other  erection  or  building  so  as  to  stop  his  neighbour's  lights. 
1  B.  M.  248.J 

But  he  cannot  stop  antient  lights  by  an  erection  upon  a  new  soil,  or  be- 
yond the  antient  foundation.  Vide  Priv.  Lond.  56,  Vide  Action  upon  the 
Case  for  a  Nuisance,  (A.) 

So,  for  the  repair  of  his  house,  a  man  by  custom  in  London  may  set  his 
poles  and  ladders  upon  the  soil,  or  house  of  another  adjoining.  Vide  Priv. 
Lond.  59. 

But  he  cannot  break  the  soil,  or  house.     Ibid. 

[Neitlier  is  the  builder  of  an  house  in  London,  on  a  new  foundation,  en- 
titled to  erect  half  of  his  flank  or  side  wall  on  his  neighbour's  vacant  ground. 
2  BL  959.] 

[The  Stat.  11  G.  1,  c.  28.  is  confined  to  party-walls  between  houses,  and 
doth  not  extend  to  party-walls  between  stables.     4  B.  M.  2298.1 
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[Stat.  14  G.  3.  c.  78.  directs  the  thickness  of  paH)'-wall8,  prohibits  bow-j 
windows,  except  for  shops  on  the  ground  story,  (o  project  only  five  inche«, 
and  the  coping  13  inches,  in  streets  30  feet  wide  ;  and  only  10  inches,  and 
the  coping  18  inches,  in  wider  streets :  and  contains  many  other  regulations 
for  buildings  in  the  bills  of  mortality ;  and  in  Mai'ybone,  Paddington,  Pan.- 
eras,  and  CheJsea.J 

(N  6.)  In  regard  to  trade. — ^A  citizen  may  trade  where  he 

pleases. 

By  charter  H.  3.  the  king  granted,  that  the  citizens  of  London  may  traffic 
with  their  merchandize  where  they  please,  aa  well  by  sea  as  land*  Vide 
Piiv.  Lond.  9.,    Vide  Trade. 

[*  )By  the  custom  of  London,  a  freeman  having  served  io  London,  ap-* 
prentice  to  a  trade  for  seven  years,  that  uses  buying  and  selling,  may  leave 
that  and  use  another  trade  of  buying  and  selline.     Cro.  Car.  361.  517. 

And  such  custom  shall  be  good,  notwithstanaing  the  st.  5  El.  4.  R.  Cro. 
Car.  347.  516.     Vide  Prawcription,  (F  3.) 

But  a  freeman  of  London  cannot  use  a  trade,  contraij  to  the  st.  5  El. 
4.  when  he  never  served  as  an  apprentice  for  seven  years.     R.  1  Sid. 

427. 

[It  is  a  good  custom  to  the  porterage  of  corn,  roots,  &c.  belongs  to  the 
city  from  Staines  Bridge  to  Yendal  in  Kent,  and  the  bye-law  is  good,  that 
none  but  the  company  of  free  porters  shall  carry  it,  on  penalty  of  205.  Str. 

462.] 

[it  is  a  good  custom,  that  persons  to  be  admitted  to  freedom  be  obliged  to 
awear  on  the  New  Testament.     Str.  11 1 2.1 

[By  St.  1 4  G.  3.  c.  87.  driver  of  cattle  in  tne  bills  of  mortality  misbehaving, 
convicted  before  one  justice,  forfeits  from  20^.  to  5s»  to  prosecutor,  or 
commitment  to  hard  labour  for  a  month,  and  whipping.! 

[As  to  the  customary  duty  on  corn  imported  into  London,  see  Dougl. 
119.] 

(N  7.)  A  wife  may  be  a  scde  merchant. 

So,  by  the  custom  of  London,  a/eme  covert  may  be  a  merchant,  and  trade 
in  a  different  trade  from  her  husband,  and  buy  and  sell  by  herself;  in  which 
case,  if  the  wife  be  sued,  the  husband  shall  be  joined  only  for  conformity, 
and  the  wife  alone  shall  be  in  execution.  Cro.  Car.  68,  69.  Vide  Baron 
and  Feme,  (A  2.) 

[On  this  custom  the  feme  sole  merchant  can  bring  an  action  only  in  the 
city  courts;  but  if  she  and  her  husband  be  sued  in  a  superior  court,  the 
husband  may  plead  the  custom  in  bar.     3  Burr.  1784.     4  T.  R.  361.1  (A) 

[On  this  custom  also  a  feme  sole  merchant  is  liable  to  a  commission  of 
bankrupt,  and  her  assignees  are  entitled  to  her  effects  and  debts  due  to  her 
in  the  course  of  her  trade.     3  Burr.  1784.     1  61.  570.] 

(N  8.)  A  foreigner  camiot  buy  or  sell,  within  the  city,  to  a  for- 
eigner. 

By  the  custom  of  London,  no  stranger  to  the  liberty  of  the  city  may  buy 


{h)  1.  A  feme  uv$ri  lole  trader  in  the  city  of  Xrorufon  it  not  liable  to  be  tued  as  sach  in 
the  cooHt  at  Weitmmtter,    «  Bot  I:  PuH.  93. 
9.  And  eTm  in  ibe  city  coorti  ttat  hmbaad  should  be  joined  for  conformltj.    Ikid* 
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or  sell  to  my  stranger  to  the  liberties  thereof,  (save  for  the  use  of  him  and  hisi 
family,  and  not  to  sell  again),  anj  merchandize  or  wares  within  Ae  liber- 
ties of  t^e  city  ;  and  if  they  do,  the  goodss  hall  be  forfeited  to  the  mayor  an^ 
commonalty.    Vide  Priv.  London,  104.    Cro«  EL  353. 

["^jAnd  this  custom  is  explained  and  confirmed  by  charter  SO  H.  7.,  an^ 
it  is  recited  there,  that  it  was  confirmed  by  parliament,  Vide  PfiYf 
Lend.   19*  (t) 

Right  patent  in  London.    Vide  Droit,  (D.) 
Ttth£s  in  London.    Vide  D^hes,  (M  6,  7.) 

LORD. 

Lord  of  a  lest.     Vide  Leet. 

|LiORD  of  a  manob.    Vide  Copyhold. — Dismes,  (C  4.) 

Lords  spiritual  and    temporal.     Vide  Dionitt. — Ecclesiastic Afi 

Persons    (C      1,   2.) — Parliament. — Scotland,    (D     4.)-TrS|tR|;- 

ment,  (C.) 
Lord's  day-    Vide  Temps,  (B  3.) 

LUNATIC, 

Vide  Chancery,  (3  Q.) — Idiot. 

MAINPRIZE. 

Vide  Bail,  (B), 

MAINTENANCE* 

(A)  MAINTENANCE  5  WHAT  SHALL  BE. 

(A  If)  By  the  common  law.  p.  2^. 

(A  2.)  Champerty ;  what  shall  be.  p.  22. 

(A  3.)  What  shall  not  be  champerty,  p.  29* 

(A  4.)  What  shall  be  maintenance  by  statute,  p.  ^^ 

(A  5.)  Buying  a  title,  &c.  p.  23. 

(B)  WHAT  SHALL  NOT  BE  MAINTENANCE,  p.  24, 

(C)  REMEDY  FOR  MAINTENANCE. 

(C  1.)  By  the  common  law.  p.  29- 
(C  2.)  By  statute,  p.  25. 


(0  1.  An  entiy  under  the  charter  of  the  London  Baker'*s  Company^  to  qverloojc  bre^4? 
BiiMt  either  be  by  a  majority  of  those  to  whom  the  power  of  entry  is  giren^  pr  those  ^ho  ^n- 
ter  must  be  appointed  by  the  majority.    3  B.  &  P.  31.  ,    ,   , '.  ^    ,.  ,.^  ^    r 

2.  Whaxfinger$  in  London  are  enUtied  to  wharfage  for  goods  unladed  into  hghters  oift  pf 
barees  fastened  to  their  wharres.    3  Barr.  1409.     1  Blk.  413. 

3.  The  right  to  compensation  im^r  the  London  JO^ck  Act^  pa|iea  with  the  tenjn^i|t|  i% 
aderisee.     12Eaat,477. 

Vol,  V,  \  r^^l 
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[*](A)  MAINTENANCE;  WHAT  SHALL  BE* 
(A  L)  By  thp  common  law* 

Maintenance  is  when  a  man  maintains  a  suit  or  quarrel  to  the  disturb- 
ance or  hindrance  of  right.     Co.  L.  368.  b.     2  Inst.  208.  212. 

And  it  is  general,  or  special.     Co.  L.  369.  a. 

And  therefore,  it  will  be  maintenance  in  any  one,  who  unlawfully  sus- 
tains or  supports  a  plaintiff  or  demandant,  tenant  or  defendant,  in  a  cause 
pending  in  suit,  by  word,  writing,  countenance,  or  deed.     2  Inst.  208. 

As,  if  a  master  fee  counsel  out  of  his  own  money,  or  speak  at  the  bar  for 
his  servant.     R.  Mo.  6. 

So,  if  a  servant  retain  an  attorney  to  prosecute  a  suit  for  his  master,  with* 
out  the  consent  of  the  master.     D.  2  Rol.  77. 

(A  2.)  Champerty ;  what  shall  be. 

If  he  who  maintains  another  is  to  have  by  agreement  part  of  the  land,  or 
debt,  &c.  in  suit,  it  is  called  Champerty.  Co.  L.  368.  b.  2  Inst.  208.  563, 
Videpost,  (A5.— Cl,2.) 

Or,  if  he  agrees  to  have  a  rent  or  other  profit  out  of  the  land.     Co.  L, 
5       368.  b.     2  Inst.  209.  563. 
5  Though  the  agreement  be  by  parol,  or  by  deed.     2  Inst.  209. 

Though  the  agreement  be  with  a  disseisor,  though  he  has  no  right  in  th^ 
land.     2  Inst*  563. 
^  Champerty  is  the  most  odious  species  af  maintenance.     2  Inst.  208. 

2  And  was  an  offence  by  the  common  law.     Ibid. 


And  now  by  the  st.  W.  1 .  25.  nul  minister  le  roy  mainlaine  per  luy^  ne  per 
auter,  les  plees  en  la  caur  le  roy,  des  terres,  tenements^  ou  des  outers  choses^ 
pur  aver  part  de  ceo,  ou  outer  profit  per  covenant  fait.  Et  que  le  fera^  soii 
funic  a  le  volunt  le  roy* 

Nor,  by  the  st.  W.  1 .  28.  clerke  de  justice,  ne  de  vicont,  ne  mainteine  parties 
quarels  en  la  cour  le  roy. 

Nor,  by  the  st.  Art.  super  Chart.  28  Ed.  1 .  11 .  a  minister  of  the  king,  nor 
any  other,  &c. 

And  therefore,  a  minister  of  the  king  or  any  other,  who  maintains  a  plea, 
pending  in  the  king's  court  upon  an  agreement  to  have  part  of  the  thing  in 
suit,  will  be  a  champerter.     2  Inst.  563. 

So,  by  the  St.  de  Defin*  Consp.  33  Ed.  1.  st.  2.  champerters  be  they  who 
move  pleas  or  suits,  or  cause  them  to  be  moved  by  their  own  procurement, 
or  by  others,  and  sue  at  their  proper  costs  to  have  part  of  the  land  iu  vari-. 
Biice,  or  part  of  the  gains. 

Champerty  shall  be  punished  in  all  actions  personal,  real,  or  mixt.  2 
Inst.  563. 

(A  3.)  What  shall  not  be  champerty. 

But  it  will  not  be  champerty,  if  A,  contracts  with  B.  for  a  manor,  for 
which  B.  is  afterwards  impleaded,  trnd pendente  Hie  B.  conveys  it  to  A.  2 
Inst.  484.  563.     Vide  post,  (A  5.) 

[*](A4.)  What  shall  be  maintenance  by  statute. 

By  the  st.  W.  !•  28.  clerke  de  justice^  n«  de  vicont^  ne  mainteine  parlies  en 
.fuarels  en  la  eour  le  roy,  &c» 
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So,  by  the  sh  de  Defin.  Consp.  33  Ed.  1  •  st.  S.  who  bind  themselves  bj 
oath,  covenant,  &c.  falsely  to  move  or  maintain  pleas. 

By  thest.  1  £d*  3.  st.  2.  14.  none  of  the  king's  council,  house,  or  other 
great  or  small,  by  himse}f  or  other,  by  letter  or  otherwise,  shall  maintain 
quarrels  in  the  country  to  the  let  of  the  common  law. 

So,  by  the  st.  20  Ed.  3.  4.  none  about  the  king,  queen,  or  prince,  or  other 
great  or  small,  shall  maintain  quarrels,  &c* 

Nor,  by  the  st.  1  R.  2.  4.  any  of  the  king's  counsellors,  officers,  or  ser- 
vants, or  other  person  within  the  realm. 

So,  by  the  st.  32  H.  8.'  9.  all  former  statutes  against  maintenance,  cham- 
perty, &c*  are  confirmed. 

And  by  the  same  statute,  no  person  shall  unlawfully  maintain  or  procure 
maintenance  in  any  o(  the  king's  courts,  &c.  in  any  of  his  dominions,  which 
have  authority  to  hold  p/ea  oi  land,  &c»  nor  retain  for  maintenance  of  any 
fiuit,  &c.  on  pain  of  10/. 

(A  5.)  Buying  a  title,  &c. 

So,  by  st.  32  H.  8.  9.  no  person  shall  buy  or  sell,  or  by  any  means  obtain 
any  pretenced  rights  or  titles,  &c.  to  any  manors,  lands,  &c.  unless  he  who 
sells,  &c.  his  ancestor,  or  they  by  whom  he  claims,  have  been  in  possession 
thereof,  or  of  the  reversion  or  remainder,  or  taken  the  rents  or  profits,  by 
the  space  of  a  year  before  the  bargain,  on  pain  to  forfeit  the  value  of  the 
lands,  &c.  so  bought  or  sold. 

And  therefore)  if  any  one,  who  has  a  naked  right  to  lands  s^lls  them,  it 
will  be  within  the  statute :  as,  if  a  disseisee  before  entry  sell  his  land,  though 
he  has  a  real  right  to  it.     Co.  L.  369.  a. 

So,  if  a  disseisor  grant  an  estate  to  A.  for  life  or  years,  remainder  to  B. 
for  li/e,  in  tail,  or  in  fee,  B.  cannot  contract  with  the  disseisee,  that  he  sh  all 
enter,  or  recover,  and  then  convef  to  him.     Co.  L.  369.  b. 

So,  if  a  feoffment  be  by  an  husband  to  the  use  of  himself  for  life,  and 
afterwards  to  his  wife  for  life,  and  afterwards  to  his  heirs,  and  then  the  hus- 
band enfeoffs  a  stranger,  and  dies,  and  the  wife  before  entry  sells  to  B. 
though  her  entry  was  congcable.  R.  1  Leo.  166.  1  And.  201*  Mo*  266* 
Golds.  101. 

So,  if  a  man,  who  has  no  colour  of  right  or  title,  sells  it  to  another,  it  will 
be  within  the  statute,  though  the  conveyance  by  him  be  void.  Co.  L.  369.  a* 

As  if  A.  has  the  right,  and  B.  sells,  as  land  which  descended  to  him  fronp 
D.  his  father.     R.  2  Mod.  67. 

So,  if  a  man  who  has  a  right,  obtains  possession  wrongfully,  he  can  sell 
within  a  year  without  danger  ;  as,  if  a  disseisee  disseise  the  heir  of  the  dis* 
seisor.     Co.  L.  369.  a. 

But  if  a  man  recover  in  ejectment,  and  has  an  habere  facia$  possessianemy 
but  sells  immediately,  before  he  be  possessed  for  a  year,  it  will  not  be  main- 
tenance.    R.  Godb.  450. 

So,  he  who  purchases  a  pretenced  right  to  a  term  for  years,  will  be 
within  the  statute,  which  says,  any  pretenced  right.  Co.  L.  369.  a.  2 
And.  57. 

r*30r,  a  pretenced  right  to  a  -copyhold.     Co.  L.  369.  b*     4  Co.  26. 

So,  if  a  lease  for  years  be  accepted  from  A.  having  a  right,  and  notia 
possession,  though  the  lease  be  void.     R.  1  Leo.  166. 

So,  the  grantee,  as  well  as  the  grantor  of  a  pretenced  right,  &c.  if  he  knew 

it,  will  be  within  the  st.  32  H.  8.  and  shall  lose  the  value  of  th^  land*     Co- 

L.  369.  a.     Vide  the  words  of  the  statute. 
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dut  the  jury  miist  find,  Ihat  the  grantee  of  a  pretenced  title  knew  of  it. 
k.  1  Leo.  166,  7. 

So,  by  W.  2.  13  Ed.  1.  49.  chancellor,  treasurer,  justices,  ne  tiul  de  coim- 
tel  U  roy,  he  chrkt  de  la  thancerjfj  ne  del  eschequer^  ^c,  nt  puis  resceiver 
esgluty  advowson^  terre,  ^c.  per  done^  ne  per  achate,  ne  afermer^  4^c»  tanqut 
tome  le  chose  est  en  plee  devant  nousj  4^c«  Et  qui  encounter  ust  chose  face, 
901/  pitnie  a  la  volunt  le  roy,  auxibien  celuy  qui  le  purchasera,  came  celwf  qui 
ie  fra. 

And  therefore,  Justices,  king's  counsel,  or  the  clerk  of  a  court  cannot 
purchase,  or  take  by  gift,  land,  &c«  in  a  suit  pendente  lite,  though  the  pur* 
thase  be  bona  Jide^  and  not  by  champerty.     2  Inst.  484« 

So  if  a  Serjeant,  counsel,' or  attorney  take  a  feoffment  of  part  of  the  land 
pendente  lite,  in  lieu  of  their  fees,  it  will  be  champerty.     2  Inst.  564. 

But  a  purchase  bona  Jidi  by  a  stranger  pendente  lite,  is  no  maintenance. 
S  Inst.  484.  564. 

Or  if  a  father  enfeoff  his  son  of  the  land  pendfoite  lite,  for  his  assistance. 
S  Inst.  564. 

So,  a  purchase  by  a  counsel  after  a  fecovery,  or  a  gift  for  his  fees,  is  not 
maintenance,  if  it  was  not  upon  an  agreement  f>en<2en/e /t'/e.     Ibid. 

So,  a  surretader  or  cony eyvLUce pendente  lite,  by  a  tenant  for  life,  or  in  tail, 
to  him  in  reversion  or  remainder,  is  not  maintenance  ;  for  he  is  the  next  in 
estate.     Ibid,  {k) 
Vide  post  (B). 

(B)  WHAT  SHALL  NOT  BE  MAINTENANCE. 

By  the  st.  art.  super  chart.  1 1  •  nest  mye  a  entender,  que  home  m  ptnt  aver 
counsaile  des  countours,  et  des  sages  gents  per  son  donant,  ne  de  sesprocheine 
amies.     Vide  ante,  (A  5.) 

And  therefore,  it  is  no  maintenance,  if  a  counsel  takes  fees  for  his  adyice 
and  assistance.     3  Inst.  564. 

So,  if  an  attorney  expends  his  own  money  for  his  client,  to  be  repaid. 
Ibicl. 

P]So,  if  the  father  pays  fees  for  his  son,  or  vice  ver5a,  without  expectation 
of  repayment.     Ibid. 

So,  if  a  master  pays  fees  to  counsel  for  his  servant  out  of  wages  due  to 
the  servant.     Mo.  6. 

So,  if  a  lessor  pays  fees,  or  maintains  the  suit  for  his  lessee  in  ejectment. 
2Rol.  181. 

[So,  if  a  landlord  sues  in  the  name  of  his  tenant  to  try  a  riehti  Douel. 
407.]  ^        ^  ^ 

[If  a  mortgagee,  not  a  party  in  a  suit,  advances  money  to  support  &e  title, 
it  is  not  maintenance.     3  P.  W.  375.  (/)] 

(%)  1.  Bill  for  dticoverj  whether  the  plaintiffs  were  not  employed  by  one  defendant,  a 
peer,  as  solicitors  to  present  and  prosecute  a  petition  on  behalf  of  the  other  defendant,  com- 
plaining of  a  retnm  of  a  member  of  parliament  ;  and  praying,  that  he  might  be  declared 
duly  elected  :  demurrer  allowed  on  grounds  of  pnblic  policy,  and  because  the  dlaoorery 
could  have  no  effect,  and  principally,  because  such  transaction  would  amount  to  mainte- 
nance at  common  law.     3  Ves.  494. 

2,  An  equitable  interest  nnder  a  contract  of  purchase  may  be  the  subject  of  tale  ;  the 
sub-contract  converts  the  original  vendee  into  a  trustee  of  his  equitable  interest  for  his  ven- 
dee, who  acquires  the  same  rights  which  he  had  to  the  benefits  to  be  derived  nnder  the 
primary  contract,  and  such  sub- contracts  are  not  within  the  doctrine  of  champerty  and 
maintenance.     Swanst.  56. 

(0  For  maintenance  is  justifiable  from  the  privity  of  the  parties  in  estate,  or  their  connec- 
tion, as  master  and  servant.     3  Vee.  603» 
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So»  if  a  man  who  has  a  lawful  possession  obtains  conveyance,  release,  &c« 

from  him  who  has  the  right,  he  will  not  be  within  the  st*  32  H.  8.  9«,  where* 

by  it  is  proTided,  that  it  shall  be  lawful  for  any,  in  lawful  possession,  to  get 

}  by  any  means  the  pretended  right  or  title  which  any  person  hath  to  the  same 

lands,  &c.     Co.  L*  369.  b* 

If  he  be  possessed  in  prmsenli^  or  o{  a  reversion,  or  remainder  upon  the 
estate  of  A.  who  has  the  lawful  possession,  though  he  never  received  the 
rents.     Co.  L.  369.  b. 

So,  if  a  man  has  a  tortious  possession,  and  takes  a  release  or  conveyance 
from  him  who  has  the  right,  it  is  not  within  the  statute,  for  it  does  not  preiu* 
dice  any  one  *,  as,  if  a  disseisor  takes  a  release,  &c.  from  the  disseisee.  Co. 
L*  369.  a. 

So,  if  a  mortgagor  redeems  a  mortage,  and  takes  a  re-assignment  from 
the  mortgagee,  he  may  sell  though  he  had  not  possession  for  a  year.     Ibid. 

So,  if  a  man  who  has  the  right  recovers  the  estate,  he  may  presently  sell 
it»     Ibid* 

Or,  if  a  man  be  remitted  to  his  antient  right.    Ibid* 

So,  if  tenant  for  life,  or  in  tail,  die  without  issue,  and  he.in  &e  remainder 
before  entry  leases  to  another.     R.  2  Leo.  48. 

So,  a  lease  for  years,  to  the  intent  to  maintain  an  ejectment,  is  not  with- 
in the  statute ;  unless  it  be  to  a  great  man  for  countenance  to  the  suit.  Co. 
L.  369*     R.  Sav.  95. 

Though  the  lease  for  years  be  not  to  his  heir,  who  may  maintain,  but  to 
a  stranger.    R«  cont.  Sal*  96* 

(C)  REMEDY  FOR  MAINTENANCE. 

(C  1.)  By  the  common  law* 

By  the  common  law^  champerty  and  maintenance  were  inquirable  before 
the  justices  in  eyre.     ^  Inst.  •  208. 

So,  by  the  common  law,  an  action  lay  for  champerty  or  maintenance^ 
Ibid. 

And  that  in  tfie  courts  of  antient  demense,  and  other  inferior  courts,  as 
well  as  in  the  superior*     2  Inst.  208. 

(C  2.)  By  statute. 

By  the  st.  W.  1  •  25.  Champerty  shall  be  punished  a  It  volunt  le  ray^ 
viz.  at  the  suit  of  the  king  before  his  justices.     2  Inst.  208,  209. 

{]*]By  the  st.  Art.  super  Chartas,  28  Ed.  1«  11.  a  person  attainted  of 
champerty,  soitf or/ait  en  encurvn  devers  le  roy  des  biens^  et  des  terres  le  pav' 
noi<r,  a  la  value  de  tant  come  sa  part  de  son  purchase  pertiel  emprise  amountor. 
Vide  2  Inst.  563. 

By  the  St.  of  champerty,  33  Ed.  1.  st.  3.  he  shall  he  imprisoned  for  three 
years,  and  make  fine  at  the  king^s  pleasure. 

By  the  st.  1  R.  2.  4.  the  king's  counsellors  and  great  officers  shall  suffer 
the  pain  ordained  by  the  king  himself  with  advice  of  his  lords ;  the  lesser 
officers  or  servants  of  the  king,  in  the  exchequer  or  other  courts,  &c.  shall 
lose  their  offices,  be  imprisoned  and  ransomed  at  the  king's  will ;  and  all  oth- 
ers of  the  realm  shall  suffer  imprisonment  and  ransom. 

And  therefore,  the  party  may  have  an  action  founded  upon  any  of  these 
statutes.     2  Inst.  208.  212.  663.       ** 

And  by  the  st.  art.  super  chart.  1 1 .  may  have  a  writ  directed  to  the  jus- 
tices before  whom  the  plea  is  depending.     2  Inst.  5B3. 
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So,  an  action  lies  by  gui  tam^  &c.  upon  the  st.  32  H.  8.  9.  for  (he  penalty 
of  loh  against  him  who  maintains  a  suit. 

So,  by  the  st.  4  Ed.  3.  1 J .  the  justices  of  one  bench  or  the  other,  or  of 
assise,  shall  hear  and  determine,  at  the  suit  of  the  king  or  the  party,  of  main- 
tainors, champertors,  &c.  as  well  as  justices  in  eyre :  and  if  straitened  in 
time  may  adjourn  it  into  B.  R. 

So,  an  information  lies  upon  the  st.  32  H.  8.  9.  for  purchasing  a  preteno 
ed  title.     1  Leo.  166. 

But  the  information  must  say,  that  the  sale  was  of  pretenced  title.  Semb. 
Cro.  Car.  233. 

Maintenance  op  infants.     Vide  Chancery,  (3  R.  6.) 

MALICE. 

Vide  Action  upon  the  Case  for  a  Conspiracy,  (C  3.) — Action  upojJ 
THE  Case  for  Defamation,  (G  5.) — Action  upon  the  Case  for  Mis- 
feasance, (A  6,) — Justices,  (M  5.)  &c. — (S  6.) 

[MALT,  (m)] 
MAN,  ISLE  OF, 

Vide  NAviGAtioN,  (F  2.) 

HMANDAMUS. 

(A)  WHEN  IT  LIES.  p.  27. 

(B)  WHEN  IT  DOES  NOT  LIE.  p.  34. 

(C)  THE  FORM  OF  A  MANDAMUS. 

(C  L)  To  whom  directed,  p.  39. 

(G  2.)  Must  be  to  make  election,  p.  40. 


(m)  1.  The  average  numbet  orda3rB  necessat'y  for  working  (he  grain  intended  for  malt  be- 
tween the  steeping  and  drying,  is  computed  by  the  excise  at  sixteen.     1  Price,  369. 

3.  Proof  of  malt  not  having  required  so  long  a  space  of  time  in  working  and  passing 
through  the  floors,  from  the  cistern  to  the  kiln,  as  it  had  been  entered  as  having  taken  for 
that  purpose,  will,  in  some  cases,  be  considered  prima  facie  evidence  of  fraud  ;  and  duties 
are  recoverab}e  for  the  amount  of  so  much  grain  malted  as  would  be  commensurate  with 
such  excess  of  time,  as  if  so  much  of  the  duty  wore  in  arrear.     1  Price,  369. 

3.  The  restrictive  proviso  in  the  12  Ann.  c.  2.  limiting  the  right  of  the  Crown  to  proceed 
for  arrears  of  duties  on  malt,  to  a  period  of  five  years  previous  to  the  commencement  of  suit, 
is  not  now  in  effect,  not  having  been  re-enacted  by  any  of  the  subsequent  malt  acts  refer- 
ring to  that  statute.     1  Price,  438. 

4.  A  conviction  stating  in  the  evidence  that  the  wito«M,  being  an  officer  of  excise ,  wdnt 
and  surveyed  the  malt-house  of  the  defendant  on  a  certain  day,  in  his  presence,  which  if 
not  contradicted,  is  sufficient  prima  facie  evidence  that  the  defendant  was  then  a  malster, 
er  maker  of  malt,  within  42  Geo.  3 .  c.  38.    3  Smith,  377.     7  East,  389. 

5.  No  appeal  lies  to  the  sessions  from  a  conviction  by  two  justices,  for  an  offence  tmder 
42  Geo.  3.  c  38.  s.  30.     2  Smith,  643.      6  East.  514. 

6.  The  statute  42  Geo.  3.  c  38,  was  not  absolutely  repealed,  but  only  its  operation  gfa\ 
pended  by  stat.  4G  Geo.  3.     10  East,  569. 
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(C  8.)  Must  shew  the  party    ought  to  be  admitted. 

p.  40. 
(C  4.)  How  tested,  p.  41.  • 

(D)  RETURN  OF  A  MANDAMUS. 

(D  1.)  By  whom  it  shall  be  made.  p.  41. 

(D  2.)  How  made.  p.  42. 

(D  S.)  What  shall  be  a  good  one.  p.  42. 

(D  4.)  What  not  — If  it  do  not  shew  the  oorporation  had 
authority  to  amove,  &c.  p.  45. 

(D  5.)  If  it  be  not  certBin.  p.  47. 

(D  6.)  Remedy  for  a  fidse,  or  no  return,  p.  49. 

(A)  WHEN  IT  LIES. 

The  court  of  B.  R.  has  power  to  amend  all  extrajudicial  errors,  which 
tend  to  the  breach  of  the  peace,  oppression  t>f  the  subject,  or  other  mis- 
governance.     R.  11  Co.  98.  a. 

\Mandamvs  is  a  prerogative  writ,  introduced  to'  prevent  disorder  from  a 
failure  of  justice  and  defect  of  police ;  and  therefore  ought  to  be  used  ou 
all  occasions  where  the  law  has  established  no  specific  remedy,  and  where 
in  justice  and  good  government  there  ought  to  be  ono.  3  13.  ^|.  1 2Gi. 
Vide  1  Bl.  552.     Cowp.  378.J 

^It  is  granted  to  prevent  failure  of  justice,  and  for  the  execution  of  the 
common  law,  or  of  a  statute,  or  of  the  king^s  charter,  but  not  as  a  private 
remedj  to  the  party,  except  on  the  statute  of  queen  Anne.  B.  K.  H.  99.](a) 

f *JAnd  therefore,  by  writ  of  mandamus^  may  command  right  to  be  done : 
as  if  an  officer  elected  in  a  city,  borough,  or  corporation  be  amoved  without 
cause,  he  may  be  restored  by  mandamus  ;  as,  a  mayor.     Ray.  431.  (o) 

An  alderman.     2  Bui.  122.     1  Vent.  19. 


(a)  1.  Bat  it  is  discretional  in  tbe  coart  to  grant  or  refuse  it ;  and  it  \%  nerer  g^rantcd  with- 
out reasons  are  assigned.     1  T.  R.  396.     Id.  433.     2T.  R.  290.     ST.  R.  385. 

9.  There  must  in  all  cases  be  a  specific  legal  right,  as  well  as  the  want  ol'a  specific  legal 
remedy,  in  order  to  found  an  application  for  a  n^ndanfiu.     8  East,  913. 

3.  The  general  rule  is,  that  if  there  be  anpther  specific  legal  remedy,  tbe  court  will  re- 
fuse to  interfere  by  mantfamui.  An  indictment  does  not  appear  to  be  a  remedy  within  the 
import  of  this  rule,  being  a  proceeding  in  pctnam^  and  not  restoring  the  right  withheld. 
Semble,  therefore,  tb^t  a  tnandamu*  will  lie  to  commissioners  under  an  inclosure  act,  to 
compel  obedience  to  an  order  of  the  sessions,  made  on  an  appeal  against  commissieners, 
notwithstanding  indictment  lies.     2  M.  &  S.  80. 

4.  It  is  no  answer  to  an  application  for  a  mandamw^  that  the  party  has  a  remedy  in 
eqnity.    3r.R.  646. 

(o)  1.  It  seems  that  whenever  a  party  is  improperly  suspended,  or  ren^pved  from  an  office, 
Trhether  its  duties  are  public  or  private,  if  he  has  a  certain  term  therein,  and  there  are  pro- 
fits annexed  to  it,  a  mandamut  lies  to  restore  him,  provided  he  has  no  other  specific  remedy. 
Heoce,  it  lies  for  the  oifico  of  cliirk  of  tho  Bridge- house  estates  in  London.  3  T.  R.  177. 
Loft.  551. 

2.  Tliere  is  a  great  difference  beti^een  an  application  for  a  nmndamui  to  admit  at)d  one 
to  restore  to  an  office.  The  former  is  granted  to  try  the  right,  since  without  a  mandan^iu 
there  is  no-legal  remedy.  Bat  where  a  party  has  been  in  possession,  he  may  try  his  right  by 
aia  action  for  tbe  profits  ;  and  therefore  a  mandnmuM  to  restore  will  not  be  granted,  unless 
facts  are  stated,  whence  tbe  cQurt  may  infer  a  title  in  tbe  party.  3  f .  Rep.  ^7^. 
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To  churchwardens,  to  restore  a  sexton  (p).     R«  Raj.  211.     1  VeoU 
143.  153.     R.  2  Lev.  18. 
Or,  to  swear  him.     R.  Mar.  101  • 

So,  if  ao  office  be  granted  to  A.  exercend.  per  se,  tel  deputat.  ;  if  the 
deputy  be  refused,  a  mandamus  by  A.  lies  to  restore  his  deputy.  R«  1  Lev. 
306,  7. 

So,  a  mandamus  lies  to  an  inferior  jurisdiction,  or  officer,  to  require  that 
which  by  the  duty  of  his  office  be  ought  to  do  :  as  to  the  mayor,  &c.  of  a 
corporation  to  admit  him,  who  has  a  right  to  a  freedom,  of  office.  Vide 
supra. 

[To  compel  the  warden  of  a  college  to  affix  the  common  seal  of  the  coU 
lege  to  an  answer  of  the  fellows,  &c.  in  chancery,  contrary  to  his  own  sepa- 
rate answer  put  in.     Cowp.  377.J 

jTTo  the  commissioners  of  the  land-tax  ia  A.  to  compel  them  to  elect  a 
clerk  to  them  in  the  department  for  (he  rates  and  duties  on  windows,  houses^ 
and  lights.     1  T.  R.  146.1 

[To  a  mayor  to  put  the  corporate  seal  to  the  certificate  of  the  election  of 
recorder.     Rex  v.  York,  T.  32  Geo.  3.     4  T.  R.  699.] 

[To  compel  a  meeting  of  mayor,  aldermen,  &c.  requisite  to  approve  a 
candidate  for  a  franchise.     1  B.  M.  127.] 

[To  a  mayor,  &c.  disapproving,  without  cause,  a  person  who  has  a  right 
to  be  approved  and  admitted.     Ibid.J 

[To  a  mayor,  to  proceed  to  election,  where  there  is  a  clause  to  hold  over* 
Str.  555.1 

t*][To  elect  a  mayor  after  a  colourable  election  of  one.     4  B.  M.  2008.] 
It  may  be  granted  to  go  on  to  election  of  a  mayor,  though  there  is  one 
de  facto.     Str.  1003.  1157.] 

[But  the  subsisting  mayor  de  facto  must  always  be  made  a  party.  1  BU 
445.] 

[And  not  for  a  mayor  only,  but  for  other  officers  necessary  constituent 
parts  of  the  corporation,  as  bailifis,  coroners,  chamberlains,  &c.  Str# 
1180.1(9). 

[By  a  liberal  construction  of  stat.  11  G.  c.  4.  a  mandamus  may  be  grant- 
ed to  elect  a  mayor,  though  there  has  been  no  legal  mayor  for  some  years. 
B.  R.  H.  1 78.] 

[Two  mandamuses  may  be  granted  on  the  application  of  different  parties 
for  the  same  election*     Ibid.] 

[On  judgment  of  ouster  against  a  mayor,  nuin^mu^  cannot  be  granted  till 
tbe  judgment  is  actually  signed,  and  then  the  prosecutor  has  a  right  of  pri- 
ority of  motion  for  it.     3  B.  M.  1 386.]  (r)  . 


(p)  1.  Or  parish  clerk.     Say.  159. 

2.  Though  removed  by  the  parson.  1 1  Mod.  S21*  Sed  ride  March,  101.  pL  174.  Salk. 
636.     11  Mod.  261. 

3.  JUandamtu  granted  lo  the  vicar  of  Great  Gaddeaden  to  jrettore  a  pariah  clerk  appoint- 
ed and  removed  by  him.     M.  93  G.  2. 

4.  A  mandamiulics  to  swear  in  as  well  as  elect  an  officer,  though  it  Is  not  known  who  in 
particular  will  be  elected.     Ld.  R.  559. 

(m)  So,  to  elect  a  mayor,  if  it  appear  that  die  person  elected  is  not  qaalified  to  accept 
Ihe  office,  not  having  taken  the  sacrament  within  the  limited  time.     1  East,  79. 

(r)  1.  A  mandamus  lies  to  a  mayor,  &c.  to  fill  up  vacancies  in  a  corporation,  nolwith- 
ttanding  a  91*0  warranto  information,  disputing  his  title,  is  pending  against  him,  unless,  per- 
haps, where  the  party  applying  for  the  mandamus  is  the  prosecutor  therein.    6  T.  R.  301. 

2.  A  mandamus  will  bo  granted  after  an  election  which  is  colourable  and  clearly  void. 
4  Burr.  2003. 
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34  MANDAMUS. 

(To  swear  in  an  ale-lister.     Stn  608.] 

[To  swear  in    director  of  a  chartered  company,  as  the   Amicable   As- 
surance.    Str.  696.]  (s) 

[To  an  old  officer,  to  deliver  records,  which  concern  justice,  to  the  new 
one.     R.  1  Sid.  31.] 

[To  restore  to  the  office  of  yeoman  of  the  wood-wharf,  being  an  anticnt 
oflSce,  and  a  freehold.     Str.  852.] 

[To  the  clerk  of  a  company,  to  deliver  up  books,  &c.  to  the  company,  he 
being  removed.     Str.  879.     Vide  1  Bl.  50.] 

[For  the  steward  of  a  borough  to  attend  with  the  books  at  next  corporate 
assembly.     Str.  948.] 

[To  the  old  overseer  of  the  poor,  to  deliver  the  books  of  the  poor's  rates 
to  the  new  overseer*     1  Wils.  305.] 

To  the  lord  of  a  leet,  to  administer  the  usual   oath  to  a  port-reeve  of  a 
town  elected.     R.  2  Rol.  82.  85. 

Sit  lies  on  1 1  G.  c.  4.  to  the  steward  of  a  court-leet  to  hold  a  court-leet, 
there  to  swear  a  jury  to  present  all  things  propter,  that  they  may  pre- 
sent A.,  the  person  duly  elected  mayor.     Andr.  279.J 

[To  enforce  the  attendance  of  tenants  of  a  manor  at  the  court-lcet,  to 
make  a  jury.     Str.  1207.] 

[To  steward  and  homageof  a  manor,  to  hold  a  court,  and  present  pur- 
chase deeds  of  burgage  tenements  ;  which,  when  presented,  entitle  pur- 
chasers to  vote  for  members.  The  homage  are  ministerial  in  this  [*]case  ; 
if  the  conveyances  are  fraudulent  and  not  good  in  law,  it  may  be  returned* 
1  Wils.  283.] 

[To  a  lord,  to  hold  a  court-baron,  and  to  the  homage  to  present  convey- 
ances of  burgage  tenements,  whether  the  conveyances  appear  to  be  legal  or 
not.     1  Bl.  300.]  (0 

[To  a  judge  of  a  court  of  a  town  to  give  judgment  on  a  verdict,  though  he 
bad  granted  a  new  trial,  which  he  could  not  do.     Str.  1 1 3.] 

[It  lies  to  oblige  an  officer  to  do  his  duty,  though  there  is  a  penalty  for  his 
neglect.     B.  R.  H.261.] 

[In  doubtful  questions,  the  court  will  not  determine  on  motion ;  mania' 
mus  shall  go,  that  it  may  conoe  before  them  on  the  return.     Ibid.] 

To  the  spiritual  court  to  administer  the  oath  to  one  elected  churchwar- 
den. R.  Mar.  22.  166.  R.  1  Vent.  115.  267.  R.  Ray.  439.  1  Lev.  75. 
R.  Pal.  51.  R.  2  Rol.  234.  1.  15.  Mod.  Ca.  89.  2  Rol.  106,107. 
Lut.  1010.  R.  Carth.  118.  R.  Jon.  439,  Cro.  Car.  551.  B.  R.  H. 
130. 

To  swear  a  Sexton,  parish  clerk,  &c.     R.  Mar.  101.     R.  2  Rol.  234.  K 
35.  (m) 

(«)  1.  Amandamut  will  lie  to  restore  a  recorder.    4  Burr.  1999. 
^  S.  A  motioD  for  a  mandamus  to  affix   the  corporate  teal  to  the  certificate  of  the  elect 
tioD  to  the  office  of  recorder,  on  an  affidavit  that  he  had  the  majority  of  legal  votea  at  the 
election,  is, — like  ODe  to  swear  in  a  corporator,— -of  course.    4  T.  R.  699. 

(0  1.  A  mam^amiw  may  be  granted  to  admit  to  a  copyhold  estate,  the  person  who  ap- 
pears to  have  the  legal  estate,  without  regard  to  his  equity.     2  Smith,  417.     6  East,  431. 

2.  It  is  not  a  rule,  that  a  mandamu»  to  t^e  lord  of  a  manor,  on  behalf  of  a  copyhold  t&* 
nant,  will  only  be  granted  where  a  suit  is  depending.  Any  other  case  of  reasonable  ne> 
cessity  is  sufficient.     4  M.  &  S.  162.  • 

3.  A  mandamut  to  admit  to  a  copyhold  lies,  though  no  line  has  been  paid,  since  none  19 
due  until  admittance.     2T.  R.  484. 

(«)  1;  The  office  of  parish  clerk  is  a  temporal  office  ;  and  the  clerk,  though  appointed  by 
the  minister,  If  unlawfully  displaced,  may  have  a  mAndam\u  to  be  reinstated.  Cown.  37(K 
3  Burr.  1878.     Loft.  434. 
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To  make  a  probate  of  a  testament*     R.  Raj.  235.     Ace.  2  Rol.  107. 

[*]Or  to  grant  ^dministratioQ  to  bim  to  whom  it  belongs.  I  Sid.  28 1  •  372^ 
1  Lev.  187.     R.  Sti.  7,  8. 

[To  grant  administration  generally,  but  not  to  what  person.     Str.  552.] 

To  grant  administration  to  the  next  of  kin,  notwithstanding  a  suit  depend- 
iDg,  if  the  consanguinity  be  not  denied.     1  Bl.  640.] 

[But  lis  pendens,  if  the  consanguinity  do  not  appear,  it  is  a  su0icient  rea-* 
son  to  discharge  a  rule  for  a  mandamus.     1  Bl.  668.  j 

Or,  to  absolve  an  excommunicated  person.     2  Rol.  107. 

To  grant  probate  to  an  executor.     R.  1  Vent.  335.     R.  Carth.  457. 

And  it  is  not  a  good  return,  that  be  did  not  give  caution,  being  an  iosol- 
Tent.     R.  Carth.  458.     Ld.  R.  361. 

[To  a  dean  and  chapter,  to  admit  a  prebendary  to  bis  stall  and  voice. 
Sir.  159.] 

[Or,  to  elect     1  T.  R.  G52.] 

[To  a  bishop  to  admit  a  parson  to  a  prebend  in  his  church.  Str.  1082. 
Andr.  20.]  }  Vide  Brosius  t.  Router,  1  Har.  &  Johns«  551.  Runkel  v* 
TVinemiller,  4  Har.  &  M'Hen.  429.  \ 

[To  justices  to  receive  complaints  against  such  persons,  who  refuse  to 
pay  the  sums  assessed  upon  them,  and  to  proceed  thereupon  to  levy.  6  T. 
R.  198.] 

[So,  if  on  an  appeal  against  overseers'  accounts  the  sessions  disallow  some 
of  the  items,  and  do  not  order  the  overseers  to  pay  the  balance  to  the  succes* 
eors,  two  justices  out  of  session  may  enforce  payment  of  the  balance,  and  if 
they  refuse  to  interfere,  the  court  will  grant  a  mandamus  to  compel  them  to 
hear  the  complaint.     4  T.  R.  246.] 

To  a  justice  of  peace  to  admit  a  constable.  Adm.  Noy,  78.  Dub.  1  BuU 
J  74. 

[To  allow  constables  extraordinary  charges  in  providing  carriages  fqr 
king's  forces.    Str.  42.] 

2.  A  mandainut  maj  be  granted  to  the  trastees  of  a  meet'mg-house  to  admit  a  disseotiag 
teacher  duly  elected.     3  Barr.  1265.     I  Blk.  300.  352. 

3.  Mandamus  granted  to  cotnpet  the  warden  of  Wadham  College  to  affix  the  common. 
tfi9\  of  the  college  to  an  antwer  of  the  fellows,  &c.  in  chancer/,  contrary  to  his  own  sepa- 
rate answer  pat  in.    Cowp.  377. 

4.  A  mandamus  lies  to  the  keepers  of  the  common  seal  of  the  aniyersity  of  Cambridge, 
commanding  them  to  put  it  to  the  instrument  of  appointment  of  their  high  steward,  parsaant 
to  a  grant  passed  in  senate.     3  Burr.  1645.     1  Blk.  547.  ^ 

5.  A  mandamus  to  the  archbishop  and  bishop  to  license  to  a  lectaresbip,  or  shew  caaie, 
&c.  lies,  if  it  appear  that  the  candidate  has  a  nght.     13  Kast,  420.  427.  15  East,  1 17. 

6.  A  refusal  by  the  archbishop  must  appear,  before  the  court  will  entertain  a  motion  fot 
a  m»tidamus  to  the  bishop  to  license  to  a  lectureship,  which  he  has  refused  tp  ^o  on  the  al- 
leged ground  of  unfitness.     ]3£ast,4l9. 

7.  A  mandamus  lies  to  admit  or  restore  to  the  ministry  of  an  endQwed  dissentmg  meeting-* 
hoose.    3  T.  R.  575.  ^       ^.        _      ,. 

8.  A  mandamus  isgrantable  where  there  is  no  other  specific  legal  remedy.  Therefore  it 
may  be  had  by  a  candidate  for  the  office  of  clerk  to  the  commissioners  of  the  land-tax  in 
Iheir  department,  for  the  rates  and  duties  on  windows,  houses,   and  lights,   directing  th« 

.  commissioners  to  proceed  to  an  election.     1  T.  R.  146.   ^^  ^         •  c    .^u   ooo 

9.  Mandamus  to  arbitrators  under  a  canal  act  to  appomt  an  qmpire.     3  bmith,  388. 


granted, 
tfaem  to 

regis!  I 

1991.     I  Blk.  606.  ^    .  ^  ^   .         ♦«;fu.*«  J  „- 

12.  A  maiM^amiw  for  administration  to  t|be  next  of  km  may  be  granted,  notwithstanding 

a  suit  depending,  if  his  consanguinity  be  not  denied.    4  Burr.  2^95.     1  BlK.  04U. 


36  MANDAMUS. 

£For  tbem  to  compel  treasurer  of  the  county  to  reimburse  constables'  ex- 
traordinary charges  in  providing  carnages  for  the  king's  forces*     Str*  93.] 

To  appoint  overseers  of  an  extraparochial  vilU  Sir.  512.  Fort.  321.  1 
T.  R.  374.] 

[To  justices,  to  appoint  overseers  in  a  hamlet  where  there  never  were 
any,  if  there  are  poor  belonging  to  it,  chargeable  on  another  hamlet,  which 
cannot  remove  them  for  want  of  them^     1  Wils.  138.] 

To  sign  poor's  rates*     Carth.  450. 

[To  a  justice  of  the  quorum,  when  there  is  only  one  to  sign  a  poor's  rate* 
B.  R.H.I  28.J 

Though  there  be  a  former  rate  signed,  which  omits  part  of  the  parish  as 
not  chargeable;  for  it  is  not  inconsistent  to  sign  both,  whereby  the  right  of 
those  omitted  maybe  contested.     2  Mod.  Ca«  335*     Vide  Carth.  450. 

[To  justices,  to  swear  an  overseer  to  his  accounts;  if  they  have  a  legal 
objection,  they  may  return  it.  1  Wils.  125.  Vide  Justices  of  Peace,  (B 
65.)] 

To  grant  warrant  to  levy  balance  of  old  overseer's  accounts.  Str.  992.  (x) 

[*J[To  make  a  warrant  of  distress  on  a  poor's  rate,  though  it  appears  that 
the  reason  of  their  refusal  was,  that  they  insisted  on  first  summoning  and 
hearing  the  parties  ;  but  they  may  return  that,  or  what  they  please.  1  Wils, 
133.1 

*To  justices  to  swear  surveyors  of  the  highways.     4  B.  M.  2452.] 

To  make  a  rate  upon  another  parish  for  relief.     2  Mod.  Ca.  344. 

[To  make  a  rate  to  reimburse  a  surveyor  of  the  highways.     Str.  211.] 

To  take  surety  for  the  peace.     R.  F.  g.  85. 

fTo  take  security',  on  articles  of  the  peace  exhibited  in  B.  R.     Str.  835.] 
To  proceed  to  judgment  on  an  information  of  a  seizure.     Str.  530.] 
To  take  an  appeal  by  a  teacher  in  a  conventicle,  convicted  upon  the  st. 
22  Car.  2.  1.  Sand.  Obs.  upon  the  st.  57. 

To  admit  one  to  take  the  oath,  &c.  in  order  to  be  a  teacher  of  a  separate 
congregation.     Mod.  Ca.  310. 

ETo  register  and  certify  a  dissenting  meeting-house.     4  B.  M.  1991 .] 
To  the  trustees  of  an  endowed  dissenting  meeting-house,  to  admit  one 
elected  to  the  use  of  the  pulpit,  as  pastor.     3  B.  M.  1265.     1  Bl.  300.]  (y) 

[But  upon  applications  for  a  mandamus  to  be  restored,  the  party  apply- 
ing must  shew  that  he  has  complied  with  all  the  requisites  to  give  him  a 
prima  facie  title  ;  because  if  properly  admitted,  he  may  bring  an  action  for 
money  had  and  received  for  the  profits.     3  T.  R.  578.] 

To  a  visitor  to  take  an  appeal  to  him  made  by  a  fellow-  removed.  Semb. 
cent.  5  Mod.  453.     Vide  post,  (B.) 

So,  it  lies  to  the  mayor  of  London,  to  enter  up  a  judgment  upon  the 
Statute  for  rebuilding  London.     R.  Ray.  214.     1  Vent.   187. 


c 


(«)  To  two  Juaticei  to  receive  and  procefld  on  a  complaint  against  an  overseer  for  refus- 
ing to  pay  oTer  a  balance  foond  by  the  sessions  to  be  in  his  ha  nds.  4  T.  R.  246.  If  a  sta- 
tute giyes  an  appeal  to  the  sessions,  and  requires  the  sessions  to  hear  and  determine  an  ap- 
peal within  a  limitefl  time,  and  an  application  is  made  to  the  sessions  to  receive  an  appeal , 
and  respite  its  hearing  until  after  the  time  limited  by  the  act  for  hearing  and  determining  it, 
which  tkey.refuie,  the  court  will  not  grant  a  monifamui  to  the  justice  to  receive  the  appeal 
4  T.  R.  488.  o  J  fy 

(y)  1.  And  though  it  lies  to  restore  a  pastor  who  has  been  removed.    3  T.  R.  675.  supra. ' 

2.  Yet  a  mandamiu  to  restore  a  pastor  shall  not  be  granted,  unless  it  appears  that  he 
has  gpne  through  all  the  ceremonies  required  by  his  sect  to  warrant  him  in  holdine  the 
office.    R.  3  T.  R.  675.  * 

3.  And  complied  with  the  requisit«p  of  the  toleration  act.    5  T.  R.  577. 
f33l 
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To  the  president  and  council  of  Wales,  to  admit  a  deputy  of  the  secretary, 
who  had  his  office  exercend,  per  se  vel  depui,     R.  1  Vent.  1 10*  1  Lev*  306. 

To  the  mayor  of  a  borough  to  inrol  a  testament,  which  by  custom  ought  to 
be  inrolled.     3  Rol.  .106. 

Vide  Dismes,  (M  8). 

[To  one  who  has  turned  out  the  curate  of  a  chapel;  endowed  with  land, 

twho  had  been  appointed,  been  weeks  in  possession,  and  had  a  licence  to  re- 
store him ;  and  this,  though  the  right  of  appointment  is  litigated  :  this  is  the 
proper  and  most  efiectual  method  to  try  right  to  officiate  in  chapels,  whether 
it  depends  on  nomination  or  election.     2  B.  M.  1 043*3 
^  A  mandamus  must  be  made  out  according  to  the  rule  for  it,  or  it  will  be 

I  superseded.     Str.  879.1 

[On  motion  for  mandamus  to  restore  one  to  he  in  the  court  of  assistants 
f^Jof  a  company,  there  is  no  need  of  affidavit  to  shew  he  was  once  in  ;  for  if 
'  he  was  not,  they  may  return  that.     B.  R.'H.  129.] 

[If  the  court  has  proposed  to  try  an  election  by  issue,  pr  to  proceed  to 
new  election,  and  one  party  refuses  it,  the  court  will  insert  such  refusal  in 
the  rule,  that  it  may  appear  authentically  to  the  jury  on  trial*  3  B«  M* 
1 265.] 

[By  stat.  1 2  G*  3*  c*  2 1  •  any  person  entitled  to  be  admitted  a  freeman,  who 
shall  apply  to  the  mayor,  &c.  to  be  admitted,  and  give  notice,  specifying  the 
nature  of  bis  claim,  and  that  unless  admitted,  in  a  month  he  will  apply  to  B* 
Jl*  for  a  mandamus,  and  mandamus  afterwards  id  granted,  and  the  person  is 
admitted,  the  mayor,  &c*  shall  pay  costs*](2^) 

^  So  a  mandamus  will  lie  against  a  court  or  officer  to  compel  them  to 
record  a  deed  of  land.  Strong's  Case,  Kirby,  345.  Ex  parte  Goodell,  14 
Johns*  Rep.  325.     Dawson  v.  Thurston,  2  Hen.  &  Munf.  1 32* 

So  it  may  be  issued  by  the  supreme  court  to  compel  the  court  of  sessions 
to  record  the  verdict  of  a  jury  impannelled  to  ascertain  the  damages  sus- 
tained by  the  owner  of  land,  over  which  a  highway  has  been  located.  Com- 
monwealth V.  Sessions  of  Norfolk,  5  Mass.  Kep.  435.  Commonwealth  v. 
Sessions  of  Middlesex,  9  Mass.  Rep*  388. 

So  it  will  lie  to  compel  them  to  give  judgment  en  a  verdict,  which  they 
have  undertaken  to  set  aside  on  the  merits.     The  People  t>*  Justices  of 
Chenango,  1  Johns.  Cas.  179.  S.  C.     2Caine^Cas.  in  Error,  319. 
>  So  it  will  lie  to  a  court  of  common  pleas,  to  compel  them  to  seal  a  bill  of 

exceptions.     The  People  t?*  Judges  of  West-Chester,  2  Johns*  Cas.  118. 
f  The  Peoples.  Judges  of  Washington,  1  Caines'  Rep.  511.     Sikes  v.  Ran- 

'  som^  6  Johns*  Rep.  279.     So,  fo  amend  a  bill  of  exceptions  according  to 

the  tnith.     Sikes  v.  Ransom,  tit  supra. 

So  it  will  lie  to  compel  them  to  give  judgment  against  the  party  himself, 
in  order  that  he  may  bring  a  writ  of  error.  Fish  v»  Weatherwax,  2  Johns* 
Cas.  215.     Home  r.  Barney,  19  Johns.  Rep.  247. 

So  it  will  lie  against  the  supervisors  of  a  county,  to  compel  them  to  allow 
the  account  of  the  county  clerk,  for  his  advances  for  books  for  recording 


(z)  1.  A  second  mandamus  is  not  to  be  grantod  after  a  good  return  to  aformor  one,  on 
the  groand  that  the  fornier'one  -was  improperly  directed.     Ld*  R.  563. 

2.  Upon  a  contested  election  for  a  corporate  office,  if  one  of  the  candidates  gets  a  majori- 
tj  of  Totes  defaeto^  is  admitted  and  sworn  in,  the  court  will  not  grant  a  mandamus  to  ad- 
mit and  swear  in  the  other  upon  affidavits  that  he  had  the  majority  of  legal  votes.  2  T. 
R.  259. 

3.  Bat  had  the  election  of  the  former  been  colourable  only,  and  clearly  ^void,  they 
vould  grant  a  mancfamitf  for  the  admission  of  the  other.     P.  2  T.  R.  \>(50, 

[*34] 
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deeds,  &c.  Bright  r«  Supervisors  of  Chenango,  18  Johns.  Rep*  242.  Vide 
Hull  V.  Supervisors  of  Oneida,  19  Johns*  Rep.  259.  Commonwealth  v* 
Johnson,  2  Binn.  375.     Lyon  v,  Adams,  4  Sei^.  &  Rawle,  443. 

So  it  will  lie  against  a  ministerial  officer  to  do  the  act  required,  where 
there  is  no  other  and  specifick  remedy ;  but  where  the  complaint  is  against 
one  who  acts  in  a  judicial  or  deliberative  capacity,  he  may  be  ordered  to  do 
his  duty,  but  tbe  court  wilt  not  direct  in  what  manner  he  shall  do  it.  Com- 
monwealth V.  Judges  of  Common  Pleas,  3  Binn.  273.  Griffith  v»  Cochran, 
5  Binn.  87.  Vide  Commonwealth  v.  Cochran,  6  Binn,  456.  United  States 
V.  Lawrence,  3  Dall.  42. 

A  mandamus  is  the  proper  remedy  to  compel  a  secretary  of  state  to  de- 
liver a  commission  to  which  the  party  is  entitled.  Marbury  v.  Madison,  1 
Cranch,  1 37. 

So  it  may  be  granted  by  a  superior  state  court,  to  an  inferionr  court,  for 
the  removal  of  a  cause  to  the  circuit  court  of  the  United  States.  Brown  v. 
Crippin,  4  Hen.  &  Munf.  1 73. 

Miscellaneous  cases,  where  a  mandamus  will  be  issued  to  compel  an  infe- 
riour  court  to  render  judgment,  or  proceed  to  the  trial  of  a  cause.  Haight 
V.  Turner,  2  Johns.  Rep.  371.  Sanders  v.  Nelson  Circuit  Court,  Har- 
din, 17. 

So  a  mandamus  will  lie  to  a  couKof  common  pleas,  to  restore  an  attor- 
ney, who  has  been  removed  from  his  office.  The  People  v.  Justices  of  De- 
laware, 1  Johns.  Cas.  181. 

But  in  Pennsylvania,  it  has  been  determined,   that  a  mandamus  will  not 
lie  to  admit  an  attorney,  it  being  a  ministerial,  and  not  a  judicial  act.  Com- 
monwealth v.  Judges  of  Common  Pleas,  1  Serg.  &  Rawle,  107*  \ 

(B)  WHEN  IT  DOES  NOT  LIE.  (a) 

But  a  niandamus  does  not  lie  for  a  private  office ;  as,  to  restore  the  stew-. 

• ~ ■^l-T-l    —I         -■ • -BJ  HI  I  _■■--  -  

(a)  1.  To  the  lord  of  the  m&nor  to  hold  a  court,  sBinoioii  a  jury  to  present  the  conrey- 
ancGfl  aud  admit  the  parties  burgetaes ;  and  aoothec  to  the  jury  to  present  the  conveyances. 

5.  To  the  lord  of  a  manor  to  put  particular  persons,  being  burgage-holders  of  the  manor, 
on  his  list  to  enable  them  to  t^e  sworn  on  the  homage,  in  order  to  join  vvith  the  other  bur- 
gage-holders in  the  choice  of  a  bailiff. 

3,  To  the  judge  of  an  inferior  court  to  give  some  judgment.     But  not  what. 

>{  4.  So  it  shall  not  issue  to  compel  an  inferiour  court  to  record  a  verdict,  and  proceed 
in  the  cause  to  final  judgment,  in  a  case  where  the  proceedings  have  been  irregular. 
Mcacbam  r.  Austin,  5  Day,  233. 

6.  Nor  will  it  lie,  where  the  party  may  have  remedy  by  writ  of  error.  Jansen  r.  Da- 
vison, 2  Johns.  Cas.  72.     Vide  Com mon weal Ih  r.  Judges   of  Common   Pleas,  3  Binn.  273. 

6.  Nor  will  lie  to  compel  the  court  to  enter  judgment  on  a  verdict,  where  the  party,' af- 
terwards, submitted  to  a  new  trial  on  the   merits.     Weavel  r.  Lasher,   1  Johns.  Cas.  241. 

7.  Nor  will  it  lie,  where  the  party  has  an  adequate  remedy  by  action.  ShipIey^s  Case^ 
10  Johns.  Rep.  484.  Vide  Commonwealth  v.  Rosseter,  2  Binn.  36Q.  Commissioners  r. 
Lynch,  2  M*Cord,  170. 

8.  Nor  will  It  lie  to  seal  a  bill  of  exceptions,  if  it  appear  from  the  affidavits  that  the  bill 
of  exceptions  was  untrue.     The  People  o.  Judges  of  West-Chester,  2  Johns.  Cas.  118. 

9.  Where  on  the  return  to  an  alternative^mandamus,   commanding  tbe  judges  of  a  court 
of  common  pleas,  to  seal  a  bill  of  exceptions,  Ace.  it  appeared,  that  the  bill  of  exceptions 
was  not  regularly  tendered,  the  supreme  court  refused  to  grant  a  peremptory  mandamus. 
MIdberry  r.  Collins,  9  Johns.  Rep.  345.     Vide  Sikes  v.  Ransom,  6  Johns.  Rep.  279. 

10.  Nor  will  It  be  granted  to  admit  a  person  to  an  office,  which  is  already  filled  by  anoth- 
er, who  has  colour  of  right ;  the  remedy  in  such  case,  is  by  an  information  ia  nature  of  a  9110 
iearranto.    The  People  v.  The  Corporation  of  New- York,  3  Johns.  Cat.  79. 

]  I.  Wherever  a  discretionary  power  is  vested  in  an  officer,  and  ho  has  exercised  such 
power  and  a  mandamus  will  not  bo  granted.  The  People  r.  Sm>ervisor8  pi' Albany,  1? 
Johns.  Rep.  414.   Vido  Hull  r.  Supervisors  of  Oneida,  19  Johns.  Rep.  259. 
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ard  of  a  court  baron.     1  Sid*  40.  169*  cont.  if  he  has  a  patent  for  life.     Per  ' 
Hale,  3  Lev.  18.     Ace.  F.  g.  194.     Vide  ante,  (A).  (6) 

Or,  a  proctor  in  a  spiritual  court.  R.  3  Lev.  309.  3  Mod.  332.  Sho. 
217.  25 1 .  26 1  •  Skin.  290. — R.  for  they  .have  jurisdiction  over  the  officers 
of  their  courts.     Carth.  1 69,  170. 

Or,  for  the  master  of  the  water-house  of  the  lord  major :  for  it  is  more  a 
service  than  s^n  office.     1  Vent.  143. 
Or,  for  a  clerk  of  a  private  company  in  London.     Mod.  Ca.  1 8.  (c) 
Or,  a  town  clerk,  who  was  removable  ad  lUnium.     1  Sid.  1 5.     Vide  1 
Vent.  77.  82.     Vide  ante,  (A). 

So,  it  does  not  lie  fo|f  the  admittance  of  any  in  an  inn  of  court  to  the  bar. 
Sti.  457.     Ray.  69.     Mar.  177.  [Doug.  353.] 

['3^r,  to  admit  in  the  college  of  physicians.  R.  2  Sbo.  178.  Carth.  92. 
■R.  1  Lev.  1 9.     Vide  ante,  (A). 

£A  mandamus  to  help  a  general  visitor  to  visit  his  college,  or  to  compel 
an  inferior  officer  to  do  his  duty  is  felo  de  stj  and  shall  be  quashed.  B.  R. 
H.  212.] 

[There  is  no  precedent  of  a  mandamiu  to  a  visitor.     Andr.  176.] 
[And  the  court  will  certainly  not  grant  it,  when  it  is  doubtful  whether 
such  person  is  visitor  or  not.     1  Wils.  266.] 

[It  does  not  lie  to  a  bishop  to  grant  a  licence  to  a  parson  to  preach  as  lee- 
turer  of  a  parish  to  which  he  ha^  been  elected  by  a  number  of  the  inhabit- 
ants where  there  is  no  temporal  right  in  question,  and  where  another  elect- 
ed by  other  of  the  inhabitants  and  admitted  by  the  rector,  is  in  possession. 
1  Wils.  11.     Str.  1192.](d). 

[^Nor  tothe  bishop  of  a  diocese,  who  is  visitor,  to  restore  a  prebendary  de- 
prived by  him  for  incontinency,  though  he  had  not  admonished  him  thrice  as 
the  statutes  require.     1  Wils.  206.] 

[/f  parson  has  power  to  nominate  parish-clerk,  who  most  be  approved  of 
by  the  vestry ;  parson  nominates  A.,  many  of  the  vestry  sign  their  approba- 


12.  So  it  will  not  lie  to  compel  the  Judges  of  the  commoo  pleas,  to  admit  an  appeal  from 
a  justice.     Commonwealth  v.  Judges  of  the  Common  Pleas,  3  Binn.  273. 

|3.  So  a  mandamus  will  not  be  gjanted  to  compel  county  commissioners  to  draw  an  or- 
der on  the  county  treasurer,  if  it  appear  that  tliere  is  no  money  in  the  treasury.  Common- 
wealth p.  Commissioners  of  Lancaster,  6  Binn.  5.  y 

(6)  1.  A  mandamus  will  be  grauted  to  enforce  a  legal  only,  not  an  equitable  right,  as  a 
trust,  since  over  the  latter  a  court  of  law  has  no  jurisdiction.    3  T.  R.  646. 

2.  And  it  will  not  be  granted  whcro  there  is  another  specific  remedy ;  as  by  information 
in  nature  of  qvto  vfarranlo.  Not,  therefore,  where  one  of  two  candidates  folr  a  corporate 
office  having  been  elected  and  inducted,  the  other  complains  that  himself  ought  to  have 
been  elected.     2T.  R.  259. 

3.  It  is  a  general  rulo  that  a  mandamm  will  not  be  granted,  where  the  party  applying 
for  it  has  som«  other  specific  legal  remedy  ;  nor  where  the  party  may  maiotain  quart  impt^ 
dii.  Exceptions,  however,  to  this  rule  have  been  allowed,  where  though  the  party  has  bad 
another  remedy,  yet  it  has  now  become  an  absolute  proceeding ;  thus  where  it  has  been  an 
assize.     1  T.  R.  396. 

3.  Mandamus  will  not  be  granted  to  do  that  which  is  likely  to  be  done  without  it  by  con- 
sent.    LoSi.  148. 

(c)  Nor  to  a  rector  to  certify  to  the  bishop  the  election  of  a  lecturer,  there  being  no  im- 
memorial custom  for  the  lecturer  to  use  the  pulpit  without  the  rector^s  consent,  and  the 
lecturer  being  paid  out  of  the  poor^s  rates.     4  T.  R.  126. 

2.  Nor  whoro  it  appeared  that  the  lectureship  had  been  originally  endowed  by  the  rec^ 
tor  with  an  annual  stipend  payable  out  of  the  impropriate  rectory.    2  East,  462. 

((H  Nor  to  a -bishop  to  license  a  lecturer  without  the  consent  of  the  rector,  where  such 
lecturer  is  supported  by  voluntary  contributions,  unless  an  immemorial  custom  to  elect 
without  such  consent  be  shewn.     1  T.  H.  331. 

[*35] 
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tion,  none  dissent  expressly,  but  some  demand  a  poll  for  B.,  which  is  refus- 
ed, the  court  will  not  grant  mandamus  to  a  parson  to  nominate*  3  B.  M* 
1877.] 

So,  it  does  not  lie  for  a  fellow  of  a  college,  when  there  is  a  visitor.  R* 
Sho,  74.  R.  3  Mod.  265.  R.  1  Sid.  71.  R.  1  Mod.  82.  2  Lev.  15* 
R.  1  Lev.  23.  Carth.  168.  R.  Ray.  31.  Adm.  Ray.  102.  I  Mod.  84. 
2  Jon.  175.     Vide  ante,  (A),  (e) 

Or,  for  any  fellow  or  scholar  of  a  college;  for  if  it  has  no  special  visitor, 
the  founder  shall  be  visitor.     R.  Carth.  92.  (/) 

[*][In  the  case  of  a  private  eleemosynary  lay  foundation,  if  no  special  vis- 
itor be  appointed  by  the  founder,  the  right  of  visitation  in  default  of  his  heirs 
devolves  upon  the  king,  to  be  exercised  by  the  great  seal.  On  this  ground 
the  king,  is  visitor  of  St.  Catherine's  Hall,  Cambridge,  and  the  court  refus- 
ed to  interfere  by  mandamus  to  compel  the  master  and  fellows  to  declare 
one  of  the  fellowships  vacant,  and  to  proceed  to  a  new  election.  4  T.  R. 
233.] 

Or,  to  the  master  of  a  college,  to  remove  fellows  for  not  taking  the  oaths. 
Semb.  Skin.  393.  546. 

So,  it  does  not  lie  for  an  office  not  known,  unless  it  be  specially  describ- 
ed ;  as  to  be  one  of  the  eight  men  in  Ashbourn  court,  without  describing 
what  is  his  office.     R.  2  Mod.  316. 

[So.  where  there  is  a  custom  that  no  person  shall  be  elected  to,  or  serve 
an  office  for  more  than  two  years  successively,  a  mandamus  will  not  be  grant- 
ed to  admit  a  person  who  has  been  elected  to  serve  for  a  third  or  fourth  year. 
1  T.  R.  423.] 

[To  give  a  man  actual  possession  (except  it  be  to  restore)  but  only  legal, 
and  then  he  may  maintain  his  right.    Str.  536.] 

So,  a  mandamus  does  not  lie  to  prevent  a  molestation  against  law  :  as, 
not  to  molest  a  preacher.     R.  Sal.  572. 


(e)  1.  The  court  seemed  to  think  a  fnandamut  would  not  lie  to  restore  a  man  to  his  stall 
as  one  of  the  vicars  choral  in  a  cbarch  (the  church  of  Southwell  in  Nottinghamshire),  be- 
cause there  was  a  visitor. 

2.  The  court  will  not  grant  a  mandamui  for  declaring  one  of  the  fellowships  of  a  college 
vacant  and  proceeding  to  the  election  of  a  new  one,  because  every  college  must  have  a 
visitor.    4  T.  R.  233. 

3.  A  mandamut  does  not  lie  to  admit  a  Testry  clerk,  because  it  is  cot  a  fixed  permanent 
office,  but  may  bo  determined  at  any  time  by  the  inhabitants,     5  T.  R.  713. 

4.  On  a  rule  nisi  for  such  a  mandanxus^  it  appeared  that  there  had  been  a  vestry  clerk  in 
the  pariih  for  many  years,  that  he  was  chosen  by  the  majority  of  the  inhabitants,  that  the 
parishioners  had  agreed  that  the  office  should  be  held  as  an  annual  office,  and  that  the 
clerk  had  always  received  an  annual  salary  ;  but  the  court  held  that  the  parish  were  not 
bound  to  continue  the  office,  and  as  it  was  of  a  private  nature  only  and  not  permanent,  the 
mandamut  could  not  be  granted,  and  accordingly  they  discharged  the  rule.     5  T.  R.  713. 

5.  The  court  will  not  grant  a  maiufamu#  to  compel  a  man  to  obey  an  order  of  sessions) 
the  proper  remedy  is  by  indictment.     6  T.  R.  168. 

6.  Therefore  they  refused  one  to  the  treasurer  of  part  of  a  county  to  compel  him  to  pay 
the  keeper  of  the  common  gaol  a  quarter's  allowance  granted  him  by  the  quarter  sessions. 
6  T.  R.  168. 

(/)  1.  To  a  bishop  to  permit  a  person  'elected  canon  residentiary  of  a  church  to  sub- 
scribe the  liturgy,  according  to  the  acts  of  tiniformily,  to  qualify  him  for  admissioD. 

2.  To  a  bishop  to  grant  a  licence  to  preach  in  a  particular  church,  to  a  person  entitled  to 
preach  there. 

3.  But  it  will  not  lie  to  make  a  bishop  grant  a  licence  to  preach  in  a  particular  place, 
unless  the  person  who  applies  for  it. 

4.  Therefore  a  mandamuM  was  refused  to  grant  a  licence  to  a  man  to  preach  in  a  church 
in  which  he  was  appointed  lecturer,  because  his  appointment  was  in  direct  opposition  to 
the  established  usage  (what  teemed  the  material  ground),  because  he  bad  not  leave  from 
thn  rector. 

[36] 
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[Nor,  to  restore  a  person,  where  it  is  confessed  be  was  rightlj  removed, 
though  he  had  no  notice  at  the  time  to  appear  and  defend  himself.     Cowp. 

[Nor,  to  restore  to  an  office,  though  the  party  was  irregularly  suspended, 
if  It  appear  by  his  own  shewing,  that  there  was  good  ground  for  the  suspen- 
sion, if  the  proceedings  had  been  regular.     2  T.  R.  177.]  (g) 

To  make  a  rate  to  reimburse  an  overseer ;  for  the  statute  does  not  direct 
any,  but  for  relief  of  the  poor.     R.  Sal.  53.    2  Mod.  Ca.  338. 

[To  overseers,  &c.  to  make  an  equal  rate.     4  B.  M.  2290.     1  Bl.  667.] 

[To  churchwardens  to  make  a  church-rate,  it  being  a  subject  of  ecclesias- 
tical jurisdiction.     5  T.  R.  364.] 

[To  magistrates  to  order  them  to  issue  warrants  of  distress  to  levy  a  poor- 
rate  on  certain  persons  who  have  refused  to  pay,  unless  those  persons  hav« 
been  previously  summoned.     6  T.  R.  1 98. J 

[To  make  a  rate  to  reimburse  two  of  the  inhabitants  their  charges,  in  de- 
fence of  an  indictment  for  not  repairing  a  bridge.     Str.  63.]  (A) 

[Not  to  insert  particular  persons  in  a  poor's  rate,  though  affidavits  of 
their  sufficiency,  and  that  they  are  omitted  to  prevent  their  voting  for  mem- 
bers of  parliament.     Str.  1259.J  (i) 

[»J[To  churchwardens,  to  call  a  vestry  to  elect  churchwardens.  Str. 
686/j  (A) 

[To  justices  of  a  city  to  grant  a  licence  to  keep  an  alehouse.     Str.  881.] 
So,  it  does  not  lie  to  do  an  act,  which  the  party  may  do,   or  not,   at  his 

discretion  ;  as,  it  does  not  lie  to  a  visitor  to  receive  an  appeal.     Per  Holt. 

M.  1 1  W.  3.     Usher^s  Case,  5  Mod.  453. 

[Contra^  that  it  lies  to  hear  an  appeal  and  give  some  iudgment.  2  T. 
R.  338.  n.]  "^     ^ 

[Not  to  a  mayor,  to  give  the  key  of  the '  town-ball  to  the  lord  of  a  manor 
to  iioJd  the  court-leet  in  it,  as  had  been  usual.    -Wils.  76.] 

To  the  ecclesiastical  court  to  deliver  an  original  will,  proved  there,  to  a 
devisee  of  lands  by  the  same  will.     1  Sid.  443. 

To  grant  administration  to  one  as  next  of  kin,  after  an  administration 
granted  to  another.     Blackborow  v.  Davies,  E.  13  W.  3.  [Com.  96.]  (/) 

[To  the  ordinary,  to  grant  administration  durante  minori  aitate }  for  no 
law  says, to  whom  it  shall  be  granted.     Str.  892.] 

(g)  1.  The  coart  will  not  grant  a  mandamus  in  opposition  to  a  long  continued  usage, 
irhere  the  words  of  a  charter  are  in  any  degroo  doubtful,  especially  if  there  is  another 
remedy  open.     1  M.  &  S.  101. 

2«  A  mandamus  does  not  lie  to  the  archbishop  of  Canterbury  tpuching  the  admission  of 
one  as  advocate  in  the  court  of  arches.    8  East,  213. 

t)  The  court  will  grant  a  mandamtts  to  justices  to  sign  a  poor^s  rate  for  a  parish,  not^ 
standing  affid^ivits  that  the  parish  contains  several  yills,  and  that  each  rill  has  imme^ 
morially  maintained  its  own  poor,  and  had  separate  rates  for  the  purpose  ;  that  rates. had 
been  made  for  each  vill  in  the  current  year,  and  the  poor  effectually  provided  for ;  because 
that  would  be.  to  try  the  cause  upon  affidavits,  and  preclude  the  party  from  his  remedy  for  a 
faise  return  were  the  matter  they  contain  false. 

(0  A  mandamus  to  compel  a  magistrate  to  enforce  a  conviction  for  the  plaintifT  refused, 
where  be  had  returned  that  the  defendant  was  convicted  of  the  penalty  beforehand^  but 
that  the  said  conviction  was  invalid  in  law;  and  there  was  not  an  offence  for  which  the 
faid  penalty  was  payable,  or  coul(|  legally  be  levied.     2  Smith,  274. 

(A-)  ].  The  repairs  of  a  church  are  a  subject  purely  of  ecclesiastical  jurisdiction,  hence, 
a  mandamus  for  a  rate  for  the  repairs  does  not  lie.     5  T.  R.  364. 

2.  A  mandamus  to  make  a  rate  for  the  repairs  of  a  church,  e»  gr.  will  be  refused  where 
the  rate,  as  the  defendants  were  required  to  make  it,  is  bad.     12  East,  556. 

(2)  A  movufamta  for  administration  to  the  next  of  kin  will  not  be  granted,  if  a  suit  be 

4  Burr.  2295.  1  61k.  «68. 


depending  concetninf  the  validity  of  a  will. 

V»i,.  V.  '^  6 


^  MANDAMUS. 

[Or,  to  grant  administration  with  the  will  annexed  during  minority  to  a 
certain  person,  nor  to  grant  administration  generally  in  such  cases. 
And.  24.] 

bo,  if  there  be  a  suit  depending  in  the  spiritual  court,  whether  there  was 
a  will  or  not,  a  mandamus  shall  not  be  granted  to  grant  administralichi,  till 
the  suit  be  determined.     R.  5  Mod.  374,  6.     4  B.  M.  2295. 

Or,  if  such  a  mandamus  is  granted  when  there  was  a  will,  that  may  be 
returned.     5  Mod.  375. 

So,  a  mandamus  does  not  lie  for  a  man  outlawed,  till  the  outlawry  be 
reversed.     R.  Sho.  288. 

[Or,  to  swear  in  one  who  has  had  judgment  against  him,  on  a  quo  war^ 
ranto  for  usurpation.     Str.  625.] 

Or,  to  restore  A.  who  was  elected  alderman,  &c.  in  the  pjace  of  B.,  af- 
terwards restored  by  mandamus  ;  though  the  place  of  B.  be  afterwards 
vacant;  for  A.  must  be  elected  denovo»     R.  2  Bui.  122. 

So,  if  he  be  not  wrongfully  ousted  ;  as,  if  he  resign.     R.   1  Sid.  14. 

Or,  be  only  suspended.     Dub.  1  Lev.  162. 

Or,  lapse  his  time  ;  as,  if  a  mayor  be  amoved,  ailer  his  year  elapsed,  he 
shall  not  have  a  mandamus,     R.   1  Sid.  33. 

So,  if  a  peremptory  mandamus  go,  there  can  be  no  mandamus  for  ano- 
ther, upon  pretence  that  he  was  well  elected,  and  the  other  mandamus 
gained  by  artifice,  till  the  right  of  election  be  tried.     R.  2  Jon.  215. 

[Where  an  action  will  lie  for  a  complete  satisfaction  equivalent  to  a 
fpecific  rehef,  a  mandamtw  will  not  Jie.  It  will  therefore  not  be  granted 
against  the  bank  to  transfer  stock,  because  a  special  action  of  assumpsit  will 
lie.     Doiig.  526.] 

[Nor,  against  a  bishop  to  licence  a  curate  of  an  augmented  curacy,  where 
there  is  a  cross  nomination,  because  the  party  has  another  specific  legal 
remedy^by  quare  imptdiU     1  T.  R.  396.] 

[*]f  If  the  right  of  nomination  be  in  one  party,  and  that  of  presentation 
in  another,  if  either  impede  the  other  in  his  right,  a  quare  impedit  lies,  and 
therefore  amanc/amw«  will  be  refused.     3  T.  R.  646.] 

[A  mandamus  does  not  lie  ex  debiio  juslilice  for  every  rightful  officer, 
though  disseised,  for  he  may  bring  assise.     B.  R.  H.  99.] 

[One  who  has  a  legal  right  to  an  office  is  not  entitled  to  have  books  de- 
livered by  one  who  has  an  equitable  right,  and  therefore  not  to  a  mandamus 
f  jr  them.     B.  R.  H.  99.] 

[The  court  will  not  grant  cross  or  concurrent  mandamus  without  special 
'  reasons.     2  B.  M.  782.] 

[If  an  election  is  doubtful,  it  should  be  tried  by  information  quo  warranto, 
not  on  mandamus.     3  B.  M.  1452.] 

[Therefore  a  mandamus  was  refused,  to  admit  a  recorder  of  a  boroi!|h, 
because  there  was  a  recorder  de  facto ;  and  the  parties  had  another  re- 
medy by  quo  warranto  ;  though  both  claimed  under  the  same  election.  2 
T.  R.  259.] 

[And  if  a  rule  to  shew  cause  is  obtained,  and  it  appears  on  affidavits  that 
it  was  improper  fcJr  mandamus,  the  court  may  discharge  it  with  costs.  Ibid. 
1  T.  R.  396.] 

[The  court  will  not  grant  a  special  mandamus  to  summon  the  individual 
persons  who  were  summoned  for  a  jury  on  a  former  day  to  proceed  to 
election.     3  B.  N.  1452.     1  Bl.  452.] 

[The  court  will  not  grant  a  mandamus  to  compel  the  performance  of  any 
thing  in  future,  which  had  been  voluntarily  done  before :  therefore,  where 
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trustees  under  a  rond  act  had  turned  a  road  through  an  inclosure,  and 
made  the  fences  at  their  own  expence,  and  repaired  them  for  several  years  ; 
a  mandamus  was  refused  to  compel  them  to  continue  such  repairs,  because 
there  was  no  special  provision  in  the  act  to  that  effect.     2  T.  R.  23*2.] 

[By  an  act  of  parliameat  for  maintaining  the  poor  at  Southampton,  and 
for  other  purposes,  and  incorporating  the  guardians,  power  is  given  to  the 
guardians  to  raise  money  for  certain  purposes,  and  to  appoint  a  treasurer 
who  is  to  account  to  them  and  pay  over,  ^'c.  according  to  their  order  ;  and 
an  appeal  is  given  ip  the  quarter  sessions  against  any  thing  done  under  the 
act,  who  have  power  to  make  such  order  therein,  "  cither  by  directing  the 
money  to  be  returned,  or  otherwise,  as  to  them  shall  seem  meet  5''  the 
guardians  ordered  the  treasurer  to  pay  a  sum  of  money  for  a  purpose 
different  from  those  mentioned  in  the  act,  against  which  an  appeal  was  ea* 
tered  at  the  sessions,  where  that  sum  was  disallowed  in  the  account,  and 
the  treasurer  who  had  paid  it  was  ordered  to  repay  it  to  the  succeeding 
treasurer.  The  court  refused  to  grant  a  mandamus  to  compel  the  late 
treasurer  to  pay  over  the  money  according  to  the  order  of  sessions,  be- 
cause he  was  a  ministerial  officer  and  bound  to  obey  the  order  of  the  guar* 
dians.     5  T.  R.  549.] 

[The  court  will  not  grant  a  mandamus  to  restore  a  person  banished  from 
the  university  of  Cambridge,  under  the  statute  dc  eoncionibus^  though 
that  statute  inflicts  also  banishment  from  the  college,  which  part  of  the 
punishment  the  sentence  had  not  inflicted.     6  T.  R.  89.] 

[Nor,  to  admit  a  vestry  clerk.     5  T.  R.  713.] 

[a.,  a  captain  of  an  India  country  trader,  contracts  in  India  with  B.  for 
a  crew  according  to  the  custom  of  the  country ;  A.  arrives  in  England 
with  the  crew,  and  then  makes  a  voyage  with  them  to  the  West  [*]IndieB 
and  back  again.  An  action  was  brought  by  part  of  the  crew  for  wages 
due  on  the  West  India  voyage,  and  it  was  holden,  on  a  motion  for  a  manda" 
fTitis  to  examine  witnesses  in  India  under  the  statute  13  Geo.  3.  c.  63.  s.  44. 
that  the  cause  of  action  did  not  arise  there,  and  the  rule  was  discharged 
with  costs,  (m)     1  Bos.  &  Pull.  177.]  (n) 


(m)  1.  A  mandamiu  will  not  lie  to  execate  one  part  of  a  power  granted  by  act  of  par- 
liament.    2  Blk.  70». 

2.  A  mandamus  will  not  lie  to  the  treasarer  of  a  county  to  reimbarse  constables^  monies 
expended  for  convcviDg  rogues,  vagabonds,  and  disorderly  persons.     2  Burr.  1 197. 

;$.  A  mandamus  docs  not  lie  to  a  mioisterial  officer  to  compel  obedience  to  his  duty  ;  the 
femedy  is  by  indictment;  not,  therefore,  to  the  treasurer  of  a  county  to  compel  obedience 
loan  order  of  quarter  sessions.    6  T.  R.  168. 

4.  A  num</aintw  to  examine  witnesses  in  India  pursuant  to  stat.  does  not  lie  where  th« 
«uit  is  by  an  Indian  mariner  for  waces  in  respect  of  a  voyage  undertaken,  since  his  arrival 
here  from  this  country  to' the  West  Indies.     1  B.  Sc  P.  177. 

6.  A  mandamus  docs  not  lie  to  the  Bank  of  fingland  to  transfer  stock.    Dougl.  524. 

(n)  JlfpUcalion  /or.~V  ^^  ^^^*  ^^^  ^  foandamus  io  elect  a  mayor,  a  subsisting  mayor 
de  /ac/e'must  always  be  a  party.     3  Burr.  1452.     1  Blk.  445. 

2.  Affidavits  for  a  nuinddmitf  sworn  in  court,  or  before  a  judge  of  K.  B.,  need  not  be 
entitied  in  the  K.  B.     13  East,  189.  u  ^  i- 

3.  A  mandamus  to  proceed  to  an  election  upon  judgment  of  ouster,  cannot  b«  moved  for 
till  judgment  be  actually  signed  ;  and  the  prosecutor  is  entitled  to  the  priority  of  this  mo 
tion  for  a  ifwifuf amtu,  in  preference  to  every  other  person.     3.  Burr.  1386. 

4.  A  mandamus  for  a  rate  to  reimburse  those  who  have  been  compelled  io  pay  a  fine  un- 
der an  indictment  against  inhabitants  for  not  repairing  a  road,  must  be  applied  for  within  a 
reasonable  time  after  payment.     12  East,  366. 

5.  An  application  for  ^mandamus  to  compel  a  canal  company  to  assess  the  value  of  an 
amount  of  compensation  due  for  land  taken  for  tbo  purpose  of  the  canal,  must  be  mad 
withia  a  reasonable  time«     1  M.  (c  f .  32. 

[*39 


I 


4A  MANDAMUS.    • 

(C)  THE  FORM  OF  A  MANDAMUS. 
(C  1.)  To  whom  directed. 

A  mandamus  must  be  directed  to  those,  who  are  to  do  the  thing  com- 
manded ;  and  therefore,  where  a  corporation  is  to  elect,  &c.  it  may  be  di- 
rected to  them  by  their  corporate  name. 

And  if  the  corporation  be  misnamed,  there  shall  be  no  restitution  thereon. 
R.  2  Jon.  52.     Vide  Carth.  501.     Sal.  700. 

[The  court  when  they  grant  mandamus^  will  not  specify  the  person  to 
whom  it  shall  be  directed :  it  is  at  the  peril  of  the  person  who  desires  the 
writ  to  direct  it  to  a  proper  presiding  onicer.     2  B*  M.  782.] 

[It  need  not  allege  the  person  to  whom  it  is  directed  is  the  person  to 
whom  it  appertains,  &c.  and  if  it  is  not  directed  to  the  proper  person,  he  must 
return  it  so.     Str.  893.] 

[After  a  return  has  been  made,  no  objection  can  be  received  to  the  writ 
Itself.     5  T.  R.  66.] 

IThe  rule  to  shew  cause  why  a  mandamus  should  not  issue  to  chuse  a 
mayor,  should  include  the  mayor  de  facto,  and  he  should  be  served.     3 
B.  M.  1 452.] 

If  the  corporation  be,  mayor,  aldermen,  and  commonalty,  a  writ  to  the 
poayor,  burgesses  and  commonalty,  is  bad.     Sal.  433. 

So,  if  a  writ  be  ballivis,  &c.  gippi^  and  not  gipwicu     Sal.  435. 

[If  the  right  of  election  is  in  the  mayor  and  aldermen,  and  the  mandamus 
is  directed  to  the  mayor,  aldermen,  and  common  council,  the  court  will 
^rant  supersedeas  quia  improvide.     G.  Str.  bb,^ 

[If  the  power  of  amotion  is  in  the  mayor,  aldermen,  et  al.  de  communi  con* 
cilio^  and  the  writ  is  directed  to  the  mayor,  aldermen  and  common  council, 
it  is  well,  though  the  word  aL  is  omitted..    G.  Str.  640.] 

If  directed  to  those,  who  ought  to  do  it,  though  they  are  only  part  of  the 
corporation,  it  is  sufficient.     R«  Sal.  699.  701.     Carth*  501. 

And  if  it  be  directed  to  them  and  more,  it  will  be  bad.     Per  three  J 
Holt  cont.  701. 

So,  if  a  writ  be  to  A.,  which  commands  B.  to  restore,  &c.  it  shall  be 
quashed.     Sal.  436.  i 

fiut  it  is  sufficient,  if  it  be  directed  to  the  corporation,  though  part  only 
are  to  do  that  which  is  commanded  by  the  writ.     1  Rol.  409. 

If  directed  to  the  mayor  and  burgesses,  quod  eligelis  et  jurelis  secundum 
ftuctoritatem  zeslram,  when  the  burgesses  only  are  to  elect,  and  the  mayor 
only  to  swear.     R.  2  Mod.  Ca.  1 12.  128. 

[In  ^mandamus  to  a  company  to  compel  them  toinrol  indentures  of  ap- 
prenticeship, it  is  sufficient  to  state  generally,  that  those  who  have  served  a 


6.  The  motioD  for  a  tnandamus  to  examine  witnesseB  in  an  infortnalion  for  oflfanceB  in 
Tndia  under  at.  24  G.  3.  c  S6.  and  26  G.  3.  c.  57.  must  be  made  'wlihin  the  fonr  first  fall 
days  after  |>lea  pleaded.    4  T.  R.  662. 

7.  Where  an  application  is  made  to  the  court  for  a  mandamuij  to  direct  the  filling  up 
any  racancies  in  a  definite  integral  part  of  a  corporation,  the  court  will  require  strong 
groanda  to  induce  them  to  refuse  the  writ,  on  account  of  the  great  inconrenionco  which 
may  follow  from  the  not  filling  up  such  Tacancies,  and  the  risk  of  disaolring  the  corpora- 
tion.    6  T.  R.  301. 

8.  When  an  application  is  made  (or  a  mandamu*^  and  the  question  turns  upon  a  custom 
which  the  parties  litigating  desire  to  have  tried,  the  court  will  either  grant  the  writ  or  direct 
an  issue,  according  as  the  application  is  supported  :  aM  if  unsupported,  will  discharge  the 
^le.     IT.  R.  331.  rr         7  1^ 
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free  burgess,  &c.  under  indentures  of  apprenticeship,  and  whose  indentures 
have  been  inrolled,  are  entitled  to  be  admitted  to  their  freedom  ;  that  A.  B. 
had  served,  &c. ;  that  his  indentures  ought  to  have  been  inrolled  on  being 
tendered,  &c. ;  and  that  they  were  tendered  for  that  purpose ;  but  that  the 
defendant  refused  to  inrol  them,  &c«     7  T.  R.  543.]  (o) 

{  A  mandamus  to  commissioners  of  highways,  requiring  them  to  lay  out  a 
road,  it  need  not,  in  the  first  instance,  be  directed  to  them,  individually  ;  it 
is  only  in  case  of  a  peremptory  mandamus,  that  they  are  to  be  proceeded 
against  personally.    .The  Peoples.  Champion,  16  Johns.  Rep.  61.  } 

(C  2.)  Must  be  to  make  election. 

So,  it  ought  to  be  granted,  to  proceed  to  an  election  to  the  office,  and  not 
to  elect  a  particular  person.     R.  2  Bui.  122.     R.  2  Rol.  466. 1.  25. 

['Under  1 1  G.  I.  c.  4.  it  may  be,  to  proceed  to  the  election  of  any  annu- 
al officer,  as  well  as  of  the  mayor,  or  head  officer.     2  T.  R.  732.] 

If  several  are  removed,  it  must  be  for  each  by  himself;  for  several  can- 
not join.     R.  5  Mod.  1 1 .     Sal.  433.  436.     2  Mod.  Ca.  209. 

[It  must  not  be  to  admit  all  persons  having  a  right ;  if  the  writ  is  so  d  rawn 
up  it  shall  be  superseded.     Str.  578.] 

[If  there  is  a  custom  to  give  twenty-four  hours  notice  of  election,  the  court 
will  not  fix  a  day,  nor  order  ^ix  days  notice.     Str.  949.] 

(C  3.)  Must  shew  that  the  party  ought  to  be  admitted,  {p) 

So,  the  writ  ofmandamfjs  must  suggest  all  that  is  requisite  to  shew  the  par-; 
ty  ought  to  be  admitted.     Mod.  Ca.  310. 

[*3[So,  if  the  suggestion  of  the  writ  is,  that  he  has  a  right  (there  set  forth) 
to  be  admitted  on  payment  of  a  reasonable  tine,  he  need  not  shew  how  or 
by  whom  it  is  to  be  assessed.     B.  R.  H.  362.] 

A  mandamus  to  overseers  to  account,  must  shew  that  there  was  no  other, 
remedy.     5  Mod.  420,1. 

But  a  mancfamus  to  do,  &c.  is  sufficient,  though  the  words,  vel  causani 
nobis  significesj  &c»  be  omitted.     R.  5  Mod.  314.     Skin.  359.  (r) 

»       m  I  ■  ■  ■  I     I        .1  .    ■  I   .  mm 

(o)  A  direction  o( 9l  mandamtis  to  a  corporation,  bj  its  corporate  name,  notwithfltaoding; 
fhe  vacancy  of  the  mayoralty,  is  good,  since  that  is  the  legal  description  of  the  body  as  long 
as  it  continues  to  have  any  corporate  existence  at  all.  But  irbere  the  direction  is  not  to 
the  corporation  by  its  corporate  name,  it  seems  to  be  bad,  if  it  extends  beyond  the  persons 
who  are  required  by  the  charter  to  concar  in  the  particular  thing  commanded  by  the  man" 
iamw,    9  M.  &  S.  583. 

(p)  1.  Where  an  act  is  to  be  done  by  some  of  the  integral  parts  of  a  corporation,  it  may 
be  directed  either  to  the  whole  corporation,  Ld.  R.  660.  Salk.701,  or  those  integral  parts. 
Ld.  R.  559. 

2.  In  the  latter  case  it  may  be  directed  to  those  integral  parts  by  their  corporate  denom- 
ination.   Ibid. 

3.  As  to  the  mayor,  bailiffs,  and  capital  burgesses  of  a  corporation,  consisting  of  mayor, 
bailiffs,  capital  and  common  burgesses.     Ld.  R*  559. 

4.  Bat  in  a  mandamtu  directed  to  some  only  of  the  integral  parts  of  a  corporation  by  their 
corporate  names,  care  must  be  taken  that  it  is  directed  to  those  only  whose  doty  or  privi- 
lege it  is  to  interfere  in  the  act :— U  it  is  directed  to  any  more,  it  will  be  bad.  Salk. 
701. 

5.  Thus  a  mandumtu  for  the  admission  of  a  town  clerk  in  a  corporation,  consisting  of 
mayor,  aldermen,  and  citizens,  directed  to  the  mayor  and  aldermen,  was  quashed,  because 
the  right  or  power  of  admission  was  in  the  mayor  only.     Salk.  701.    Holt  dUsentienfe. 

(r)  1.  A  tnandamtu  mast  state  all  facts  necessary  to  shew  that  the  prosecutor  is  entitled 
to  the  relief  prayed.  Those  coroners  of  liberties  or  franchises  alone  are  entitled  to  fees  un- 
der flat.  12  G.  3.  c.  29.  where  the  liberty  is  contributory  to  the  county  rates  ;  in  a  manda- 
vmw,  therefore,  by  such  coroner,  to  compel  an  order  forsach  fees^  it  must  be  stated  that  the 
Bberty  so  contributes.    7  T.  R*  48. 
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(C4.)  Howteste'd- 

So,  fi  mandamus  must  be  testeM  withia  term.  1  Sid.  304.  Vido  Abate- 
ment, (II  14.) 

Must  have  Bfteen  days  between  the  teste  and  return,  if  it  goes  above  for- 
ty miles,  othenvise  only  eight  days.     Sal.  434. 

[Must  have  fourteen  days  between  the  teste  add  return  if  it  goes  above 
forty  miles,  otherwise  only  eight  days,  and  one  day  is  to  be  taken  inclusive, 
the  other  exclusive.     Str.  407.] 

But  a  mandamus  may  be  amended  before  the  return.     Mod.  Ca.  133. 

(D)  RETURN  OF  A  MANDAMUS. 
{D  1.)  By  whom  it  shall  be  made. 

The  return  of  a  mandamus  shM  be  made  by  those  to  whom  the  writ  is 
directed. 

[^Jlfthe  writ  be  directed  to  the  bailiffs,  &c.  of  a  corporation  to  swear  oth« 
ers  elected  bailiffs,  it  shall  be  returned  by  the  old  bailiifs,  though  others  have 
been  sworn  to  the  same  office  ;  for  if  the  old  swear  others  not  duly  elected, 
they  continue  bailifis.     Mod.  Ca.  133. 

But,  if  the  return  be  by  the  mayor  and  burgesses  to  whom  directed,  it 
shall  not  be  refused  upon  a  suggestion  that  the  major  part  did  not  consent. 
Sal.  431.     Carth.  500. 

Or,  that  the  mayor  made  the  return  without  assent  of  the  corporation. 
Sal.  432. 

(D  2.)  How  made. 

A  return  to  a  mandamus  may  be  received  without  oath  of  the  truth.     R. 

1  Sid.  257. 

Need  not  be  under  the  common  seal.     1  Sal.  1 92. 

Or,  signed  by  the  head  of  the  corporation.     1  Sal.  192.     Skin.  368. 

So,  the  court  will  not  direct  how  it  shall  be  made. 

Nor,  give  a  rule  for  a  view  of  the  charter  ;  though  they  shall  have  it  in  an 
action  for  a  false  return.     Sal.  430. 

By  the  st.  9  Ann.  20.  a  return  to  a  mandamus  for  admitting  or  restoring 
to  any  office  or  freedom  in  a  cocporation,  shall  be  made  to  the  first  writ. 

So,  the  court  may  require  that  the  return  be  made  upon  oath.  Per  Dod. 
Pal.  455.     Diet.  Ray.  365. 

Or,  at  a  day  certain.     F.  g.  4. 


2.  Where  a  rale  has  been  obtained  for  a  mandamut  to  issue,  and  the  mandamus  is  taken 
out  in  other  torms  than  are  warranted  by  the  rule,  and  differing  not  merely  by  adding  thingi 
incidental  to  a  mandamus^  but  materially  enlarging  the  terms,  the  court  wiU  quash  the 
mandamus^  notwithstanding  they  might,  npon  the  same  affidaTitSj  ha^e  granted  one  as 
lam,  had  it  been  applied  for.    2  Smith,  54. 

3.  In  support  of  a  motion  for  a  tnandamut  to  t)ie  sessions  to  admit.  Sec.  a  protestaut  dis* 
senteras  teacher  or  preacher,  it  must  be  shewn  that  ho  has  some  distinct  congregation  at- 
tached to  him  as  such.     14  East,  286. 

4.  A  mandamus  to  a  bishop  to  grant  a  licence  to  a  curate  upon  the  nomination  of  the  in-* 
habitants  of  a  parish  must  state  that  there  is  an  immemorial  usage  for  the  inhabitants  to  elect 
or  an  immemorial  endowment.    3  Smith,  341.    6  East,  345. 

5.  A  mandamus  to  admit  and  swear  in  an  officer  should  shew  that  the  person  or  persons 
to  whom  it  is  directed  have  the  right  of  admitting  and  swearing  in.     Str.  893. 

6.  But  DO  objectto  1  can  be  taken  to  the  omissioa  after  a  return,  iosistlng  np^n  a  want  of 
title  in  the  pereon  to  be  admitted.    8tr.  8934 

[*42] 
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(If  the  return  is  made,  and  signed  bjrthe  mayor,  and  delivered  to  prose- 
cutor's agent,  and  the  mayor  dies,  the  return  may  be  filed  afterwards.     3  B 
M.  1641.J 

(D  3.)  What  shall  be  a  good  one. 

The  return  to  a  mandamus  for  restoration  to  an  office  may  be,  that  he  wa^ 
never  elected.     Vide  post,  (D  4.)'  {s) 

f  *][That  he  was  not  elected  churchwarden.     Ld.  Raym.  l495.Vt) 

That  he  was  removable  ad  libitum,  without  other  cause,  when  this  is 
warranted  by  custom  or  charter.     R.  Ray.  1 88.     1  Sid.  461 .  1  Vent.  77. 

[And  this  without  shewing  summons,  or  that  the  office  is  filled  up!     Str. 


115.1 
[On 


a  mandamus  to  churchwardens  to  restore  L.  C.  to  the  office  of  sex- 
ton, a  return  that  L.  C.  was  not  duly  elected  according  to  ancient  custom" 
pnd  that  there  is  a  custom  for  the  churchwardens  and  inhabitants  to  remove 
at  pleasure,  and  that  L.  C.  was  removed  pursuant  to  such  custom  is  eood 
Cowp.  413.J  »      b       • 

[That  he  was  guilty  of  bribery,  and  therefore  they,  removed  him,  havinc 
power  to  remove.     Fort.  200.]  ^ 

[That  he  is  an  officer  at  pleasure,  and  on  summons  to  cliuse  another,  they 
chose  another,  and  thereby  A.  was  amoved,^ood  ;  for  a  new  election  is  an 
actual  amotion.     Str.  674.] 

So,  if  the  writ  be  to  restore  A.  Je  Wo  worfo  elect.^ihe  return  may  say  in  the 
words  of  the  writ,  guod  nonfuit  dthilo  modo  elect.     Sal.  434, 

[Not  duly  elected,  admitted,  and  swoni,  is  not  a  good  return  to  a  manda- 
mus to  restore.     Doug.  79.] 


H 


(*)   J.  An  erroneous  judgment  is  conclusive,   until  regularly  rereraed  "by  error-  and  is 
Iherefore,  sufficient  to  support  a  return  (o  a  mandamus,    7  T.  R.  467.  *  ' 

2.  The  return  to  a  mandamus  being  traversable,  is  regulated  by  the  rules  of  pleading.  2 
T.  R.  456. 

3.  Semble,  that  since  an  erroneous  judgment  cannot  be  impugned  in  a  collateral  pro- 
ceeding, such  judgment  will  support  a  return  to  a  mandamus  ;  therefore  the  return  need 
Jiot' detail  the  circumstances  necessary  to  support  tho  judgment.     1  East,  306. 

4.  Presumption  and  intendment  ought  to  be  in  favour  of  returns  to  mandamuses,    Douel 
159.  •' 

5.  Though  the  return  to  a  mandamus  is  defective  in  parts,  yet,  if  on  tho  whole  it  aDDear* 
that  the  party  was  justified  in  what  he  did,  it  is  sufficient    6  T.  R.  490.  f  t"  «  ? 

6.  **  Not  duly  elected,"  is  a  good  return  to  a  mandamus  to  admit.     Dougl.  80. 

7.  Return  to  a  mandamus  that  A.  was  not  duly  elected  sexton,  according  to  an  ancient 
custom ;  that  there  is  a  custom  for  the  inhabitants,  &c.  to  remove  at  pleasure  and  that  A. 
was  removed  pursuant  to  such  custom,  is  good.    Cowp.  413. 

8.  A  return  to  a  mandamus  to  admit  to  shew  cause  to  the  contrary,  may  shew  one  or 
more,  or  any  number  of  causes,  provided  they  be  consistent.    4  Burr.  2041.  '    ' 

9.  The  return  of  amoval  to  a  mandamus  to  restore,  must  set  forth  the  duo  execution  of 
the  power  of  amoval.  Hence,  if  the  person  be  within  summons,  t.  e.  if  he  be  resident,  since 
he  must  be  summoned  to  attend,  and  shew  cause  against  his  disfranchisement,  that  he  was 
so  summoned  must  appear  upon  the  return,  unless  It  appear  that  he  was  actually  beard.     8 

(/)  I.  7o  a  mandamus  to  restore  an  officer,  a  return  generally  that  he  resigned,  is  good  for 
it  shall  be  intended  to  mean,  that  the  resignation  was  legal  and  complete.    R.  lid.  R.  «G3. 

2.  Though  the  resignation  must  have  been  by  deed,  the  return  need  not  shew  the  deed! 
R.  Ijd.  R.  563. 

3.  A  return  may  contain  any  number  of  causes  for  not  complying  with  the  direction  of  tha 
writ.    2T.  R.  456. 

4.  But  such  causes  must  be  consistent  with  one  another,  otherwise  the  whole  return 
must  be  quashed.     2  T.  R.  459.  461. 

5.  Where  all  the  causes  are  consistent,  though  some  of  them  be  bad,  the  whole  return 
aihall  not  be  qua&bcd,  but  so  much  as  relate?  to  then)  only.     ^  T.  R.  45S. 
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[If  the  writ  be  to  admit,  it  is  a  good  return  that  he  was  not  duly  elected. 
Ibid.] 

If  a  writ  be  to  admit  two  churchwardens  debito  medo  elect, ^  it  may  say, 
non  fuerunl  debito  modo  elect* ;  for  both  must  be  so,  otherwise  tiie  writ  is  in- 
sufficient.    Sal.  433,  4. 

The  return  must  shew  the  power  (vide  2  Str.  819.)  to  amove,  that  there 
was  such  cause  for  removal,  that  he  was  summoned,  and  upon  appearance 
could  not  excuse  himself;  wherefore  he  was  amoved,  according  to  tne  power. 
Or,  that  he  was  summoned,  and  did  not  appear. 

Or,  that  he  appeared ;  for  then  a  summons  is  not  material.     Sal.  428.  (u) 
If  the  return  says,  quodprocuraverunt  eum  suminoniriy  it  is  sufficient.     R. 
1  Vent.  19. 

That  he  was  summoned,  though  it  does  not  shew  for  what  cause,  specially. 
Semb.  5  Mod.  259. 

\^'\Quodfuit  auditus  de  materiis  objectis^  though  it  does  not  say  that  he 
was  summoned ;  for  the  intent  of  the  summons  is,  that  he  may  be  heard. 
Semb.     5  Mod.  259.     Sal.  428. 

[In  a  return  to  a  mandamus  io  restore,  if  it  be  stated  that  the  party  was 
amoved  by  the  body  at  large,  it  is  unnecessary  to  aver  that  the  power  is  ves- 
ted in  them.  If  the  party  mean  to  contend  that  it  is  vested  in  a  select  part, 
he  must  allege  it  in  reply  to  the  return.     Doug.  149.] 

So,  a  return  which  says,/mf  amotus  per  majorem  et  burgcnses  is  sufficient 
though  the  power  be  given  to  the  mayor,  and  burgesses  who  had  been  may- 
ors ;  for  it  shall  be  intended,  that  all  the  burgesses  were  present  and  assent- 
ed :  and  if  there  was  not  the  assent  of  the  major  part  of  those  who  had  been 
mayors,  an  action  lies  for  a  false  return.     R.  1  Vent.  20. 

So,  if  it  says,  another  was  elected  mayor  before  the  writ  to  him,  and  arf- 
huc  estmajor^  without  saying,  rfcfciVo  modo  electtis.     Dub.  Ray.  365. 

So,  if  the  refurn  be,  quod  fait  amotus  21  Aug.,  and  in  another  part,  that  he 
continued  in  office  till  25th  December,  which  is  contradictory ;  yet  the  re- 
turn will  be  good,  for  it  is  surplusage.     1  Vent.  1 44. 
Quod  fait  debito  modo  amotus.     5  Mod.  1 1 . 

It  is  not  necessary  that  the  removal  should  be  under  the  common  seal ;  for, 
being  per  majorem  et  aldermannos,  it  shall  be  intended.  R.  1  Vent.  77.  82. 
342. 

[If  commissioners  of  sewers,  on  a  mandamus  to  make  a  rate,  return,  that 
the  commission  expired  four  days  after  the  writ  was  delivered,  and  so  they 
had  not  time,  it  is  good.     Str.  763.     Ld.  Raym.  1479.] 

[To  a  mandamus  to  licence  usher  of  a  school,  bishop  may  return,  he  is  in- 
quiring into  the  truth  of  an  accusation  on  a  caveat.     Str.  1023.] 

[To  a  mandamus  to  restore  A.  who  was  duly  elected,  sworn,  and  admit- 
ted, (mentioning  no  time)  that  A.  was  on  29th  August  duly  elected,  but  that 
neither  at  his  election,  nor  since,  nor  yet,  is  he  sworn  or  admitted,  and 
therefore,  &c.  is  a  good  return.     Andr.  105.] 

[To  a  mandamus  to  grant  probate  to  executor,  that  before  the  writ,  and 
now  is  pending  a  suit  in  the  prerogative  court  touching  the  validity  of  the 
will,  is  a  good  return.     Andr.  365i^     4  B.  M.  2295.] 


(tt)  1.  Id  the  retuni  it  fhould  appear  that  the  body  removing  had  proved  the  charge,  for 
which  the  member  was  remo%'ed.     8  T.  R.  352. 

2.  It  ia  not  aufficieot  to  state  that  he  was  present  wlicn  the  charge  was  made,  and  did  not 
deny  it.     Ibid. 

3.  Where  a  power  of  remoral  is  not  given  to  any  particular  part  of  a  bodv,  it  rests  with  the 
company  at  large.    Per  lad.  KanyoB,  C.  J.     IbM. 
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[To  a  mandamus  to  grant  administratioQ  to  the  hasband  ofdeceased,  that 
hasbaod  had  admitted  in  a  sait,  that  by  deed  before  marriage  he  had  agreed 
the  should  make  a  will,  which  she  bad  made,  and  suit  was  depending  for  the 
administration  with  the  will  annexed,  is  good ;  for  the  husband's  consent 
appears.     Str.  1111.] 

[To  mandamus  reciting,  that  there  are  substantial  inhabitants  in  A., 
therefore  to  appoint  overseers  ;  that  A.  is  extra-parochial,  and  is  not,  nor 
is,  nor  ever  was,  reputed,  a  vill  or  township,  is  good,  though  it  answers  not 
the  supposal  as  to  substantial  inhabitants.     Str.  1143.] 

[To  mandamus  to  two  justices,  to  proceed  and  give  judgment  in  a  com* 
plaint  depending  before  them,  that  they  have  heard  and  determined  the  com* 
plaint,  is  good.     Wils.  21  .^ 

[On  mandamus  to  justices  to  raster  and  certify  a  dissenting  meeting- 
house, thej  maj  return,  "  not  witiiin  the  qualifications/'  4  B.  M. 
J 991. J 

[The  return  is  good,  if  it  pursues  the  suggestion  of  the  writ,  as  if  it  is 
suggested  that  A.  was  chosen  in  Easter  week,  and  the  return  is,  that  he  wasi 
not  chosen  in  Easter  week.     Str.  1235.} 

[*][That  A.  was  not  a  burgess  ;  that  he  was  not  eligible  to  the  office  of 
common  council-man ;  and  that  he  was  not  elected,  are  not  inconsistent 
returns.     2  T.  R.  456.] 

[It  is  a  good  return  to  a  mandamus  to  the  ordinary  to  grant  a  licence  to 
teach  in  a  grammar  school,  to  state  that  he  had  suspended  granting  his 
licence  until  the  party  would  submit  himself  to  be  examined  ^'  touching  his 
sufficiency  in  learning.^'     6  T.  R.  490.]] 

iThe  court  will'  not  quash  a  return  to  a  mandamus,  (which  directed  an 
erior  court  to  give  judgment  on  an  indictment)  merely  because  it  states  an 
erroneous  judgment  given  below  \  but  a  writ  of  error  roust  be  brought,  to 
reverse  that  judgment.     7  T.  R.  467.] 

(D4.)  Whatnot  (ar).— If  it  do  not  shew  the  corporation  ha4 

authority  to  amove,  &c«         f 

But  a  return  is  not  good,  if  it  does  not  shew,  that  the  .corporation  has 
authority  to  remove,  and  how.     Vide  2  Str.  819.  (y) 


m^-^^mt^t^Lm 


(x)  1.  To  a  ntand€unu9  to  admit  an  officor,  and  swear  him  in  a  ratum  <hat  the  office  Ii  fall, 
19  bad,  for  the  admission  confers  no  title,  bat  only  gives  the  party  admitted  the  power  of 
insisting  upon  the  right  he  claims,  and  the  personi  to  whom  the  tnflndamus  is  directed  are 
not  to  deprive  him  of  that  power. 

2.  So  a  return  to  a  mandamus  to  swear  in  a  charchwarden^  that  another  Is  sworn  in,  ii 
bad. 

3.  A  return  must  hare  the  upmost  possible  certainty.    I4.  R.  559. 

4.  Thus  where  the  mayor  of  a  corporation  was  eligible  out  of  two  capital  burgesses  nomin* 
ated  by  a  part  of  the  corporation,  and  a  mandamus  issued  to  enforce  such  election,  a  re- 
tarn  elating  an  election  of  the  two  nominees  to  the  offices  of  capital  burgesses,  and  sbewiof 
that  return  to  have  been  Toid,  was  held  bad,  because  itdid  not  expressly  negative  a  siibfe* 
quent election.    R.  Ibid. 

5.  And  an  obligation  '*  and  that  they  were  not  capital  burgesses,^'  was  considered  as  a 
conclusion  only  from  the  former  statement,  and  held  not  to  make  it  good.    Ld.  R.  559. 

(jf)  !•  Arret«m  to  a  mandamus^  which  is  a  negative  pregnant,  is  bad  ;  as  where  the  writ 
having  stated  thatUie  corporation  being  duly  assembled,  proceeded  to  the  election  of  a  re- 
corder, the  retnm  is,  that  they  were  not  duly  assembled  to  proceed  to  the  election  of  a  re* 
corder ;  thereby  implying  that  they  were  assembled  for  some  other  purpof  e.    5  T.  R.  66. 
2.  On  a  mandamxts  to  restore  to  the  office  of  a  capital  burgesi  in  a  return,  that  the 
\  cause  of  amotion  was  non-attendance  at  a  meeting  to  which  the  party  was  summoned  for 

the  election  of  a  capital  burgess,  an  averment  that  the  right  of  election  is,  in  the   capital 
burgeseee,  being  the  common  councU,  does  not  assert  with  sufficient  certainty  that  he  had 
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{  It  is  not  a  sufficient  return  to  a  mandamus  to  restore  one  to  bis  standing 
as  a  member  of  a  corporation,  that  he  was  tried  and  expelled  "by  a  select 
number  of  the  society,"  without  shewing  by  what  authority  this  select  num- 
ber acted.  Green  v.  The  African  Methodist  Episcopal  Society,  1  Serg.  & 
Rawle,  254.  | 

So,  a  return  upon  a  mandamus^  directed  to  A.,  mayor,  that  before  the 
writ  awarded  he  was  removed,  and  B.  elected,  and  now  is  mayor ;  for  by  a 
collusive  resignation  of  his  oflSce,  the  return  may  be  evaded.  R.  Ray.  431. 
Dub.  Ray.  365.     R.  2  Jon.  177.  {z) 

[♦]If  it  does  not  shew,  that  the  party  was  summoned,  or  heard  to  the  mat- 
ters objected  against  him.  11  Co.  99.  a.  Sti.  151.447.  8  T.  R.  209. 
Vide  ante,  (D  3.) 

[If  it  does  not  set  forth  that  the  party  deprived  was  summoned.  Fort. 
202.     Str.  537.     2Ld.  Raym.  1334.] 

[N.  B.  They  did  not  set  out  that  tney  had  proceeded  according  to  the 
civil  law,  which  they  might  have  done,  by  which  they  can  proceed  in 
the  absence  of  the  party  accused.] 

[It  is  not  sufficient  to  say,  the  common  council  was  in  due  manner  met  and 
assembled  ;  it  must  expressly  allege  that  they  were  all  summoned.  2  B* 
M.  723.1 

Andylicet  scspius  requisitusj  is  not  sufficient.  5  Mod.  258.  R.  4  Mod.  37. 

If  it  does  not  answer  to  the  supposai  of  the  writ ;  and  therefore,  if  the  writ 
supposes,  that  they  ought  to  elect  persons  not  in  office  three  years  before,  it 
is  not  sufficient  to  say,  that  by  the  charter  they  ought  to  elect  out  of  alder- 
men, and  they  have  elected  out  of  the  aldermen.     Sal.  431. 

If  the  writ  supposes  them  capital  burgesses,  and  the  return  says,  that  they 
did  not  take  the  sacrament  before  election  ;  for  they  might  have  been  elect- 
ed at  another  time.     Sal.  432. 

If  a  return  to  a  mandamus^  forswearing  churchwardens  elected  by  the  pa- 
rishioners, according  to  the  custom,  says  quod  lis  pendet  in  the  ecclesiastical 
court  concerning  the  custom  indecisa  ;  for  the  ecclesiastical  court  cannot 
try  the  custom.     R.  Ray.*440.     F.  g.  195. 

[If  to  SLmandanms  to  swear  in  a  churchwarden,  it  is  returned  that  the  bish- 
op of  A.  did  inhibit  the  archdeacon,  whose  official  defendant  is  to  proceed, 
it  is  bad,  if  it  do  not  aver  that  the  parish  is  in  the  diocese  of  A.,  for  the  court 
cannot  take  notice  of  it.     2  Ld.  Raym.  1379.     Str.  609.] 


a  right  to  coxicar  in  the  election,  becatue  it  does  not  necessarily  appear  that  all  the  capital 
bargessei  are  of  the  common  council.    Dougl.  177. 

3.  A  return  to  a  numdannu  to  restore  an  alderman  disallowed,  because  it  did  not 
set  forth  a  total  desertion  from  the  place  of  which  the  party  was  alderman.  4  Burr. 
9087. 

4.  A  return  to  a  fiuinifamiM  to  certify  the  election  of  a  recorder,  stated  to  have  been 
made  on  a  giyen  day,  that  the  corporation  were  not  duly  assembled  od  that  day  to  proceed 
to  the  election  of  a  recorder,  imports  that  they  were  not  convened  at  all  that  day,  and  ii 
therefore  inconsistent  with  a  return  which  states  an  election  upon  that  day  of  some  other 
corporete  officer,  though  the  days  are  laid  uuder  yidelicets,  unless  it  be  shewn  that  the 
meeting  was  sufficiently  constituted  for  the  election  of  the  latter,  though  not  of  the  former. 
5  T.  R.  66. 

(e)  1.  To  a  numdamut  for  the  election  of  a  corporate  officer,  the  return  must  either  ex- 
pressly deny  the  rtg;fat  of  election  mentioned  in  the  writ.     Ld.  K.  480. 

5.  Or  shew  an  election  under  it.     R.  Ld.  R.  480. 

3.  A  return  merely  stating  a  different  right,  and  shewing  an  election  under  it,  is  bad.  Ld» 
R.  480. 

4.  An  inhibition  from  a  court  not  to  do  any  thing  to  the  prejudice  of  a  deputy  at  will,  is  n<» 
answer  to  a  mandamwt  to  admit  another  deputy,  if  the  inhibition  is  in  a  cause  instituted  U^ 
deprive  the  deputy  at  the  snit  of  any  other  person  than  the  principal.    Str.  893. 
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Or,  if  the  return  be,  quod  non  fuit  eUctus^  generally.     S  Mod.  Ca.  380. 
325.  Semb.  cont.  F.  g.  195.     Vide  ante,  (D  3.) 

'  [If  to  a  mandamus  to  svrear  ia  a  churchwarden,  the  archdeacon  return, 
non  fuit  electus^  it  is  bad.  2  Ld.  Rajm.  1379.  Sed  per  Ld»  Rajm.  This 
is  certainly  wrong,  and  so  ruled  to  be  a  good  return  in  Rex  v.  Harwood.  2 
Ld.  Rajro.  1405.] 

So  it  cannot  be  returned,  that  the  borough  is  within  a  county  palatine. 
Sid.  92. 

That  an  apprentice  married  contrary  to  his  indenture ;  for  that  is  only  a 
breach  of  c6venant.     R.  Ray.  92.     1  Lev.  91.     Vide  ante,  (A.) 

\1lO  a  mandamus  to  admit  the  master  of  Catherine  Hall  to  a  prebend,  un- 
der letters  patent,  returned,  that  by  their  statutes  no  person  who  is  preben* 
dary  of  another  church  can  be  admitted,  that  the  said  master  is  prebend  of 
Saint  Paui,  and  therefore  they  cannot  admit,  Dotallowed.'because  said  letters 
patent  bad  been  confirmed  by  act  of  parliament,  and  peremptory  mandamus 
granted.     Str.  1 59.     Fort.  222.] 

[That  the  party  had  misbehaved  as  chamberlain,  and  therefore  they  had 
removed  hini  from  being  a  capital  bui^ess,  is  bad.     Ld.  Raym.  1564.] 

f*J[On  a  mandamusy  on  the  complaint  of  the  register  for  life  of  a  bishop's 
court  to  admit  a  deputy,  if  the  commissary  return,  that  a  former  deputy 
had  been  removed,  and  had  appealed,  and  that  delegates  had  issued  inhibi- 
tion to  do  nothing  to  the  prejudice  of  appellant  pending  the  appeal,  which 
was  not  yet  determined,  and  therefore  he  could  not  admit,  &c.  it  is  bad ;  for 
he  is  but  ministerial,  and  must  execute  his  part.     Str.  893.] 

[That  cross  suits  are  depending  before  him,  and  that  he  cannot  admit 
till  he  shall  have  judicially  determined  who  was  elected,  is  bad  on  cross 
mandamm^s  \  to  admit  A.  and  to  admit  B.  he  must  obey  both  mandamus^ s^ 
and  admit  both  A.  and  B.     3  B.  M.  1420.1 

[If  the  return  admits  the  party's  qualincation,  that  there  are  five  court 
days  at  which  persons  should  be  admitted,  that  he  had  notice  and  did  not  ap- 
pear, and  therefore  cannot  be  admitted,  it  is  bad,  unless  it  sets  forth,  that 
he  is  tied  up  to  tbe^e  five  days.     Andr.  1.] 

[To  mandamus  to  grant  administration  to  husband  of  deceased,  that  her 
mother  bad  given  her  effects  to  her  separate  use,  that  she  had  made  her  will 
which  was  ligitating,  is  bad  ;  for  here  no  assent  of  husband^s  appears  as  to 
these  efiects,  and  she  may  have  others.     Str.  1118.] 

[To  mandamus  to  admit  a  man  who  is  a  quaker,  member  of  the  Turkey 
company,  it  is  not  good  to  say  he  would  not  take  the  oath  prescribed  by  26 
G.  2.  c.  1 8.  his  affirmation  is  sufficient.     2  B.  M.  999.] 

[That  an  alderman  had  totally  left  the  borough  (when  he  had  only  left  it 
four  months,  and  no  notice  given  him.)     4  B.  M.  2087.] 

'  (D  5.)  If  it  be  not  certain. 

So,  the  return  to  a  mandamus  shall  be  disallowed,  if  it  be  not  certain  an* 
positive  ;  for  no  aftswer  can  be  given  to  it.  1 1  Co.  99.  b.  (a)  {  Vide  Bro- 
aius  r.  Reuter,  1  Har.  &  Johns.  561.  I  .   .    t    i     r    n    x  • 

And  therefore  if  it  says,  non  fuit  debiio  modo  ehctus,  it  is  bad  ;  for  that  is 


I 


day 


»)  Where  by  the  charter  the  transaction  of  certain  business  is  limited  to  one  particular 
aay,  a  return  to  a  mandamus^  assigning  as  a  reason  for  not  completing  it,  that  the  day  was 
consomed  in  the  necessary  business  of  the  corporation,  is  bad  ;  smce  it  ought  to  be  shown 
what  the  business  was,  and  how  necessary,  that  the  court  may  adjudge  on  the  sufficiency  ol 
the  excuse.     1  M .  ^  S.  697. 
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a  negative  pregnant.     Dub.  Ray.  365.  R.  1  Sid.  209,  210.  Scmb.  cont  Sho. 
853.     R.  cont.  Carth.  170.     b  T.  R.  66.  (6) 

So,  if  it  says,  nonfuit  amotus  per  nos.     Semb.  but  held  cont.     1  Sid. 
«J0. 

J^on  constat  quodfmt  ehctui.     R.  1  Vent.  267.    Ray.  153. 
f*]7Vm/>orc  brevis  nonfuit  constitutus*     R.  1  Vent.  11*1.     1  Lev.  306. 
Q^uod  servivit  ut  journeyman  potiu$  quam  $ervu8.     R.  Ray.  92. 
Quod  ante  advent,   brevis  fuit  electus  pro  anno,  et  adjinem  anni  amotus^ 
without  saying  at  what  time.     5  Mod.  10. 

That  B.  had  so  many  votes,  and  the  plaintiff  only  so  many.  R.  Mod. 
Ca.  309. 

So,  that  A.  and  B.  were  not  elected,  without  saying  nee  aliquis  eortwi.  R» 
Mod.  Ca.  89. 

Or,  they  ought  to  make  a  special  return,  that  a  custom  was  claimed  to 
elect  two,  or  that  they  had  equal  votes,  or  are  jointly  elected,  &c.  Per 
Holt,  Mod.  Ca.  89. 

So,  if  it  says,  quod  procuraverunt  A.  eiim  summonere  ;  for  that  is  not  di- 
rect that  he  was  summoned.     1  Vent.  1 9. 

That  he  was  heard ^Je  aliis  crimmibus  ei  objecius,  without  saying,  what, 
|»efore  whom,  or  in  what  place.     Semb.  5  Mod.  258. 

That  he  was  auditus  in  comniuni  concilio,  without  saying,  by  whom,  &c. 
»  Mod.  258. 

That  he  did  not  account  for  money  to  the  corporation,  without  saying 
that  he  was  requested  and  refused.     5  Mod.  259. 

That^e  did  not  take  the  oath  required  by  the  st.  13  Car.  2.  before  the 
inayor,  without  saying,  or  before  justices  of  the  peace,  who  by  the  same 
statute  have  also  authority  to  administer  it.     R.  5  Mod.  318. 

Or,  that  he  did  not  take  it  before  them ;  when  before  justices  of  peace  or 
two  of  them,  is  sufficient.     R.  Sal.  429. 

So,  if  they  return  a  custom  to  remove  ad  libitum^  only  by  way  of  recital, 
without  saying  positively  that  there  is   such  a  custom.     K.  Sal.  430. 

If  they  return,  no  sacrament  taken  before  election, /7er  quod  electio  vacua 
etnon  sunt  capitales  burgenses  ;  for  that  is  only  an  inference  fron^the  prem- 
ises.    R.  Sal.  432. 

So,  if  the  return  consist  of  several  inconsistent  matters  j  as,  misbehaviour, 
bribery,  and  not  elected.     Sal.  436.     5  T.  R.  66. 

Yet,  if  it  appears  by  the  return,  that  he  ought  not  to  be  restored,  &c.  it 
is  sufficient,  though  the  return  be  insufficient ;  as  if  it  appeara,  that  he  resign- 
ed, though  the  return  be  not  certain,  he  shafl  not  have  a  peremptory  man- 
^mus.     R.  1  Sid.  14.     R.  Sal.  433. 

Yet,  where  a  man  was  removable  ad  libitum^  where  the  return  Was  of  a 
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(hi)  1.  A  clerical  mistake  in  a  return  to  Kmandamiut  maj  be  amended  after  the  return 
lias  been  filed.    Doagl.  135. 

2.  But  the  return  cannot  be  amended  after  it  has  been  traversed.    4  T.  R.  689. 

3.  The  return  to  a  vMndamut  may  be  quashed  as  to  part,  and  allowed  as  to  part,  pro* 
vidod  the  two  are  independent  of  and  not  inconsistent  with  each  other,  since  if  they  are, 
ihewhoje  must  be  quashed,  lor  then  the  court  cannot  know  which  to  believe.  2  T. 
H.  456. 

4.  if  seyeral  returns  to  a  mandarnut  are  inconsisteot,  the  whole  will  be  quashed.  5  T.' 
|l.  66. 

5.  The  prosecutor  may  reply  to  a  return  to  a  mandamvu,    Doogl.  159. 

6.  <^  Not  duly  elected,  a!dj^}tted  aadswom,^^  is  npt  a^^ood  return  to  ^mandamus io  re«' 
store.    Oougl.  79. 


Jteitam  of  a  mandamus.  5S 

semoTal  for  a  caase  that  was  insufficient,  he  had  a  peremptory  mandamus^ 
R.  SaK  429.  435.  (c)    \  Vide  Brosius  v.  Reuter,  1  Han  &  Johns.  551.  } 

So,  a  mere  misprison  in  a  return  may  be  amended.     Sho.  273. 

[After  verdict  on  a  traverse  to  a  return  to  a  mandamus  made  hy  a  corpo- 
ration, the  court  will  not  allow  the  defendants  to  amend  the  return,  by  set*- 
ting  forth  a  different  constitution.     7  T.  R.  699.] 

Vide  Amendment,  (G  1.) 

\  In  a  return  to  a  mandamus,  the  same  certainty  is  required  as  in  other 
pleadings.     Brosius  r.  Renter,  u6t  supra*  \ 

[*3(D  6.)  Remedy  for  a  false,  or  no  return. 

If  an  officer  make  a  false  return  to  a  mandamus,  an  action  upon  the  case 
lies  for  the  party  grieved ;  and  if  he  obtains  a  verdict,  he  shall  have  restitu* 
tion.  1 1  Co.  99.  b.  (e)  {  Vide  Brosius  v.  Reuter,  1  Har.  &  Johns. 
551.  } 

[In  an  action  for  a  false  return,  what  is  only  a  circumstance  need  not  be 
proved  ;  as,  that  plaintiff  after  he  was  elected  presented  himself  to  be 
sworn.     Str.  728.] 

[On  action  for  false  return,  of  non  futt  eUctus,  to  a  mandamus^  to  deliver 
the  insignia,  &c.  to  a  town  clerk,  plaintiff  need  not  prove  taking  the 
sacrament  within  the  year  before  election,  if  the  trial  is  above  six  months 
after  the  election  without  prosecution.     2  B.  M.  1013.] 

And  a  peremptory  mandamus  for  his  restitution  is  of  right,  when  the 
return  is  falsified.     Sal.  430. 

So,  by  the  st.  9  Ann.  20.  on  return  to  a  maridamus,  the  person  prosecut* 
ing  it  may  plead,  and  traverse  all  or  any  material  facts  contained  in  the 
return ;  to  which  the  persons  making  the  return  may  reply,  take  issue,  or 
demur ;  and  such  further  proceedings  shall  be  as  if  an  action  on  the  case 
had  been  brought  for  a  false  return. 

And  the  issue  joined  shall  be  tried,  where  the  issue  in  an  action  on  th^ 
case  might  be  tried. 

And  if  a  verdict  be  for  the  prosecutor,  or  a  judgment  on  demurrer,  by 
nil  dicitj  or  for  want  of  replication,  or  other  pleading,  he  shall  recover 
damages  and  costs,  as  he  might  in  an  action  on  the  case,  to  be  levied  by 
capias  ad  satisfaciendum,  fieri  facias^  or  elegit. 

And  a  peremptory  mandamus  shall  go,  as  if  the  return  had  been  judged 
insufficient. 

So,  the  person  making  the  return,  if  judgment  be  for  him,  shall  recover 


(e)  A  peremptory  nwndamut  shall  not  be  granted  on  account  of  a  jadgment  for  the  plain*' 
iUr  in  an  action  for  a  false  retam;  unless  such  action  wat  brought  in  the  court  which  grant-* 
cd  the  tnaiuiainur«     Ld.  R.  1^* 

(e)  I .  kvk  action  for  a  false  return  will  lie  against  the  persons  who  made  such  return, 
though  on  account  of  the  improper  direction  of  the  writ,  they  need  not  have  made  any  re- 
ioni.     lid.  A.  564. 

S.  As  if  a  mtrndamut  be  directed  to  a  corporation  by  a  wrong  name,  and  the  member* 
of  the  corporation  make  a  return,  an  action  will  lie  against  them  if  it  be  false*  U.  R. 
564. 

3.  In  an  action  for  a  false  return,  it  cannot  be  objected  that  the  mandamus  would  not  lie. 
Ld.  R.  125. 

4.  And  whatever  is  stated  before  the  shewing  the  grant  of  the  mandamtu^  is  but  induce-^^ 
ment.  Ld.  R.  126.— In  this  action  the  plaintia  shall  recover  the  costs  occasioned  by  suing 
the  mandamfoa,    \A^  R.  1S7. 

5.  Case  Itesifthe  return  to  a  mantfamw,  though  true- in  words,  is  false  in  substance. 
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costs  to  be  levied  as  aforesaid ;  or,  if  judgment  be  against  him,  he  shall  not* 
be  liable  to  be  sued  in  another  action  for  such  return. 

Before  that  statute,  if  a  rerdict  was  for  the  plaintiff  in  an  action  for  a 
felse  return,  a  feremptory  mandamus  went.     Skin.  670. 

But  an  action  upon  the  case  does  not  lie  for  a  false  return,  till  judgment 
be  given  upon  the  return.     Semb.  2  Lev.  238. 

So,  there  shall  not  be  a  peremptory  mandamus  in  B.  R.  upon  a  verdict 
for  the  plaintiff  in  action  for  a  false  return  in  C.  B.     R.  Sal.  428. 

[No  peremptory  mandamus  shall  go  pending  error  on  action  for  false 
return.     Str.  983.] 

[A  peremptory  mandamus  is  not  a  judicial  writ,  founded  upon  a  record, 
[*Jbut  a  mandatory  writ,  which  the  court  grants  when  they  are  satisfied  of 
the  parties^  right.] 

EA  peremptory  mandamus  maj  go  before  any  formal  judgment.] 
If  judgment  for  defendant,  on  an  action  for  a  false  return,  be  reversed  in 
the  exchequer-chamber  and  parliament,  peremptory  mandamus  shall  go. 
Str.  697.] 

So,  if  upon  a  motion  Or  disfranchisement  a  man  be  amoved  with  force, 
imprisoned,  &c.  he  shall  have  trespass,  in  which  the  cause  of  amotion  may 
be  pleaded,  and  determined  by  the  court.     1 1  Co.  99.  b. 

So,  an  information  lies  for  a  false  return,  where  the  public  government  is 
concerned.     1  Sal.  374. 

If  the  return  be  under  the  common  seal,  the  information  may  be  against 
the  particular  persons  who  procured  it.     Ibid.  * 

[Where  the  mandamus  is  not  for  a  private  right,  so  that  there  cannot  be 
an  action  for  a  false  return  ;  nor  on  st.  9  Ann.  c.  20.  so  that  the  return  may 
be  traversed,  nor  the  return  wrong,  so  that  there  may  be  peremptory 
mandamus,  the  court  will  grant  information,  as  for  a  false  return,  to  try  the 
fact,  as,  whether  two  townships  shall  join  in  maintenance  of  their  poor  ? 
B.  R.  H.  184.] 

So,  if  no  return  be  made  to  a  mandamus^  there  shall  be  an  alias  and 
pluriesj  and  thereon  an  attachment,  without  hearing  counsel  to  excuse  the 
contempt.     Sal.  434.     Pal.  455. 

And  the  court,  if  necessary,  may  give  a  little  time,  viz.  two  or  three  days 
fcr  the  return  of  each  writ.     Per  Holt,  Mod.  Ca.  25. 

Or,  may  make  the  first  writ,  or  the  alias  peremptory.  Mod.  Ca.  25.  D. 
Skin.  669. 

Or,  make  a  peremptory  rule  for  a  return  of  the  first  writ,  upon  which 
there  shall  be  an  attachment.     Sal.  429.     Semb.   Latch.  230.     Pal.   455. 

[The  court  will  make  a  rule  to  return  a  mandamusj  to  admit  a  man  into 
a  trading  company.     Str.  783.] 

[If  a  mandamus  directed  to  two  is  not  returned,  the  court  will  grant  an 
attachment  against  both,  though  one  was  willing  to  obey.     Str,  808.] 

[If  a  mandamus  is  not  returned,  because  the  mayor  and  others  to  whom 
it  is  directed  are  of  different  opinions,  the  court  instead  of  attachment 
will^  by  consent,  direct  the  right  to  be  tried  in  a  feigned  issue.  2  B.  M, 
798.] 

[If  the  mayor  makes  a  return  in  the  name  of  the  town-clerk  and  free 
bui^esses  without  their  consent,  it  is  a  contempt,  and  attachment  shall  go. 
B.  R.  H.  188.] 

So,  by  the  st.  9  Ann.  20.  in  cases  of  officers  in  corporations,  &c.  the  re- 
turn shall  be  made  to  the  first  writ  of  mandamus^ 

[*50] 


JReturn  of  a  tnandamus^  i$ 

{A  mandamus  in  town  (as  to  the  judge  of  the  prerogative  court)  should 
be  returned  instaniet  at  the  return.     Str.  857.] 

[The  court  expects  a  return,  and  will  not  determine  on  affidavits,  where 
the  party  has  not  opportunity  to  right  himself  by  an  action*     Str.  1 139.  J 

[If  the  party  prosecuting  a  mandamiL8  traverses  the  return,  and  there  is 
a  general  verdict  for  him  in  part,  and  a  special  verdict,  and  the  court  of 
.opinion  with  him,  but  no  damage  found,  the  court  cannot  grant  a  writ  of 
enquiry ;  there  cannot  be  judgment  for  costs,  nor  can  there  be  a  peremp- 
toiy  mandamus.  If  judgment  is  entered,  that  the  return  is  not  sufiScrent  to 
bar  A*  from  being  restored,  and  that  it  be  therefore  quashed;  it  shall  be 
[•]reversed,  and  venire  facias  de  novo  awarded.  6tr.  \QSi*  B.  R.  H. 
295.  377.] 

^In  such  case,  the  person  making  the  return  w^>^*^  ^^  liable  to  an  action 
for  damages.     Ibid.J 

[On  consent,  the  court  will  give  defendants  leave  to  withdraw  their  return^ 
and  order  a  peremptory  mandamus.     3  B.  M.  1379.] 

;mandavi  ballivo. 

Vide  RfiTORN,  (D  3.) 

MANOR. 

Vide  CoFtHOLD,  (Q  1,  &c.) — Dismivb,  (C  4.) 

MANSLAUGHTER 

Vide  Justices,  (M  1 5,  &c.) 

MARINE  LAW. 

Vide  Adhiraltt,  (E  10,  &c.) 

MARINER. 

Vida  AdmiraltTj  (E  1 5.) — Navigation,  (1 5.) — Uses,  (N  3,), 

MARKET, 

(A)  MARKET,  p.  62. 

(B)  FAIR.  p.  52. 

(C)  WHO  SHALL  HAVE  A  MARKET,  &c 

(C  L)  What  grant  shall  be  good.  p.  52. 
(C  2.)  What  not.  p.  52. 
(C  3.)  How  avoided,  p.  52. 

(D)  HOW  A  FAIR,  OR  MARKET,  SHALL  BE  HELD.  p.  33. 


dQ  MARKET. 

(E)  SALE  IN  MARKET  OVERT,  p.  54. 

(F)  WHAT  DUTIES  ARE  PAYABLE. 

(F  1.)  ToU.  p.  56. 

(F  3.)  Toll  booth,  p.  57. 

(F  3.)  Stallage,  picage,  &c.  p.  68. 

E*](G  1.)  CQURT  OF  PYEPOWDERS.  p.  58. 

(G  2.)  How  the  proceeding  shall  be.  p.  59. 
(H)  CLERK  OF  THE  MARKET,  p.  59. 
(I)  FORFEITURE  OF  A  FAIR,  OR  MARKET,  p.  60. 

(A)  MARKET. 

A  market  is  the  privilege  within  a  town  to  hold  a  market.  BI.  Nom.  Verb* 
Market. 

And  the  usual  place  where  a  market  is  held,  is  the  market,  not  every  place 
within  the  same  town.^   Godb.  131. 

(B)  FAIR. 

Every  fair  is  a  market,  not  c  contra.     2  Inst.  400.  221 . 
And  therefore,  where  any  statute  speaks  of  a  fair,  a  market  shall  be  also 
comprehended.     Ibid. 

If  the  king  grant  a  fair  generally,  thegrantee  may  keep  it  where  he  pleases. 
3  Mod.  108. 

So,  if  he  grant  a  fair  to  be  held  in  such  a  town,  place,  &c.  he  may  keep  it 
in  what  part  of  the  town  he  pleases.     Ibid. 

(C)  WHO  SHALL  HAVE  A  MARKET,  &c. 
(C  1.)  What  grant  shall  be  good. 

None  can  have  a  fair  or  market,  but  by  grant  or  prescription.     2  Inst; 

So,  a  fair  or  market  by  prescription  shall  not  be  extinct  by  the  soil  coming 
to  the  crown,  as  other  franchises  are.     Mo.  474. 

Otherwise,  if  the  fair  or  market  commenced  by  grant.     Ibid. 

(C  2.)  What  not. 

But  a  grant  of  a  fair,  or  market,  has  usually  a  clause,  quod  non  sit  ad  noc- 
wnentwn^  &c.  And  therefore,  if  it  be  tq  the  prejudice  of  the  king  or  others 
m  any  respect,  the  patent  shall  be  avoided.  2  Inst.  406.  2  Rol.  476.  Vide 
post,  (C  3.) 

(C  3.)  .How  avoided. 

If  a  patent  for  a  fair  or  matket,  be  to  the  nusance,  it  may  be  repealed  bv 
ictr«/acfa,t.     2  Inst.  406.     2  Vent.  344.     Semb.  2  Rol.  476.  •       " 

[•52] 


How  a  fairy  or  market^  shall  be  held.  57 

Thougfi  an  ad  quod  damnum  went  before  the  patent.     R.  2  Vent.  344. 

Or,  the  person  who  has  the  annoyance,  may  have  a  quod  permittat  to 
throw  down  such  fair  or  market.     F.  Im*  B.  134.  A. 

Or,  shall  have  an  assise  of  nusance.    F.  N.  B.  184.  A.     2  Inst.  406. 

Or,  an  action  upon  the  case.     2  Sand.  172,     1  Lev.  296. 

And  by  the  st.  W.  2.  13  Ed.  1 .  24.  an  assise  of  nusance  lies  against  an 
alienee.     2  Inst.  405. 

[*]lf  a  fair  or  market  be  erected  too  near  my  antient  fair  or  market  upon 
the  same  day,  it  is  a  nusance,  and  shall  be  revoked.     2  Rol.  140.  1.  10. 

Though  the  words  {nisi  tit  ad  nocuimentvm)  are  omitted  in  the  patent.  2 
Rol.  140.1.  17. 

So,  if  it  be  the  day  before  R.  after  verdict  where  it  did  not  appear  that  the 
second  market  was  by  lawful  authority.  2  Sand.  1 74.  Fl.  L  4.  c.  28.  i. 
14.     J  Lev.  296. 

But  if  it  be  the  second  or  third  day  after,  it  is  no  nusance.  Fl.  1.  4«  c. 
28.  8.  1 4. 

If  new  houses  are  built  in  one  part  of  D.  where  I  have  a  market  in  anoth- 
er part  of  D.  and  merchandizes  are  there  sold,  it  is  a  nusance.  2  Rol. 
123.  C. 

A  market,  or  fair  erected,  infra  sex  leucas  et  dimidiam  et  tertiam  parUm 
dimidia,  is  too  near,  if  it  be  also  injurious;  quiarationabiUs  ditta  constant  s^ 
20  milliaribus.     Fl.  1.  4.  c.  28.  s.  13. 

But  ultra  taiem  terminum  non  est  vicinum*     Fl.  I.  4.  c.  28.  s.  13. 

Et  potetit  esse  vicinum  ejt  infra  prtzdict.  termtnos,  et  non  injuriosum.  FL  1. 
4.C.28.  s.  14. 

If  a  fair  or  market  be  to  the  annoyance  of  the  king,  or  his  people,  in  any 
respect,  it  is  a  nusance,  though  the  patent  says  si  non  sit  ad  nocumentum  /«• 
riorum  vicinarum*     2  Inst.  406. 

But  whether  it  be  to  the  nusance  or  not,  is  matter  of  evidence.  2  Sand. 
174. 

(D)  HOW  A  FAIR,  OR  MAKKET,  SHALL  BE  HELD. 

• 

By  the  st.  North.  2  Ed.  3. 15.  the  lord  of  a  fair,  at  the  commencement  of ' 
the  fair,*  shall  publish  for  what  time  it  shall  coutrnue,  and  shall  not  hold  it  be- 
yond his  due  time,  otherwise  it  shall  be  seised  into  the  king^s  hands. 

By  the  st.  5  Ed.  3.  5.  if  a  merchant  scU  after  the  time  published,  he 
shall  forfeit  doable  the  goods  sold. 

By  the  St.  27.  H.  6.  5.  a  fair  or  market  shall  not  be  held  upon  principal 
feasts,  Sundays,  or  Good  Friday  (four  Sundays  in  harvest  excepted),  upon 
forfeiture  of  all  goods  sold  to  the  lord  of  the  franchise.     And  he  that  has  no 
(  day  for  it,  but  only  such  festival  days,  shall  hold  his  fair  or  market  within  three 

I  days  before  or  after  proclamation  being  first  made ;  and  he  that  has  other 

days  sufficient,  shall  hold  it  the  full  number  of  days  allotted  for  his  market, 
or  fair,  such  festival  days,  &c.  excepted. 

The  antient  law  was ;  die  dominico  si  quia  mercaturam  egeritj  ipsa  msrce 
et  20prceterea  solidis  mulctatur.     2  Inst.  220. 

By  the  st^  Win.  13  Ed.  1.  6.  fairs  or  markets  shall  not  be  kept  in  church-, 
yards. 
But  a  prescription  to  hold  a  fair  29th  September  is  good,  though  it  may  be 
Vol.  V.  8  C*^^] 
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a  Sunday ;  fot  a  fair  upon  that  day  is  not  void,  though  tlie  goods  then  sold 
ghall  be  forfeited  by  thest.  27  H.  6.  5.     Cro.  Eliz.  485.  (/) 

[*](E)  SALE  IN  MARKET  OVERT. 

A  sale  or  contract,  in  a  fair  or  market  overt,  changes  the  property,  against 
the  party  and  strangers.     2  Inst.  220.  713. 

Against  an  infant,  feme  covertj  non  compos^  a  man  in  prison,  or  out  of  the 
^alm.     2  Inst.  713. 

Though  the  feme  covert^  &c.  be  an  executor  or  administrator.     Ibid. 

Though  no  toll  paid.     2  Inst.  714. 

So,  a  sale  in  an  open  shop  in  London  of  proper  goods  ;  for  every  day, 
except  Sunday,  there  is  a  market  there.     5  Co.  83.  b. 

So,  in  Bristol,  or  elsewhere,  by  custom.     Dub.  Mo.  625. 

But  a  sale  out  of  a  fair,  or  market,  does  not  change  the  property  against 
the  rightful  owner,  who  is  no  party.     2  Inst.  220. 

So,  the  king  cannot  grant,  that  a  shop  shall  be  a  market  overt.     R.  Mo. 

626. 

So,  a  sale  in  a  covert  place  within  a  fair,  or  market,  does  not  change  the 
property ;  as,  in  a  back  room  or  warehouse.  R.  5  Co.  83  b.  R.  Mo. 
360.     R.  1  And.  344.     Popb.  84. 

Or,  behind  a  hanging  or  cup-board,  where  a  man  passing  before  the  shop 
cannot  see.     R.  5  Co.  83  b.     Mo.  360.     R.  2  Rol.  122.  1.  50. 

Or,  when  the  windows  of  the  shop  are  shut.  1  And.  344.  2^ol.  122. 
1.47. 

So,  if  the  sale  be  of  goods  improper  and  foreign  to  the  owner  or  trade  of 
the  shop :  as,  plate  in  a  scrivener^s  shop,  &c.     For  a  shop  in  London  is  not 
a  market,  except  for  goods  proper  to  its  trade.  R.  5  Co.  83.  b.  2  Rol.  122. 
1.  40.     R.  Poph.  84.     Mo.  360.     R.  2  Cro.  69.     R.  1  And.  344. 

A  jewel  in  a  shop,  which  does  no  belong  to  a  goldsmith.     R.  2  Rol.  122. 

1.  40. 

So,  if  the  sale  be  covinous.     2  Inst.  713.     Jon.  164. 

As,  where  the  buyer  knows  that  the  seller  has  no  right.     2  Inst.  713. 

Or,  the  seller  be  of  such  age,  that  the  buyer  knows  him  to  be  an  infant. 
Ibid. 

Or,  if  the  buyer  knows  the  seller  to  be  a  feme  covert,  where  she  does  not 
use  a  trade  for  such  things,  and  does  it  without  the  consent  of  her  husband. 
Ibid. 

So,  if  the  sale  be  in  the  night  after  sun-setting,  and  before  sun-rising.  2 
lost.  714. 

Or,  the  treaty  for  the  sale  was  begun  out  of  the  market.  2  Inst.  713. 
JoD.  164. 

So,  if  there  be  no  sale :  as,  where  no  consideration  is  paid ;  for  that  is  a 
gift.     2  Inst.  713. 


(/)  1.  Though  the  bolder  of  a  market,  granted  to  be  holdon  within  a  particular  district, 
bolH  it  tor  more  than  twenty  yean  upon  land  without  the  limits  prescribed,  the  public  can- 
W\  prpTent  his  removing  it  withiQ  the  limits,  if  the  terms  of  the  grant  confintog  it  therein 
can  be  shewn.    3  Rast,  538 • 

2.  The  owner  of  a  market  granted  to  be  holden  within  a  particular  district,  may,  after 
appointing  it  in  one  place  therein,  remove  it  to  another,  notwithstanding  he  may  have  in- 
duced individuals  to  build  on  the  land  adjoining  the  former  place,  upon  the  assurance 
that  he  meant  to  fix  it  irremoTably  there  ;  whose  remedy,  if  any,  is  by  action.  3  East. 
538* 
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Or,  the  goods  are  the  goods  of  the  bayer  himself.     Ibid. 

So,  a  sale  in  a  fair,  or  market,  does  not  bind  the  king.     Ibid. 

If  a  man  pursue  his  appeal  freshly  against  a  felon  of  his  goods,  till  he  be 
convicted,  he  shall  have  restitution  of  his  goods,  though  they  have  been 
sold  in  market  overt.     2  Inst.  71 4. 

[*]So,  by  the  st.  21  H.  8.  11.  if  a  felon  be  convicted  by  the  evidence  of 
the  owner  of  the  stolen  goods,  or  by  his  procuirement,  upon  indictment. 
Ibid,  (g) 

So,  by  the  st.  2  &  3  Ph.  &  M.  7.  no  sale  of  an  horse  stolen  binds  the 
property,  unless  it  stand,  or  be  ridden  an  hour  together  between  10  o'clock 
and  sun-set  in  an  open  part  of  the  market,  and  all  parties  to  the  bargain 
come  with  the  horse  to  the  book-keeper,  and  enter  the  colour  and  one  mark 
at  least  of  the  horse  sold,  and  pay  the  toU^  if  any  due,  else  a  penny.  Vide 
post,  (F  J.) 

And  by  the  st.  31  El.  12.  no  sale  of  an  horse  shall  bind,  unless  the  toU- 
taker,  &c.  know  the  vendor  and  enter  his  christian,  surname,  and  dwelling, 
or  else  one  who  knows  him,  and  is  known  to  the  toll-taker,  vouch  his  kn  owU 
edge  of  name,  surname,  addition,  and  place  of  dwelling,  which  shall  be  en- 
tered, &c.     Vide  post,  (F  1 .) 

And  this  statute  extends  to  an  horse  taken  by  wrong,  though  not  stolen. 
R.  Jon.  163.     2  Inst.  717. 

And  is  only  additional  to  the  common  law,  and  the  st.  2  &  3  Ph.  &  M.  7. 
all  which  must  be  pursued.     2  Inst.  719. 

If  the  seller  of  a  stolen  horse  in  market  overt  be  entered  in  the  toll-book 
by  a  false  name,  that  does  not  alter  the  property.  Per  two  J.  Owen.  27. 
1  Leo.  158.     R.  cont.  Cro.  El.  86. 

If  a  man  plead  a  sale  in  his  shop,  he  must  say,  thatt  it  was  in  a  shop  where 
he  used  his  trade.     R.  Mo.  624. 
That  it  was  in  pleno  mercatu.     Mo.  624. 

And  a  custom,  that  a  sale  binds,  modo  unus  contrahentium  sit  liber  homo^ 
is  void  ;  for  it  tends  to  a  monopoly.     Mo.  625. 

[There  can  be  no  market  overt  for  pawning.  Hartop  v.  Hoare,  P.  16 
G.  2.     Str.  1187.     1  Wils.  8.     3  Alk.  44.] 

[By  1  &  2  P.  &  M.  c.  7.  no  person  living  in  the  country,  out  of  any  city, 
borough,  town  corporate,  or  market  town,  shall  sell  by  retail  within  any 
city,  <fec.  any  woollen  cloth,  &c.  except  in  open  fairs.] 

[But  the  inhabitants  of  a  market  town,  &c.  are  not  prohibited  by  this  act 
from  selling  woollen  cloth,  &c.  in  other  market  town^,  &c.  by  retail,  and  not 
in  open  fair.     Doug.  256.] 

(g)  1.  By  21  H.  8.  c.  11.  if  any  feloa  rob  or  take  away  any  money,  goods,  or  chatteli 
from  aoy  subject  within  the  realcn,  aod  be  indicted,  arraigned,  and  found  guilty  thereof, 
or  otherwise  attainted  by  reason  of  evidence  given  by  the  party  robbed,  or  the  owner  of 
tncb  money, ^c.  or  by  any  other  by  their  procurement,  the  party  robbed,  or  owner,  shaU  be 
restored  to  his  money,  &c.  and  the  justices  before  whom  such  telon  shall  be  found  guilty  or 
atfaioted  by  reason  of  such  evidence,  may  award  writs  of  restitution  for  such  money,  in  liktt 
manner  as  if  (he  felon  had  been  attainted  at  the  suit  of  the  party  in  appeal. 

2.  The  property  the  party  takes  upon. the  attainder  is,  in  case  the  goods  have  been  sold 
ID  market  overt,  quan  a  new  property  ;  it  has  no  relation  back  to  the  time  of  the  robbery, 
JO  as  to  give  him  a  constructive  right  from  that  time.     2  T.  R.  7S0. 

3-  Thos  where  the  party  robbed  gave  the  man  into  whose  hands  the  goods  came  on  a  sale 
in  market  overt,  notice  that  he  had  been  robbed,  and  was  prosecuting  the  felon  to  attain- 
der, which  he  afterwards  effected,  notwithstanding  which  the  man  before  the  attainder 
sold  the  goods,  tho  court  held  no  action  could  be  maintained  against  him  after  the  attain- 
der, because  at  the  time  of  the  latter  sale  the  party  robbed  bad  no  property  in  the  goods. 
Ibid. 
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[•](F)  WHAT  DUTIES  ARE  PAYABLE. 

(F  1.)  ToU. 

The  duties  usually  paid  at  a  fair  or  market  are  toll,  stallage,  picage,  Sic. 
Vide  Toll. 

Toll  is  a  reasonable  sum  due  to  the  lord  of  the  fair  or  market,  for  thingi 
sold  there,  which  are  tollable.     2  Inst.  320. 

And  it  was  usually  allowed  for  witnessing  of  the  sale.     Ibid. 
And,  by  common  right,  shall  be  only  upon  a  sale  of  live  cattle,  not  of 
victuals,  wares,  &c.     R.  Mo.  474. 

But,  by  custom,  it  may  be  due  for  all  goods  brought  to  the  market.  1 
Leo.  318. 

So,  by  special  custom,  toll  may  be  due  for  goods  not  sold.     Semb.  Lut. 
1336. 

But  that  seems  to  be  for  stallage.     3  Inst.  231.     Mo.  835.     3  Rol.  133. 
1.  37.     Vide  post,  (F  2.) 

If  an  antient  fair  or  market  returns  to  the  crown*,  and  the  king  regrants 
it,  the  toll  passes.    Pal.  78. 

The  judges  are  to  determine,  whether  the  toll  be  reasonable.  3  Inst.  222. 
The  Mirror  says,  that  a  halfpenny  shall  be  taken  of  goods  of  IO5.  et  sip 
pro  rata,  so  that  no  toll  exceed  a  penny.     Ibid. 

And  therefore  above  a  penny  is  an  unreasonable  toll.     Mo.  474. 
Above  a  penny  or  two-pence.     Per  Poplu  Cro.  El.  558. 
If  the  toll  granted  be  unreasonable,  the  grant  will  be  void.     3  Inst.  330. 
Cro.  El.  558. 

So,  by  the  st.  W.  1.3  Ed.  1.  31.  if  the  lord  take  an  outrageous  toll,  the 
king  shall  take  the  franchise  ;  and  if  it  be  by  a  bailiff,  without  the  command 
of  the  lord,  he  shall  render  to  the  plaintiff  as  much  more  as  he  has  taken, 
and  shall  be  imprisoned  for  forty  days.     Vide  post,  (I.) 

An  outrageous  toll  is  any  toll,  when  there  is  none  dqe,  or  the  party  is 
discharged  of  toll.     3  Inst.  220. 

Or,  if  more  be  exacted  than  is  due.     Ibid. 

And  therefore,  an  action  upon  the  case  lies  against  him,  that  takes  an 
outrageous  toll,  xiz.  of  him,  who  ought  to  be  quit.     Yel.  1 3. 

So,  toll  is  not  incident  to  a  fair  or  market :  and  therefore,  a  grantee  shall 
not  have  toll  without  a  special  grant.  3  Inst.  330.  716.  in  marg.  R.  Cro. 
EI.  558.  592.     Mo.  474.     R.  Pal.  77.  86. 

[And  therefore,  if  it  is  a  new  fair,  custom  cannot  support  it.     Str.  11 71.] 
And  therefore,  if  the  king  grant  a  market,  &c.  de  novo,  cum  omnibus  liber- 
tatibus pertinen.^  he  shall  not  have  toll.  '  R.  Pal*  78. 

So,  after  a  fair,  or  market  granted,  the  king  cannot  grant  a  toll  without  a 
quid  pro  quo,    3  Inst.  330.     Vide  Prerogative,  (D  18.) 

And  therefore,  it  is  not  sufficient  to  allege  the  grant  of  a  market,  with  all 
tolls  belonging,  but  there  must  be  alleged  an  express  grant,  or  a  prescription 
for  toll.     Lut.  1 380. 

So,  the  king  cannot  grant  a  toll  for  goods  not  brought  to  the  market.  Lut< 
1503. 

[•]So,  regularly,  toll  shall  not  be  paid,  before  the  sale ;  for  it  is  due  from 
the  buyer,  not  from  the  seller.     3  Inst.  321.     R.  Lut.  1336. 
So,  the  king  shall  not  pay  toll.     3  Inst.  32 1  • 
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-  Nor,  tenant  in  aniient  demeaae,  for  goods  for  bis  tenements  or  famil j. 
2  Inst.  221.     1  Roh  321.     B.  1  Leo.  233.     Vide  Antieat  Demesne,  (F  4). 

Nor,  ,if  a  nian  has  a  grant  to  be  discharged  of  toll,  for  goods  for  bis 
own  use,  bought  since  his  grant.     2  Inst.  221. 

And  be  shall  be  exempted  in  a  fair  or  market  of  the  king.     Ibid. 

Though  the  grant  be  for  him  only,  it  will  be  good  against  the  king's  suc« 
cessors.     R.  Yel.  15. 

A  grantee  to  be  quit  of  toll,  may  plead  bis  exemption.     Lut.  1 332. 

So,  an  inhabitant  of  a  borough  exempted  bj  charter. 

So,  an  inhabitant  of  the  duchy  of  Lancaster.     Lut.  1379. 

And  a  prescription  for  an  inhabitant  is  good,  being  for  a  discharge.  R. 
Lut.  1 380.     Adm.  2  Cro.  1 52. 

But  if  a  market,  where  toll  was  due  by  prescription,  comes  to  the  king, 
and  he  grants  the  market  cum  pertineniiisy  the  grantee  shall  have  the  toll. 
Pal.  78.  '  s 

f  The  owner  of  a  market  cannot  distrain  for  toll  the  goods  brought  there 
to  be  sold,  as  damage-feasant,  but  he  has  an  action  for  the  toll.  Ld«  Raym« 
1589.     Wines,623.]  '^' 

[Nor,  for  the  toll  of  goods  fraudulently  sold  out  of  the  market  to  avoid 
the  toll.     Cowp.  661.]  (h) 

[A  claim  o(  toll  to  be  taken  in  specie  for  goods  sold  in  a  market  is  support* 
ed  by  *eTidence  of  a  right  to  toll  for  goods  brought  into  the  market  and 
sold  there,  without  shewing  any  right  to  toll  for  goods  sold  in  the  market 
without  being  brought  there.  4  T.  R.  104.] 

[If  the  grantee  of  a  market,  under  letters  patent' from  the  crown,  suffer 
another  to  erect  a  market  in  his  neighbourhood,  and  use  it  for  the  space  of 
twenty-three  years  without  interruption,  he  is  by  such  use  barred  of  his 
action  on  the  case  for  disturbance  of  nis  market.     1  Bos.  &  Pull.  400.] 

£Qu.  Whether  if  no  specific  toll  be  granted  in  the  letters  patent,  the  gran- 
tee be  entitled  to  any  toll,  and  whether  in  such  casd  he  can  support  any 
action  for  an  injury  to  his  market  ?    Ibid.] 

(F  2.)  ToH  booth. 

By  the  st.  2  &  3  Ph.  &  Mi>  7.  the  owner  of  every  fair  or  market  shall  ap- 
point one  in  a  special  open  place  to  take  the  toll,  and  keep  the  same  place 
from  ten  in  the  morning  till  sun-set,  on  pain  of  405.,  who  shall  take  the  toll 
at  the  same  and  no  other  time  or  place,  and  then  have  before  him  and  en- 
ter the  names  and  dwellings  of  all  parties  to  bai^in  for  any  horse,  and  the 
colour  with  one  special  mark  of  such  horse,  on  pain  of  40^.,  and  shall  deliv- 
er the  book  by  the  next  day  to  the  owner  of  the  fair,  or  market,  who  shall 
make  a  note  of  the  number  of  the  horses  sold,  and  subscribe  his  name  to  it, 
on  pain  of  40«.  on  the  defaulter. 

L^l^y  ^^  s^«  ^1  £!•  1^*  no  book-keeper  shall  take  toll,  or  make  an  entry, 
&c.  unless  he  truly  know  the  seller  of  the  horse,  or  his  voucher,  their  names 
and  dwellings,  and  then  shall  truly  enter  the  same  and  the  price  of  the  horse, 
&c.  on  pain  of  5/.  for  every  default. 

(F  3.)  Stallage,  picage,  &c. 

Stallage  is  a  duty  for  the  liberty  of  having  stalls  in  a  fair  or  market ;  or 
for  removing  them  from  one  place  to  another.     Pal.  77. 

'    (JC)  Ab  action  liei  by  the  owner  of  a  market  entitled  to  toll}  for  selling  therein  by  sam* 
pie,  without  paying  toll  on  the  entire  bulk,    2  Taunt  120. 
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[Erecting a  stall  in  a  market  is  not  of  common  right,  stall-keeper  must 
compound  as  be  can.     Str.  1 238.     1  Wils.  107.] 

[And  it  is  a  trespass  to  set  tables  in  a  market  place,  for  the  sale  of  goods 
thereon,  without  leave  of  the  ownerof  the  soil.     2  Bl.  R.  116.] 

Picage  is  a  duty  for  picking  holes  in  the  lord^s  ground  for  the  posts  of  the 
stalls.     Per  Trebjr,  Quo  W.  29.     Pal.  77. 

And  it  belongs  to  tlie  soil ;  and  therefore,  though  a  fair  granted  in  Bor- 
ough-English land  go  the  eldest  son,  picage  shall  be  to  the  youngest  son  of 
the  grantee.     Mo.  474. 

By  custom,  a  man  shall  have  toll  for  goods  in  a  market,  sold  or  not  sold ; 
but  this  seems  to  be  for  stallage.     Vide  ante,  (F  1.) 

So,  he  may  take  for  stallage  the  eighth  part  of  a  bushel  of  com  in  every 
four  bushels  in  specie.     2  Rol.  123.  1.  30.  37.     Mo.  855. 

The  owner  of  an  house  next  to  a  fair,  or  market,  cannot  open  his  shop 
for  selling  in  a  market,  without  payment  of  stallage ;  for  if.  he  takes  tbe 
benefit  of  the  market,  he  ought  to  pay  the  duties  there.  Cont.  per  Dod. 
But  it  was  R.  per.  Cur.     2  Rol.  123. 1.  30. 

If  a  man  prescribe  for  toll,  viz.  pro  qualibtt  5/a//a  so  much,  it  is  well  ; 
for  toll  is  a  general  word.     R.  Lut.  151 9, 

So,  if  there  be  a  prescription  for  toll,  viz.  inter  alia  pro  qualibtt  stalla^  it 
is  well.     Lut.  1519. 

Or,  for  the  stall  and  soW  prope  et  circa  stallam^  for  it  shall  be  ascertained 
by  the  usage.     R«  Lut.  1519.  {%) 

(G  1.)  COURT  OF  PYEPOWDERS. 

To  every  fair  or  market,  curia  pedis  puherisatij  viz.  a  court  of  pyepow- 
ders,  is  incident.     4  Inst.  272.     Cro.  EL  773. 

*    Or,  by  custom,  may  be  held  where  there  is  no  fair  or  market.     4  Inst. 
272. 

This  is  a  court  of  record,  in  which  the  steward  is  the  judge.  4  Inst.  272. 
Skin.  33. 

And  it  cannot  be  held  before  the  mayor,  or  other  person,  except  the  stew- 
ard, without  special  custom.  R.  Skin.  33.,  bat  by  special  custom  it  may. 
2  Bql.  23. 

The  jurisdiction  shall  be,  of  contracts  in  the  same  fair  or  market,  for 
goods  there  bought,  or  sold.     4  Inst.  272. 

Or,  for  battery  or  disturbance  there.     D.  Cro.  El.  774. 

Or,  for  words  to  the  slander  of  wares  in  the  market.  4  Inst.  272.  10 
Co.  73.  ^ 

[•]And  therefore,  if  the  proceeding  be  on  a  contract  in  the  fair,  &c.  but 
not  for  a  thing  to  be  sold  there,  it  will  be  void,  R.  Skin.  33.  R.  2 
Bui.  21. 

Or,  for  slander  of  another,  which  does  not  concern  the  fair,  or  the  goods 
there.     4  Inst.  272.     R.   10  Co.  73.  a.  Cro.  El.  774. 

Or,  out  of  the  precinct  of  the  fair  or  market.     4  lost.  272, 

Or,  at  a  day  before  or  after ;  though  at  another  fair  or  market.  4  Inst. 
272.     10  Co.  73.     Cro.  El.  773. 

So,  by  the  st.  17  Ed.  4.  2.  conf.  by  the  st.   1  R.  3.  6.  the  steward,  &c. 


(0  The  right  to  erect  stalls,  or  place  tables  in  a  market,   is  not  an  incidental  pHfilew  of 
those  freqaentine  it.     2  BIk.  1116.  re 
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shall  not  hold  plea  upon  pain  of  6/.,  unless  the  plaintiff  or  his  attorney 
swear,  that  the  contract,  &c.  in  the  declaration,  was  within  the  time  and 
precinct  of  the  fair  or  market. 

And  if  it  be  sworn,  the  defendant  maj  plead  in  abatement,  or  tender 
issue,  that  it  was  not ;  and  if  no  oath,  or  it  be  found  for  the  defendant, 
the  plaint  shall  be  dismissed,  and  the  party  sent  to  his  remedy  by  common 
law. 

But  such  oath  need  not  appear  upon  the  record.     4  Inst.  273. 

So,  if  it  does  not  appear  in  pleading,  that  the  suit  there  was  for  a  matter 
within  the  jurisdiction,  it  will  be  void.     R.  Skin.  33. 

So,  an  information  there,  for  a  duty  within  the  market,  though  it  is  not 
void,  is  erroneous.     R.  Cro.  El.  530. 

(G  Q.)  How  the  proceeding  shall  be. 

The  proceeding  in  a  court  of  pyepowders  shall  be  by  plaint. 

And  the  cause  of  action,  plaint,  ^c.  ought  to  arisfe,  and  shall  be  entirely 
determined  at  the  same  fair.     4  Inst.  272. 

And  therefore,  the  process  shall  be  returnable  de  hora  in  horam.  Ibid. 

But  time  shall  be  allowed  to  the  plaintiff  upon  a  writ  of  enquiry.  R. 
Cro.  El.  774. 

(H)  CLERK  OF  THE  MARKET. 

Antientty,  there  was  a  continual  market  at  the  house  of  the  king's  court, 
and  a  clerk  of  the  market  to  inquire,  whether  the  weights  and  measures 
were  according  to  the  standard.     4  Inst.  273. 

And  he  had  a  court  for  that  purpose.     4  Inst.  273. 

And  might  make  process  to  the  sheriffs  and  bailiffi,  to  return  panels  be- 
fore him.     Ibid.  • 

And  all  estreats  were  to  be  returned  into  the  exchequer.     Ibid. 

By  the  st.  16  R.  2.  3.  he  shall  have  all  his  weights  and  measures,  ac- 
cording to  standard  of  the  exchequer,  ready  with  him,  when  he  makes 
assay. 

But  be  could  hold  no  plea,  except  what  was  held  in  the  time  of  Edw.  1 . 
4  Inst.  273. 

Nor,  limit  the  price  of  victuals.     4  Inst.  275. 

Nor,  break  pots,  under  the  measure*     Semb.  Sav.  57. 

Nor,  distrain  ex  officio  for  a  fine,  in  not  conforming  to  the  standard. 
Semb.  1  Sal.  273. 

By  the  stat.  27  H.  8.  23.  and  32  H.  8.  20.  the  king's  clerk  of  the 
market,  and  no  other,  shall  use  that  office  within  the  verge,  &c.  notwith- 
standing any  grant  to  any  liberty,  &c.  while  it  happens  to  be  within  the 
verge. 

[*]The  office  of  clerk  of  the  market  requires,  that  he  set  reasonable 
prices  upon  provisions  in  the  king's  .progress,  and  survey  whether  they  are 
wholesome,  &c.     2  Rush.  373. 

The  cleric  of  the  market  may  take  reasonable  fees.     2  Rush.  375. 

By  the  st.  W.  1 .  3  Ed.  1 .   26.  nul  minister  h  roy  preigne  reward  pur 
/aire  son  office  ;  within  which  statute  is  the  clerk  of  the  market.     2  Inst. 
209.     4  Inst.  274. 

By  the  st.  13  R.  2.  4.  the  king's  clerk  of  the  market  shall  do  his  office 
duly,  and  shall  take  no  common  fine,  on  pain  of  5L  for  the  first,  10/.  for 
the  second,  and  20/.  for  the  third  offence. 
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And  therefore,  if  he  prescribe  to  have  ^d^  or  other  rate  for  viewing,  and 
examining  of  measures^  whether  thej  are  lawful  or.  not,  it  is  void.  R.  4 
Inst.  274. 

Yet,  by  the  st.  7  H.  7.  3.  (and  11  H.  7. 4.)  he  shall  have  Id.  for  sealing 
of  everj  bashel,  and  an  halfpenny  for  a  less  measure. 

(I)  FORFEITURE  OF  A  FAIR,  OR  MARKET. 

By  the  St.  North.  2  Ed.  3.  15.  if  anurn  hold  his  fair  beyond  the  time 
allowed,  he  forfeits  the  franchise.     2  Rol.  124.  I.  30. 

So,  if  he  hoSd  his  market  at  another  day.     2  Rol.  124.  1.  35. 

Or,  has  a  fair  to  hold  two  days,  and  be  holds  it  three  days.  2  Rol.  124. 
J.  30. 

But  if  a  man  hold  his  market  upon  the  day  allowed,  and  upotf  another 
day,  he  shall  not  forfeit  bis  market ;  but  shall  be  punished  for  the  addition 
of  the  day.     2  Rol.  124. 1.  26. 

If  a  man  take  outrageous  toll,  be  does  not  forfeit  the  market,  but  the 
toll  only.  The  st.  W.  1.  31.  SBys^  leroy  pendra  le  franchise  del  marcht  en 
80  maine^  but  that  is  till  it  be  redeemed!  2  Inst.  221.  R.  that  the  toll 
only  is  forfeited.    Pal.  82.     Quo  W.  Treby.  37. 

MARQUIS. 

Vide  Dignity. 

MARRIAGE. 

Vide  Action    \jpon  the  Case    upon  Assumpsit,  (B  8.) — Baron  and 
Feme,  (B  1,&c. — ^C  I,  &c. — E  1,  &c.) — Chancery,  (3  Z  1,  &c.) — 
Dignity,  (C  6.) — Guardian,  (G  4. — H   7.) — Prohibition,  (G   16.) 
Marriage  bRokaoe*     Vide  Chancery,  (3  Z  8.) 
Dissolution  or  marriage.     Vide  Parliament,  (H  3.) 

Divorce.     Vide  Abatement,  (H  43.) — BaAon  and  Feme,  (C  1^  &c.) 
— Dower,  (A  1 , 2.) — Pleader,  (2  Y  12.) 

Forcible  Marriage.     Vide  Justices,  (S  3.) 

King's  Marriage.     Vide  Parliament,  (H  4.) 

Marriage  Settlement.    Vide  Chancery^  (^  Z  1,  fcc.) 

riMARSHALi. 

Vide  Certificate,  (C) — Courts,  (E  1,  &c. — F.)— Imprisonment^  (C.) — 

Ojpficbr,  {E  3.) 

MARSHALSEA. 

Vide  CouRTSi  (F). — Imprisonment,  (C). 

MARSHES. 

Vide  Wales,'  (A  3.) 
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MART*IAL  LAW. 

Vide  Parliajient,  (H  23.)— PasaoaATiVB,  (C  1,  fcc.)— War,  (B  6.) 

MASS. 

Vide  Justices  op  Pbaob,  (B  14.) 

MASTER. 

Vide  Justices,  (L  1 .) — Justices  op  Peace,  (B  50,  Sic.  53,  Sic.  58,  &c.) 

— Loudon,  (N  2.) 

[MASTER  AND  SERVANT.]  (*) 


(A:)  I.  Jleiaiire  to  the  rmuler.^The  pontMioa  of  a  lerrant,  occapTinr  a  cotlare,  with 
icM  wages  on  that  account,  is  that  of  hit  matter.     16  East,  33. 

2.  If  a  servant  misconducts  himself,  the  master  may  dissolve  the  contract  of  hirine  be- 
tween them.     2  M.  &  Sa  329.  * 

3.  Where  a  bailiff  retains  a  labourer  under  the  authority,  express  or  implied,  of  his  mas- 
ter, the  master  is  the  employer  within  the  stat.  20  Geo.  c.  19.     14  £ast,  605. 

4.  Action  lies  for  the  seduction  of  a  journeyman.    Cowp.  64.    Lofft.  493. 

5.  No  action  will  lie  for  seducing  an  articled  servant  from  his  ma«tor,  if  the  senrmnt  hat 
paid  the  penalty  stipulated  by  the  articles  for  leaving.     3  Burr.  1345.     1  Blk.  373. 

6.  It  is  actionable  to  harbour  the  servant  of  another  after  notice,  though  the  party  di4 
not  originally  induce  him  to  leave  his  master.     6  T.  R.  22 1. 

7.  A  master  is  under  no  legal  obligation  to  pay  for  medicines  supplied  to  his  terraat,  maim* 
ed  in  discharging  his  duty,     3  B.  &  P.  247, 

0.  He    may  Justify  an  assault  in  defence  of  his  servant.     Lofft.  215. 

9.  ff  a  master  encourage  his  apprentice  to  go  to  sea,  and  he  takes  a  prize,  equity  will 
not  assist  bim  to  receive  his  apprentice's  share  of  the  prize-money.     Dick.  130. 

10.  A  master  is  liable  lor  every  act  of  his  servant  done  by  him  in  the  course  of  his  em- 
pli>yment.     2  T.  R.  154. 

I  i^  A  master  is  not  answerable  for  every  act  of  his  servant's  life,  bat  only  for  those  done 
in  his  relative  capacity :  therefore  to  charge  the  master  as  such  for  his  servant's  misconduct, 
it  must  always  be  shewn  or  presumed,  that  the  relation  of  master  and  servant  subsisted  be- 
tween them  in  the  particular  affair.     1  East,  106. 

12.  It  seems,  that  if  thi  servant  of  a  baker,  without  his  master's  knowledge,  mixes  a 
noxious  article  with  the  bread,  the  servant  only,  not  the  master,  is  indictable.    3  M.  & 

13.  Evidence  of  buying  a  libel  in  the  shop  of  a  known  bookseller,  is  sufficient  prima/an« 
evidence  to  convict  him  of  publication.     5  Burr.  2686. 

14.  The  act  of  the  servant,  as  such,  is  that  of  the  master  ;  if,  therefore,  the  ocdasion 
of  injury  to  another,  in  an  action  against  the  master,  it  may  be  stated  as  his  own.  6  T.  R» 
659. 

15.  Rtlatitt  to  the  Mtrvant. — ^Where,  on  the  purchase  of  ahorse,  the  vender  had  given 
a  warranty  of  soandness  generally,  and  the  servant  who  was  sent  with  the  receipt  to  the 
^gent  of  the  other  party,  inserted,  at  his  request  but  without  a  special  or  general  authority 
from  his  master,  after  the  words  warranted  sound,  "  to  the  regiment," — Held,  that  the 
master  wks  not  bound  by  this  alteration  of  the  warrAty,  notwithstanding  the  money  after- 
wards came  to  bis  hands.     1  Smith,  400. 

16.  A  sentmi  is  not  protected,  even  in  a  penal  action,  from  the  consequences  of  obeying 
his  master's  orders,  if  the  master  had  no  authority  to  direct  hiai.     5  T.  R.  19. 

17.  A  servant,  ignorantly  meddling  with  another^e  property,  by  command  and  tgr  the  use 
of  his  master,  is  liable  to  the  owner.    4  M.  i!c  S.  259. 

18.  Semblc,  a  servant  imprisoned  nnder20  G.  2.  c.  19.  s.  2.  is  not  entitled  to  wages,  dur- 
ing the  time  of  his  imprisonment.    2  M.  &  S.  329. 

19.  Where,  by  the  terms  of  a  contract  of  service,  the  wages  are  nat  payable  until  the 
time  of  service  has  expired,  and  the  servant  dies,  or  the  service  is  otherwise  termmated 
without  the  master's  fault,  in  the  interim  none  are  dne  pro  tanto^  unless  "tt^*' Ip'*;*^^^ °^ 
vsago.    An  exception  to  this  rule  is  the  case  where  a  seaman  is  Impressed.    6  T.  R.  320. 
{  Vide  George  v.  Elliott,  2  Hen.  &  Munf.  5.  5- 
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[*]Ma8tkii  op  the  Rolls.     Vide  Chancery,  (B  4.) 
Masters  or  Chancery.     Vide  Chancery, (B  5. — W  l,&c.) 
Master  or  a  Ship.     Vide  Merchant^  (E  2,  &c.) 

MATTERS. 

Matters  op  Laws.    Vide  Parliament,  (H  1,  &c. — I — ^K). 
■  Civil.     Vide  Parliament,  (H  9,  &c.) 

Criminal.  Vide  Parliament,  (H  6.  &c.)— Prohibition,  (F  C.) 

■  Marine.     Vide  Admiralty, — Navigation, — Parliament,  (H 

25.) 
-  Martial.     Vide  Parliament,  (H  22,  &c.) 

^ Matrimonial.     Vide  Prohibition,  (G  15.) 

■.    I  Testamentary.     Vide  Prohibition,  (G  16,  &c.) 

[♦]MAYHEM. 

Vide  Battery,  (B— E  I,  &c.)— Justices,  (S  6.) 

MAYOR. 

Vide  Courts,  (O  sl) — Dismes,  (M  6,  7.) — Franchises,  (F  22.) — London, 

(C) — Statute  Staple,  (D  1.) 

MEASURES. 

t 

Vide  Justices  op  Peace,  (B  90,  &c.) — Leet,  (L  6,  &c.) 

MEDIETAS  LINGUA. 

Vide  Alien,  (C  8.) 

t 

SO.  The  circumstances  that  a  master  haTiog  discbai^ed  a  serraot,  requested  the  master 
irith  whom  he  liTed  before,  not  to  give  him  another    character ;  and  that  on  application  to 
himself  for  a  character,  he  gave  the  serrant  a  bad  one  ;  are  sufficient  whence  malice  may 
be  implied.    3B.  &  P.  687. 

^  Si.  Principals  and  masters  are  responsible,  civiliter^  for  (he  misconduct  or  negligence  of 
their  agents  and  serrants,  while  acting  within  the  scope  of  their  authority.  Gray  v.  Port- 
land Bank,  3  Mass.  Rep.  364. 

SS.  But  in  general,  an  employer  or  master,  is  not  liable  for  a  wilful  and  unauthorized 
trespass  committed  by  his  agent,  OTerseer  or  servant.  But  quere  whether  an  employer,  who 
continues  in  his  serrice,  an  overseer  noted  for  cruelty,  may  not  be  liable  for  the  value  of  a 
hired  negro,  whipped  to  death  by  such  overseer,  though  Without  his  direction  or  knowledge  ? 
Harris  v.  Nicholas,  5  Mnnf  483. 

33,  It  seems,  that  a  master  cannot  send  his  apprentice,  bound  by  indentures,  beyond  the 
seas,  without  his  consent,  and  the  consent  of  his  guardian  ;  and  that  such  consent  may  be 
proved  by  parol  evidence.     Burden  v.  Skinner,  3  Day,  126. 

S4.  Where  an  apprentice  is  employed  by  a  third  person,  without   the  knowledge  of  the    , 
master,  the  master  is  entitled, to  his  earnings,  whether  the  employer  did,  or  did  not  know, 
that  he  was  an  apprentice.    James  v.  L»  Koy,  6  Johns.  Rep.  274. 

25.  If,  in  an  indenture  of  apprenticeship,   it  be    stated,  that  the  apprentice  binds  himself 
with  the  consent  of  his  father,  and  the  father  actually  sign  the  indenture,  he  is  bound  for  the 
performance  of  the  covenants  on  the  part  ol  the  apprentice.    Mead  v.  Billings,  10  Johns. 
Rep.  99. 

96.  In  what  cases,  the  master  is  liable  for  medicine,  fee.  adminiitered  to  his  servant, 
Pereival  ».  Neville,  1  Nott  k  M'Cerd,  46S.  }• 
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MEERS. 

Vide  Chase,  (G  1 .) 

MELIUS  INQUIRENDUM. 

Vide  OrncER,  (G  12.— K  12.)— Prbbooatite,  (D  67,  &c.) 

MERCHANT. 

(A)  MERCHANT,  WHO  SHALL  BE.  p.  65.. 

(B)  FACTOR,  p.  65. 

(C)  BROKER,  p.  72. 

(D)  LEX  MERCATORIA.    THERE  SHALL  BE  NO  SURVIVOR^ 

SHIP.  p.  73. 

n(E  1.)  CONTRACTS  OF  MERCHANTS,  p.  81. 

(E  2.)  Contract  bj  charter-party^.    How  made.  p.  83. 

(E  3.  a.)  Wbat  the  merchant  ought  to  do.    Freight  of 

the  ship.  p.  82. 

[(ES.b.)  Demurrage.]  p.  85. 

(E  4.)  Contract  of  bottomree,  p.  85. 

(E  5.)  What  the  master  ought  to  do.    Provide  the  sh^t 

p.  86. 
(E  6.)  Perform  his  voyage,  p.  86. 
(E  7.)  The  contract.    How  dissolved,  p.  80. 
(E  8.)  Remedy  for  non-performance,  p.  87. 
[(E  8.  b.)  BiU  of  kding.j  p.  88. 
(E  9.)  Contract  by  policy  of  assurance,  p.  88. 
(E  10.)  What  remedy  upon  a  policy  of  assurance,  p. 

113. 

(F)  PAYMENT. 

r 

(F  1.)  In  pecuma  nutnerata.  p.  114« 

(F  2.)  By  bill  obligatory,  p.  1 14. 

(F3.)  Bill  of  credit,  p.  115. 

(F  4.)  Bill  of  exchange.— By  whom  it  may  be  made.  p. 

115. 
(F  5.)  In  what  manner,  p.  1 15. 
(F  6.)  How  it  shall  be  accepted,  p.  117. 
(F  7.)  How  paid.  p.  121. 
(F  8.)  How  protested,  for  non-acceptance,  p.  122. 
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(F  9.)  For  non-payment,  p.  123. 

(F  10.)  How  the  protest  shall  be  made.  p.  123. 

(F  11.)  How  a  bill  of  exchange  may  be  assigned,  p. 

124. 
(F  12.)  Remedy  upon  a  bill  of  exchange  against  the 

drawer,  p.  126. 

(F  13*)  Affsdnst  the  acceptor,  p.  129. 

(F  14.)  How  the  remedy  is  to  ne  pursued,  p.  131. 

[(F  14.  b.)  Alteration.]  p.  134. 

[(F  14.  c.)  Apportionment]  p.  135, 

i(F  14.  d.)  Re-exchange  and  extra  charges.]  p.  135. 

(F  16.)  Promissory  note.  p.  135. 

(F  16.)  What  words  make  a  promissory  note  assignable. 

p.  137. 
(F  17.)  When  a  bill,  &c.  shall  be  payment,  p.  138. 

[*](A)  MERCHANT,  WHO  SHALL  BE. 

There  are  four  species  of  merchants  : — ^merchant-adventurers,  merchants- 
dormant,  travellers,  and  merchants-resident.     2  Brownl.  99.     Vide  Trade, 

(A  1,  &c.) 

And,  generally,  every  one  shall  be  a  merchant  who  traffics  byway  of  buy- 
ing and  selling,  or  bartering  of  goods  or  any  merchandize,  within  the  realm, 
or  in'foreign  parts.     Sal.  445.  , 

So,  if  a  nwii  4ww  a  l?ill  of  exchange,  he  vill  be  a  merchant  for  that  paY- 
pose.     Vide  post,  (F  4.) 

(B)  FACTOR. 

A  factor  is  authorized  by  a  letter  of  the  merchant,  with  a  salary,  or  an  al- 
lowance for  his  care.     Ma.  8 1 .  (6) 

(b)  1.  A  miidle-u&n  who  bas  ratained  a  tub- agent  for  his  principal,  ii  not  liable  for  the 
sub-agenVii  misconduct ;  since  bo  is  the  mere  instrument  bjr  which  a  contract  between  two 
was  made.    6  T.  R.  411. 

2.  A  remittance  by  bills,  directing  payment  to  a  third  person  ont  of  the  proceeds,  when 
received,  will  not  render  the  receiver  liable  to  sach  third  person  against  his  consent.  14 
Cast,  582. 

3.  A  general  remittance  tobanlcers  to  whom  the  receiver  is  indebted,  accompanied  by  a 
letter,  requesting  him  to  pay  certain  sums  to  particular  persons  (not  expressly  out  of  the 
sum  remitted),  does  not  so  fix  the  bankers  as  to  give  the  persons  to  whom  such  sums  were 
so  direc^d  to  be  paid,  a  right  of  action  against  them  for  money  had  and  received,  without 
an  assent,  on  their  part,  to  such  an  appropriation  oi  the  money  remitted.  An  express  dis- 
sent by^  the  bankers  is  not  necessary  to  protect  them.    3  Price,  58. 

4.  Though  an  agent  will  not  be  chargeable  on  a  contract  made  by  him  as  such,  yet,  if  he 
receives  money  from  his  principal  to  satisfy  it,  he  becomes  bailee  to  the  other  party^i  use, 
and  liable  to  him  for  the  money  received.     1  East,  ]35t     Id.  579. 

5.  Alienor  of  land,  continuing  in  possession,  is  evidence  of  authority  from  the  alienee  to 
do  acts  binding  upon  the  property.    7  Taunt.  374. 

6.  In  an  action  for  usury  in  discounting  a  bill,  where  it  was  proved  that  one  Brown  dc« 
manded  payment  of  the  acceptor,   and  commenced  an  action  against  him  to  compel  pay> 
ment ;  in  consequence  of  which,  a  person  on  behalf  of  the  acceptor,  paid  to  Brown  the 
amount  of  the  bill,  and  the  costs  of  the  suit ;  on  producing  the  bill  for  which  Brown  gave 
the  receipt,  as  the  attorney  for  the  defendant :  and  no  account  was  given  how  Brown  came 
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\  But  it  seems,  that  if  a  person,  without  any  previous  authority,  does  an 
act  in  behalf  of  another,  who  does  not  afterwards  assent  to  it,  he  cannot  be 
considered  as  his  agent.  Dorr  v.  the  New-England  Marine  Ins.  Co.  4 
Mass.  Rep.  221.  Hajden  r.  Middlesex  Turnpike  Corporation,  10  Mass. 
Rep.  397.  Kupfer  r.  South  Parish  in  Augusta,  12  Mass.  Rep.  185.  Vide 
Emerson  v.  The  Providence  Hat  Manufacturing  Co.  12  Mass*  Rep.  237. 
Hooe  V.  Oxley,  1  Wash,  19. 

An  authority  may  be  implied  from  certain  relations  existing  between  the 
parties.  Long  r.  Colburn,  1 1  Mass.  Rep.  97,  Emerson  r.  The  Provi- 
dence Hat  Manufacturing  Co.  12  Mass.  Rep.  237. 

So  a  parol  authority,  or  an  authority  in  writing  not  under  seal,  is  sufficient 
to  constitute  an  agent,  for  the  purpose  of  making  a  simple  contract.  Long 
V.  Colburn,  1 1  Mass.  Rep.  97.  Stackpolc  v.  Arnold,  1 1  Mass*  Rep.  27* 
Northampton  Bank  v.  Pepoon,  1  f  Mass.  Rep.  288.  | 

And  tJje  same  person  may  be  factor  for  many  different  merchants.     Ibid. 

Every  factor  must  pursue  his  commission  strictly.     Ibid,  (c) 

And  by  his  general  commission  has  authority  to  sell  upon  credit.  2  Ca. 
eh.  57.  {d) 


by  the  bill.  Held,  tbat  there  was  suflicieot  evidence  to  be  left  to  a  jury,  that  Brown  acted 
as  the  defcndanf^a  agent,  and  consequently  that  the  defendant  bad  recoired  usurious  inter- 
est.    1  N.  R.  101. 

7.  The  phrase,  ^^  a  commission -if  el  rreifeff,'*  is  commonly  used  to  express  the  contract,  by 
which  the  broker  guarantees  the  solvency  of  the  purchaser.  But,  strictly  speaking,  it 
me  ana  the  premium,— the  commission,— paid  to  the  broker  for  sruaranteeine:  the  purchaser. 
4M.<c8.&74. 

{t)  The  remedy  against  an  agent  for  selling  nnder  the  fixed  Dilce,  is,  not  trover,  but  a 
special  action.    3  Taunt.  117. 

iji)  1.  Whatever  the  duly  of  an  agent  requires  htm  to  do  in  the  business  of  his  employ- 
ers, most  be  presumed  so  to  be  done  With  their  knowledge  and  direction.     1  Rose,  447. 

2.  A  principal  is  bound  by  the  act  of  his  agent,  where  his  former  course  of  dealing  sanc- 
tions the  inference  that  the  agent  had  authority  for  iiis  conduct,  though  in  fact  it  was  con- 
trary io  bis  directions.     15  East,  400« 

3.  The  sale  by  a  broker,  whose  ordinary  business  it  is  to  sell,  of  goods  placed  by  the 
owner  in  his  possession  generally  is  binding.     15  East,  38. 

4.  Sale  by  one  who  had  frandulenUy  obtainexi  the  means  to  hold  himself  out  as  owner, 
held  good  against  the  principal.    7  Taunt.  265.    1  Mr>ore,  12. 

5.  A  general  agent,^the  factor,  for  example,  of  a  principal  abroad,  may,  by  exceeding 
bis  instractions,  bind  the  principal.     3  T.  R.  757. 

6.  A  special  agent,  tbat  is,  one  constituted  such  for  a  particular  purpose,  and  under  a 
limited  and  circumscribed  power,  cannot  go  beyond  his  instructions.  1  T.  R.  205.  3  T. 
R.  757. 

7.  Distinction  between  a  general  and  special  agent  as  to  their  powers  to  bind  the  princi- 
pal.    1  Ves.  k  Beam.  209. 

8.  If  the  holder  of  a  bill  give  it  to  an  agent  to  get  it  discounted,  he  is  bound  by  the  agent^s 
guaranteeing  its  payment,  unless  he  told  him  that  he  would  not  warrant  the  bill,  as  by  say- 
ing that  he  would  not  indorse  it.    4  T.  R.  177. 

9.  A  guarantee,  given  by  an  agent,  unknown  to  his  principal,  confers  no  right  either  of 
Bt9ppage  m  trantiiu  or  lien.    4  Taunt.  242* 

10.  Acts  by  an  agent,  whose  authority  has  been  revoked,  are  binding  upon  the  principal 
until  notice  of  the  revocation.     5  T.  R.  215. 

11.  If  a  principal  is  not  bound  by  his  agents  contract,  a  subsequent  promise  to  be  an- 
swerable, is  nudum  pactum,     3  T.  R.  757. 

12.  A  receipt  given  by  the  creditor  to  an  agent  or  broker,  does  not  necessarily  of  itself 
operate  as  a  discharge  to  the  principal  ;  nor  has  it  that  effect,  unless  the  principal  appears 
to  have  dealt  differently  with  his  agent  in  consequence  of  the  receipt,  as  bypassing  it  in  his 
nccottnts,  and  giving  him  further  credit  upon  the  ftiith  of  that  voucher.     3  East,  147. 

13.  Vendor  bound  by  the  signature  of  Uie  a  gen  t^s  clerk,  thus  :  ^^  Witness  Evan  Phillips 
for^Mr.  Smith,  agent  for  the  seller,'^  upon  evidence  of  assent ;  but  clerks  of  agents  in  gen- 
eral have  no  authority  to  bind  the  principal.     9  Ves.  234. 

14.  Purchaser  njEider  a  particular  giving  a  false  description,  not  bound  at  law  or  in  equity, 
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[*][A  factor  has  power  to  sell,  and  thereby  bind  his  principal,  but  he  can- 
not bind  or  aiTect  the  property  of  the  goods,  by  pledging  them  as  a  [*]8ecu- 
rity  for  his  own  debt,  though  there  is  a  bill  of  parcels,  and  a  receipt.  Sir. 
11 78.1  (e)  {  Vide  Kinder  v.  Shaw,  9  Mass.  Rep.  398.  Kennedy  v.  Strong, 
14  Johns.  Rep.  128.  Buckley  v.  Packard,  20  Johns.  Rep.  421.  Rodri- 
guez v.  HefTernran,  5  Johns.  Ch.  Rep.  417.  Stirnermaun  v.  Cowing,  7 
Johns.  Ch.  Rep.  275.     Skinner  &  Co.  v.  Dodge,  4  lien.  &  Munf.  432. 

Though  a  factor  eannot  pledge  the  goods  of  his  principal,  as  his  own,, 

Dor  by  any  act  of  his  a^ent  without  a  freah  authority  or  tabteqvent  application  :  a  difforent 
agreement  requiring  a  fresh  authority.     IS  Ves.  509. 

15.  Agent  authorized  to  make  agreeoaents  for  leases  for  lives  or  years,  makes  an  agree- 
ment in  which  the  term  of  the  proposed  lease  is  not  mentioned.  This  is  an  agreement  not 
pursuant  to  his  authority,  and  not  binding  on  his  principal.     1  Sch.  ii  Lef.  33. 

16.  Government  allowing  the  colonel  of  a  regiment  to  appoint  his  own  agent,  the  colonel 
ia  answerable  for  such  agent,  not  by  virtue  of  any  security  which  he  gives  to  govennment, 
but  by  operation  of  law.    3  Mer.  578. 

17.  A  principal  is  answerable  for  the  act  of  his  agent  in  concealing  or  suppressing  of 
deeds,  though  not  done  with  the  knowledge  of  the  principal.     Sch.  ic  Lef.  209.  222. 

18.  Notice  to  an  agent,  in  order  to  affect  the  principal,  must  be  to  an  agent  empowered 
to  treat,  not  barely  to  carry  proposals  from  one  party  to  another.     1  B.  C.  C.  338. 

19.  Notice  to  an  agent  in  order  to  bind  his  principal  must  be  in  the  same  transaction  ; 
and  this  though  the  agent  acted  as  attorney  for  the  vendor  and  vendee.    3  Mad.  34. 

20.  Notice  to  a^ent  held  to  affect  principals.    2  Eden.  224. 

21.  The  acts  ofan  agent,  as  such,  are  the  acts  of  his  principal.  Therefore,  in  suite  by  o* 
against  the  principal,  verbal  or  written  admissions  by  the  agent,  may  be  given  in  evidence 
without  producing  him.    3  T.  R.  454. 

22.  An  agent^s  letters  are  not  evidence.    4  Taunt.  511. 

23.  It  an  agent  or  attorney  is  empowered  by  the  principal  to  adopt  such  measures  as  may 
secure  bis  claim  against  a  debtor,  and  the  measures  adopted  are  unlawful,  the  principal  if 
not  liable  unless  he  was  actually  privy  to  them.    4  East,  1. 

24.  A.  having  a  house  by  the  way- side,  contracted  with  B.  a  surveyor,  to  repair  it  for  a 
fixed  sum,  who  engaged  C  to  do  the  work,  and  C.  contracted  with  D.  to  furnish  the  materi- 
als, whose  servants  in  bringing  them,  through  negligence,  injured  the  plaintiff.  Held,  that 
the  several  retainers  were  under  an  implied  authority  from  A.  who  therefore  was  liable  for 
the  damage  occasioned.     1  B.  &  P.  404. 

25.  I'he  agent's  namitive  are  not  evidence  against  the  principal.    4  Taunt.  511. 

26.  The  letters  of  an  agent  in  a  foreign  country,  detailing  the  contents  of  letters  from 
another  agent ;  are  not  evidence  against  tfa»-principal*    4  Taunt.  565. 

•{27.  If  a  special  agent  exceed  his  authority,  to  the  injury  of  his  principal,  he  is  liable  ia 
an  action  on  the  case.     Andrews  r .  Pardee,  5  Day,  ^. 

28.  An  agent  having  discretionary  power  to  sell  and  dispoie  of  the  property  of  his  princi- 
pal, as  he  should  judge  best  for  his  interest,  may  bind  his  principal  in  the  purchase  of  a 
vessel,  if  that  be  necessary  to  effectuate  the  general  object  of  the  agency.  Judson  v,  Stur- 
gcs,  5  Day,  556. 

29.  Where  the  indorsement  of  a  bill  of  exchange  expresses  value  received  in  account,  if 
the  indorsee  holds  it  for  the  use  of  the  indorser,  he  is  bis  factor,  as  to  the  bill.  Van  Stap- 
horst  r.  Pearce,  4  Mass.  Rep.  258. 

30.  ^A'hcn  one  undertakes  to  act  as  the  agent  of  another,  it  will  be  presumed,  that  ha 
acts  by  his  authority.  Hatch  r.  Smith,  5  Mass.  Rep.  53.  Herring  v.  Polley,  8  Mass.  Rep.  1 13. 

31.  So  where  one  is  in  possession  of  a  contract,  by  the  confidence  of  the  party  interested, 
he  may  cancel  the  contract,  and  upon  a  (air  equivalent,  may  discharge  the  party  liable 
upon  it.     Erick  r.  Johnson,  6  Mass.  Rep.  193.  )- 

(e)  1.  A  factor  cannot  pledge  the  goods  of  his  principal ;  so  that  the  principal  may  reco- 
ver them  from  the  pawnee  by  a  tender  to  the  factor,  without  any  to  the  pawnee,  of  his  ba- 
lance.    5  T.  R.  604. 

S.  Where  goods  from  abroad  are  consigned  to  a  factor  to  sell  under  a  bill  of  lading, 
though  be  may  indorse  the  bill  to  a  vendee,  yet  he  cannot  assign  it  merely  as  a  pledge.  2 
Smith,  207.     6  East,  17. 

3.  A  factor  cannot  pledge  the  goods  of  his  principal,  though  the  pawnee  is  ignorant  thai 
be  is  not  the  owner,  and  though  the  bill  of  lading  under  which  they  have  been  oonaigned  it 
eeneral.  1  M.  &  S.  140.  Unless  where  the  principal  has  held  him  forth  at  the  owner.  Id. 
147. 

4.  Vq(Ut  a  general  power  to  sell,  assigo,  and  transfer,  an  agent  cannot  pledge  foe  bik  own 
debt.     5  Ves.  211. 

[•66]  [•e?] 
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yet  be  may  deliver  (hem  to  a  third  person,  as  security,  with  notice  of  such 
lien  as  he  may  have  upon  them.  Urquhart  v.  M'lver,  4  Johns.  Rep.  103.  | 

So,  if  a  loss  happens  to  the  merchant,  the  factor  shall  be  excused,  if  h» 
does  not  act  contrary  to  his  commission.     Ma.  81. 

But  if  a  factor  does  not  pursue  bis  commission,  he  shall  lose  his  factorage, 
and  shall  answer  to  the  merchant  for  his  damage.     Ibid. 

And  therefore,  if  a  factor  gives  more,  or  buys  less  in  quantity  or  quality, 
than  his  commission  requires,  the  merchant  may  disclaim,  and  the  factor 
shall  take  the  goods  bought  to  himself.     Ma.  82. 

[If  A.  merchant  in  London,  orders  B.  merchant  abroad,  to  buy  him  goods 
at  a  price  limited,  B.  exceeds  the  price,  and  sends  the  goods,  A.  refuses  the 
contract,  but  disposes  of  the  goods  as  his  own,  and  at  a  risk ;  he  shall  not 
be  deemed  the  factor  of  B.,  but  to  have  accepted,  notwithstanding  what  he 
said ;  and  shall  account  with  B.  according  to  the  price  B.  paid.  1  Vesey, 
509.] 

Soj  if  be  ships  them  for  a  different  port  or  place.     Ma.  89. 

So,  if  he  sells  for  a  less  price  than  was  directed,  without  sufficient  reason, 
be  shall  make  satisfaction.     Ma.  82. 

If  he  sells  without  giving  advice,  to  make  a  profit  to  himself.     Ibid. 

Or,  sells  to  A.  who  was  insolvent,  without  a  special  direction,  or  plain  ig- 
norance.    Ma.  83. 

If  a  factor  sells  to  A.  forhis  principal,  and  before  payment  sells  for  him* 
self,  and  takes  money  for  himself,  he  shall  answer  so  much  for  the  debt  to 
his  principal ;  for  he  cannot  receive  his  own  debt  to  the  prejudice  of  the 
debt  of  his  master.     Ma.  82. 

[Where  the  custom  of  the  trade  is,  that  the  factor  sells  goods  at  his  own 
risk,  for  which  he  has  an  additional  allowance ;  no  credit  is  given  as  be- 
tween owner  and  buyer,  and  the  buyer  is  not  answerable  to  the  ov^ner, 
though  he  gives  him  notice  before  payment  not  to  pay  to  the  factor,  who 
has  railed.  By  the  jury,  against  the  direction  of  Lee  C.  J.  and  by  a  spe- 
cial jury  on  a  new  trial,  still  against  C.  J.'s  direction.     6tr.  1 182.] 

[If  a  merchant  directs  his  factor  or  correspondent  to  insure,  and  he 
chaises  him  with  it  as  if  done,  and  loss  happens,  he  shall  be  charged  as  in* 
surer ;  but  if  factor  employs  an  agent,  this  equity  will  not  extend  to  that 
agent.     2  Vesey,  239.] 

If  be  makes  a  false  entry  at  the  custons-house,  whereby  the  gopds  arc  for- 
feited.    Adm.  Ca.  Ch.  25. 

And  tbi'^refore,  if  a  factor  in  a  foreign  kingdom  do  not  pay  the  customs,  he 
sliall  have  them  to  hiiDself,  and  shall  not  be  accountable  to  his  principal. 
R.  Ca.  Ch.  25.     Id.  76. 

Otherwise,  if  he  does  not  pay  the  customs  to  the  king.     R.  Ca.  Ch.  30. 

If  a  factor  takes  security  by  an  obligation  of  A.  upon  a  sale  of  goods, 
[*]  without  authority,  in  his  own  name,  h^  shall  answer,  if  A.  fails.  Semb. 
2  Ca.  Ch.  57.(/) 


(/)  1.  JigtnVt  rights  against  Princ  tpoZ.— Where  the  commifsion  pftyable  to  a  breker  fop 
tharteriog  a  ship,  is  a  percentage  of  its  ireigbt,  (he  amoaot  of  which  is  coDtingent,  he  cao- 
not  BQ9  ontil  the  coatingency  is  determtoed.    3  Taant*  631. 

2.  A.  consigns  goods  to  B.  abroad,  and  orders  a  cargo  in  return,  for  which  he  sends  his 
own  ship.  The  retom  cargo  is  delivered  to  A.'s  captain,  B.  stating  it  to  be  en  A/s  account 
as  A-'e  own  goods,  and  to  be  delivered  to  A.  The  return  car^o,  consisting  of  more  goods 
than  the  proceeds  of  those  consigned  to  B.,  B.  draws  bills  on  A.  for  the  difference,  which  he 
sends  to  his  agent  with  a  bill  of  lading  drawn  in  blank,  and  desiring  the  agent,  in  case  of 
A>*ireftiBal  to  accept  the  biUs,  to  indorse  the  bill  of  lading  to  C.    A  reluses  to  accept  the 
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bills,  and  tho  bill  of  ladinc:  is  accordingly  indorsed  to  C.  The  ship  arrives ;  and  C.  d<* 
mands  the  cargo  as  indorsee  of  the  bill  of  lad ins^;  the  captain,  hoi^evor,  refuses,  and  doli- 
vers  them  to  A.,  who  deposits  them  with  D,  as  his  warehouseman.  D.  then  receives  notice 
from  B.  to  hold  the  goods  for  B.  as  his  property,  in  consequence  of  which  D.  refuses  to  re* 
deliver  them  to  A..  In  trover  by  A.  against  D.,  held  that  U.  was  not  estopped,  by  having 
received  the  goods  as  the  warehouseman  of  A.,  from  sotting  up  the  claim  of  a  third  person  as 
a  defence,  supposing  that  claim  to  be  a  good  one.     1  Mars.  323.     5  Taant.  759. 

3.  If  a  principal  refuses  payment  upon  a  contract  made  through  hit  agent,  and  the  agent 
not  being  himself  liable,  but  for  the  sake  of  bis  own  character,  which  would  be  affected  by 
the  discredit  of  his  principal,  chooses  to  pay  the  money  of  his  own  accord,  he  cannot  reco- 
ver it,  though  the  principal  might  himself  have  been  compelled  to  pay  it  in  (he  first  instance. 
It  would  be  otherwise,  however,  if  the  agent  were,  expressly  or  impliedly,  (as  by  the  usage 
of  the  trade,)  a  guarantee  for  (he  fulfilment  of  the  contract  by  his  principal.     8  T.  R.  610. 

4.  Lien, — 1'ho  debt,  in  respect  of  which  a  lien  is  claimed  by  an  agent,  must  be  dno  to 
him  in  his  own  right,  and  not  as  agent  for  another*    3  B.  &  P.  485* 

5.  An  agent  has  not  any  general  lien  in  respect  of  debts  incurred  prior  to  the  time  at 
which  he  begins  to  be  employed  in  that  character.    3  B.  &  P.  485. 

6.  Where  a  factor  receives  goods  for  a  specific  purpose,  such  as  to  sell  and  pay  over  the 
proceeds,  he  has  not  that  lien  on  them  for  his  general  balance,  to  which  on  a  general  deposit 
he  would  be  entitled.    6  T,  R.  258. 

7.  A  factor  who  becomes  surety  for  his  principal,  has  a  lien  on  the  price  of  the  goods 
sold  by  him  for  the  principal,  to  the  amount  for  which  he  has  become  surety.    Cowp.  251 . 

8.  Where  a  factor  having  a  lien  upon  goods,  pledges  them  to  his  creditor  for  a  debt, 
without  notice  of  such  lien,  and  without  any  express  intention  at  the  time  of  making  tho 
lien  the  subject  of  pledge,  the  pawnee  of  the  goods  cannot  take  advantage  of  this  lien  in  de^ 
fence  to  an  action  in  trover  at  the  snit  of  the  owner.    3  Smith,  3.    7  East,  5. 

9.  Rtroealion  ofaulkorily. — If,  whilst  goods  are  tn  tmntilu  from  a  principal  to  his  agent, 
the  principal  di^S,  T?hereupon  the  executor  directs  the  carrier  to  follow  the  former  orders, 
yruO,  in  consequence)  delivers  them  to  the  agent :  the  agent  has  the  same  lien  thereon  as 
he  wonld  have  had,  bad  the  death  not  intervened.    2  East,  227. 

10.  Plaintiff  being  entitled,  upon  coming  of  age,  to  the  produce  of  a  West  India  estate, 
bills  of  lading  of  consignments  previously  made  were  decreed  to  be  delivered  up  to  him.  4 
Yes.  609. 

11.  i>u/te#.— An  agent  is  not  liable  for  disobeying  his  instructions,  if  obedience  to  them 
"Would  not  iiave  secured  the  principal  from  the  loss  sustained.  Thus,  for  neglecting  to  in- 
sure  a  ship  which  had  been  guilty  of  deviation.     1  T.  R.  22. 

12.  Where  a  principal  abroad  has  a  right,  or  has  been  induced  to  expect  that  his  cor- 
respondent here  will  obey  an  order  to  insure,  the  correspondent  is  liable  for  neglecting  it. 
As,  1.  Where  he  has  effects  in  the  correspondent's  hands  :— 2.  Where  though  he  has  no  ef- 
fects, yet  the  course  of  dealing  has  been  for  the  correspondent  to  insure  on  receiving  the  or- 
der ;  since  he  has  a  right  to  suppose  that  he  is  to  be  continued,  the  correspondent  not  hav- 
ing discontinued  it  by  notice: — 3.  Where  the  merchant  sends  bills  of  lading  with  an  or- 
der to  insure,  and  the  correspondent  retains  the  bills ;  since  the  commission  being  entire,  be 
cannot  adout  one  part  and  reject  the  other.  2  T.  R.  187.  •{  Vide  French  v.  Reed^.  6 
Binn.  308.  )- 

13.  A  broker  who  purchased  goods  upon  credit,  is  bound  to  forward  them  to  his  principal 
in  the  ordinary  course  of  dealing ;  which,  if  Up  does  not,^he  has  no  claim  upon  the  principal 
who  refuses  to  accept  them.    3  Taunt.  32. 

14.  An  agent  to  whom  a  bill  is  remitted  is  justified  in  receiving 'payment  by  a  check; 
and  therefore  is  not  answerable  though  it  is  dishonoured.     6  T.  R.  12. 

[*]15.  An  agent  who  has  a  gencnil  authority  to  receive  payment,  which  is  a  question 
purely  of  fact,  may,  without  collusion,  receive  in  what  manner  he  chooses,  so  as  to  acquit 
the  debtor,  provided  it  be  such  as  the  course  of  trade  warran(s.     1  M.  &  S.  545. 

16.  Where  a  banker  is  instructed  by  tho  acceptor  of  a  bill  received  from  a  customer^  to 
countermand  payment,  he  is  not  bound  to  acquaint  the  customer  therewith.     1  M.  &  S.  5 15. 

17.  ilfa6f7t/ie«.-> Where  an  agent  contracts  under  a  commission  del  eredercy  the  princi- 
pal has  two  securities:  1.  the  agent:  2.  the  contmctiug  party.  And  he  may  sue  the 
broker,  without  a  demand  first  made  upon  the  contractor.     1 1\  R.  1 15. 

18.  A.  employs  B.  to  sell  goods  tor  him.  C,  as  B.^s  broker,  procures  a  purchaser^nd 
draws  a  bill  for  the  amount,  payable  to  A.,  which  is  accepted  by  the  purchaser,  but  dis- 
honoured. Held,  that  C.  is  answerable  to  A.  as  drawer  of  the  bill.  1  Mars.  318.  5 
Taunt.  749. 

19.  Joint  factors,  when  consignees,  are  each  answerable  for  the  other.     3  Wils.  1 14. 

20.  CimiracU. An  agreement  by  a  broker  with  his  principal,  to  indemnify  him  from  any 

lesson  the  resale  of  goods  purchased  through  the  intervention  of  the  broker,  imports 
an  engagement  or  insurance  that  he  shall  have  the  ^opportunity  of  selling  at  the  same 
price,  and  that  if  it  does  not  offer,  that  (he  broker  will  make  good  the  difference.  3  T* 
R.  5S4. 

;^l.  5t:&-agcn/.— Where  A«  employed  a  surveyor  in  the  way  of  his  trade,  who  ordered 
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goods  from  B.  for  the  work  in  band,  A.  was  h«ld  liable  to  6.     15  East,  66.     <{  Vide  Emer- 
•oo  p.  The  Providenre  Hat  Manafacturin^  Co.  19  Mats.  Rep.  237.  ]k 

S2.  A  subordioate  agent,  employed  to  do  parts  of  work  contracted  for  by  the  taperior 
agent,  cannot  sue  the  principal.    6  Taunt.  148. 

23.  A.,  on  the  recommendation  of  his  agent,  employs  B.  to  convey  goods  from  this  conn- 
try  to  the  continent.  B.,  without  the  knowledge  of  A.,  employs  C.  to  transact  the  busi- 
ness, and  the  goods  are  accordingly  shipped  by  C.  and  landed  on  the  continent  by  C.'s 
agents.  Held  that  there  was  no  privily  between  A.  and  C,  and  therefore  that  C.  was  not 
entitled  to  recover  his  charges^  or  those  of  his  agents,  from  A.,  though  A*  had  not  paid  tha 
amount  to  B.     1  Mars.  500.    6  Taunt.  147. 

24.  A.  consifi^s  goods  to  B.  with  directions  to  pay  over  the  net  proceeds  to  C.  B.  em- 
ploys D.  to  dispose  of  them*  In  an  action  by  C.  to  recover  the  proceeds  from  D.,  D.  it 
entitled  to  mako  the  same  deductions  for  freight,  &c.  as  B.,  who  was  the  owner  of  the  ship 
in  which  the  goods  were  brought,  might  have  made.     1  Mars.  223.     5  Taunt.  584.  672. 

25.  A  principal  employs  a  broker,  from  the  opinion  he  entertains  of  his  personal  skill 
and  integrity  91  the  broker,  therefore,  without  some  custom  in  the  particular  trade,  of 
which,  as  the  principal  knows  ol  it,  he  may  be  supposed  to  approve,  cannot  place  the  in- 
terest ol  hJsprincjpal  in  the  bands  of  another;  and  if  he  does,  that  other  can,  by  his  in- 
fcr/ereoce,  acquire  00  rights  against  the  principal.  A.  consigns  goods  to  B. ;  B.  being  in 
embarrassed  circumstances,  and  not  having  funds  of  A. ^s  to  discharge  freight  and  duties, 
applies  to  C.  to  take  charge  of  the  consignment,  sell  it,  having  first  paid  the  freight  and 
duties,  B.  agreeing  to  divide  the  commission  with  him.  Held,  that  C.  had  no  lien  on  the 
property  as:ainst  A.  for  the  sum  advanced,  and  therefore  that  A.  might  recover  in  trover 
the  (uU  amount  of  the  goods,  without  a  deduction  for  the  allowance.  2  M.  &  S.  298. 
301.  n. 

26.  A.  having  received  money  as  agent  for  B.  and  others,  in  specific  proportions  for  each« 
pays  it  over  to  C.  as  a  banker^  in  his  own  name,  and  having  drawn  one  part  of  it,  directe 
C  not  to  ^y  away  the  remainder,  except  by  his  order.  Held,  that  C.  is  bound  to  hold 
the  oKMiey  for  A*,  and  that  therefore  B.  cannot  recover  the  remainder  of  his  share  from 
C,  though  he  had  given  C.  notice  that  A.'b  agency  was  at  an  end.  1  Mart.  132.  6 
Taunt.  147. 

27.  /it  re/a/ten  to  third  per*ion»^  et  vide  supra.  An  agent  and  his  principal  are  to  be 
considered  as  one  and  the  same  person.     1  T.  R.  205. 

28.  The  actions  and  knowledge  of  an  agent  are  those  of  his  principal.     1  T.  R.  12. 

29.  I'be  act  of  an  agent  is  that  of  his  principal ;  so  that  the  fraud  of  the  agent  though 
unknown  to  the  principal,  vitiates  the  transaction.     4  T.  R.  39. 

30.  Payment  to  an  agent  or  servant,  usually  accnstomed  to  receive  for  the  principal,  it 
payment  to  the  principal ;  stcw^  to  a  servant  not  so  accustomed  ;  or  where  the  payment 
is  upon  a  special  account,  not  to  be  presumed  within  the  nature  of  the  tervant^t  authorityi 
unless  expressly  given  by  the  master.    JLofft.  593.    7  Ves.  470. 

31.  Sometim'es  contracting  parties  agree  that  the  agent,  and  not  his  principal,  shall  be 
answerable,  when  the  contract  being  made  by  the  agent  as  principal  contractor,  he  alooe 
is  liable  thereon.  If,  therefore,  the  seller  of  goods  knowing  ^at  the  buyer,  thou«:h  dealing 
with  him  in  his  own  name,  is  in  foctonly  agent  for  another,  debits  him,  he  canuot  after- 
wards sue  the  principal.     15  East,  62.    4  Taunt.  574.     1  T.  R.  173. 

32.  Sometimes,  by  the  nsage  of  trade,  the  credit  on  a  tale  is  understood  to  be  given  to 
the  aceot  or  buyer ;  an  usage  which  obtains  in  the  case  of  a  foreign  principal.  15  East,  62. 

[*J33.  If  A.  purchases  goods  of  B.  for  the  purposes  of  re-selling  them  to  C.  charging  him 
a  commission,  B.  cannot  recover  the  price  from  C.  who  lelectt  the  goods,  and  stipulates  the 
terms  ou  which  B.  shall  sell.    4  Taunt.  574. 

34.  Where  there  is  a  choice  between  a  dormant. principal  and  his  agent,  the  opposite 
party,  by  electing  one  as  liable  io  his  claim,  discharges  the  other.     15  East,  65. 

35.  If  an  agent  exchanges,  without  authority,  the  property  of  hit  principal,  the  proper- 
ty j^iven  in  exchange  will  belong  to  the  principal.  The  rule  is  a  rule  of  natural  justice, 
and  there  is  no  principle  of  law  which  requires  that  in  his  particular  case  justice  should  be 
sacrificed  te  a  general  rule.  Besides,  there  is  this  principle  of  law  in  its  favour,  that  a 
man  sbsdl  never  be  a  gainer  by  his  own  misconduct.    3  M.  &  S.  562. 

36.  Agent  or  bailiff,  con  founding  his  principalis  property  with  his  own,  charged  with  the 
vphojc,  except  what  he  can  prove  to  be  his  own ;  and  in  this  instance,  the  case  of  a 
breach  of  the  terms,  upon  which  the  court  dissolved  an  injunction,  the  inquiry  was  di- 
fected  with  costs.  The  court  refused  in  such  a  case  a  proipective  direction  to  admit  books, 
not  legal  evidence  ;  usual  in  a  fair  case  ;  as,  where  for  want  of  notice  of  an  adverse  claim 
a  strict  account  cannot  be  given  ;  merely  giving  liberty  to  apply  upon  any  question  of 
•vidence.     15  Ves.  432. 

37.  An  agent  cannot  sue  on  a  simple  contract  expressed  to  have  been  made  with  him  at 
each.  Hence,  where  A.  agreed  in  writing  to  pay  the  rent  of  certain  tolls  ^^  to  the  treat- 
■rers  of  the  coaunissioners  of  X,^'  and  the  treasurer  sue4  on  the  agreement,  the  defendant 
bad  jadgBMot.    3  B.  &  P.  147.  ^  ^. 
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88*  A  Ijrolrcr  selling  goods  as  a  principal,  without  disclosing  his  employer's  name,  doe* 
not,  so  far  as  his  own  interests  are  concerned,  thereby  acquire  to  himself  the  rights  and 
character  of  a  principal ;  not  though  he  be  acting  under  a  del  credere  commusion>  sincn 
thereby  he  only  guarantees  the  solvency  of  the  purchaser,  without  acquiring  an  interost 
in  the  property  greater  than  in  common  cases.     I  M.  &  S.  576.     4  M.  &  8.  566. 

39.  It  follows  from  the  above,  that  the  price  of  the  goods  cannot  be  considored  as  a  debt 
due  to  the  broker,  and  therefore,  cannot  be  set  off  by  him  as  such  in  an  action  brought  for 
a  debt  due  to  the  purchaser ;  nor  as  mutual  credit  in  a  suit  by  the  purchaeer't  assignees 
after  his  bankruptcy.     1  M.  &  S.  576.    4  M.  &  S.  566. 

40.  But  clearly  there  cannot  be  such  set-off,  where  the  broker,  without  expressly  dis- 
closing his  principaPs  name,  sufficiently  intimates  that  he  is  acting  only  as  a  broker  ;  or, 
without  declaring  it  at  the  time  of  Bale,  does  so  before  any  steps  have  been  taken  to  carry 
the  contract  of  sale  into  effect.     1  M.  &  S.  576.     4  M.  &  S.  566. 

41.  The   circumstance  that  a  broker  is  acting  under  a  de{  ereilere   commission  from   his  • 
principal,  thereby  guaranteeing  to  his  principal  the  solvency  of  the  contractor,  does  not  in- 
vest him  with  the  rights  of  his  principal  where  the  contract  is  made   in  th«   name  of  the                  .\ 
principal,  or  being  made  in  the  broker^s  name,  the  circumstance  that  he  is  only  acting  as                  'j 
agent  is  unknown  to  the  contractor,    •tf/t'/er,  where   the  contractor  knows  that  tact,   and 

makes  the  contrsict  with  the  broker  as  principal.     Though  in  this  latter  case  the   principal 
jcay  interi'cre,  unless  the  broker  has  a  Hen,  or  has  made  payment.     2  M.  &  S.  112. 

42.  It  is  no  breach  of  the  duty  of  a  broker  (of  London)  to  contract  in  his  own  name  for 
the  goods  he  is  employed  to  purchase,  being  instructed  so  to  do.     7  Taunt.  260.   1  Moore,  6. 

43.  That  a  principad  may  be  liable  on  a  deed  executed  by  his  attorney,  the  execution 
must  be  in  his  name.     6  T*  R.  176. 

44*  To  secure  an  agent  from  liability  on  a  deed  made  by  him  as  such,  it  must  distinctly 
-express,  that  he  is  only  acting  therein  as  agent,  since  no  evidence  to  controul  its  purport 
will  be  received.  This  may  be  done  by  writing  opposite  the  seal,  ^*  For  C.  D.  (the  prin- 
cipal) A   B.^)  (the  attorney.)     2  East,  142. 

45.  Where  one  covenanted  for  himself,  his  heirs,  &c.  and  under  his  own  hand  and  teal 
for  the  act  of  another,  he  was  held  personally  liable,  though  the  deed  described  him  as 
covenanting  for  and  on  behalf  of  that  other.     5  East,  148.     I  Smith,  ^1. 

46.  Signing  an  agent's  name  by  his  direction,  is  not  a  deputing  of  bis  authority.     4 
Taunt.  ^9.    And  an  authority  given  to  A.  to  draw  bills  in  the  name  of  B.  may  be  exor^    . 
cised  by  the  clerks  of  A.     2  Cox,  84. 

47.  An  agent  is  not  liable  on  a  contract  under  seal  made  by  him  exptessly  on  account  ai  ^ 
his  principal.     1  T.  R.  674. 

48.  An  agent  avowedly  contracting  on  behalf  of  government,  is  not  liable  on  the  coa*- 
tract,  whether  under  seal  or  by  parol.     1  T.  R.  172.     Id.  674. 

49.  A  bill  drawn  on  a  factor,  and  payable  out  of  the  produce  of  goods  in  his  bands  after 
discharging  prior  acceptances,  and  accepted  by  him  generally,  is  chargeable  on  him,  not- 
withstanding any  balance  then  due  to  him  in  a  runniug  account  with  bis  principal.  2  Blk. 
1072.     Vide  supra,  173. 

[•]50.  Money  had  and  received,  will  not  lie  against  a  known  agent,  or  receiver,  for  money 
naid  voluntarily  to  such  agent  for  the  use  of  his  principal,  unless  he  had  notice  to  retain  be- 
fore payment  over.    4  Burr.  1986. 

51.  An  agent  is  liable  for  paying  over  money  afte»  notice.     Cowp.  566. 

62.  "Where  money,  to  which  the  principal  is  not  entitled,  is  paid  to  an  agent  by  compul- 
d3on,  he  is  not  discharged  by  a  payment  over.     1  Taunt.  359. 

63.  If  a  party  who  has  paid  money  to  an  agent  on  account  of  his  principal,  becomes  en- 
titled to  recal  it,  he  may  sue  the  agent,  provided  no  change  since  the  payment  has  taken 
place  in  his  situation.  Merely  forwarding  his  account  to  his  principal,  accrediting  him  with 
the  payment,  is  not  an  alteration.     3  M.  &  S.  344. 

64.  The  mere  passing  of  money  on  account,  or  making  rest  without  any  new  credit  given, 
fresh  bills  accepted,  or  further  sum  advanced  for  the  principal  in  consequence  of  it,  is  not 
equivalent  to  a  payment  over.    Cowp.    565. 


mating  that  he  is  acting  for  another,  the  buyer,  ignorant  of  that   circumstance,  may  set  off 
against  the  principal's  suit  any  demand  which  be  had  against  the  factor.     7  T.  R.  3d9.     Id 
360. 

57.  An  agreement  having  existed  between  the  successive  vicars  and  churchwardens  of  a 
parish,  that  certain  fees  should  be  taken  upon  the  burial  of  strangers  in  the  churchyard 
and  divided  equally  between  them  ;  the  in-coming  vicar  refuses  to  accede  to  that  agreed 
inent,  and  prevails  on  the  collector  of  the  fees  to  pay  over  to  him  the  whole  of  what  he 
then  has  in  his  hands.  Held,  that  the  collector  having  received  one  half  of  these  fees  to 
the  use  of  the  churchwardens,  they  are  entitled  to  vecover  that  moiety  from  the  Ticar*  in  an 
action  for  money  had  bnd  received.    1  Mars.  689.    6  Taunt.  277. 
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58.  A.  payiBAQt  by  one  party  fo  the  ofber^s  agent  before  the  time  appointed,  and  without 
the  other'^s  consent,  is  at  the  risk  of  the  payer.     13  East^  432. 

69.  MtUiera  in  tqiuly — Factor  buyioj^  goods  which  he  ought  to  famish  ag  factor,  taking 
the  profits,  and  dealing  with  his  coottitaent  as  a  merchant  instead  of  taking  factorage  duty 
or  a  sf  ipalated  salary,  mast  account :  so  must  a  manufacturer,  who  obtained  by  coUosioii 
an  unlair  price.     1  Ves.  jun.  S89. 

60.  An  agent,  who  was  to  have  no  emolument  beyond  his  salary,  decreed  to  account  for 
profit  made  by  a  clandestine  sale  to  his  principal  on  his  own  account,    ft  Ves.  jun.Sl7. 

61.  Acconnt  between  principal  and  agent  settled  from  loose  papers;  the  agent  hariof 
kept  no  regular  books.  After  his  death  liberty  was  giren  to  surcharge  and  falsify  upon  alle* 
gation  of  errors  since  discovered.    4  Ves.  411. 

62.  On  suspicious  circumstances  in  the  answer,  a  general  account  was  decreed  against 
a  steward,  notwithstanding  a  receipt  in  fall  ;  which  was  allowed  only  as  proof  of  the  par- 
ticular payment,  not  ot  a  general  release  or  discharge  on  an  account  stated  ;  thongh  nnder 
eircnmstances  it  might  have  that  effisct ;  as  upon  proof,  that  the  principal  never  would  give 
any  vouchers,  and  an  account  kept  by  the  steward.     5  Ves.  87. 

63.  Accounts  opened,  and  a  general  account  decreed  against  an  agent,  who  was  also 
tenant  to  his  principal,  in  respect  oS  fraud.     The  character  o(  the  defendant,  as  agent, 

accompanying  him  in  his  situation  as  tenant,  deprived  him  of  the  benefit  of  an  objection,  that 
might  be  competent  to  another  pereon;  as  the  neglect  of  the  plaintiff  in  not  bringing  fofw 
ward  the  demand  at  an  earlier  period.     5  Ves.  485.     Aifirmod  on  re -hearing. 

64.  Bill  for  a  general  account  lies  against  a  solicitor  and  ageut»  taking  a  security  with- 
eot  a  settlement  of  accounts*    7  Ves.  584. 

65.  Accounts  opened,  and  a  general  account  decreed  against  an  agent  wRo  was  also  ten* 
ant  to  bis  principal,  in  respect  of  fraud.  The  character  of  agent,  accompanying  him  in  his 
sttoation  as  tenant,  deprives  him  of  the  benefit  of  an  objection,  that  might  be  competent  to 
another  person  :  as  the  laches  of  the  pLaintiflTin  not  bringing  forward  the  demand  at  an  earlier 
period.     The  decree  afiirmed  on  a  re-bearing.     7  Ves.  599. 

66.  Aeoennte  settied  between  two  agents  without  vouchers  npon  confidence,  not  to  be 
eoDBidered  Mttled  against  their  principal,  without  liberty  to  surcharge  and  ih,Uifj.  7  Vet* 
617. 

67.  Account  against  a  confidential  agent,  in  possession  of  estates  since  1780,  withont  giv- 
inf(  any  acxoant  to  his  principal,  residing  in  Ireland  ;  and  an  enquiry  into  the  circomstances 
of  a  oase  granted  nnder  his  direction,  and  in  which  he  took  an  interest.     13  Ves.  47. 

68.  Claims  by  the  agent  for  ezpences  on  account  of  the  principal,  which  from  the  coo- 
dncl  of  the  agent,  undertaking  the  business  without  authority  or  agreement,  could  not 
be  ascertained,  disallowed.  Interest  not  carried  farther  than  the  time  the  bill  was  filed  on 
the  ground  of  acquiescence.     1 1  Ves.  358. 

69.  A  confidential  agent,  in  that  character  bound  to  keep  regular  accounts,  having  neg- 
lected to  do  so,  and  to  preserve  vouchers  against  himself,  though  he  had  preserved  those 
in  his  own  favour,  was,  c^n  the  ground  of  gross  neglect  of  duty,  not  allowed  a  charge  in 
respect  of  bills  of  costs  for  business  done  as  a  solicitor.     8  Ves.  363. 

70.  A.  employs  B.  to  get  bills  which  he  had  not  indorsed  discounted  for  him  ;  B.  in  order 
to  elTect  the  discounting  indorses  them.  Held,  that  A.'s  estate  must  relieve  B.  from  the 
liability  incurred  by  the  indorsements.     1  Buck.  1 13. 

71.  Agent  employed  to  sell  estates,  took  them  for  himself,  under  colour  of  a  fictitious 
purchase ;  and  sold  part :  after  his  death  an  inquiry  was  directed  to  ascertain  the  real 
value  ;  according  to  which  his  estate  was  to  be  charged  ;  the  principal  having  an  option 
to  take  what  remained  unsold  :  and  the  agent  having  fraudulently  prevailed  on  his  princi- 
pal to  execute  a  lease  nnder  the  real  value,  the  agent^s  estate  was  chained  with  the  lost 
arising  from  that.     4  Ves.  4ri. 

72.  iionier.-— Bill  by  Banker,  for  an  acconnt  of  shares  held  in  trust  for  him  in  a  mer- 
cantile establishment,  dismissed^  the  trust  being  in  contravention  of  the  stat.  29  Qeo.  2. 
c.  16.,  which  prohibits  bankers  from  being  traders.     Ball  U  Beatty,  360. 

73.  The  bankers'  act  33  Greo.  2.  c.  14.  s.  4.  is  not  applicable  to  cases  of  mutual  dealing* 
between  a  banker  and  his  customer.    1  Ball  k  Beatty,  249. 

74.  Country  bankers  entitled  to  a  commission  on  the  discount  of  bills,  although  sent  io 
them  from  London  by  a  person  resident  there.     £jl  parte  Jones,   1  Rose,  29.     17  Ves.    332« 

75.  Contifyinunt.'^'Vhe  act  of  the  consignee  in  respect  of  the  cargo,  binds  the  con- 
signor.    1  Taunt.  300, 

76.  A  covenant  to  consign  property  does  not  convey  any  interest  therein,  or  make  the 
party  consignee,  it  being  a  transaction  sounding  in  contract  only.     1  T.  R.  205. 

77.  The  mierenco  from  a  general  consignment  is,  that  the  consignee  is  a  purchaser.  I 
Taunt.  300. 

78.  The  consignor  inclosed  the  invoice,  and  a  bill  of  lading,  in  a  letter  to  the  consignee, 
infbmiing  him  that  he  had  drawn  upon  him  at  three  months.  .  The  invoice  expressed  that 
the  goods  were  shipped  for  account  and  risk  of  the  consignee,  and  the  bill  of  lading  was  for 
delivery,  paying  Ircight  Held,  that  the  property  vested  on  the  shipment  in  the  consignee. 
S  Kaft,  685. 
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79.  Where  A.,  uader  prdTious  agreement,  consigns  goods  to  B.  in  trast  to  iodemnify  with 
the  proceeds  C,  against  money  which  he  may  advance,  and  indorse  to  him  the  bills  of  lad- 
iDg,  the  property  therein  vests  in.B.  on  delivery  to  the  captain.     1  B.  &  P.  563. 

80.  When  goods  are  coosiened  to  a  factor^,  they  remain  the  property  of  the  principal, 
though  subject  to  the  tactor^s  lien  for  his  general  balance  \  which  lien,  however,  as  it  only 
vests  OD  the  factor^s  obtaining  possession  of  the  goods,  may  be  forestaJled  by  the  consig:B- 
orV  countermanding  the  delivery.  Fart  payment  of  freight  by  the  factor  to  the  captain, 
does  not  amount  to  a  taking  possession.     3  T.  R.  1 19.  783* 

81.  After  the  lapse  of  fifteen  years  from  the  delivery  of  goods  consigned  for  sale,  a  pre- 
sumption arises  in  favour  of  the  consignee,  that  he. has  duly  accounted.     1  Taunt.  572. 

•{  82.  •Authonly  of  an  agent,  A  part  owner  of  a  vessel  and  cargo,  who  is  also  master  and 
nipercargo,  cannot  bind  the  other  part  owners,  by  deed,  even  for  the  purpose  of  procuring 
a  cargo,  for  their  joint  benefit  Banorgee  «.  Hovey,  5  Mass.  Rep.  11.  Vide  Hatch  v, 
6|nith,  5  Mass.  Rep.  52. 

63.  An  authority  to  buy  and  sell  goods,  does  not  necessarily  include  a  power  to  sign  notes 
and  other  securities  for  the  principal.  Emerson  v.  The  Providence  Hat  Manufacturing  Co. 
12  Mass.  Rep.  237. 

84.  Miscellaneous  cases.  Barr  v.  The  First  Parish  in  Sandwich,  9  Mass.  Rep.  294. 
Kupfer  r.  South  Parish  in  Augusta,  12  Mass.  Rep.  185.  Ordione  v.  Maxy,  1 3  Mass.  Rep. 
178.  Munn  v.  The  Commission  Company,  15  Johns.  Rep.  44.  Murray  r.  Toland,  3  Johns. 
Ch.  Rep.  569.     Randolph  v.  Ware,  3  Cranch,  503. 

85.  fiaUs  by  a  factor^  en  credit.  For  the  law  upon  this  subject,  vide  Brown  r.  Bull,  3 
Mass.  Fop.  211.  Goodenow  v.  Tyler,  7  Mass.  Rep.  36.  Van  Allen  v.  Vanderpool,  6  Johns. 
Rep.  69.  M'Kinstry  v.  Pearsall,  3  Johns.  Rep.  319.  M'Conico  r.  Curzen,  2  Call ^  :i58. 
liarksdale  v.  Brown,  1  Nott  &  M^Cord,  517.    James  v.  M'Credie,  I  Bay,  291. 

86.  Liabilities.  If  a  factor,  in  a  foreign  country,  contravene  the  revenue  laws,  and  the 
property  of  his  principal  is  thereby  lost)  he  is  liable.  Wellman  v.  Nutting,  3  Mass.  Rep. 
434. 

87.  And  where  a  factor,  for  an  extra  commission,  undertook  to  sell  the  goods  of  his  prin- 
cipal, pay  over  the  proceeds ;  and  promised  to  take  on  himself  all  risks  except  these  of  tb« 
seas ;  and  the  goods,  without  his  fault,  were  stolen  ;  it  was  held,  that  he  was  liable  to  the 
principal  for  the  value  of  the  goods,  at  the  place  of  shipment,  deducting  commissions. 
Bf^f^gp  V.Austin,  4  Mass.  Rep.  115. 

68.  So  if  a  person  undertake  to  act  for  another,  without  authority,  or  exceed  his  authori- 
ty, he  is  liable  in  bis  private  capacity.     Sumner  v.  Williams,  8  Mass.  Rep.  162,   178,  209. 

89.  So,  generally,  a  factor,  who  neglects  to  pursue  his  instructions,  thereby  renders  himself 
liable  to  his  principal.  Le  Guen  v.  Gouvemeur  &  Kcmble,  1  Johns.  Cas.  437.  in  nola. 
Walker  v.  Smith,  4  Dall.  389.  Howatt  v.  Davis,  5  Munf.  34.  But  he  may  be  justified  in 
departing  from  his  instructions,  by  the  existence  of  a  state  of  things  not  contemplated  at  the 
time  when  tbpy  were  given.  Dusarv.  Peril,  4  Binn.  361.  And  so  he  may  depart  from 
written  instructions  by  verbal  communicatious  of  a  general  agent  of  the  principal.  Manel- 
1a  V.  Barry,  3  Cranch,  415. 

90.  So  where  a  commission  merchant  sold  the  goods  of  bis  principal,  under  an  agreement 
made  without  the  knowledge  of  the  principal,  that  the  amount  of  sales  should  be  ofT-set 
Bgainst  a  debt  due  from  the  principal,' it  was  held  that  he  was  liable  to  the  principal  for  the 
amount  of  sales,  though  by  reason  of  such  agreement,  the  goods  were  sold  for  a  greater 
price  than  otherwise  could  have  been  obtaioed.     Guy  v.  Oakley,  13  Johns.  Rep.  332. 

91.  An  agent,  whether  public  or  private,  who  acts  within  the  scope  of  his  authority,  is 
not  liable  on  contracts  made  in  behalf  of  his  principal,  unless  he  makes  himself  personally 
responsible.  Bainbridge  v.  Downie,  6  Mass.  Rep.  253.  Mann  v.  Chandler,  9  Mass.  Rep. 
335.  Tippets  v.  Walker,  4  Mass.  Rep.  595.  Freeman  v.  Otis,  9  Mass.  Rep.  272.  Dawes 
▼  .  Jackson,  9  Mass.  Rep.  490.  Long  v.  Colbum  11  Mass.  Rep.  97.  Meyer  v.  Barker,  6 
Binn.  228.     Vide  M'Donough  v.  Templeman,  1  Har.  &  John.  156. 

92.  But  where  a  public  agent,  having  made  a  contract  with  an  individual,  in  behalf  of 
government,  so  conducted  himselt  that  the  party  lost  his  indemnity  from  the  government,  it 
was  held,  that  be  was  personally  liable.     Freeman  v.  Otis,  9  Mass .  Rep.  272. 

93.  So  he  will  be  personally  liable,  if  he  has  received  money  from  government  for  the 
purpose  of  discharging  the  contract.    Ibid. 

94.  If  a  person,  who  is  under  no  legal  obligation  to  execute  an  order,  undertake  it,*  and 
fxecute  it  pnfaithfuUy,  he  is  answerable  for  the  consequences.     French  v.  Reed,  6  Bion. 

95.  Miscellaneous  cases  as  to  the  liability  of  factors.  Clark  v.  Moody,  17  Mass.  Rep. 
14ft.  Bethone  v.  Neilson,  2  Caines'  Rep.  139.  Urquhart  v.  MMver,  4  Johns.  Rep.  lOJ. 
Rathbon  v.  Bodlong,  15  Johns.  Rep.  1.  Gray  v.  Murray,  3  Johns.  Ch.  Rep.  \\i2.  Miner 
V.  Tagert,  3  binn.  ii 04.  Passmore  v.  Mott.  2  Bion.  iJOI.  Joyce  v.  Sims,  2  Dall.  223. 
^awler  v.  Keaquick,  1  Johns.  Cas.  174.  Liotard  v.  Graves,  3  Caines^  Rep.  226.  Drum- 
mood  T.  Wood,  2  Caines'  Rep.  310.  Sanches  v.  Davenport,  6  Mass.  Rep.  258.  Alsop  v. 
Coit,  12Mass.  Rep.  40.  ^ 

^.  In  wh»t  manner  an  agent  is  bound  to  czectite  his  authoritjr.     Stackpolo  r.  Arnold,  II 
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Man.  Rep.  97.    Mayhew  ▼.  Prince,  1 1  Mats.  Rep.  54.     Northamptoa  Bank  r.  Pepeon,  1 1 
Mau.  Rep.  288.     Harper  r.  Hampton,  1  Har.  ic  Johns.  62^. 

97.  Rights  of  an  agent  against  hit:  principal  The  principal  is  not  liable  to  hit  factor,  if 
the  ftictor  depart  from  his  instructions.     Urqubart  t.  MMver,  4  Johns.  Rep.  103. 

98.  If  an  a^ent,  acting  bwnajide^  and  without  fault,  in  the  proper  service  of  his  principal, 
Ss  aabjectcd  to  expense,  the  principal  is  bound  to  indemnity  him.  Powell  v.  Trustees  of 
Newbni]grh,  ]9  Johns.  Rep.  984.  Vide  DUrcy  ▼.  Lyle,  5  Binn.  441.  Delaware  Ins.  Co. 
V.  Delaunie,  3  Binn.  295.     Riggs  t.  Lindsay,  7  Cranch,  500. 

99.  Aittni  of  the  principal  to  the  actt  of  hit  agent.  If  the  principal  m'ake  no  objection  to 
the  acts  of  his  agent,  it  is  equivalent  to  a  precedent  authority.  Frothingham  t.  Haley,  3 
Mass.  Rep.  70. 

100.  Lone  acquiescence,  by  the  principal,  in  the  acts  of  his  agent,  may  amount  to  a  con* 
firmation  of  them.  Ertck  t.  Johnson,  6  Mass.~Rep.  193.  Cuimes  &  Lord  ▼.  Bleecker,  1^ 
Johns,  Rep.  300. 

101.  So  a  sa\e  of  goods,  &c.  by  one  acting  as  agent,  but  without  authority,  may  be 
rendered  valid  by  a  subsequent  act  of  the  owner,  amounting  to  an  assent.  Clement  v. 
Jooea,  12  Mass.  Kep.  60.  Vide  Herring  v.  Policy,  8  Mass.  Kep.  1 1^  Kupfer  v.  South 
Parish  in  Augusta,  12  Mass.  Rep.  185.  Lent  v.  PadJeford,  10  Mass.  Rep.  230. 

W'<i.  The  right  of  maintaining  actions,  if  a  promissory  note  be  given  to  an  agent,  as 
such,  he  may  sue  upon  it,  in  bis  own  name.  Buffum  v.  Chadwick,  8  Mass.  Rep,  103. 
Vide  Van  Staphorst  v.  Pearce,  4  Mass.  Rep.  258.  Murray  v.  Toland,  3  Johns.  Cb.  Kep. 
569. 

103.  So  an  action  will  lie  by  a  factor  for  the  price  of  goods  by  him  sold,  and  payment  to 
him  will  be  good,  unless  forbidden  by  the  principal.  Girard  v.  Taggart,  5  Serg.  k,  Kawle,  27. 

104.  But  a  public  agent,  cannot,  in  his  own  name,  maintain  an  action  on  a  contract  en- 
tered iato  with  him  in  that  capacity.     Bainbridgo  v.  Downie,  6  Mass.  Rep.  253. 

105.  bo  it  seems,  that  a  mere  agent  of  a  corporation  cannot  maintain  an  action  on  a  pro- 
mise made  to  him,  as  agent.     Gilmore  v.  Pope,  5  Mass.  Rep.  491. 

106.  Duly  of  afhdor  or  consignee^  as  to  remittances.  For  the  law  in  relation  to  this  sub- 
ject, vide  Ferris  v.  Paris,  10  Johns.  Rep.  285. 

107.  SulMiigent,  An  agent,  appointed  fi^r  a  specifick  purpose,  has  no  general  authority  to 
substitute  agents,  by  whose  acts  the  principal  shall  be  bound.  Stoughton,  Sharon  and  Can- 
ton v.  Baker,  4  Mass.  Rep.  522.  Tippets  v.  Walker,  4  Mass.  Rep.  595.  Emerson  v.  The 
I'rovidence  Hat  Manufacturing  Co.  12  Mass.  Rep.  237. 

108.  Though  a  factor  cannot  pledge  the  goods  of  his  principal,  for  his  own  debt,  yet,  a 
Bub-agent  may  have  a  lien  upon  such  goods,  for  advances  made  upon  them.  Bowie  v.  Na- 
pier, 1  M^Cord,  I. 

109.  Commissions,  In  relation  to  the  rights  of  a  factor  to  commissions,   vide  Miller  v. 
,    Livingston,  1  Caines^  Rep.  349.    Robinson  v.  The  New- York  Ins.  Co.  2  Caines^  Rep.  357. 

Gray  v.  Murray,  3  Johns.   Ch.  Rep.  178.     Bradford  ▼.  Kimberly  &  Brace,  3  Johns.  Ch. 
Rep.  43L 

110.  Lien,  A  factor  has  a  lien  upon  the  goods  of  his  principal,  for  future  liabilities.  Sta- 
vans  V.  Rabins,  12  Mass.  Rep.  180.     Vide  Alexander  v.  Morris,  3  Call,  300. 

111.  6o an  agent,  who  effects  a  policy,  and  pays  the  premium,  has  a  lien  upon  the  po1i« 
cy,  so  long  as  he  retains  it  in  his  hands.    Cranston  v.  The  Philadelphia  Ins.  Co.  5  Binn,  538. 

1 12.  But  a  broker  cannot  retain  money  received  from  an  insurer,  for  a  loss  on  a  policy  by 
him  effected,  for  a  debt  due  to  him  by  his  employer,  who  was  known  by  him  to  be  the  agent 
of  another.     Foster  v.  Hoyt,  2  Johns.  Cas.  327. 

1 13.  Nor  can  a  sub-agent  retain  goods,  or  the  avails  of  them,  for  a  debt  against  his  imme- 
diate employer;  and  such  employer  may  maintain  an  action  for  the  goods,  in  his  own  name. 
Toland  v.  Murray,  18  Johns.  Rep.  24.     Vide  Buckley  v.  Packard,  20  Johns.  Rep.  421. 

114.  M'herever  the  property  of  the  principal  can  be  distinguished  from  thatoC  the  factor, 
(he  right  of  the  former  shall  prevail  over  the  possession  of  the  latter:  Thus,  where  a  facter 
sold  the  goods  of  his  principal,  and  received  bonds,  in  his  own  name,  for  their  price,  and  af- 
terwards t>ecame  bankrupt,  it  was  held,  that  the  principal  was  entitled  to  the  amount  se- 
cured by  the  bonds,  to  the  exclusion  of  general  creditors.     Price  v.  Ralston,  2  Dall.  67. 

115.  Cordinuance  of  authority.  A  conimiltee  appointed  by  the  court  of  common  pleas  may 
execute  their  commission,  atler  the  powers  of  such  court  have  been  transferred  to  another 
tribunal.    Brown  v.  The  County  of  Somerset,  1 1  Mass.  Rep.  221. 

116.  So  if  the  officers  of  a  corporation  constitute  an  attorney,  his  powers  will  not  ceaie 
when  their  term  of  office  expires,  but  he  may  execute  his  powers  allerwards.     Norlhamp- 

too  Bank  v.  Pepoon,  11  Mass.  Rep.  288.  .        ,u   .j 

Ml.  Hetocativn  of  authority.  If  an  agent  be  aothorized  to  pay  over  money  to  a  third 
person,  the  authority  may  be  revoked  by  Ibc  princip;.!,  before  payment  made.  Dow  v.  Pres- 
cott,  12  Mass- Rep.  419.  .        ^  ..         r  ♦ 

1 18.  But  where  there  has  been  negligence  in  giving  notice  of  a  revocation  of  a  power  to 
•ell  lands,  purchasers  under  the  attorney,  whose  power  has  been  revoked,  will  be  protec- 
ted.    Morgan  v.  Stell,  5  Binn.  305.  )■ 
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[*](C)  BROKER,  (g) 

Brokers  are  persons  employed  among  merchants  to  make  contracts  be- 
tween them,  and  fix  the  exchange  for  payment  of  vrares  sold  or  bought.  Ma. 
143. 

And  by  usageMn  London,  freemen  of  the  city  selected  out  of  the  compa- 
nies of  which  they  are  free,  and  presented,  by  six  at  least  approved  members 
of  their  company  to  the  mayor  and  aldermen,  and  by  the  court  of  aldermen 
allowed,  have  been  admitted  and  sworn  to  be  brokers  in  London.  Vide  the 
St.  1  Jac.  21.  8.  1.     [Vide  also  the  st.  6  Ann.  c.  16.] 

[Qu.  whether  the  selling  goods  by  auction  within  the  city  of  f*]Lon- 
don  by  an  auctioneer  who  has  paid  the  duty  of  20s.  for  a  licence,  required 
by  the  stat.  17  Geo.  3.  c.  50.,  but  who  has  not  been  admitted  as  a  broker, 
makes  him  liable  to  the  penalty  of  the  statute  for  acting  as  a  broker,  without 
having  been  so  admitted  ?  Seiiibl.  that  it  does  not.     2  H.  BL  555.] 

But  pawnbrokers,  who  buy  and  sell  goods  upon  pawn,  use  an  unlawful 
trade.     Kelg. 50.     [Videstat.  30 Geo.  2.  c.  24.] 

And  by  the  st.  1  (or  2.)  Jac.  21.  s.  5.  a  sale  or  pawn  to  them  of  goods 
purloined  or  stolen  at  any  place  within  the  city  or  liberties  of  London,  or  in 
Westminster  or  Southwark,  or  within  two  miles  of  London,  shall  not  alter 
the  property  of  the  goods  so  purloined  or  stolen. 

And  an  action  lies  against  them  by  the  owner  for  such  goods,  though  the 
felon  be  not  prosecuted.     Kelg.  50. 

And  by  the  same  stat.  s.  7.  if  the  owner  require  the  pawnbroker  to  shew 
him  such  goods,  and  tell  how  he  came  by  them,  or  how  he  hath  disposed  of 
them,  and  he  refuse  to  disclose  them,  he  forfeits  double  the  value.  [Vide 
stat.  30  Geo.  2.  c.  24.] 

[For  the  regulation  of  pawnbrokers,  see  25  Geo.  3.  c.  48.  37  Geo.  3. 
Cr  37.] 

(D)  LEX  MERCATORIA. 
There*  shall  be  no  survivorsip.  (k) 

Lex  mercatoriaf  or  law-merchant,  is  part  of  the  law  of  England.  Co.  L. 
11.  b.     2Rol.  114. 


(gj  Vide  sapra,  (B.) 

(4)  As  TO  TBV  LAW  OF  vkKTtfKKB^iv.^'-jind  Jiftt^  ailaw. — VFho  are  parlnert,'^}.  To 
make  a  person  liable  as  a  partner,  there  must  either  be  a  contract  between  him  and  the 
ostensible  person  to  share  in  the  proflt  and  loss,  or  he  must  haFe  permitted  the  other  to 
make  use  of  his  ercdit,  and  to  hold  him  out  as  one  jointly  answerable.     Doug.  371. 

3.  An  agreement  to  share  profits  alone,  cannot  prevent  the  consequence  of  also  sharing 
losses  with  respect  to  creditors.    4  Elatt,  146. 

3.  If  a  creditor,  having  been  jointly  concerned  with  his  debtor,  agree  with  such  debtor 
fo  be  jointly  and  equally  concerned  in  an  adventure  abroad,  and  that  such  debtor  shall 
purchase  and  pay  for  goods  for  the  adventure,  and  the  returns  shall  be  made  to  the  creditor 
in  liquidation  of  his  debt  ;  and,  in  consequence  of  such  agreement,  the  debtor  purchase 
goods  for  such  adventure,  it  is  a  partnership  agreement,  and  both  debtor  and  creditor  are 
liable  to  the  vendors.     12  East,  421. 

4.  A.  and  B.,  ship-agents  at  different  ports,  entered  into  an  agreement  to  share  in  certain 
proportions,  the  profits  of  their  respective  commissions,  and  the  discount  on  tradesmen's 
bills  employed  by  them  in  repairing  the  ships  consigned  to  them,  &c.  It  was,  however 
expressly  stipulated  between  A.  and  B.,  that  they  were  not  to  be  accountable  for  each 
othcr^s  losses.  Held,  that  although  with  respect  to  each  other  they  were  not  to  be  consid- 
ered as  partners  under  this  agreement,  yet  they  had  made  themselves  such  with  regard 
to  all  persons  with  whom  either  contracted  as  a  ship  agent.    9  H.  B.  23». 
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i.  ff'Tio  not,^A,  B.  aod  C.  agreed  ihat  at  much  oil  as  coald  be  procured  in  A. 'a  Dame 
only  should  be  purchased,  and  they  take  aliqaot  shares  of  it ;  the  oil  was  bought  according- 
ly, and  B.  and  C  were  held  not  liable  to  the  seller  as  partners  with  A.,  since  it  did  not  ap- 
pear that  the  parties  were  jointly  to  resell  the  goods.     1  H.  B.  37. 

6.  A.  B.  and  C.  agreed  to  join  in  a  mercantile  adventure  to  G.  They  were  each  to  pur- 
chase separately,  and  to  pay  for  separately,  goods  which  were  to  be  shipped  for  O.  in  the 
same  vessel,  and  they  were  to  share  in  the  profits,  if  any,  and  the  losses,  if  any,  on  the 
whole  outfit,  in  proportion  to  the  valne  of  the  goods  each  brought  in.  Held,  not  part-* 
ners,  and,  therefore,  not  liable  each  on  the  other^s  purchase.     4  T.  R.  720. 

7.  If  one,  purchasing  goods  for  exportation,  permit<  another  to  become  partner  in  the 
adventure,  the  second  does  not  thereby  become  liable  to  the  vendor  for  the  price  of  the 
goods.    4  Taunt.  582. 

[^*]8.  Joint-proprietors  of  a  stage-coach  by  agreement,  made  known,  cemme  temkU^  to 
the  public,  horse  separately  the  several  stages  of  the  road.  Held,  that  each  was  liable, 
and  not  the  others,  for  goods  famished  for  the  use  of  his  horses,     t  Taant.  49. 

9.  Money  lent  to  a  trader  by  a  partner  who  retires  from  business,  at  legal  interest,  with 
an  additional  annuity,  for  a  certain  term  of  yearsj  is  not  a  continuance  of  the  partnership. 
2  BJk.  998. 

JO.  If  a  person  make  himself  responsible  to  the  vendor  for  a  purchase,  upon  an  agree- 
ment with  the  purchaser,  that  if  any  profit  arise  from  the  sale,  he  shall  have  one-half  for 
bis  trouble  ;  this  does  not  constitute  a  partnership  between  the  parties.     4  East,  144. 

1 1.  An  agent  paid  out  of  the  profits  of  an  adventure,  is  not  therefore  a  partner  in  the 
goods.    '5  Taunt.  74. 

12.  The  consignment  of  a  bag  of  dollars  to  A.,  with  directions  to  pay  over  a  certain  num- 
ber to  B.,  creates  no  joint-  tenancy  between  them.    4  Taunt.  24. 

1 3.  Partner thip  cofi/roc/tf.— A  bond  is  given  to  one  of  several  partners  as  a  security  for 
money  to  be  advanced  by  the  firm.  Held  that  the  money  advanced  might  be  set  off  in 
taking  the  general  account..-'Ab/s,  the  obligor  had  become  bankropt— Queers,  if  the  bond 
was  not  considered  as  a  collateral  security.     1  M.  &  S.  545. 

14.  A  covenant  in  a  deed  of  partnership,  in  case  of  dissolution,  to  refer  all  matters  re- 
lating thereto  to  arbitration,  does  not  include  the  question  whether  the  consideration  given 
by  one  partner  to  the  oth^r,  on  entering  Ato  partnership,  should  be  refunded.  S  B.  &  P. 
131. 

15.  On  the  question,  whether  articles  were  ordered  by  the  firm,  acts  subsequent  to  the 
delivery  are  admissible  evidence  against  the  firm.    4  T.  R.  720. 

16.  Partncrtkvp  fnroperty.'^yf here  the  partner  in  England  refuses  to  appear  for  those 
abroad,  (he  court  will  not  relieve  against  a  distress  to  compel  appearance,  though  the  part- 
nership property  taken  was  paid  for  with  his  own  funds.     3  B.  &  F.  254. 

17.  If  on  an  elocution  against  one  of  two  partners,  the  partnership  effects  are  taken  and 
sold,  the  court  will  order  the  sheriff  to  pay  over  to  the  other  a  share  of  the  produce,  propor- 
tioned to  his  share  in  the  partnership  effects,  to  be  ascertained  by  the  master.     Dougl.  650. 

18«  If  ayi./a.  issue  against  one  of  several  partners,  the  court  will  not,  upon  the  applica- 
tion of  partnership  creditors,  either  refer  it  to  the  officer  to  ascertain  the  interest  of  the  de- 
fendant in  the  property  seised,  or  (c.  t.)  give  time  to  the  sheriff  to  make  his  return,  so  as  to 
enable  them  to  obtain  an  account  in  equity.  The  proper  time  for  the  sheriff  to  pursue,  is 
to  pot  some  person  in  possession  as  vendee,  and  to  leave  him  and  the  parties  interested,  to 
contest  the  matters  in  equity.     3  B.  &  P.  280. 

19.  Upon  an  extent  against  one  partner,  the  crown  can  only  take  the  separate  interest  of 
the  partner,  and  that  liable  to  the  partnership  debt.     Wightw.  50. 

20.  The  court  will  not  grant  an  afnottas  manut  to  remove  the  king^s  hands  from  partner- 
diip  property,  seized  under  an  extent  against  one  of  the  firm,  in  the  first  instance.  The 
course.  Is  to  apply  for  a  reference  to  the  deputy- remembrancer,  and  that  he  may  report  an 
account  of  the  joint  and  separate  property,  when  au  amotta9  manut  may  be  obtained  by 
consent,  en  giving  security.     2  Price,  198. 

21.  Individual t If  of. — 'Ibe  indorsement  of  a  bill  or  note,  by  one  of  several  partners,  in 
the  partnership  name,  though  without  the  consent  or  knowledge,  and  in  fraud  of  the  others, 
will  be  binding  on  the  partnership  as  between  them  and  an  innocent  holder.  3  Smith,  199. 
7  Ilast,  210. 

22.  A  debt  due  to  two  jointly  may  be  discharged  by  one  alone.    4T.  R.  519. 

^.  Satisfaction  of  a  bill  or  note  as  to  one  of  several  partners,  is  a  satisfaction  as  to  all  ; 
and,  consequently,  where  a  person  is  a  partner  in  two  firms,  a  bill  or  note,  which  is  satisfied 
as  to  one  firm,  is  satisfied  as  to  both  :  aod  this,  though  the  one  common  partner  be^  in 
fact,  ignorant  of  such  bills  or  notes  having  been  so  satisfied.     12  East,  317. 

24.  The  act  of  one  partner,  as  such,  is  that  of  the  firm  ;  if,  therefore,  a  contract  b^  con^ 
cinded  in  foreign  parts,  by  one  partner,  the  remaining  partners  being  resident  in  England, 
so  far  as  the  interests  ol  this  country  are  concerned,  it  is  considered  as  made  in  England. 
3T.  R  454. 

25.  ^cl  of  one  kinds  the  Jirm.^TUe  implied  authority  of  one  partner  to   bind  the   firm, 
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18  confined   io  caies  of  simple  contracts.     He  cannot  bind  it  by  deed,    th«  privilege  not 
being  usually  given  by  partners  to  one  another.     7  T.  R.  207.     10  East,  418. 

26.  Where  one  parly  has  g^iven  due  notice  that  he  will  not  be  bound  by  his  companioQ^s 
engagements,  he  is  safe.     10  Ea?t,  264. 

27.  One  partner  cannot  bind  the  tirai,  if  the  creditor,  when  he  trusted  him,  knew  that 
he  was  acting  without  aothority.     1  East,  48.  52. 

[•]28.  If,  when  the  creditor  trusted  the  partner,  he  had  reason  to  suspect  that  he  was 
nctint;  without  authority,  the  firm  is  not  answerable.     10  East,  264. 

29.  If  a  separate  creditor  of  a  member  of  a  firm,  receive  in  payment  from  bis  debtor  an 
accepted  bill,  drawn  eighteen  days'  before  its  delivery  to  the  creditors,  and  payable  forty 
days  after  date,  for  a  sum  exceeding  the  debt,  and  it  does  not  appear  that  the  creditor 
knew  that  the  bill  was  indorsed  by  his  debtor  in  the  partnership  firm,  or  that  such  payment 
was  unknown  to,  or  unauthoria^d  by,  the  other  partner,  and  where  evidence  to  this  effect 
might   be  adduced,  the   creditor  is  entitled  to  recover  payment  from  the  acceptor.     13 

East,  175. 

30.  A  private  agreement  for  a  consideration,  moving  to  himself  by  one  of  several  camera 
in  partnership,  to  carry  a  customer's  goods  free,  will  not  bind  the  firm,  who  may,  therefore, 
insist  upon  a  non-compliance  with  the  common  notice  in  defence  of  an  action  for  negU- 
«ence.     1  M.  &  S.  255. 

31.  RtsponsibiWy  of  each  for  the  other. — If  two  are  partners  as  attorneys  and  convey- 
ancers, and  one  receive  money  to  be  laid  out  on  mortgage,  the  other  is  liable  for  the  amount, 
though  the  partner  give  a  separate  receipt  for  it.     Cowp.  314. 

32.  Liabilitiei  of  partners  on  negotiable  instrument 9. —if  a  partnership  are  not  bound  on 
the  face  of  a  bill  or  note,  evidence  to  oblige  them  by  it,  as  proof  that  the  demand  for  which 
it  was  given  was  due  from  all,  will  not  be  admitted.     3  Camp.  493. 

33«  If  a  bill  drawn  by  one  member  of  a  firm,  be  remitted  to  their  agent,  who  is  in  the 
habit  of  receiving  bills  from  his  employers,  some  drawn  in  the  name  of  the  firm,  and  some 
by  the  separate  members  of  the  firm,  and  the  bill  so  remitted  be  taken  by  the  agent  to  the 
•banker^s,  who  discounts  it,  upon'the  supposition  that  it  is  drawn  on  the  partnership  account, 
and  the  proceeds  of  the  bill  are  remitted  by  the  agent  to  tho  partnership  account,  and  the 
discount  allowed  to  him  in  his  account  with  the  jpartncrship  ;  an  action  cannot  be  main- 
tained by  the  banker  against  tho  firm,  either  upoirihe  bill  or  upon  the  general  assumpsit- 
15  East,  7. 

34.  Liability  from  adoption,'^A  partner,  not  originally  liable,  cannot  be  charged  by  af- 
terwards acknowledging  himself  responsible,  or  accepting  bills  drawn  on  the  firm  for  the 

credit.    4  T.  R.  720. 

35.  Fraudulentiransttctionf. — Where  one  of  two  partners  sells  partnership  properly,  with- 
out his  companion's  authority,  and  receives  the  price,  tho  purchaser  may,  on  discovering 
the  fraud,  sue  the  vendor  for  money  had  and  received.     4  M.  &  S.  475. 

36.  Suits, — Partners  should  join  in  an  action  for  slander  in  the  way  of  their  trade.     3  B, 

ic  P«  150. 

37.  Where  a  banking  trade  was  carried  on  in  the  name  of  father  and  son,  held,  that  the 

father,  by  proving  that  the  son  had  no  property  in  the   banking  fund,  might  sue  alone  for 
money  overdrawn  by  a  customer,  but  not  otherwise.     14  East,  210. 

38.  One  of  two  partners,  without  his  companion's  authority,  sells  partnership  property, 
draws  a  bill  upon  a  purchaser  for  the  price,  in  name  of  the  firm,  and  receives  payment 
when  duo,  which  he  applifis  to  his  own  use.  Tho  property  is  not  delivored  to  the  pur- 
chaser, who,  therefore,  becomes  entitled  to  recover  back  bis  money.  Held,  that  he  might 
recover  it  against  the  partner  receiving  it  alone,  without  joining*  his  companion.    4  AI.  & 

5. 475* 

39.  A  surviving  partner  defendant  must  be  sued  as  such,  or  the  plaintiff  will  be  non> 
suited.    6  T.  R.  363.     2  M.  &  S.  25. 

40.  The  separate  property  of  one  partner  who  appears,  is  not  distrainablo  to  compel  an 
appearance  by  the  other.     4  Taunt.  299. 

41.  If  on  striking  a  balance,  a  sum  be  found  due  from  one  partner  to  the  other,  the  latter 
may  sue  the  former.     2  T.  R.  478.  473. 

42.  One  partner  may  sue  the  other  foriponoy  received  to  his  separate  use,  since  there  is 
no  community  of  interest  therein.     2  T.  R.  476. 

43.  Enaction  may  be  maintained  by  one  partner  ai^ainst  another,  for  the  non-perform- 
ance of  an  agreement  as  to  the  capital  to  be  advanced  for  the  furuaation  of  the  partnership. 
13  East,  7. 

44.  If  two  persona  agree  to  share  in  profit  or  loss  upon  goods*  bought  by  one  of  them, 
upon  their  joint  account,  an  action  may  bo  maintained  by  one  agaiust  the  other,  for  tho 
payment  of  his  share*     13  East,  7. 

45.  Dormxinl  partner, — Where  a  copartner  contracts  avowedly  in  bis  individual  capaci- 
ty, though  tacitly  for  hia  companions  also,  they  cannot  be  joined  as  co-plaintiffs,  for  aoa* 
performance  of  the  contract.      1  M.  &  S.  249.     2  Taunt.  324,  323. 

46.  A  de.aadaat  may  plead  a  seciet  parloersliip  in  abatement,  though  the  pittiaiiffjiad 
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Ba  meant  of  kaowiD^  of  the  partnership,  and  conld  not  hare  proved  Jf,  had  he  Joined 
the  fecret  partner  in  the  action.  1  Mars.  246.  5  Taunt.  609.  Denied  bj  Lord  £Ilen- 
^rough. 

47.  Surviv9r$hip,^On  the  death  of  one  partner,  the  legal  rii^ht  to  money  due  to  [•Jthe 
partnership  wholly  surrivcs  to  the  other.  If,  therefore,  it  be  paid  over  by  the  debtor  to  a. 
third  person,  the  sarrivins^parlnor  may  sue  the  payee  for  money  had  and  receiTad  without 
declaring  as  sanrivor.     2  T.  R.  476.  * 

^  Vide  M^Carty  v.  Nixon,  2  Dall.  65.  in  no  la,  Wallace  r.  Fitssimmona,  1  Dall.  t48» 
Penn  v.  Batler,  4  Dall.  354.     Lang  v,  Keppele,  1  Binn.  123.  }• 

48.  Stt-off.'^A  defendant  may  set  off  a  debt  dae  to  him  as  sarTiTing  partner,  against  a 
demand  in  his  own  right.     5  T.  493. 

49.  Since  a  debt  due  to  the  plaintiff  as  sarriYint;  partner,  is  due  from  himself  alone,  U 
maybe  set  off  against  a  demand  in  his  sole  right.'   6  T.  R.  5ft2. 

50.  l>iieoItifton.— After  the  dissoluUon  of  a  partnonhip  by  agreement,  one  of  the  persons 
who  composed  the  firm  cannot  put  the  partnership  name  on  any  negotiable  security,  not* 
withstanding  sach  partner  may  have  had  authority  to  settle  the  partnership  affairs.  Nor  ca« 
any  equity  arise  against  them  out  of  the  transaction.      1  II.  B.  155. 

51.  Notwithstanding  a  dissolution  ofparfnership,  the  authority  of  each  partner  to  bind  the 
flrm  by  his  admissions^  in  matters  which  originated  during  the  partnership,  is  the  same  aa  b»> 
fore.     1  Taont.  104. 

52.  On  a  dissolution  of  partnership  between  A.  and  B.,  an  assignment  of  the  effects  to  A, 
and  the  taking  upon  himself  payment  of  the  debts,  does  not  discharge  B.  'i  liability  for  mo« 
ney  formerly  held  by  A.  as  trustee  for  C,  and  applied  b^him,  with  B.^s  consent,  in  th«i 
partnersHip  trade.     ST.  R.  601. 

63.  Jlft«ce2/ancoui.— One  of  several  partnefs  in  a  contract,  receiving  goods  from  anotheit 
partner,  for  the  purpose  of  performing  the  contract,  cannot  pledge  them  to  pay  a  debt  from 
that  other  to  himself.     4  Taunt.  684. 

54.  Sbcoitdlt,  IV  EaviTT. — Who  are  partneru^A.  testator  entitled  by  leases  of  aneqnal 
duration  to  iron  mines  and  works,  by  will  gave  a  pecuniary  legacy  to  B.,  ^^  as  a  capital  fo? 
him  to  become  a  partner  with  my  executor,  of  one^fourth  share  in  the  trade  of  all  thosa 
works  as  long  as  the  lease  endures  ;^^  and  gave  all  the  residue  of  his  real  and  personal  ei- 
tatestoH.  and  his  wife,  and  appointed  H.  executor.  By  a  codicil  he  gave  to  C.  three- 
eights  of  the  concern  at  this  iron  work,  and  of  the  promises  at  C.  ;  ^*  so  the  partnership  will 
stand  at  my  demise,  C.  three-eights,  H.  three-eighths,  B.  two-eighths.^'  C,  H.,  and  B., 
jointly  carried  on  the  works  for  two  years  aOer  the  testator^s  death,  selling  iron  manufactur- 
ed by  them  not  only  from  ore  procured  from  the  testator^s  mines,  but  from  oro  and  oltf 
wrought  iron  which  they  purchased,  but  not  merely  For  the  purpose  of  oiixin^  with  thn  pro- 
duce of  the  testator^s  minos  for  improving  the  iron.  C,  at  ihe  en^l  o-  the  two  yedr«  punhas* 
ed  B.'s  share,  and  the  business  was  carried  on  in  the  same  manner  by  C  and  H.  till  H. 
died.  There  was  no  written  or  other  agreement  for  the  duration  of  the  partnership.  H^^Id, 
that  this  was  not  a  mere  joint  interest  in  the  produce  of  land,  but  a  trading  partnership  j 
that  it  was  dissolved  by  the  death  of  H.,  and  that  the  fact  of  C  and  H.  having  purchased 
and  taken  assignments  to  a  trustee  for  Ibcmselves,  o«^  some  of  the  rents  rpEcrved  by  the 
leases,  did  not  furnish  any  inference  of  an  agreement  to  continue  the  partnership  for  any 
definite  period  ;  and  a  sale  of  the  property  was  ordered  on  motion.  Semble,  too,  that  thi« 
was  a  trading  within  the  bankrupt  laws.     1  W.  C  C.  181. 

55.  Distinction  a\  to  partnert  icith  reference  to  tturd  persons^  and  at  between  thenuelres, 
— Partner  as  to  third  persons  by  a  specific  interest  in  the  profits,  as  such  ;  not  by  re- 
ceiving a  sum  of  money,  even  in  proportion  to  a  given  share  of  the  profits.  17  Ves, 
jon.  403. 

56.  Partnersliip  by  agreement  for  a  participation  in' profits  or  their  application.     18  Vci, 

soo. 

67.  Partner,  without  participation  of  profit,  by  lending  his  name,  though  contractmg  that 
he  shall  suffer  no  loss.     18  Ves.  Jan.  301. 

58.  Partner  by  a  share  in  profits  without  interest  in  capital.     19  Ves.  291. 

59.  Partnership  by  a  public  declaration  in   an   advertisement  of  disroUUion.     3  Ves.  Si 

Beam.  125.  r     ^^   ^^  , 

60.  What  oitociaiioTiit  are  legal^Au  to  the  legality  of  a  partnership  of  1600  shares,  Csea 
•tatate  6  Geo.  1.  c.  18.  s.  18.)  and,  if  leccal,  the  capacity  of  some  to  sue  for  a  dissolntion  on 
behalf  of  the  rest,  and   as  to  the  necessity  of  an  offer  of  contribution  to  losses,  &c.     QwcBr^. 

1  Ves.  &  Beam.  154.  ,,_..„ 

61.  influence  of  the  lex  mercatoria  vpon  partnerships — The  c  mnion  law  only  partially 
adopts  the  lex  mircaloria  in  respect  of  partnerships  in  trade,  hoMi;)\j  that  there  is  no  sur- 
▼ivorship  in  respect  of  interest  in  such  partnership,  but  that  in  respect  of  partnership  con- 
tracts, the  obligation  is  joint,  and  attaches  exclusively  on  the  survivors.  Relief  in  equity 
upon  joint  bonds  given  on  the  ground  of  mistake.     1  Mer.  563.  ,    ,        ♦      - 

64.  Duration  of  partnerships,-^ A  testator  entitled  by  leases  of  unequal  duration  to 
iron  mines  and  works,  by  will  gave  a  pecuniary  legacy  to  B.  as  a  capital  for  him  to  ba^ 
come  a  partner  with  my  execmtor^of  one  fourth  share  im  Use  tXade  t f  all  t^esa  works,  «Ian^ 
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*.  ik^  Um  emduru  ;*  w^  f^rt^  M  the  residue  of  his  real  and  peAOOftT  eslates  to  ft.  ^tA 
h  8  wife!  and  aMpoinid  H.  &ecutor.  By  a  codicil  he  tjave  to  C.  three-eights  of  the  concera 
At  th  a  iron-work  and  of  the  premiaeiat  C. ;  '  so  the  partnership  [*]win  stand  at  my  de- 
iVe;cThree-eight.,H.  three-eights,  B.  two-eights."  Held  that  this  did  not  create  a 
partnership  co-extensive  with  the  duration  of  the  leases.     1  W.  C.  C.  18 1 . 

63  CoMiruction  ofarttcU*.  F.  on  entering  into  articles  of  partnership  with  B.  paid  a  pre- 
mium :  F.  die..  After  his  death  B.  sold  the  good-will  of  the  trade.  Held,  on  the  construe- 
tion  of  the  articles,  that  the  representative  of  F.  was  not  entitled  to  a  share  of  the  money, 

for  which  such  good-will  was  sold.    3  Mad.  74.  ^ ,..  -*    *       -^u  j        r    -,  4v- 

^63  a.  Construction  ofihese  words  "  each  party  heing  at  liberty  to  withdraw  from  the 
joint  funds  so  much  only  as  is  necessary  for  bis  private  expences."    Stoughton  t» .  Lynch, 

1  Johns.  Ch.  Rep.  467.  J-  .....  j    ju 

64  IVaivtr  of  artieiea, ^The  conduct  oC  the  parties  in  a  partnership  may  supersede  the 
•tiDuiations  of  the  articles,  and  raise  a  presumption  of  assent  to  a  different  agreement,  and 
wi  approbation  of  a  mode  of  dealing  with  the  partnership  funds,  from  their  knowledge  of 

and  acfluiescence  in  it.     1  Rose,  437.  -     ..        a*,  *   r-u 

65.  Where  articles  of  partnership  contained  a  clause,  providing  for  the  settlement  oftbe 
Bartnership  accounts,  annually,  upon  a  certain  day ;  and  that  uport  the  death  of  a 
iartoer  hi  J  share  should  be  taken  and  paid  for,  by  the  survivors,  according  to  the  account 
next  before  his  death  ;  but  the  parties  bad  for  several  years  omitted  to  settle  the  accounts 
annually,  and  had  engaged  in  adventures  rendering  it  difficult  that  they  should  do  so — Held,, 
that  the  clause  rtlative  to  the  annual  settlement  of  accounts  was  to  be  considered  as  waiv- 
ed, and  that  a  deceased  partneE?s  share  was  liable  to  losses  happening  after  his  death,  oh 
Adventures  previously  existing  and  unclosed ;  and  an  injunction  was  granted  against  f^roceed- 
ing  at  law  against  the  surviving  partners,  on  a  bond  givep  to  the  executors  of  the  decease* 
partner  before  the  accounts  were  taken.     1  W.  C.  C  297. 

66.  DuiitM  and  obligcUiona  of  partner*  inter  se. — Implied  obligations  among  partners  as  fat 
as  they  are  not  regulated  by  express  contract:  for  instance,  to  use  the  joint  property  for  the 
benefit  of  all  the  owners.     1 6  Ves.  226.  ^ 

67.  Obligation  of  a  partner  to  apply  property,  as  received,  to  partnership  purposes,  or  t« 
oharge  himself  as  debtor  in  the  partnership  books.     3  Ves.  &  Beam.  36. 

68.  QtMsre,  whether  one  of  two  partners,  who  has  retired  from  an  active  concern  in  th« 
Irasiness,  can  be  compelled  to  look  into  the  partnership  accounts,  to  state  tbe  result  of  them 
as  to  particular  transactions,  which  the  acting  partner  had  transacted,  and  given  an  account 
of  by  bis  answer.    2  Mad.  176. 

69.  JigreenufU^  6e/ireen,  obligatory  upon  credi/ow.— One  partner  may  agree  with  a  re- 
tiring partner,  to  give  him  a  sum  for  the  concern,  though  they  know  tbe  partnership  io  be 
^solvent,  provided  no  fraud  on- creditors  was  intended.     1  Mad.  346. 

70.  Jiuihority  of  one  partner  to  act  for  or  bind  /tie  companione — Firm  bound  by  an  in» 
•trument  executed  by  one  in  the  presence  of  the  others.     3  Ves.  578. 

71.  To  make  a  partnership  liable  to  a  demand  in  respect  of  a  separate  transaction,  an 
agreement  must  appear.    6  Ves.  602. 

72.  Power  of  a  partner  to  bind  the  partnership  ;  unless  from  the  nature  of  the  transac- 
tion it  can  be  inferred  to  be  separate ;  in  which  case  previous  authority,  or  subsequent 
approbation  must  be  shewn.  Under  the  circumstances,  proof  in  bankruptcy  undisputed 
since  1793,  and  no  one  to  explain  the  transaction,  bat  one  partner,  inquiry  refused,    t 

Yes.  540. 

73.  Payment  to  one  partner  a  good  discharge.     15  Ves.  213. 

74.  Partnership  bound  by  the  signature  of  one  partner.     15  Ves.  286. 

75.  One  partner  acts  for  all  almost  universally  in  bankruptcy.     19  Ves.  293. 

76.  In  general,  a  partnership  is  bound  by  the  acta  of  an  individual  partner,  in  such  easeft 
aniy  as  in  tbe  usual  course  of  dealing  are  referrible  ,to  the  partnership  concerns.    2  Cox. 

dis. 

77.  Order  for  goods  by  two  partners,  afterwards  partnership  dissolved  ;  a  bill  drawn  oa 
the  two  partners,  but  accepted  only  by  one,  who  carried  on  a  separate  trade,  and  the  goods 
delivered  to  him,  no  claim  can  be  made  on  the  other  partner.     1  Mad.  583. 

78.  Equity  o/partrurt  inter  se. — Equity  among  partners ;  and  the  consequences  tipon  a 
dissolution,  with  reference  to  each  other  and  creditors.     1 1  Ves.  5. 

79.  One  ehaU  be  relieved  againet  the  o/Aer.— No  relief  upon  a  bill  by  one  partner  againsi^ 
another,  not  praying  a  dissolution.    2  Ves.  U  Beam.  329. 

80.  Of  transferring  the  management  of  the  concern  to  the  masUr  or  tru'tees^  or  appoint^ 
ing  a  receirer.—Jleceiver  appointed  of  partnership  stock  in  the  brewing  trade.     Dick.  1 14. 

81.  In  a  cause  for  an  account  for  copartnership,  both  parties  being  dead,  a  receiver  shaU 
be  appointed  ;  seeusy  in  the  case  of  a  surviving  partner.    2  B.  C.  C.  272. 

82.  Court  sometimes  takes  the  management  of  a  brewery  out  ofthe  hands  of  the  parties. 
1  Ves.  130. 

83.  Tbe  principle  upon  which  a  court  of  equity  interferes  between  partners  by  appoint- 
ing a  manager^  receiver,  &c.  it  merely  with  a  vi^w  to  th«t  relief^  by  winding  up  and  dta-. 

£•77] 


Lex  Mereat&rid.  fli 

V^ing  offhe  COBMK,  md  diTidinp^  the  prodace  ;  not  io  cmrwf  it  •m*  91ie  l^^eiiFt  theK« 
lore  wpald  not  upon  motion  appoint  a  manager,  &c.  of  the  Opera  Honsef  except  opon  the 
f  rinciple,  applicable  to  any  other  paFtnerahip,  as  tfecessary  to  the  relief  a  foreclosnra ; 
Mcing  into  consideration  also  the  difficulties  from  the  nature  of  the  subject  and  the  coatraet 
an  anxious  provision  for  arbitration,  and  that  one  party  was  by  the  expreai  contract  mana^ 
ger.     ISVes.  10.  '  ^      ^      ^ 

'84.  Receiver  not  ordered  merely  on  a  diiaolotien  of  partnership,  ordered  on  breach  of  tha 
dnty  of  a  partner,  or  of  the  contract,  as  by  continaing  trade  trith  joint  effects  on  the  separatf 
account.     18Ves.  S8t. 

85.  Motion  for  a  reccirer  on  a  mining  concern  refused  upon  a  claim  of  partnership  in  th« 
equitable  interest,  not  raised,  until  the  concern  at  a  great  expense  became  prosperous,  an4 
denied  by  the  answer.     19  Ves.  144. 

86.  The  Court  will  not  appoint  a  receiver  of  the  effects  of  a  subsisting  partnership  trade. 
Unless  on  the  grossest  abases  ef  some  of  the  partners.     2  Anst.  4S3. 

87.  The  Court  will  not  treat  a  bill  to  restrain  an  acting  partner  from  collecting  or  creal* 
ing  debts,  and  appointing  a  receiver,  as  if  it  were  in  nature  of  a  bill  to  restrain  waste,  what- 
ever they  might  do  were  such  partner  shewn  to  hare  been  guilty  of  culpable  conduct,  or 
to  be  insolvent.  Nor  will  they  permit  the  plaintiff,  in  aid  of  such  a  motion,  to  use  an  affida- 
Tit  made  and  fUed  after  the  coming  in  of  defendant's  answer :  though  in  a  case  analogona 
with. that  oPirreparable  waste,  such  an  affidavit  made  and  filed  before  answer,  may  be  used* 
1  Price,  303. 

88.  Partnerthip  propcrfy.-- Ships  purchased  by  one  partner  held  separate  property  as  be* 
'tween  the  creditors  after  his  bankruptcy  and  the  death  of  the  other,  upon  the  circum- 
stances ;  particularly  the  registry  being  made  in  the  name  of  the  one  partner  only ;  and  be- 
ing afterwards  continued  for  a  purpose,  that  would  have  prevented  any  claim  of  the  other  ; 
viz.  a  fraud  upon  an  act  of  parliament.     6  Vcs.  739* 

89.  A  partnership  being  dissolved  by  the  bankruptcy  of  one  partner,  the  assignees  ate  en- 
titled, beyond  an  account  and  distribution  of  the  stock,  &c.  io  a  participation  of  subsequent 
profits,  made  by  the  other  partners,  carrying  on  the  trade  with  the  capital,  as  constituted  at 
the  time  of  the  bankruptcy. 

Km  far  as  the  profits  may  have  been  produced  by  a  joint  application  of  that  and  other 
/nnds.-~Qf»sre.     15  Ves.  218. 

90.  Partner,  after  the  dissolution  of  the  partnership,  continuing  io  trade  with  tb#  joint 
property,  must  account  for  the  profits.     17  Ves.  29t. 

91.  I^ase  of  premises  where  a  partnership  trade  was  carried  on,  renewed  by  one  partnei^ 
Id  his  own  name  clandestinely  ;  a  trust  for  the  paurtnership  (  to  be  aroo«mted  for  as  joint 

liroperty.     17  Ves.  ^98.  «-        , 

92.  JVa/tire  ofrtal  utate  varied  by  partrurMp  fl^ermsni.— Though  a  copartnership  agrea<*^ 
aent  may  alter  the  nature  of  real  estate,  it  must  be  expresi,  so  to  do.    3  B.  C.  C  199. 

9a  Purchase  by  partners  of  real  estate  to  them  and  their  respective  heirs,  equally,  as  ten« 
ants  in  common,  &c.  to  be  used  in  trade  during  the  partnership  ;  with  covenants  against 
alienation  and  partition.    The  nature  of  the  property  is  not  varied.     9  Ves.  600. 

94.  Partnerthip  i/em'..— A  joint  creditor  taking  a  security  from,  one  partner  on  account^ 
%ut  which  is  not  paid,  does  not  render  the  debt  a  separate  debt.    Copper,  99. 

95.  Dinolutton  of  partnership '^BiWbj  partner  under  a  parol  agreement  charging  mu^ 
Ctondoct  in  the  other  partner,  and  praying  a  dissolution,  account,  and  injunction  from  ex- 
ecuting securities  in  the  name  of  the  firm  ;  demurrer  to  the  prayer  for  a  dissoluUon,  becausa 
there  was  no  writing  between  them,  over-ruled.     3  Ves.  75.         ^      ^    .  ^,  .     ^ 

96.  Partnership  may,  after  the  determination  of  it  by  the  contract  of  the  parlnefi  coa- 
•finning  for  the  purpose  of  winding  up  engagemenU  with  third  persons.     15  Ves.  226. 

97.  Partnership  without  any  provision  as  to  its  duration  may  be  determined  without  pre* 
Vious  notice  :  subject  to  the  accounts  tq  wind  up  the  concern.     16  Ves.  4». 

98.  The  consequence  of  the  dissolutiop  of  partnership,  where  there  are  no  articles  pre- 
scribing the  terms,  U  a  general  sale  and  account  of  the  joint  property  ;  <>'^«^^y /^J»ff  P?'** 
ners  therefore  cannot  insist  on  taking  the  share  of  another  at  a  valuation  ;  or  that  he  shall 
remove  his  proportion  from  the  premises ;  thereby  «ecuring  the  good-will .     17  Ves.  298. 

99.  A  partnership  without  articles  and  for  an  indefinite  period,  may  ^«  .^^"J^ij^^^^y  ^° J 
partner,  at  ant  time,  without  previous  notice  ;  subject  to  the  engagements  of  the  partner. 
fhT;  hot  tS  e^^^^^^  ^^«*'*^*  preyentt^^e  right  of  dis. 

1S{;nV rpareflt  SSl^^liere'd'  i^n" if  mind  as  to  be  incapable  of  conducthig  the  bo- 
sinew  accordrngTo  the  terms  of  the  articles  of  .copa^rtnership,  a  court  of  equity  wUl  dissolya 

*^1oTThe^^urt  iiU^^^^^        a  partnership,  where  U  appear.  thattKe  business  [•]cannat 
be^rriedon  ac^^^^^  the  true  intent  and  meaning  of  the  arUclespJ  coparti^ersh.p,  al- 

""jSi'  ^r^nZ  Si'&per^^^^^^^^^  of  the  parties,  malting  It 

im^^Zll^^rry  terms  stipulated.     2  Ves.  &  Beam.  299.     Decree  accord- 
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^rty  to  either  psirtj  to  lay   J^roposals  before  the  master  for  the  Maaagement  DaUl  the  Ale. 
2  Ves.  &  Beam.  299. 

Dissolution  ofpartnership  on  the  lunacy  of  a  partner,  if  to  be  obtained,  only  by  decree,  not 
by  the  act  of  the  survivors :  not  determined  where  they  had  carried  on  the  business  with  hii^ 
capital.     2  Vcs.  &  Beam.  303. 

103.  IIow  far  the  lunacy  of  a  partner  is  a  ground  of  dissolution,  depending  upon  the  de- 
gpree  and  probable  duration  of  the  disorder,  affecting  tho  capacity  to  fuldl  his  ooBtrac^— 
Qusre.     2  Ves.  &  Beam.  3o3. 

104.  The   death  of  a  partner  of  itself  works  a  dissolution  of  the  partnership ;  and  the 
xiere  want  of  notice  does  not,  it  seems,  make  the  estate  of  the  deceased  partner  liable  to  the 
debts  of  the  continuing  partners.     tHectu^  if  one  of  the  surviving  partners  is  an  executor  Of 
ttie  deceased.     3  Mer.  614.  ^ 

;  105.  A  partnership  for  a  term  of  years  is  dissolved  by  the  death  of  a  partner  before  thft 
term  has  expired.     3  Mad.  251. 

106.  if  a  retiring  partner  assign  all  his  share  in  the  concern  to  two  of  the  continuing  part- 
ners, upon  trust  to  pay  him  an  annuity  for  his  life,  subject  to  abatement  or  enlargement| 
with  the  fluctuation  of  the  profits  of  the  tra'Qe,  that  will  not  with  reference  to  creditors  de« 
termine  the  partnership.     1  Buck.  48. 

107.  A  retiring  partner  assigns  all  his  share  in  the  concern  to  two  of  the  continuing  part- 
ners, upon  trust  for  his  infant  children,  in  such  shares  as  he  should  appoint;  and  in  default  of 
appointment,  upon  trust  ibr  tho  children,  to  be  divided  amongst  them,  when  the  youngest 
shall  attain  to  21.  Held  that  the  contingent  interest  the  father  had  in  the  share  so  assigned^ 
depending  upon  the  death  of  any  of  the  children  under  21,  was  such  an  interest  reserved  by 
him  in  tho  concern,  as  withjeference  to  creditors,  prevented  the  determination  of  the  part* 
■oership.     1  Buck.  48. 

108.  Liability  of  retired  partner.^^A  general  devisee  in  trust  for  the  testator^s  widow 
and  children  having  received  from  the  widow,  who  was  executrix,  on  her  going  abroad  to 
recover  part  of  the  property,  bonds  for  a  debt  from  him  ani  his  partners  to  the  estate,  in  set- 
tling the  affairs  of  the  partnership  on  the  retirement  of  one  partner,  who  had  notice 
of  the  trust,  delivered  to  him  the  bonds  to  be  cancelled  without  the  privity  of  the  cef /tijfl 
^ue  trtut ;  continuing  to  make  remittances  on  that  account  from  the  funds  of  the  new  part- 
oership :  the  partner,  who  retired,  is  not  discharged.    4  Vcs.  36. 

109.  Liabililypfthe  aaseli  of  a  deceased  partner — Bankers  upon  a  deposit  of  money  with 
them  gave  notos  bearing  interest ;  the  partnership  was  dissolved :  one  of  the  partners 
soon  afterwards  died,  and  his  creditors  were  called  by  advertisement :  another  partnership 
was  formed  by  the  sorvivors  and  others,  who  re-issued  notes  of  the  former  partnership,  and 
paid  the  interest  of  the  depoBtt-notes  for  near  two  years,  when  they  failed :  the  assets  of  the 
deceased  partner  arc  not  dischari^'ed.     3  Ves.  277. 

1 10.  A  joint  creditor  by  simple  contract  may  go  against  the  assets  of  a  deceased  partners 
but  cannot  before  the  account  retain  separate  pioperty  of  that  partner  in  his  possessiout  3 
Ves.  bUG. 

1 11.  On  the  death  of  a  partner  in  a  banking-houce,  the  surviving  partners  carry  on  the  busi- 
ness without  changing  the  firm,  and  afterwards  become  bankrupt.  The  equities  of  the  se- 
veral classes  of  creditors  o(  the  partnerihip  against  the  estate  of  the  deceased  partner,  with 
refeience  to  the  alleged  solvency  of  the  house  at  his  death,  to  the  effect  of  subsequent  deal- 
ings and  transactions  with  the  survivors,  and  of  notice  expressed  or  implied,  and  to  the 
custom  of  bankers  declared  upon  exceptions  to  the  report  of  the  master,  distinguishing  the 
classes  of  creditors  according  to  the  differcot  nature  of  the  circumstances.     1  Mcr.  630. 

112.  Equity  of  a  creditor  against  the  eaCite  of  a  deceased  partner  not  barred  by  eight 
months'  non-claim  and  payment  in  part  by  the  surviving  parlne.-.     1  Mcr.  566. 

113.  JVo  difference  in  principle  between  the  c?.se  of  a  banking-house  and  any  other  part- 
nership as  to  the  equity  of  the  creditor  against  the  doceased  partner-s  estate.  Money  paid 
into  a  banker's,  constitutes  a  debt,  not  a  deposit.  A  creditor  s  leaving  money  in  the  hands 
rf  the  surviving  partners  in  a  bank,  does  not  constitute  a  now  contract,  nor  operate  as 
relinquishment  of  the  old  security.     1  xMcr.  558.  w^^^w  ai 

_  114.  No  rule  of  convenieiKe  5xing  any  period  within  which  a  creditor  of  a  bankinr- 
house  not  making  his  demand  on  tho  surviviii-  partners,  is  held  to  have  waived  his  euuitv 
against  the  estate  of  the  deceased  partner.     1  T.Icr.  5C9.  ' 

115.  Notice  of  the  death  of  the  deceased  partner,  whether  before  or  after  tho  creditor 
.[•Jhas  received  payment  in  part  from  the  surviving  partners,  not  material.     The  creditor 
by  drawing  on  the  surviving  partners,  recognizes  them  as  his  debtors,  but  not  exclusivelr* 
I  Mer.  570,  '' 

116.  Notice  to  the  surviving  partners  given  by  a  creditor  of  tho  partnership,  as  solic^to^ 
for  the  representatives  of  the  deceased  partner,  that  the  estate  of  the  deceased  will  not  be 
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'  llY.  Cradiior^ia  reip«ct  of  stock  standintr  in  the  namei  ^f  tha  yartaeii,  whick  wai  toii 
Sd  breach  of  trust,  and  the  proceeds  applied  to  the  use  of  partnership,  entitled  as  ai^ainst  th« 
estate  of  the  deceased  partner,  either  to  consider  it  as  a  debt  or  to  hare  the  stock  replaced, 
at  their  option.  It  makes  no  difference  that  the  stock  stood  in  the  name  of,  and  was  sold 
by  one  of  the  partners  only,  the  proceeds  haying  been  applied  to  the  partnership  use.  1 
Mer.  611. 

118.  Deposit  of  bills  frith  a  banking  house  in  the  life-time  of  D.  (a  partner  stnca  de- 
ceased), which  were  sold  by  the  house,  part  in  D.^s  Ufe-time,  and  part  after  his  death* 
Held,  the  estate  of  D.  is  not  answerable  in  respect  of  the  latter,  though  the  party  depo- 
siting had  no  notice  of  the  death  of  O*     1  Mer.  616. 

1 19.  SuntivoTahip^ — The  good- will  of  a  trade  carried  on  in  partnership  withoat  article! 
snrriyes ;  and  is  not  partnership  stock.  Profits  accrued  after  the  death  of  one  partner  are 
joint  property.     5  Ves.  539. 

120.  Whether  upon  the  death  of  a  partner  the  good-will  survives— QiMsre.     15  Yes.  2S7k 

121.  Partnership  determined  by  death  :  the  legal  property  surviTes  ;  not  the  beneficial 
interest.  Right  of  the  executor  to  the  ralue  of  the  testator's  interest,  to  be  aacertained,  not 
by  calculation,  but  by  sale.     15  Ves.  227.- 

122.  Sarviying  partner  being  erecntor,  not  entitled,  without  express  stipulation,  to  any 
allowance  for  carrying  on  the  trade  after  the  testator's  death.     1  Ves.  &  Beam.  170. 

123.  Allowed  expences  actually  incurred  under  an  erroneous  conception,  that  he  was 
sole  proprietor  by  purchase  from  his  co-executors  ;  set  aside  as  a  breach  of  trust ;  though 
^ona  Jidt-     1  Ves.  k  Beam.  170. 

124.  Under  the  usual  decree  for  an  account  on  a  bill  by  creditors,  the  master  refused  to 
proceed  upon  the  claim  of  the  suryiving  partners  of  the  testator,  in  respect  of  a  debt  allow- 
ed to  be  due  to  them,  on  the  balance  of  certain  dealings,  between  the  partnership  and  the 
testator  in  his  separate  capacity  ;  but  on  motion  to  be  admitted  te  go  in  before  the  master, 
and  proye  this  debt  under  the  decree,  it  was  referred  to  the  master  to  take  the  accountv 
3  Mer.  297. 

125.  StmbU^  on  a  partnership  between  professional  persons,  the  good- will  of  a  btisiiien, 
on  the  death  of  one,  survives.     3  Mad.  14. 

126.  Attouniing, — Account  directed  four  years  after  dissolution,  circumstances  shewing 
ibat  the  partner  retired  from  a  con yictiori»  that  the  pamersbip  was  insoiyent.  4  B.  C.  C. 
423. 

127.  Partnenbip  without  any  stipulation  as  to  the  proportion* ;  the  partners  entifled  la 
equal  moMies.    16  Ves.  49. 

128.  The  court  cannot  make  any  allowance  to  one  partner  for  the  expence  of  enter- 
taining the  customers.  .  The  accounts  haviog  been  annually  balanced  without  such  an 
iiem  is  condusiye.     1  Anst*.  94. 

129.  Ext€uHon  against^  an^litn  upon  joint  properly.'^ Judgment  against  one  of  two 
partners :  Execution  to  be  only  of  a  moiety  ;  but  in  equity  upon  the  failure  of  one,  the 
partnership  fund  is  to  be  distributed  among  the  joint  creditors.     I  Ves.  240. 

130.  A  separate  creditor  of  a  partner  has  no  right  against  the  joint  property  farther  thail 
ihe  separate  interest  of  that  partner  ;  viz.  his  share  upon  a  division  of  the  surplus,  aubject 
to  the  accovnts  of  the  partnership  ;  therefore  joint  property  of  an  insolvent  partnership 
taken  in  execution  for  a  separate  debt  cannot  be  held  against  the  joint  creditors.  4  Ves. 
896. 

131.  Assignee,  executor,  or  separate  creditor,  coming  in  the  right  of  one  partner  against 
the  joint  property,  comes  into  nothing  more  than  an  Interest,  subject  to  an  account  be- 
tween the  partnerahip  and  the  partner,  and  therefore  to  the  joint  debts  :  assignee  undet 
a  separate  commission  of  bankruptcy  has  only  the  same  right  to  stand  in  the  place  of  the 
bankrupt  by  the  common  law,  not  under  the  bankrupt  laws.    4  Ves.  397. 

132.  Execution  under  a  judgment  by  a  La^rate  creditor  as  to  a  moiety :  whether  in 
equity  subject  to  the  partnership  account — ^<tre,     1 1  Ves.  85.    ^ 

133.  Assignment  by  one  partner  of  joint  property  to  secure  his  separate  debt,  must  be 
subject  to  the  joint  debts.     1 5  Ves.  557. 

134.  Execution  by  a  separate  creditor  against  joint  property  ;  subject  to  account,  ascev- 
taining  tlic  specific  interest  of  the  partner  in  the  joint  effects.     17  Vei.  407. 

135.  Execution  against  joint  property  ;  though  the  foundation  of  the  action  had  no  rela- 
iiott  to  the  joint  concern.     17  Ves.  413, 

136.  Execution  at  law  under  judgment  against  a  partner,  formerly  by  seizing  the  joint 
effects,  and  selling  the  undivided  share  ;  now  by  selling  the  actual  interest ;  how  to  be  at* 
eertaiaed  except  in  a  coorl  of  equity. — Qumr*.    2  Ves.  &  Beam.  301. 

137.  Proof  of  partnership. — A  partnership  cannot  be  established  by  the  evidence  of  the 
partners  and  their  private  communications.  The  fact  must  be  proved  aitwnrfe.  For  want 
efsuch  proof  a  commission  against  the  ostensible*  partners  was  sustained.     6  Ves.  424. 

138.  Agreeffunts  betufetn^\aried  by  parol  evidence — On  one  of  two  partners  retiring  from 
Irade,  it  was  left  to  arbitrators  to  dotermine,  (amongst  other  things,)  what  was  to  be  paid  to 
ibe  retiring  partner  for  the  good-will  of  the  trade  ;  and  they,  on  an  understanding  thatthe 
itOchig  fiirts0i  wttad  set  aet  «p  Ike  trade  hs  the  saMo  street  or  i(s  Ticteity,  awarded  56^i^ 
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as  the  8h«n  •f  tke  ¥9Hiviig  ffartaer,  for  the  {[ood-will,  which  w&i  paid  ;  but  »•  m«BtioM  «(li». 
made  in  the  award  as  to  the  retiring  partner  aot  carrjiag  oa  the  trade  ia  the  lame  street  ot 
its  vicinity.  AAerwards,  be  having  set  up  the  trade  in  the  same  street,  a  decne  was  made^ 
on  parol  evidence,  of  the  understanding  upon  which  the  award  was  made,  en  joining  him, 
on  the  ground  of  fraud,  from  carrying  on  the  samo  trade  in  the  same  street  or  ita  vicinity,  t 
Mad.  198. 

139.  The  meaning  of  tKe  temi  **  g^od-wiW^  ascertained, -'^rood-will  of  a  trade  in  two 
distinct  senses,  as  between  a  continuing  and  a  withdrawing  partner  ;  one  as  it  necessarily 
arises  out  of,  and  is  connected  with,  ownership  ;  the  other  where  it  is  made  matter  if 
contract,  as  not  to  carry  on  the  same  trade,  or  not  within  a  certain  distance,  Sec*  8 
Mer.  452. 

•{  140.  JFho  are  not  partners.  Owners  of  a  voMel  and  cargo,  not  being  otherwise  concern- 
ed in  trade,  are  not,  in  general,  partners.  Holmes  v.  United  Ins.  Co.  2  Johns.  Cas*  329  • 
"Post  &  Russell  V.  Kimberly  and  Brace,  9  Johns.  Rep.  470. 

141.  Underwriters  on  the  same  policy,  by  accepting  an  abandonment,  and  appointing  4 
temmon  agent  to  take  care  of  the  property,  do  not  thereby  constitute  themselves  partners. 
United  Ins.  Co.  a  Scott,  1  Johns.  Rep.  100. 

142.  An  association  of  individuaU,  proprietors  of  certain  exclusive  rights  to  navigate 
with  steam,  &c.  is  not  a  co-partnership ;  but  the  parties  are  tenants  in  common  of  the 
property  and  fraachiieB  belonging  to  the  company.  Livingtton  e.  Lynch,  4  Johni.  Ch. 
&ep.  573. 

143.  Miscellaneous  Casei.  Muzzy  e.  Whitney,  10  Johns.  Rep.  226.  Dob  «.  Halseyf 
16  Johns.  Rep.  34.    M^Neven  v.  Livingston,  17  Johns.  Rep.  437. 

144.  Act  of  one  binds  thejirm*  Partners  are,  by  law,  J  table  to  be  charged  Jointly  and 
severally,  upon  all  contracts  made  by  either  partner,  relating  to  the  partnership  busineu. 
Mortimer  y.  Caldwell.  Eirby,  63.  Bradley  v.  Camp,  Kirby,  77.  Slorer  r.  Hinkley^ 
Kirby,  147. 

145.  An  individual  partner  may,  by  a  bill  of  exchange  drawn  in  his  own  name  on  th* 
£rm  of  which  he  ie  a  partner,  for  a  partnership  debt,  bind  the  firm.     Dougal  T.  Cowle%. 

6  Day,  511. 

146.  A  dormant  partner  will  not  be  bound  by  the  act  of  his  co-partner  in  making  a  coa- 
tract,  if  he  revoke  his  implied  authority  thus  4M>ind  him  in  presence  of  the  party  witk 
whom  the  contract  is  made.    Leavitt  v.  Beck,  3  Conn.  Rep.  124. 

147.  One  partner  cannot  bind  hia  co-partner,  by  seal.  Clement  ▼•  Brush,  3  Johns. 
Cas.  180.  Green  v.  Reals,  2  Caines^  Rep.  254.  Ludlow  v.  Simond,  2  Caioea^  Cas.  ib 
£rror,  1.  Tom  v.  CkM>drich,  2  Johns.  Rep.  213.  Skinner  v.  Dayton,  19  Johns.  Rep.  513. 
Gerard  v.  Basse,  1  Dall.  1 1 9. 

148.  Nor  will  a  security  nven  by  one  partner,  in  the  partnership  name,  known  to  b» 
for  hift  individual  debt,  bind  the  firm.  Livingston  v.  Hattie,  2  Caines'  Rep.  246.  Living- 
ston V.  Roosevelt,  4  Johns.  Rep.  251.  Dubois  v.  Roosevelt,  4  Johns.  Rep.  262.  in  nota. 
Lansing  v.  Gaine,  2  Johns.  Rep.  300.  Dob  v.  Halsoy,  16  Johns.  Rop.  34.  Baifd  v. 
Cochran,  4  Serg.  &  Rawle,  397. 

149.  Nor,  in  such  case,  will  a  friendly  indoraer  be  holden  by  his  indorsement.  Living- 
ston V.  Hastie,  ubi  supra. 

150.  But  it  seems,  that  where  one  partner  executes  a  contract,  in  the  partnership  nama 
tinder  seal,  and  both  acknowledge  the  seal,  both  will  be  bound.  Ludlow  v.  Simond^ 
ubi supra* 

151.  A  release,  und^r'seal,  by  one  partner,  of  a  debt  due  the  partnership,  is  binding  on  all 
the  partners.  Piorsoa  v.  Hooker,  3  Johns.  Rep.  68.  Vide  Bulkiey  v.  Dayton,  14  Johns. 
Rep.  387.     Buchanan  v.  Curry,  19  Johns.  Rep.  137.    Salmon  v.  Davis,  4  Binn.  375. 

152.  So  if  one  of  two 'partners  execute  a  bond  in  the  partnership  name,  and  affix  only 
one  seal,  the  assent  of  the  other  partner,  ^  the  time  of  execution,  will  make  it  the  deed 
of  both.    Mackay  v.  Bloodgood,  9  Johns.  Ttep.  285. 

153.  An  indorsement  in  the  partnership  name,  by  an  individual  partner  Will  bind  the 
partnership,  and  may  be  declared  on  as  the  indorsement  of  the  firm.  Manhattan  Compa- 
ny V.  Ledyard,  1  Caines'  Rep.  192. 

154.  But  where  one  of  two  partners  subscribes  the  partnership  name,  as  surety  for  ai;i<w 
thor,  without  the  assent  of  the  other,  the  latter  will  not  be  bound.  Foot  v.  Sabin,  19 
Johns.  Rep.  154. 

155.  The  acts  of  a  majority  of  the  partners  oi  a  firm,  will  bind  the  rest.  .Kirk  v.  Hodg- 
son, 3  Johns.  Ch.  Rep.  400. 

13G.  One  partner  may  appoint  one  agent,  whose  acts  will  bind  the  firm*  Til  lie  r  v. 
Whitehead,  I  Dall.  269. 

157.  Limited  partnerships*  Where  a  limited  and  special  partnership  exists,  and  persons 
dral  with  it,  knowing  it  to  be  sugb,  tho^  are  bound  by  the  terms  of  such  partnership. 
Ensign  v.  W'aods,  1  Johns.  Cas.  171. 

168.  One  partner  cannot  bind  his  co-partner  in  any  contract  not  connected  with  their 
trade  or  business ;  and  the  knowledge  of  the  limited  nature  of  the  partnership,  as  ip 
third  personS)  will  be  inured  from  cilrcQmktances;  Ltvingstoii  v.  Rbdsevelt,  4  Johns.  Re^. 
251. 
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'459«  Ihrmani  fartntr.  Dormant  partners  are  not  liable  «pe«  Motmeti  made  oat  of 
tie  nf  nal  coune  of  commerctal  bntineu  ;  as  in  specnlations  in  the  purchase  and  sale  of 
lands.    Pitts  t.  Waughy4  Mass.  Rep.  4«4.    Vide  Liyinsston  ▼.  RooseTelt,  4  Johns.  Rep. 

180.  It  seems,  that  there  is  no  remedy  against  dormant  partners,  either  at  law,  or  in  equity, 
"Vhere  judgment  has  been  preTiously  obtained  against  the  acting  partners^  although  sucli 
judgment  remains  unsatiBfied.     Robertson  ▼.  Smith,   18  Johns.  Rep.  459.    Penny  t.  Mar- 
thi,  4  Johns.  Ch.  Rep.  566.  « 

161.  lAtMliiy  of  partners  to  toih  olfitr.  Where  three  or  more  partners  contribute  ser- 
erally,  and  in  dUX^renx  -piuyurttwa^  t»  Iw  j»iai«iQc]r«  and  one  of  them  Tiolatei  the  articlee 
of  co-partnership,  each  has  his  several  remedy  for  the  breach.    Dunham  t.  Gillia,  8  Mass. 

Rep.  4452. 

162.  Where  one  of  several  partners  took  an  assignment  of  all  the  stock  and  credits  of 
4he  company,  and  agreed  to  pay  all  the  partnership  debts,  it  was  held,  that  he  was  liable 
Ibr  a  debt  due  from  the  company  to  another  partner.    Hobart  y.  Howard,  9|Maa8  Rep.  304. 

163*  lAohiWy  of  tndtmdual  parlner«  to  third  ptrsono.  A  copartner  may  bind  himself 
Ibdiytdually,  by  a  contract  made  for  the  benefit  of  the  firm.  Sylvester  v.  Smith,  9  Massi 
Rep.  119. 

Id4,  lAabilHy  of  partners  for  partnership  debts.  An  agreement  between  partners  that  one 
aball  receive  the  partnenbip  property,  and  be  bound  to  pay  all  the  partnership  debts,  wUl 
not  discharge  the  others  from  their  original  liability.    Mortimer  v.  Caldwell,  Kirby,  63. 

165*  Where  one  partner,  for  a  partnership  debt,  executes  a  bond  with  snrity,  and  the 
surety  lends  money  to  his  co-obligor  to  take  up  the  toond,  both  partners  are  liable,  in  a»- 
enmpsit,  for  the  money  loaned.    Walden  v.  Sherbeme,  15  Johns.  Rep.  409. 

166.  IdabiWy  of  partnership  property  for  tht  debts  of  indwidual  partners.  The  efl^cta 
of  a  partnership  cannot  be  taken  in  execution  for -the  debt  of  an  individual  partner  t  but 
his  interest  in  the  partnership  funds,  subject  to  the  partnership  accounts,  may  be  tkken. 
Church  V.  Knox,  2  Conn.  Rep.  514.  Vide  Pierce  v.  Jackson,  6  Mass.  Rep.  242.  Fish  v* 
Herrick,  6  Mass.  Rep.  271.  Phillips  v.  Bridge,  11  Mass.  Rep.  842.  Goodwin  v.  Richard- 
eoo,  1 1  Mass.  Rep.  469.  Wilson  v.  Conine,  2  Johns.  Rep.  280.  Merserean  v.  Norton,  Itf 
Johns.  Rep.  179.  Smithes  Case,  16  Johns.  Rep.  102.  Moody  v.  Payne,  2  Johns.  Ch.  Rep* 
548.  Nicoll  V.  Mumford,  4  Jqlins.  Ch.  Rep.  522.  Murray  v.  Murray,  5  Johns.  Qh.  Rep. 
eO.  Rodrignes'  y.  Heffeman,  5  Johns.  Ch.  Rep.  417.  Knox  v.  Summers,  4  Teates^  477. 
Bank  of  N.  America  v.  M'Call,  4  Binn.  371. 

167.  Power  of  individual  partners  over  the  partnership  effuts.  Each  partner  has  a 
oomplete  controol  over  the  partnership  efiects,  with  the  po-wer  of  disposing  of  them  for 
the  purposes  of  the  partnership  concern.  Quiner  v.  The  Marblehead  Social'  Ins.  Co. 
jLO  Mass.  Hep.  476.  ^  Lamb  v.  Dnrant,  12  Mass.  Rep.  54. 

168.  And  one  general  partner  may  sell  a  ship  belonging  to  the  co-partnership;  but 
where  such  a  sale  was  made  while  the  ship  was  abroad,  and  under  the  controul  of  another 
partner,  and  the  partner  abroad  also  sold  the  ship,  and  delivered  possession  to  the  pur* 
chaser,  immediately,  the  latter  sale  vested  a  valid  title  to  the  ship,  though  made  subse- 
f  uently  to  the  sale  at  home.     Lamb  v.'Durant,  12  Mass.  Rep.  54. 

169.  Remedy  of  partners^  as  against  each  other.  Assumpsit  will  not  lie  between  part* 
Ders  for  a  balance  due  upon  their  partnership  account,  unless  the  amount  has  been  previ- 
ously liquidated,  and  the  balance  struck.  Beach  v.  Hotchkiss,  2  Conn.  Rep.  425.  S.  P. 
6^.  Vide  Casey  v.  Brush,  2  Caines*  Rep.  293.  Wetmore  v.  Baker,  9  Johns.  Rep.  307. 
Morray  v.  Bogert,  14  Johns.  Rep.  318.  Halsted  y.  Schenelzel,  17  Johns.  Rep.  80.  Oseae 
Y.  Johnson,  4  Dall.  434.  S.  C.  1  Binn.  191. 

170.  But  an  action  at  law  cannot  be  sustained  for  the  settlement  of  a  partnership  ae- 
eount,  if  the  number  of  partners  exceed  two ;  the  only  remedy,  in  such  case,  being  by 
hill  in  chancery.  Beach  v.  Hotchkiss,  2  Conn.  Rep.  425.  Kiven  y.  Spickerman,  12 
^ofans.  Rep.  401. 

171.  Yet,  it  seems,  tliat  assumpsit  will  lie  by  one  partner  against  another,  to  recover 
hack  money  paid  by  mistake,  on  a  dissolution  of  the  partnership.  Bond  v.  Hays,  12^ 
Mass.  Rep.  34. 

^172.  So  vrhere  two  partners  join  in  a  conveyance  of  real  estate  belonging  to  them 
jointly,  and  one  of  them  receives  the  purchase  money,  the  other  may  maintain  assumpsit^ 
§oT  his  proportion.     Coles  y.  Coles,  15  Johns.  Rep.  159. 

173.  Adions  between  partners  and  third  persons.  A  surviving  partner  may  maintain 
an  action  in  his  own  name,  for  a  debt  accruing  to  the  partnership,  before  or  after  the  death 
ef  the  other  parfn^r.     Barnard  v.  Wilcox,  2  Johns.  Cas.  374. 

174.  And  so  if  one  partner  withdraw  himself  trom  the  partnership-  Barnard  v.  WilcoXt 
nbi supra. 

175.  But  where  an  action  is  brought  by  a  suryiying  partner,  the  death  of  the  other  part-i 
9ar  should  be  alleged ;  unless  there  be  a  new  promise,  or  an  account  staled  after  the 
4eath.     Holmes  v.  D^Camp,  1  Johns.  Rep.  34. 

176.  Where  several  persons  are  engaged  in  a  joint  transaction,  the  proceeds  of  Tvhich 
*e  received  by  ft  ^Mperson,  wh#  prajftiseflte  pay  oajch  his  respective  proportiou  in  a 
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to  it  by  one  parfai^r,  for  hU  proportion,  ha  cannot  set  up  any  eqaitiet  which  Me  partner 
may  have  against  another,  or  object,  that  they  were  partners,  bat  mast  pay  according  t«^ 
his  promise.     Bonn  r.  Morris,  3  Caines'  Rep.  54. 

177.  If  one  partner  purchase  goods  for  the  benefit  of  both,  and  one   of  them  dies,  -as* 
turopsitwill  lie  against  the  suryivor,  without  taking  notice  of  the  partnership  or  the  dealh.^ 
of  one,  and  the  sarrivorship  of  the  other.    Goelet  r*   M^Kinstry,  1  Johns.  Cas.  405.' 
Vide  Tom  V.  Goodrich,  2  Johns.  Rep.  213. 

178.  So  w]»re,  on  the  sale  of  goods,  one  partner  makes  a  special  warranty,  that  partner 
nay  be  sued  without  joining  the  other.    Clark  v.  Holmes,  3  Johns.  Rep.  148. 

179.  AtAghment.  One  partner,  -vrithout  die  icnowieage  of  the  o&er,  may,  in  the  partner- 
ship name,  make  a  valid  assignment  of  a  debt  due  to  the  company.  Mills  y.  Barber,  4  Day^ 
428.  Quiner  v.  The  Marblehead  Social  Ins.  Co.  10  Mass.  Rep.  476.  Vide  Harrison  y.  Star- 
ry, 5  Cranch,  289. 

180.  So  choses  in  action  may  be  thus  assigned.  Quiner  y.  The  Marblehead  Social  Ins. 
Co.  ubi  sapra, 

181.  Evidence  of  PnrinerMp.  What  shall  be,  and  what  not.  Champlin  y.  Tilley,  8 
Day,  306.  Eaton  y.  Taylor,  10  Mass.  Rep.  54.  Drake  y.  Elwyn,  1  Caines^  Rep.  184. 
Bogert  y.  Lingo,  3  Caines^  Rep.  92.  Whitney  y.  Ferris,  10  Johns.  Rep.  66,  Sweeting  y. 
Turner,  10  Johns.  Rep.  216.  Livingston  y.  Roosevelt,  4  Johns.  Rep.  251.  Whitney  y. 
Sterling,  14  Johns.  Rep.  215.     Gowan  v.  Jackson,  20  Johns.  Rep*  176. 

182.  Mmisnons.  One  partner  cannot  bind  his  co-partner,  by  an  admission  made  after 
dissolution  of  the  partnership.    Walden  v.  Sherburne,  15  Johns.  Rep.  409. 

183.  Effect  of  articles  in  relation  to  third  per6onf.  Vide  Walden  v.  Sherbnme,  15  Johns. 
Rep.  409. 

184.  Disiolution.  What  shall  be  sufficient  notice  of  it.  Mowatt  y.  Howland,  3  Day, 
j353.     Lansing  v.  Gaine,  2  Johns.  Rep.  300. 

185.  If  one  partner  withdraw  bimielf  from  the  co-partnership,  thereby  caasing  its  disso- 
lution, he  is  liable  on  an  executory  contract,  previously  entered  into  by  the  co-partnership, 
in  the  same  form  of  action,  and  to  the  same  extent,  as  though  there  had  been  no  dissolution. 
Whiting  v.  Farrand,  1  Conn.  Rep.  60. 

186.  If  one  partner,  after  the  dissolution  of  the  partnership,  issue  notes  in  the  partnership 
name,  tlie  other  partner  is  not  liable.     Lansing:  v.  Gaine,  2  Johns.  Rep.  300. 

187.  Nor  can  one  partner  after  a  dissolution,  indorse  notes  or  bills  given  before  to  the 
firm,  though  he  is  authorized  to  settle  the  partnership  concerns.  Sanford  v.  Mickles,  4 
Johns.  Rep.  224. 

187.  So  the  acknowledgment  of  a  debt  by  one  partner,  after  a  dissolution,  will  not  bind 
(he  other  partners.     Hackley  y.  Patrick,  3  Johns.  Rep.  636. 

188.  But  such  acknowledgment  will  preclude  the  other  partners  frona  availing  themselves 
of  the  statute  of  limitations.     Smith  v.  Ludlow,  6  Johns.  Rep-  267. 

189.  But  the  acceptance  of  a  bill,  by  one  partner,  will  bind  the  firm,  where  no  notice  of 
the  dissolution  has  been  given.    Ketcham  v.  Clark,  6  Johns.  Rep.  144. 

190.  A  partnership  existing  between  persons,  subjects  ot  different  governments,  is  dissol- 
ved by  the  breaking  out  of  war  between  the  two  countries.  Griswold  v.  Waddington,  IS 
Johns.  Rep.  57,  S.  C.  16  Johns.  Rep.  438.  in  Error.  Seaman  v.  Waddington,  16  Johns. 
Rep.  610. 

^  191.  If  such  partnership  expire  by  its  own  limitation,  during  the  war,  notice  of  dissolu- 
tion is  unnecessary.    Ibid. 

192.  It  seems,  that  the  death,  insanity  or  bankruptcy  of  a  partner,  works  a  dissolution  of 
the  partnership.    Ibid. 

193.  Either  partner  may,  by  his  own  act,  dissolve  a  partnership,  unlimited  in  point  of 
time.    Ibid. 

194.  So  an  assignment  by  one  partner,  of  alibis  interest  of  the  partnership  stock,  dif« 
iolves  the  partnership.    Marquand  y.  The  New- York  Manufacturing  Co.  17  Johns.  Rep. 

195.  M'tceUaneous  eaftes^  One  partner  cannot,  without  the  consent  of  the  other  partner«« 
introduce  a  third  person  into  the  partnership  concern.  l^Iurray  v.  Bogert,  14  Johns.  Rep. 
wl8. 

196.  When  partners  hold  real  estate  for  partnership  purposes,  they  do  not  hold  as  part-* 
ncrs,  but  as  tenants  in  common.     Coles  v.  Coles,  15  Johns.  Rep.  159. 

197.  Joint  owners  or  partners  cannot  charge  each  other  for  services  rendered  in  the  man- 
agement of  the  joint  property,  without  a  special  agreement  for  that  purpose.  Franklin  y* 
Robinson,  1  Johns.  Ch.  Rep.  158.  Vide  Bradford  y.  Kimberly  &  Brace,  3  Johns.  Ch« 
|lep.43l. 

198.  The  court  of  chancery  may  appoint  a  person  to  carry  en  trade  for  an  infant  partner r^ 
Thompson  v.  Brown,  4  Johns.  Cb.  Rep.  619.  j^ 
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ri[And  therefore  it  cannot  be  proved  by  witness.     3  B.  M.  1663.] 

Per  legem  mereatoriam,  the  merchandizes,  debts,  and  duties  of  joint-mer« 
chants  do  not  survive,  but  go  to  the  executor  of  him  who  dies ;  (or  jus  accre* 
scendi  inter  mercatore^  pro  beneficio  commercii  locum  non  habei.  Co*  Lt 
182.  a. 

And  this  extends  to  all  merchants  and  traders,  though  they  do  not  go  be- 
yond sea.     2  Brownl.  99.   ^ 

And  therefore,  the  executor  of  the  deceased  shall  join  with  the  surviving 
merchant  for  goods  carried  away  in  the  lifetime  of  the  testator.  Lut.  1493. 
Dub.  whether  necessary.  Sho.  1 89.  Cent,  for  the  remedy  survives,  though 
the  duty  does  not  survive.     Sal.  444. 

[If  judgment  is  obtained  against  a  surviving  partner  for  a  partnership  debt, 
it  is  still  a  partnership  debt.     1  Vesey,  ^QS. 

And  if  a  joint-factor  dies,  an  account  lies  against  the  executor  of  the  de^ 
eeased,and  the  survivor.     Ca.  Cba«  127. 

Yet  the  survivor  of  joint-factors  may  be  charged  solely  for  goods  sold  by   . 
him  and  his  partner*     R.  Ca.  Ch.  127* 

So,  if  a  joint-merchant  die,  the  action  for  money  due  to  tfiem  survives  \ 
for  the  survivor  and  the  executor  of  the  deceased  cannot  join.     Sal.  444. 

[Articles  of  partnership  in  trade  do  not  subsist  for  the  benefit  of  executors 
(to  entitle  them  to  continue  in  the  partnership)  unless  specially  provided. 
2  Vesey,  33.] 

[In  a  cause  for  an  account  of  a  copartnership,  both  parties  being  dead,  a 
receiver  shall  be  appointed ;  otherwise  in  the  c%se  of  a  surviving  partner* 
2  Brownl.  272.] 

(E  1.)  CONTRACTS  OP  MERCHANTS. 

Contracts  of  merchants  are  regal,  notarial,  or  verbal.     Ma.  9. 

The  regal  are  where  the  king  by  commissioners,  contracts  with  any 
[*Jparticular  merchants  for  provisions,  apparel,  &c.  of  the  army,  &c.     Ibid. 

Notarial  contracts  are,  where  an  entry  of  the  contract  is  made  by  a 
public  notary.     Ma*  90* 

(E  3.)  Contract  by  Charter-party. — (E  2,  a.)  How  made* 

Contract  by  charter-party  is,  when  there  are  agreements  or  covenants 
by  charter  between  one  or  more  merchants,  and  the  master  or  owners  of  a 
ship,  for  the  freight  of  his  ship  and  the  safe  carriage  of  the  merchaadizes* 
Ma.  97. 

No  ship  ought  to  be  freighted  without  a  charter-party.     Ibid.  ( j  ) 


0")  (E  «.  b.)  Bo%»  con*/rtt«if.— Exceptions  in  the  master's  coTenant  to  reqeive  a  cargo, 
are  not  to  be  incorporated  by  implication  in  that  of  the  freighter  to  proyide  one*     :)6  East, 

SOI. 

«.  "Where  the  charter-party  stipalated  for  delivery  at  X.,  Y.,  or  Z.,  Ac  bat  Y.  was  omit- 
ted in  the  bills  of  lading  ;  held,  that  such  omission  only  relieved  the  master  from  the  doty 
^g^S  <o  Y.,  if  disinclined,  but  did  not  take  from  him  the  power  of  so  doing.     13  East,  565, 

5.  The  master  covenanted  to  proceed  to  X.,  and  there  apply  to  the  freighter's,  for  orders 
Whete  to  proceed  and  deliver  the  cargo;  when  he  would  proceed  there,  and  deliver  to  the 
ftttighter's  agents,  agreeably  to  bills  of  lading.  The  biUs  of  lading  were  for  delivery  to  the 
froighter's  arent  at  X.,  or  his  assigns.  A  delivery  at  Y.,  as  directed  by  the  agent  at  X.,  to 
one  «.,  averred  to  be  the  freighter's  agent  in  that  behalf,  was  held  sufficient  tq  entitle  to 
freight  under  the  charter-party.     13  East,  665.  ^    .    , 

7 A.  DuHu  of  the  owner  and  hirer  of  a  vesteL  The  ship-owner  is  bound  to  keep  the 
•hip  in  good  repair,  during  the  voyage,  unless  preTented  by  the  perils  of  the  sea,  or  Inevita- 
ble accident.    Patnam  t.  Wood,  3  Mass.  Rep.  481.  r*«r.T 
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(E  3.  a.)  What  the  merchant  ought  to  do.    Freight  of  the 

ship. 

The  merchant  ought  to  import  his  goods  in  the  ship,  and  f^y  the  freight 
according  to  the  agreements  by  the  charter-party*     Ma.  98.  99. 

The  usual  freight  is  so  much  per  ton.     Ma.  99. 

Or,  so  much  for  the  voyage  outward,  and  so  much  inward,  or  so  much 
for  the  whole.     Ma.  98.  100. 

If  no  sum  is  expressed  for  the  freight,  so  much  ought  to  be  paid  as  is 
usual  in  such  voyage.     Ma.  100. 

So,  if  the  freight  be  agreed  for  such  goods,  and  the  merchant  puts  more 
in  the  ship,  the  master  shall  take  as  much  freight  as  he  pleases.     Ma.  99. 

If  the  freight  be  agreed  for  3/.  per  ton,  and  afterwards  there  is  an  embar- 
go upon  the  ship  for  six  weeks,  the  master  may  make  a  new  agreement  with 
the  merchant's  factor  for  6/.  a  ton,  without  discovering  the  former  agree- 
ment R.  2  Ver.  242. 

If  the  freight  be  in  gross,  viz.  600/.  for  a  ship  of  200  tons,  it  shall  be  paid, 
though  the  ship  has  not  so  many  tons.     Ma.  1 00. 

If  the  ship  be  freighted,  so  much  outward  and  so  much  inward,  the  out- 
ward freight  shall  be  paid,  though  the  ship  perish   in  her  retuni.     Ma.  98. 

Or,  return  without  lading,  by  the  default  of  the  merchant  or  his  factor, 
the  whole  shall  be  paid.     Semb.  2  Ca.  Ch.  75.     2  Ver.  212. 

So.  though  by  the  letter  of  the  charter-party  the  freight  cannot  be  recov« 
ered  by  law,  yet,  if  by  the  intent  it  ought  to  be  paid,  it  shall  be  recovered 
in  equityr    2  Ver.  210.     [Dougl.  272/1 

[*]But  if  the  ship  perish,  the  whole  freight  from  the  last  place  or  time  of 
payment  will  be  lost.     1  Sid.  236.     [Doug.  541.] 

So,  if  there  be  a  default  in  the  master,  he  shall  lose  his  freight ;  as, 
if  the  master  sail  out  of  port  in  a  tempest,  &c.  Ma.  98.  102.  Vide  post, 
(E  6.  9.) 

Or,  without  a  pilot,  or  necessaries,  or  contrary  to  the  terms  required  by 
the  charter-party.     Ma.  98.  1 02. 

So,  if  the  ship  returns  without  lading,  where  he  does  not  stay  for  it 
the  whole  time  agreed,  and  makes  a  protest  against  the  factor,  &c.     Ma.  98. 

Though  there  was  danger  of  being  taken  by  the  enemy,  if  he  had  stayed. 
Ma.  ibid. 

And  if  no  freight  was  payable  till  the  return,  he  shall  lose  the  freight  out- 
ward as  well  as  mward.    Ibid. 


5.  The  cbarterar  of  a  t«im1  is  bound  (o  victual  and  man  her  without  any  stipulation,  to 
that  effect,  in  the  charter-party  ;  and  if  the  owner  be  compelled  to  pay  seaman^s  wages  to 
diecharce  the  vesiel  from  their  lien,  he  may. recover  of  the  hirers,  the  amount  so  paid. 
Croodridge  t.  Lord,  10  Mass.  Rep.  483. 

6.  If  aftera  contract  of  charter-party,*  and  before  the  sailing  of  the  vessel,  the  voyage 
become  illegal,  the  contract  will  be  dissolved  ;  and  if  bills  of  lading  have  been  signed,  they 
cannot  be  enforced.    Brown  v.  Delano,  12  Mass.  Rep.  370. 

7.  ¥^herea  vessel  becomes  leaky,  and  unfit  for  sea,  while  taking  in  her  cargo,And  before 
she  breaks  ground,  the  freighter  is  justified  in  Uking  out  the  goods,  and  shipping  them  on 
board  another  vesseL    Purvis  v.  Tunno,  2  Bay,  49«. 

8.  A  charterer  of  a  vessel  may  recover  from  the  ship-owner,  the  whole  amount  of  a  loss 
occasioned  by  the  unseaworthiness  of  the  ship,  although  the  underwriters  have  paid  a  part 
•f  such  loss.    Meyer  v.  Barker,  6  Binn.  228. 

9.  In  an  action  for  the  non-delivery  of  goods,  according  to  contract,  the  measure  of  dam^ 

Es  is  the  value  of  the  goods  at  the  port  of  destination.    Amory  v,  M'Gregor,  16  Johns. 
»p.  24.  > 
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The  goods  carried,  generally,  are  a  security  for  the  freight.  [Doug.  104.1 
And  the  masterneed  not  deliver  them  without  payment,  {k) 


(k)  1.  A  deliTery  of  the  entire  nomber  of  packages,  howerer  the  contents  may  be  dama- 
ged hj  negligeoce,  is  '^  a  right  and  trae  delirerj  of  the  cargo  agreeably  to  the  bills  of  lad- 
aog,^^  so  as  to  entitle  to  the  freight.     12  East,  381.     6  Taunt.  65. 

2.  Where  by  the  terms  of  the  charter-party  an  abatement  in  the  fteight  is  to  be  made  in 
case  of  the  inability  of  the  ship  to  proceed,  Ac.  an  inability  arising  from  the  want  of  hands, 
(hourii  without  the  master^s  deianlt,  is  within  the  provision.     3  East,  333. 

3.  Where  a  gross  sum  is  to  be  paid  by  the  freighter,  in  case  ship  is  compelled  to  return 
without  having  discharged  the  outward  cargo,  the  whole  is  payable,  notwithstanding  home- 
ward freight  is  earned  by  the  master  on  his  own  account.    2  Tannt.  285.     12  East,  496. 

4.  'A  charUr-party  provided  that  the  freighter  **  should  pay  unto  the  master,  for  the 
freight  and  hire  of  the  vessel,  on  the  said  voyage  from  L.  to  M.,  I£0/.  ;  and  from  M.  and  L. 
at  and  after  tho  rate  of  2  ].?</.  p%r  pound    weight,  &c. ;  such  freight  to  be  paid  as  follows, 
viz.  120/.  for  freight  ofih%  outward  cargo  io  M.,  and  as  much  cash  as  may  be  fonnd  neces- 
■ary  for  the  vessel's  disbursements  in  Af,  to  be  advanced  when  required,   free  from  interest 
and  commission  ;  and  the  residue  of  such  freight  io  be  paid  on  the  delivery  of  the  cargo  in 
L.'    .Held,  that  the  cash  to  be  advanced  for  the  ship's  expenses  at  M.  was  not  io  be  con-' 
■idered  as  a  loan,  but  as  a  part  payment  of  the  homeward  freight.    For,  amongst  other 
reasons,  the  advance  being  to  be  made  *'  free  from  interest  and  commission,"  shews  that  ft 
was  not  meant  to  be  a  loan,  for  then  interest  and  commission  would  have  been  charred. 
4M.^S.37.  • 

5.  Where,  in  the  case  of  a  chartered  vessel,  the  bill  of  lading  expresses,  that  the  goods 
were  shipped  by  order  of  A.,  deliverable  to  bis  order,  paying  freight  as  per  charter-party; 
and  by  the  charter-party  the  master  agrees  to  receive  a  cai^o  from  the  agents  or  assigns  of 
the  freighter,  the  inference  is,  that  A.  'a  only  an  agent.    2  N.  R.  411. 

6.  As  between  ship-owner  and  freighter,  the  right  to  freight  does  not  commence  until  the 
ibip  has  broken  ground  in  the  course  of  her  voyage.    2  H.  B.  634. 

^  7.  Where  freight  is  reserved  monthly,  to  be  paid  in  proportions,  at  the  expiration  of  two, 
six,  ten,  and  fourteen  months,  (e.  gr.)  it  is  earned  at  the  end  of  each  month,  and  the  pay- 
ment only  postponed.     10  East,  655. 

8.  Freight,  as  between  British  subjects,  i«  due,  the  charter-party  contsuning  an  exception 
o/ restraint  of  princes,  where  the  master  is  prevented  bringing  home  the  intended  cargo,  by 
iht  embaijgo  of  a  foreign  state.     3  B.  &  P.  295. 

9.  If  a  consignee  accepts  goods,  he  cannot  defend  himself  from  the  payment  of  freight,  oa- 
the  ground  that  they  are  damaged  on  the  voyage.    6  Taunt.  65.     12  Esist,  381. 

10.  Where  by  a  charter-party  the  freight  i^  payable  on  arrival  at  the  port  of  delivery,  an 
acceptance  by  the  consignee  elsewhere,  though  it  vests  no  right  under  the  charter-party, 
laises  an  implied  contract  to  pay  a  compensation  in  nature  of  freight.  1  Tannt.  900.  7 
T.  R.381. 

1 1.  Where  a  ship  is  chartered  outwards  only,  without  reference  to  her  returoi  and  a  de- 
livery of  the  cargo  is  prevented  by  one  of  the  perils  expressly,  or  by  implication  [*]except- 
ed  against ;  semble,  that  freight  is  due  from  (he  owner  for  bringing  it  back.     1  Taunt.  300. 

12.  Freight  fro  rata  ilinerisy  is  not  recoverable,  unless  the  completion  of  the  voyage  is 
prevented  by  the  freighter^  own  act,  or  unless  under  a  new  contract.     7  T.  R,  381. 

13.  Where  by  a  charter-party  freight  is  payable  at  so  much  per  ■,  on  delivery  of  the 
cargo,  and  the  delivery  of  part  is  prevented  by  act  of  the  consignee,  or  by  one  of  the  perils 
excepted  against,  freight  is  due  for  the  part  delivered.     1  Taunt.  300. 

14.  Where  freight  is  payable  on  delivery  of  the  cargo  at  the  port  of  discharge,  no  implied 
contract  to  pay  freight  pro  rata^  arises  from  the  vessel  being  ordered  back  by  our  govern- 
ment.    10  East,  526. 

15.  Whatever  right  to  freight  pro  rala  Uinerit^  may  arise  on  a  capture,  it  cannot  be  en*  * 
forced  pending  the   suit  in  the  admiralty  for  a  condemoation.     5  East,  316.     1  Smith,  477. 

16.  The  vendee  to  whom  a  chartered  ship  n  sold  before  the  voyage,  not  the  vendor,  or 
one  io  whom  he  afterwards  assigns  the  charter-party,  is  entitled  to  the  freight.  2  Taunt.  407.  • 

17.  The  owner  with  whom  a  covenant  to  pay  freight  has  been  made  will  be  entitled  to 
the  fre^ht,  not  the  vendee  where  she  has  been  sold  daring  the  voyage.     10  East,  279. 

18.  A  mortgagee  who  does  not  take  possession,  is  not  entitled  to  freight.     1  H.  B.  1 17. 

19.  The  master,  by  signing  a  bill  of  lading  containing  the  usual  clause,  "  to  deliver  the 
goods  to  the  consignee  or  his  assigns,  he  or  Ihoy  paying  freight  for  the  same,^'  coupled  with 
his  delivery,  without  first  exacting  freight,*  does  not  polinquish  his  right  to  den^nd  it  from 
the  consignor  or  charterer.     1  Taunt.  300.     13  East,  565. 

20.  The  master,  by  taking  an  indorsement  on  the  charter-party,  requesting  the  eonsignee 
to  pay  freight,  (in  point  of  fact,  certain  demurrage  incurred  before  departure),  and  omittinip 
tp  gire  notice  of  non-payment,  does  not  discharge  the  consignor.     1  Taunt.  300. 

21.  A  worrier  by  taking  a  bill  of  exchange  froa*  the  consisneo,  dra^n  upon  the  ^Asignor, 


9ft  MERCHANT. 

bwt  ^hich  he  refuses  to  accept,  does  not.  forego  his  remedy   against  the  consignor.    8  T. 

Ik.  45li 

22.  Three  partners,  A.,  B.,  and  C,  order  goods  from  abroad,  and  then  dissoWe  partner- 
ihip,  and  make  ofer  their  property  to  trustees,  for  their  creditors,  learing  A.  and  B.  as  agents 
to  settle  the  affairs  of  the  firm.  The  goods  arrive  and  are  delivered  to  A.  and  B.  In  an 
action  against  A.  and  B.  and  C.  for  the  freight,  held  that  C.  was  not  liable.    1  Mars.  ^8. 

» Taunt.  612.  r    r    •  t..  ... 

23.  Where  no  express  agreement  has  been  made  by  the  shipper  for  freight,  the  consignee 
becomes  liable  for  it  by  accepting  the  goods  nhder  the  bill  of  lading.     13  East,  399. 

24.  If,  by  a  bill  of  lading,  goods  are  made  deliverable  te  A.  or  his  assigns,  he  or  they' 
baying  freight  for  the  same,  and  A.  assigns  the  biU  of  lading  to  B.,  and  B.  assigns  it  to  C^» 
vbo  accepts  the  goods  under  it,  C  it  liable  for  the  freight.     13  £ast,  309. 

26.  The  indorsee  of  a  bill  of  lading,  which  directs  the  goods  to  be  delivered  to  order,  or 
to  assigns  paying  freight,  is  liable  for  the  freight,  though  he  be  only  acting  as  broker  f<>{.  the 
consignee  ;  and  though  twelve  months  have  elapsed  since  the  landiog  of  the  goods,  wilhout 
aoy  demand  of  freight,  he  is  bound  not  to  deliver  the  goods  until  he  knows  that  freight  has 
been  paid.     1  Mars.  146.    5  Taunt.  477. 

26.  Though,  generally  speaking,  any  one,  notwithstanding  another  may  be  consignee  or 
Indonae  of  the  bill  of  lading,  who  accepts  goods  on  his  own  account,  is  chargeable  with 
their  freight ;  yet  where  he  declares  that  he  is  acting  as  agent  only  for  another,  he  is  not 
tfaarged  by  acceptance^     1  East,  507* 

27.  The  receipt  of  goods  by  order  from  the  consignee,  (under  a  bill  of  lading,  and  in 
whose  toamjb  they  had  been  landed,)  raises  no  implied  assumpsit  in  the  party  receiving,  to 
pay  the  freight,  though  coupled  with  the  iiact  of  his  having  entered  them  in  his  own  name  at 
the  custom-house ;  «eciM,  where  it  is  shewn  that  his  former  course  of  dealing  was  to  pay 
freight  under  such  circumstances.    1  M.  &  S.  157. 

28.  Where  an  express  contract,  a  charter-party  under  seal  for  instance,  subsists  between 
the  master,  or  owner,  and  the  consignor  ;  then  if  the  sum  payable  by  it  is  freight)  the  con. 
eignee  becomes  liable,  merely  by  accepting  the  goods  under  a  bill  of  lading,  which  makes 
them  deliverable  on  payment  of  freight  as  per  charter-party.  5  Taunt.  477.  1  Mars.  146. 
If  no  freight,  but  a  compensation  in  its  stead,  a  bare  acceptance,  without  more,  will  not 
charge  him.    2  M.  &  S.  303, 

29.  The  last  case,  however,  eeems  to  watrant  the  following  position  i — The  law  will  not 
ftaise  an  implied  promise  where  there  is  an  express  agreement  between  the  parties,  either 
ki  against  them,  or  those  claiming  under  them,  as  assignees  for  instance,  who,  placed  ex- 
actly in  their  shoes,  have  the  same  exemption  with  themselves.  Therefore  it  seems,  that 
if  there  is  an  express  contract,  a  charter-party  under  seal  for  instance,  providing  for  the  pay- 
ment of  freight,  an  indorsee  of  the  bill  of  lading,  which  makes  the  goods  deliverable  on 
|>ayment  of  freight,  does  not  charge  himself  to  the  payment,  merely  by  accepting  them 
Under  iU  The  ship-owner  has  already  an  express  contract  touching  the  freight,  and  there 
ts  no  reason  for  supposing:  that  he  means  to  raise  another  ;  if  it  was  his  intention,  the  proba- 
bilities are »  that  he  would  have  mentioned  it.  If  he  stipulate  with  the  indorsee  touching 
the  fVeight,  the  indorsee  will  be  bound  to  pay  it,  since  there  is  a  consideration  sufficient  ; 
the  captain  waives  his  lien  ;  or,  if  in  law  he  has  none,  the  parties  perhaps  have  agreed  to 
jconsider  that  be  has,  and  so  the  indorsee  has  estopped  himtelf.     2  M.  &  S.  303. 

30.  By  the  law  of  England,  freight  and  wages  strictly  so  called,  do  not  become  due,  until 
the  voyage  has  been  performed.  But  it  is  competent  to  the  parties  to  controul  the  general 
operation  of  the  law,  by  their  private  agreement.  They  may,  therefore,  stipulate  forpay- 
mant  of  the  freight  in  advance.  4  M*  &  S.  37.  An  agreement,  that  in  consideration  that 
A.  would  take  on  board  his  ship,  B.'s  goods,  for  the  purpose  of  conveyance,  B.  would  pay  a 
icertain  sum  on  A.'s  delivering  tt>  him  the  bills  of  lading,  is  a  valid  contract,  and  that  the 
bric«  of  the  carriage  of  the  goods  is  recoverable  immediately  on  the  loading  of  them, 
Whether  the  vpyage  be  performed  or  not.     1  Mars.  122.     6  Taunt.  435. 

31.  The  owners  having  stipulated  for  the  freight,  by  an  express  contract,  cannot  be 
{Charged  for  it  by  bills  of  lading  afterwards  signed  by  the  master.     10  East,  378. 

32.  There  is  no  implied  exception,  in  a  covenant  to  pay  freight,  against  payment  during 
ihm  time  of  making  repairs,  which  the  owner  has  stipulated  to  make,  unless  rendered  ne- 
jcessary  through  his  default.     10  East,  655. 

33.  The  freighter  covenanted  to  pay  so  much  for  extra  men,  part  immediately,  but  not  the 
Residue  till  the  ship's  discharge,  or  return  from  her  voyage.  Held,  that  the  ship's  bcini? 
^urnt,  wfiB  a  discharge  within  the  clause.     10  East,  656. 

34.  A  ft-eighter  who  bad  the  option  to  load  wholly  with  cotton  at  a  higher  rate,  or  partly 
^Ith  rice  at  a  lower  rate,  and  partly  with  cotton  ;  after  eleciion  to  load   with  cotton,  and 
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[ailing  to  furnish  a  complete  cargo;  is  Vonnd  to  pay  the   higher  freight  for-  the  whole  ship 
J  Taunt.  272.     1  Moore,  21.  •  o  ** 

4  35.  Rule  in  relation  to  freight,  where  a  vessel  U  captured,  or  lost  by  the  perils  of  th< 
jea.     Locke  v.  Swan,   13  Mast.  Rep.  76.  Coffin  v.   Storer,  6  Mass.   Rep.  252.     ~ 
Hunt,  11  Mass.   Rttp.  45.    C^e  v.  Baltimore  Ins.  Co.  7  Cranch,  858,     1 
^el^^na^  I  Whe^t^  159.  ' 
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S6.  If  a  retiel  b«  injored  1»j  the  perils  ef  the  sea,,  and  is  repaired  ia  a  reasonable 
time^  and  the  yoyage  is  pursued  and  completed^  the  ofwner  is  entifled  to  fhll  freight. 
Griswold  r.  The  New-Tork  Ins.  Ck>.  1  Johns.  Rep.  205.  Herbert  r.  Hallitt,  3  Johns. 
Cfts.  93.     Vide  Saltns  r.  Ocean  Ins.  Co.   14  Johns.  Rep.  138. 

37.  But  if  goods  perish,  or  be  lost^  bj  the  perils  of  the  sea,  no  freight  is  dae.  Frith  r. 
Barker,  2  Johns.  Rep.  327. 

38.  Tet,  though  the  goods  are  spoiled,  so  as  to  be  of  no  Talae,  if  they  be  carried  to 
the  place  of  destination^  full  freight  will  be  doe.  Giisvold  t.  The  New- York  Ins.  Coi  S 
Johos.  Rep.  321k 

39.  If  in  the  course  of  the  voyage,  the  yessel  be  so  disabled,  that  she  cannot  proceed, 
the  captain  may  forward  the  cargo  by  another  yessel,  and  thereby  earn  freight ;  and  if 
the  shipper  object  to  this,  fall  freight  will  be  dae ;  but  if  the  master  refuse  to  forward  the 
goods,  he  ia  not  entitled  to  any  freight.     Bradhurst  y«  Columbian  Ins.  Co.  9  Johns.  Rep.  17. 

40.  Where  the  hire  of  a  vessel,  by  the  terms  of  the  charter  party,  is  to  be  paid  upo« 
the  delivery  of  the  cargo,  and  there  be  no  delirery  in  fact,  but  if  the  non-delivery  he 
occasioned  by  the  act  of  the  hirer,  the  owner  shall,  nevertheless,  be  entitled  to  freight* 
Bradstreet  v.  Baldwin,  1 1  Mass.  Rep.  229. 

41.  And  where  goods  were  carried  on  freight,  to  a  foreign  port,  and  the  govemmeiiC 
of  the  conntiy  refused  permission  to  land  them,  it  was  held,  that  lull  fieight  was  due. 
Morgan  v.  Ins.  Co.  of  North  America,  4  Dall.  455. 

42.  Where  the  whole  of  a  vessel  is  chartered  to  take  a  caige^  at  certain  speoifled  rates 
per  ton,  square  foot,  be.  the  owner  is  entitled  to  full  freight  whether  the  fiteightar  fur- 
nishes a  full  cargo,  or  not.     Duffie  v.  Hayes,  15  Johns.  Rep.  327. 

4a  Of  the  right  to  freight  pro  raia  iiineru.  Pinto  v.  Atwater,  1  Day,  193.  Portland 
Bank  v.  Stubbs,  6  Mass.  Rep.  426,  427.  Coffin  v.  Storer,  5  Mass.  Rep.  252.  Scott  v. 
libby,  2  Johns.  Rep.  336.  Williams  v.  Smith,  2  Caines^  Rep.  13.  Robinson  v.  The 
Marine  Ins.  Co.  2  Johns.  Rep.  323.  Marine  Ids.  Co.  v.  United  Ins.  Co.  9  Johns.  Rep. 
186.  Post  V.  Robertson,  1  Johns.  Rep.  24.  Barker  v.  Cheriot,  2  Johns.  Rep.  352. 
Delouches  v.  Peck,  9  Johns.  Rep.  210.  Watson  v.  Duykinck,  3  Johns.  Rep.  335. 
Armroyd  v.  Union  Ins.  Co.  3  Binn.  437.  Callender  v.  The  Ins.  Co.  of  N.  America,  5 
Binn.  525,  533.  Gray  v.  Wain.  2  Serg.  &  Rawle,  229.  Case  v.  Baltimore  Ins.  Co.  7 
Cranch,358.    The  Societe,  9  Cranch,  209.    Lorent  v.  Kentring,  I  NoU&M^Cord,   132. 

44.  Generally,  freight  is  not  due,  until  the  voyage  is  completed,  and  the  goods  de- 
livered; yet  there  are  exceptions  to  this  rule;  as  where  the  shipper,  by  his  act,  prevents 
the  delivery,  or  Che  freighter  agrees  to  receive  the  goods  at  an  intermediate  port,  &c. 
Bradstreet  V.  Baldwin,  11  Mass.  Rep.  229.  Portland  Bank  v.  8tubbs,  6  Mass.  Rep.  422. 
Richardson  V.  Maine  Ins.  Co.  6  Mass.  Rep*  118.  Brown  v.  Delano,  12  Mass.  Rep.  370. 
Lane  v.  Penniman,  4  Mau.  Rep.  91. 

45.  Where  a.  vessel  b  chartered  for  a  voyage  out  and  home«  for  an  entire  sum,  to  be 
paid  on  her  return,  her  return  is  a  condition  precedent  to  entitle  the  owner  to  freight; 
and  if  she  be  lost  before  commencing  the  homeward  voyai^e,  no  freight  is  due  ;  nor  will 
the  owner  be  entitled  to  a  pro  rtUa  freight,  though  the  freighter  accepted  the  outward 
cargo.    Penoyer  v.  Halle tt,  15  Johns.  Rep.  332. 

46.  Of  the  right  of  the  master  to  retain  goods  until  the  freight  be  paid.  Lewis  v. 
Han<x>ck,  11  Mass.  Rep.  72.  Lane  v.  Penniman,  4  Mass.  Rep.  91.  Chandler  v.  Belden, 
18  Johns.  Rep.  157.    Stoughton  v.  Rappalo,  3  Sei^.  &  Rawle,  559.    Palmer  v.  LorHlard, 

16  Johns.  Rep.  348.    Ogden  v.  Barker,  18  Johns.  Rep.  87.    Scott  v.  Libby,  2  Johns.  Rsp. 
336.    Gracie  v.  Palmer,  8  Wheat.  605. 

47.  A  blockade  of  the  port  of  destination  dissolves  the  charter-party,  and  all  claim  for 
freight  under  it,  is  gone.     Scott  v.  Libby,  3  Johns.  Rep.  336.     Vide  Burrill  v.  Cleeman, 

17  Johns.  Rep.  72. 
48*  But  a  blocked^  of  the  port  of  departure  does  not  dissolve  a  contract  of  affreightment. 

Palmer  V.  Lorillard,  16  Johns.  Rop.  348.    Ogden   v.  Barker,   18  Johns.   Rep.    87.     Vido 
Stoughton  V.  Rappalo,  3  Serg.  &  Rawle,  559.  Coat  ut  semb. 

49.  YfotU  of  an  adventure  in  lieu  of  freight.     Putnam  v.  Wood,  3  Mass.    Rep.  481. 
I           Pearce  v.  PhiUips,  4  Mass.  Rep.  672. 

50.  Pa^MOgt'Money  is  subject  to  the  same  rules  as  freight.  Rowland  v.  The  Lavinia,  1 
Peters^  Adm.  Dec.  126. 

51.  When  a  ship  puts  into  an  intermediate  port,  in  distress,  and  is  condemned  as  unsea- 
wortfay ;  smd  the  master,  from  necessity,  hires  another  ship  to  transport  the  cargo  to  the 
port  of  destination,  the  owners  are  entitled  to  eiitra  freight ;  and  such  extra  freight  is  a  lion 
upon  the  cai^o.     Searle  v.  Scorell,  4  Johns.  Ch.  Rep.  218. 

62.  Miscellaneous  cases.   Barker  v.  Havens,    17  Johns.   Rep.  234.  Lacombe  v.  Wain,  4 
Binn.  299.  Mason  v.  The  Blaireau,  2  Cranch,  240. 
1  53.  What  circamotaoces  will  amount  to  a  waiver  of  freight.    Clemson  v.  Davidson,,  5 

Biiia.392.  }. 
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[♦][(E  3.  b.)  Demurrage;]  (I) 
(E  4.)  Contract  of  Bottomree. 

Bottomtnarie,  bottoroage,  or  bottomree,  is  so  called,  where  the  master 
takes  up  money,  by  way  of  loan,  for  the  use  of  the  ship,  and  pledges  the 
bottom  or  keel  of  the  ship  for  security  of  payment.  Latch,  352.  [1  T. 
R.  77.1 

[If  the  owner  of  a  ship  charge  her  for  repairs  done  in  England,  by  Pjan 
instrument  under  seal,  stated  to  be  by  way  of  bottomree,  on  which  she 
was  afterwards  seized  by  admiralty  process,  and  decreed  to  be  sold  to 
satisfy  the  demand,  and  no  appeal  is  made  from  that  sentence  but  between 
the  seizure  and  decree  a  writ  of  execution  issues  against  the  owner  at  the 
suit  of  another  creditor,  the  sheriff  cannot  take  {he  vessel  under 
this  writ  'y  nor  can  trover  be  maintained  against  the  officer  in  possession  by 
the  warrant  of  the  court  of  admiralty.     1  T.  R.  649.] 

And  such  hypothecation  of  the  ship  binds  the  owners.  Latch.  252.  Vide 
Admiralty.  (E  10, 11.) 

So,  if  a  man  makes  a  loan  of  money  to  be  paid  upon  the  return  of  the  ship, 
and  takes  a  security  by  obligation,  &c.  such  contract  is  called  a  bottomree 
contract.     Ma.  122. 

[Where  repairs  are  ordered  by  the  underwriters,  for  the  payment  of 
which  a  bottomree  bond  is  given,  and  they  refuse  to  pav  it  on  the  arrival  of 
the  ship,  in  consequence  of  which  she  is  sold,  they  are  liable  for  all  the  dam- 
age which  shall  accrue  to  the  owner,  in  consequence  of  that  refusal*  2  T. 
R.  407.] 

And  because  the  lender  loses  his  money,  if  the  ship  does  not  return  from 

([)  1.  Bj  charter-party  the  freighter  corenants  with  the  owner  to  ship  a  cargo  at  Oporto, 
and  to  dispatch  the  ship,  with  the  first  conroy,  for  England,  within  fourteen  working  days 
after  she  is  ready  to  receive  her  cargo.  It  is  also  agreed  that  the  freighter  may  detain  thA 
ship  for  loading  for  fifteen  ranning  days  after  the  fourteen,  paying  for  the  fifteen  at  a  certain 
rate.  The  first  conroy  sails  after  the  expiration  of  the  fourteen  days,  and  hefore  the  end 
of  the  fifteen.  Held,  that  the  corenaot  to  sail  with  the  first  convoy  is  restricted  by  the 
agreement  for  the  fifteen  days,  and,  therefore,  that  the  defendant  is  not  liable  to  pay  for  tha 
detention  after  the  fifteen  days.     Mars.  976.     5  Taunt.  654. 

2.  The  master  is  not  entitled  to  the  stipalated  demurrage,  if,  before  entering  the  port« 
he  knew  that  an  embargo  was  laid  on  the  exportation  of  the  commodity  he  is  sent  for.  3 
B.  &  P.  29d. 

3.  Necessary  delay,  occasioned  by  the  crowded  state  of  the  London  Docks,  and  from 
the  goods  being  undermost,  will  not  excuse  the  several  freighters,  where  there  has  been 
no  fault  in  the  master  from  paying  the  stipulated  demurrage  under  each  bill  of  lading.  3 
Taunt.  387. 

4.  Any  person  taking  goods  under  a  bill  of  lading,  makes  himself  liable  to  all  its  tcrms^ 
and  therefore  to  pay  demurrage,  if  that  be  one.    4  I'aunt.  52. 

5.  A  ship  captain  cannot  sue  on  an  implied  assumpsit  for  demurrage.    4  Taunt.  1. 

•{  6.  A  contract  for  the  payment  of  demurrage,  is  broken  only  by  the  voluntary  deten- 
tion of  the  master,  and  not  by  a  detention  by  capture.  Douglass  v.  Moody,  9  Mass.  Rep. 
548. 

7.  Where  a  ship  was  let  to  freight,  on  a  voyage  to  one  or  more  ports  in  Europe,  &c.  with 
the  allowance  of  40  working  days  for  loading  and  unloading,  in  Europe  ;  and  on  her  arrival 
at  one  of  such  ports,  was  refused  an  entry  by  a  permanent  regulation  of  the  country,  but  was 
at  liberty  to  depart  for  either  of  the  other  ports  ;  she  was,  notwithstanding,  detained  by  the 
agent  of  the  affreighters,  who  finally  obtained  a  permission  for  her  to  enter  ;  it  was  held, 
that  the  afl'reigbtors  were  liable  for  demurrage,  after  the  expiration  of  40  days  from  the  timo 
when  she  was  refused  permission  to  enter.     Dnifv.  Lawrence,  3  Johns.  Caa.  162. 

8.  Cases  depending  upon  their  own  peculiar  circumstances.  Robertson  r.  Bethune,  3 
Johns.  Kep.  342.    Hooe  v.  Groverman,  1  Cranch,  214,  } 
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the  voyage,  a  great  interest  or  premium  is  usually  taken  for  it,  and  will  not 
be  usurious*     vide  Usury,  (B). 

But,  if  a  contract  be  made,  by  colour  of  bottomree,  to  evade  the  statute 
of  U8U17,  it  will  be  usurious* 

So,  if  the  master  or  merchant  takes  a  loan  upon  a  bottomree  contract,  and 
deviates  from  the  voyage  agreed,  he  shall  pay  the  money,  though  the  ship 
never  returns,  but  is  lost  before  the  time  of  payment  agreed  upon ;  for  the 
deviation  was  the  default  of  the  master.     R.  Skin.  152. 

\  A  bottomry  bond  will  be  void,  if  the  voyage  on  which  the  payment  of 
the  money  depends,  be  lost  in  consequence  of  any  of  the  contingencies  with- 
in the  condition,  although  the  borrower,  eventually,  lose  nothing  by  the 
happening  of  the  event :  As  where  a  bond  was  given  for  money  lent  on  bot- 
tomry, conditioned,  that  if  the  vessel  should  perform  the  voyage,  the 
money  should  be  paid,  &c«  but  if  she  should  be  lost  through  the  perils  of  the 
sea  or  the  enemies  of  the  U.  S.  &c.  the  bond  should  be  void*  The  vessel 
was  captured  by  a  friendly  power,  and  condemned  as  lawful  prize,  without 
the  fault  of  the  owner,  who  was  also  obligor*  The  sentence  of  condemna- 
tion  was  afterwards  reversed,  and  full  compensation  was  received  by  the 
owner  for  the  vessel,  caigo  and  freight.  It  was  held,  by  two  judges  out  of 
three  that  an  action  on  the  bond  could  not  be  maintained ;  but  that  the  obli- 
gee might  have  assumpsit  for  money  had  and  received*  Appleton  v, 
Crowningshield,   3  Mass*  Rep.  443.  S*  C.  8  Mass.  Rep.  340. 

It  is  essential  in  a  contract  of  bottomry,  where  more  than  the  legal  rate 
of  interest  is  reserved,  that  the  principal,  as  well  as  interest,  should  be  put 
at  hazard.  Jennings  v.  The  Ins.  Co.  of  Pennsylvania,  4  Bin.  244. 
'  Qu.  Whether  a  contract  of  bottomry  may  not  be  made  to  secure  the  pay- 
ment of  money  lent,  with  legal  interest,  payable  at  all  evtnlsy  and  accom- 
panied with  collateral  personal  security.     Ibid. 

If  the  money  lent  be  payable  at  all  events,  or  if  collateral  security  be  giv- 
en, which  does  not  depend  upon  the  same  risk,  it  is  not  a  contract  of  bot- 
tomry.    Ibid. 

If  the  obligee  of  a  bottomry  bond  suflTer  the  ship  to  make  several  voyages, 
without  asserting  his  lien,  his  right  will  be  postponed  to  the  claims  of  other 
creditors,  who  may  have  levied  their  executions  on  the  ship.  Blaine  v.  The 
Charles  Carter,  4  Cranch,  328. 

Miscellaneous  cases.  Reade  v.  The  Commercial  Ins.  Co.  3  Johns.  Rep. 
352.  Robertson  v.  United  Ins.  Co.  2  Johns.  Cas.  250*  Gibson  v.  Phila- 
delphia Ins.  Co.  1  Binn.  405.  Blaine  v.  The  Charles  Carter,  4  Cranch, 
328.  ^ 

No  lien  upon  enemy's  property,  by  way  of  hypothecation,  or  for  advances 
made  by  the  consignee  to  the  consignor,  &c.  is  sufficient  to  defeat  the  right 
of  the  captors  in  a  prize  court ;  unless  in  very  peculiar  cases,  where  the  lien 
is  created  by  the  general  laws  of  the  commercial  world,  independent  of  any 
contract  between  the  parties.     The  Frances,  8  Cranch,  418. 

A  hypothecation  of  the  ship  by  the  master,  is  invalid,  unless  the  advances 
were  necessary  to  effectuate  the  objects  of  the  voyage,  or  ensure  the  safety 
of  the  ship  ;  and  unless  the  necessary  supplies  could  not  be  procured  upon 
the  owner's  credit,  or  with  his  funds  at  the  place.  The  Aurora,  t  WheaK 
96. 

A  bottomry  bond,  given  to  take  up  a  former  bond,  must  stand  or  fall  with 
the  first  hypothecation ;  and  subsequent  lenders  must  stand  on  the  same 
ground  with  the  preceding,  of  whom  they  are  virtually  the  assignees.     |bid. 

What  shall  be  deemed  a  waiver  of  the  hypothecation.     Ibid. 
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So  if  the  maater  haa  goods  of  bis  own,  io  his  possesaioa,  he  cannot  hypoth^ 
ecate  the  ship.     CupisiDO  r.  Perez,  2  Dall.  194.  \ 

(E  5.)  What  the  master  ought  to  do.-— Proyide  the  ship. 

The  master  has  the  power  over,  and  charge  of  the  ship.     Ma.  1 02. 

And  therefore,  ought  to  take  care  that  the  ship  and  tackle  be  sufficient. 
Ma.  103. 

And  he  shall  answer  for  the  damage  which  happena,  if  he  pursues  his  voy* 
age  when  the  overioop  of  the  ship  is  untight,  or  pump  faulty.     Ibid. 

So,  he  shall  answer  for  damage  by  bad  hooks,  ropes,  blocks,  &c.  whereof 
he  has  notice.     Ibid. 

I  As  to  the  authority  and  duty  of  the  master,  generally,  vide  Douglass  r. 
Moody,  9  Mass.  Rep.  548.  Lemon  v.  Walker,  9  Mass.  Rep.  404.  Forrester 
V.  Dodge,  1 2  Mass.  Rep.  565.  Portland  Bank  v.  Stubbs,  6  Mass.  Rep.  433, 
Sampson  r.  Smith,  1 5  Mass.  Rep.  365.  Kendrick  v*  Delafield,  3  Caines'  Rep. 
67.  Milward  v.  Hallett,  3  Caines'  Rep.  77.  United  Ins.  Co.  v%  Scott,  1 
Johns.  Rep.  106.  Fontaine  v.  Columbian  Ins.  Co.  9  Johns.  Rep.  39. 
Schieffelin  v.  The  New-York  Ins.  Co.  31 .  Saltus  v.  Ocean  Ins.  Co.  1 3  Johns. 
Rep.  107.  Searle  v.  Scovell,  4  Johns.  Ch.  Rep.  318.  Wainwright  v.  Craw- 
ford, 4  Dall.  335.  Smith  v.  Martin,  6  Binn.  363.  Punriance  v.  Angus,  1 
Dall.  180.  Atkyns  v.  Burrows,  1  Peters'  Adm.  Dec.  346,  347.  Black  v. 
The  Louisiana,  3  Peters'  Adm.  Dec.  369,  370.  Rice  v.  The  Polly  and 
Kitty,  3  Peters'  Adm.  Dec.  430.  Thorne  v.  White,  I  Peters'  Adm.  Dec.  173, 
174.  Weiberg  v.  The  St.  Oloff,  3  Peters'  Adm.  Dec.  438.  Hannayr, 
Eve,  3  Cranch,  343.  Murfree  v.  Redding,  1  Hawy.  376,  Flemming  v. 
Ball,  1  Bay,  3.  | 

(E  6.)  Perfonn  his  voyage. 

So,  the  master  ought  to  pursue  his  voyage  with  due  care  according  to 
the  instructions  ;  and  therefore,  shall  answer  for  damage  which  happens,  if 
he  hoist  sail  without  a  good  pilot.     Ma.  103. 

Or,  in  tempestuous  weather,  without  the  advice  of  his  company.  Ma. 
103.     Vide  ante,  (E  3.)— Post,  (E  9.) 

(E  7.)  The  contract    How  dissolved. 

If  a  contract  be  not  by  charter-party,  but  only  by  earnest  given,  if  the 
merchant  recedes  from  the  contract,  be  loses  bis  earnest  only.     Ma.  98. 

If  the  master  recedes,  he  shall  lose  double  the  earnest.     Ibid. 

[In  a  charter-party,  if  A.  covenants  to  procc^ed  to  W.  to  stay  forty  days, 
and  load  with  the  goods  B.'s  agents  tender  to  be  laden  ;  and  in  considera- 
tion B.  agrees  to  pay  freight  at  4/.  IO5.  per  ton  ;  proviso  if  the  [*]ship 
does  not  arrive  on  1st  March,  then  to  beat  B.'s  option  to  load  at  that 
freight,  or  the  current  freight,  or  not  at  all ;  and  A.  does  not  go  to  W.,  he 
is  liable  to  the  penalty.     3  B.  M.  1637.] 

(E  8.  a.)  Remedy  for  non-perfonnance. 

If  a  contract  by  charter-party  be  broken,  covenant  lies  upon  it  by  the  one 
party  or  the  other.     3  Lev.  41.     Lev.  Ent.  37.     [Dougl.  373.] 

[The  owner  of  the  ship  is  liable  to  the  freightei,  for  the  default  of  the  maa- 
ter, though  the  freight  was  to  go  to  the  master,  either  by  special  agreement 
of  the  owner,  or  by  the  custom  of  trade,  and  though  it  were  in  a  trade  unlaw- 
ful in  the  foreign  country,  but  lawful  in  England.     B.  R.  H.  86.  &  194.] 

[•87] 
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[But  it  mnsl  be  charged  on  the  custom  of  the  realm,  as  in  a  ship  usually 
t-jirrjing  for  hire,  or  employed  that  vojage  to  carry  for  hire  ;  or  on  the  per- 
sonal undertaking  of  (he  owner  ;  and  in  a  special  verdict  this  must  be  spe- 
cinlly  foimd  ;  on  a  general  verdict,  it  is  presumed.     B.  R.  H.  85.  &  194.] 

[-A.  owner  of  a  sliip,  lets  it  to  B.  for  a  voyage,  for  a  sum  certain,  and  «• 
to  have  the  benefit  of  carrying  goods  ;  and  A.  covenants  for  the  condition  of 
the  ship,  ahd  (he  behaviour  of  the  master  ;  C.  sends  gold,  and  has  bills  of 
ladin!]jsi;rned  by  Hie  master  ;  A.  is  liable  and  not  B.     Str.  1251.] 

[The  plaintitrmust  sue  for  (he  whole  penalty  at  law,  but  if  the  defendant 
thereupon  applies  (o  equity  for  relief,  on  his  paying  principal,  interest,  and. 
costs,  (he  charter-party  shall  be  delivered,  and  satisfaction  acknowledged* 
3  Alkyns,  555.] 

[If  a  factor  hires  a  ship,  and  executes  a  charter-party,  by  which  the  goods 
fo  be  put  on  board  are  made  Jiab/c  io  the  master  ;  and  some  merchants  load 
f he  phf'p,  and  agree  with  (he  factor  at  J>/./?er  ton  for  the  carriage,  and  the 
factor  becomes  bankrupt ;  (he  merchants  are  not  liable  io  the  owner's  de- 
mand, nor  (heir  goods^  but  they  are  liable  to  pay  the  factor  the  freight  of 
the  cargo,  and  as  the  master  has  a  specitic  lien  on  the  goods,  hemust  be  paid 
before  the  assignees  of  the  bankrupt  (akc  any  thing.     2  Atk.  621 J 

[Owners  of  ships  let  to  freight  under  the  charter-parties  of  the  East  India 
Company  are  not  answerable  for  damage  or  loss  to  the  cargo  bappeniDfi:  by 
the  act  of  God.     Dougl.  272.]  o        rr      -©    ^ 

[*'  Ship  damage^'  in  those  char(cr-par(ies,  means  damage  from  negligence, 
insufficiency  or  bad  stowage  in  the  ship,  exclusive  of  what  is  occasioned  bj 
storm  or  other  sea  hazard.     Ibid.J  (m) 

I    ]AS    TO   CONTRACT    6ETWEEX     AlASTER    AND    OWNERS.      Vidc  NaVIGATFOJ^, 

What  contract  is  good  flv  the  Law-marine*     Vide  Admiralty,  (E  10, 

11.) 

[E  8.  b.    Bffl  of  lading.]  (») 


i«>-M< 


(M)  1.  Tho  owner  csiniTot  maintain  Assampsit  for  freig^ht,  where  there  is  a  centract  «n<fe^ 
>eal  for  the  payment  of  it,  between  the  master  aa  such,  and  the  freighter.     I  M.  &  8. 

2.  A  f>hip  capt:%in  may  sue  en  an  implied  atsumpsit  for  freigiit  earned  by  bif  Teisel.  4 
Taunt.  1. 

3.  Id  declaring  on  a  contract  '^  ^t^t  the  payment  c^f  money  due  for  fi'eif^ht  and  carriage  of 
iroods  on  dclirerins:  of  the  biTl  of  lading/^  it  is  necessary,  by  averments,  to  shew,  that 
freight  has  become  due,  cither  from  the  voyage  having  been  performed,  or  by  a  speciait  ttipa- 
lation  to  pay  it  nd  anU.    2  B.  9l  P.  3*^1. 

4.  A  plea  in  answer  to  a  demand  for  frni^ht,  that  tho  vesfet  was  tfnserriceable  for  want 
of  repairs,  (which  tho  owner  had  covenanted  to  make)  must  distractly  certify  that  it  was 
occasioned  throngh  the  owner^s  neglect.     10  East,  555. 

(n)  Iv  Ifthe  acknowledgment  in  a  bill  of  lading  is  goarded,  bf  writing  "  contents  Utt- 
knowo,''  the  bill  Is  not  evidence  either  of  properly  in  the  consignee,  or  of  what  goods  were 
shipped.     3  Taunt.  303. 

2*  Where  the  freighter  has  ajipointed  tho  destination  of  \\m  vessel,  and  the  master  has 
taken  in  goods,  and  sigBed  bills  ef  lading  accordingly,  he  cannot  change  it  withoat  fint  re- 
calling th«  bills,  or  at  least  tendering  an  indemnity  aKainst  them.     Vl  East,  381. 

3.  The  effect  of  each  bill  c»l  lading  \i\  a  set  is  equal  j  so  ihal  the.  one  signed  first  by  the 
captain  has  no  greater  force  than  the  one  signed  last.     I  T.  R.  205. 

4*  When  the  waster  of  a  ship  receives  goods  on  board,  and  gives  a  receipt  for  them,  he  is 
bound  not  to  deliver  the  bill  of  lading,  except  to  the  person  who  can  produce  the  receipt  ha 
exchange  for  it.     2  Mars.  127.     6  Taunt.  433< 

5.  Indorsing  the  bill  ef  lading  rs  not  esaenllal  to  the  transfer,  by  the  owner  of  a  caigo,  of 
bit  property  therein.    &  Tannt.  74,  -.j.^«-i 
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(is  9  )  Contract  by  policy  of  assurance. 

A  policy  of  assarance  is,  when  a  merchant  gives  a  coosideration  iil 
[*]money  to  others,  to  assure  his  goods,  ship,  or  other  thing  by  him  adven- 
tnred,  upon  such  terms  as  may  be  agreed  between  the  merchant  and  assurers^ 
Vide  St.  43  El.  12. 

This  usage  was  introduced  by  the  emperor  Claudius  CoBsar,  and  recorded 
-■■         ..,.        ...  ■■  ^  ■■■■  .« 

6.  A.  deposit!  coodi  with  B.  at  a  if curify  for  money  advanced  by  B.^  with  a  promise  td 
'  deliver  the  bill  of  lading  when  it  should  arrive  Indor&ed  to  B.     C.  is  employed  as  a  broker, 

to  dispose  of  the  i^oods  tor  B.^s  benefit.  Before  the  bill  of  lading  arrives,  the  goods  are  at- 
tftched  in  the  mayor^s  court  in  the  hands  of  C  by  a  creditor  of  A.  Held,  that  the  transfer  of 
the  property  to  B.  was  complete,  though  the  bill  of  lading  had  never  been  indorsed,  and 
that  therefore  the  foreign  attachment  was  no  answer  to  an  action  by  B.  against  C  for  the 
proceeds.     1  Mars.  296.     5  Taunt.  558. 

7.  A  bill  of  lading  to  deliver  to  the  consignee  cfr  his  assignees,  is,  by  the  custom  of  mer- 
chants, a  negotiable  instrument,  passing  the  property  in  its  contents  to  the  assignee.  2  T. 
R.  63.     S.  C.     5  T.  R.  683. 

t.  Where  a  bill  of  lading  is  indorsed  and  dclirered  to  a  creditor,  as  a  security  for  his  debt 
on  his  own  account,  the  property  passes  to  him,  so  that  the  indorser  cannot  afterwards  in- 
tare  it.  Seetu^  where  the  intention  of  the  parties  was,  that  the  bill  should  be  taken,  not  as 
■atisfaction  of  the  debt,  but  as  a  collateral  security  only  ;  where  the  creditor  is  only  to  re- 
ceive the  net  proceeds ;  and  where  the  goods  remain  at  the  risk  of  the  consignor.  1  T.  R. 
745* 

9.  tndorsing  a  bill  of  lading  without  consideration,  does  not  transfer  its  contents  ;  hence, 
soch  indorsement  to  an  agent,  that  he  may  receive  the  goods  mentioned  therein,  will  not, 
as  it  seems,  entitle  him  to  have  trover  for  them  in  his  own  name*    4  East,  211. 

10.  A  bcnajlde  indorsement  by  the  consignee,  for  a  valuable  consideration,  transfers  the 
property,  though  the  vendee  knew  that  only  acceptances  of  the  consignee  not  due  had  been 
^iven  for  the  goods.    9  East,  506. 

1 1.  The  indorsement  by  a  factor,  the  indorsee  of  a  bill  of  lading,  for  value,  and  without 
notice,  of  goods  at  sea,  transfers  the  property.    4  Burr.  3051.  1  Blk.  628. 

12.  An  indorsement  and  delivery  of  a  bill  of  lading  by  way  of  pledge,  by  the  consignee, 
though  without  notice,  i«  unavailing.     4  Taunt.  24.    6  East,  17. 

13.  If  the  different  bills  of  lading  in  a  set  are  indorsed  to  different  persons,  the  title  of  the 
first  indorsee  in  order  must  prevail.     1  T.  R.  205. 

14.  If  goods  shipped  by  order  and  at  the  risk  of  A.  under  bills  of  lading  making  them 
deliverable  to  the  order  of  the  consignor,  who  transmits  the  invoice,  and  one  of  those 
bills  unindorsed  to  A.  are  delivered  to  A.  by  the  captain,  the  property  is  vested  in  him,  net- 
withstanding  another  of  the  bills  is  sent  indorsed  to  the  consignor*!  agent,  and  though  A. 
did  not  accept  the  bill  drawn  for  the  amount.    4  Kast,  211. 

15*  "Where  the  agents  of  the  consignee,  without  bis  privity  or  confirmation,  substitute 
other  goods  m  Ilea  of  the  original  canfo,  the  substituted  goods  do  not  pass  under  a  previous 
indorsement  by  the  consignee  of  the  bill  of  lading.     5  Taunt.  74. 

16.  A  pledge  by  the  owner  (or  part  owner)  of  the  bills  of  lading,  by  which  the  goods  are 
deliverable  on  payment  of  freight,  who  is  likewise  owner  of  the  vessel,  is  a  pledge  of  the 
freicht.     4  Taunt.  135. 

^17.  In  general,  the  act  of  signing  a  bill  of  lading,  by  the  master,  will  bind  the  owners, 
according  to  the  terms  of  it*    Moseley  v.  Lord,  2  Conn.  Rep.  389. 

18.  A  mere  indorsement  of  a  bill  of  lading,  without  a  delivery  of  it,  does  not  transfer  the 
property  of  the  goods.     Buffington  v.  Curtis,  16  Mass,  Rep.  628. 

19.  But  the  property  in  goods  will  pass  by  an  assignment  and  delivery  of  the  bill  of  lading, 
made  6ena/de.     Chandler  v.  Beldep,  18  Johns.  Rep.  137. 

20.  Where  the  master  signed  a  bill  of  lading  to  deliver  goods  to  A.  B.  or  his  assigns,  at 
XJ.,  who  was  not  a  resident  at  N.,  and  \7ho  could  not  be  found  ;  and  the  master  delivered 
the  goods  to  certain  merchants  for  A.  B. ;  it  was  held,  as  he  had  conducted  bonafidcy  and 
according  to  the  usage  of  trade,  that  he  was  not  liable  to  the  consiguof.  Magell  v.  Potter, 
ji  Johns.  Cas.  371.  e  o  7 

21.  A  bill  of  lading  is  pftma/oae  evidence  of  the  highest  nature  ;  but  not  conclusive,  in 
all  cases,  at  to  the  condition  of  goods  shipped  in  packages.  Sic.  Barrett  v.  Rogers,  7  Mass. 
ilcp.  2»7.     Forrester  v.  Dodge,  12  Mass.  Rep«  566.     Portland  y.  Slubbs,  6  Mass.  Rep.  422. 

at2.  8o  a  bOl  of  lading,  consigning  the  goode  to  a  neutral,  but  uoaccompanied  by  an  ia- 
Toice  or  letter  of  advice,  is  not  sufficient  evidence  to  entitle  the  claimant  to  restitution  ;  hot 
Is  sufficient  to  lay  a  loundation  lor  the  hitroduction  of  further  proof.  The  Friendscraft,  ^ 
TV  heat.  14.  Y 
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amongst  the  laws  ofOicron,  and  afterward^  u?ed  amongst  merchants  in  Eng^ 
land,  and  since  in  other  kingdoms.     Ma.  105. 

And  by  the  St.  43  El.  12.  it  appears,  that  this  usage  is  common  when  a 
grand  adventure  is  made  in  parts  remote,  whereby,  if  the  ship  perishes,  the 
loss  is  divided  an\ongat  many. 

And  upon  this  statute  the  king  may  make  an  office  for  entry  of  policies^ 
R.  Hard,  351. 

By  the  instrument,  or  policy  of  assurance,  in  consideration  of  a  premium 
of  so  much  per  cent,  to  be  paid  by  the  merchant,  the  assurers  assure  such  a. 
ship,  her  tackle  and  keel,  ^c.  from  London  to  such  a  port  *,  and  if  the  ship, 
&c.  perish,  every  sub^crib^r  pays  the  sum  by  him  subscribed  for  recompense 
of  the  loss.     3  Sand.  200. 

So,  an  assurance  may  be  made  for  a  ship,  izc.  in  her  voyage  to  such  a 
country,  or  port,  and  her  return  to  London.     2  Sand*  200* 

Or,  for  a  voyage  to  such  a  country,  and  to  trade  there,  and  return  to  suck 
a  port.     Ibid, 

So,  it  may  be  for  the  goods  and  merchandizes  laden  in  such  a  ship.  Ma« 
106. 

Or,  for  such  and  such  goods  in  particular.    Ibid. 

Or,  for  goods*  laden,  or  to  be  laden  in  any  ship  at  such  a  port,  or  from 
such  a  country  to  London.     Skin.  327. 

So,  for  money  ;  though  he  has  no  interest  in  the  ship  or  cargo,  except 
what  he  lends  upon  bottomree  bond.  Qo[\t.  2  Ver.  269.  R.  acQ.  2  Ver. 
717. 

So,  an  assurance  may  be  made  upon  ship  and  goods,  lost  or  not  lost.  2 
Sand.  200.    (Vide  Ma.  1 07.) 

For  the  goods  of  A.  without  account,  if  proved  that  A.  had  goods  there, 
though  tHe  particulars  aronol  piroved.     Skin.  405. 

So^  it  may  be  made  for  the  life  of  any  person.     Ma.  107. 

So,  a  policy  may  be  explained  by  a  parol  agreement ;  as,  that  it  shall  not 
t^ike  elTect  till  the  ship  arrive  at  such  a  place,  though  the  policy  be  from. 
Ijondon.     Sal.  444,  445.     Cont.  Skin.  d5. 

That  it  shall  be  for  the  ship  A.,  where  B.  is  conrHnandier  ;  though  the-, 
policy  by  mistakQwas  for  the  ship  B.,  where  D.  was  commander,  Per  Holt, 
Sail.  444. 

So,  if  the  poHcy  has  a  blank  for  the  time  of  the  insurance,  it  shall  bo  help* 
ed  by  a  verdict.     Semb.  F,  g.  276. 

If  the  &hip  or  goods  insured  \y»  lQ3t  ia  whole  or  in  part,  every  assurer 
shall  make  recompence  according  to  his  subscription,  or  jpro  rata  in  pro- 
portion thereto...     Ma.  1Q5.  108.  113.. 

But  a  fraud  in  him  that  makes  the  assurance  will  excuse  the  assurer :  as^ 
if  the  owner  of  a  c^ecayed  shjp  after  assurance  destroy  the  ship.     A(a.  107, 

Or,  if  the  ship  perish  by  his  default.     IWd. 

Or,  the  default  of  the  pilot.     Ma.  109. 

Or,  the  ship  be  insured  as  the  ship  of  an  ally,  when  it  was  the  ship  of  an 
enemy.    Skin.,  327. 

[*}So,  if  a  man  knows  th(^  ship,.  &c.  to  be  lost  before  assurance.     Sho. 

324. 

Though  the  assurance  was  for  the  ship,  lost  or  not  lost.     Tbidv 

So,  if  the  words  are  general,  without  saying,  lost  or  not  lost ;  ijTthe  ship 

was  lost  before  assurance,  though  the  assured  did  not  know  it.     Sho.  324. 
So,  if  the  voyage  be  changed;  or  a  4eviation  made  hy-  the  default  of  tbe 

assured*.    Sho*  324. 
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^v.  ^  itie  QNt&ter.     Sho.  325. 

%V   iN^^iOods  are  transferred  to  another  ship.     Sho.  325. 

>jX\tk^  sparer  shall  not  he  chained  for  goods,  &c.  embezzled,  or  stolen 
|A  A^>  ot' the  mariners.     Ma.  109. 

iV.takenfeloniooslj  outoftbeship.     Ibid.  ^     .     ,    ,,  ,      • 

^'twMighthe  assurance  be  against  pirates,  thieves,  &c.  for  it  shall  be  in* 
t^adedofpublie  thieves,  as  enemies,  pirates,  &c.     Ibid. 

So  by  the  custom  of  merchants,  if  an  insurance  be  upon  goods  in  a  f^hip 
to  »uch  a  certain  value,  every  insurer  subscribing,  after  the  whole  value 
subscribed,  shall  return  his  premium,  and  shall  not  be  charged  for  thc-goo.da 

lost.     R.  Sho,  1 33. 

Though  the  first  subscribers  prove  insolvent.     Sho.  1 33. 

So,  the  assurer  shall  not  be  charged,  if  the  assured  does  not  perfoiTn  the 
terms  on  his  part :  a^,  if  a  policy  has  the  words,  *'  warranted  to  depart  with 
convoy;'^  for  that  imports  that  the  assured  shall  take  convoy  for  his  secu- 
rity ;  and  if  be  does  not,  the  assurer  sh^ll  not  be  chained.  R.  3  Lev.  320, 
AMod.GQ.     Sho.  326, 

And  it  is  not  sufficient,  that  he  took  convoy  for  his  departure,  if  he  did  not 
take  it  for  the  whole  voyage.     R.   3  Lev.  320,     4  Mod.  60,     Sal.  443, 

FDoug.  72.  735.] 

If  the  ship  make  a  deviation  in  her  voyage.      4  Mod.  60. 

If  the  assured  act  contrary  to  his  agreement.     R.  4  Mod.  60. 

If  there  are  mutual  covenants,  and  the  one  is  the  cause,  whereby  the 
other  cannot  be  performed.     Sho.  324. 

But  if  the  convoy  be  separated  by  tempest,  and  the  ship  iti  search  of  the 
convoy  be  taken,  it  is  not  sqch  a  default  that  the  assured  shall  lose  his  in* 
Burance.     R.  3  Lev.  32 J.     4  Mod.  60.     Sho.  326. 

So,  if  a  convoy  be  taken  at  the  usual  place,  viz.  at  the  Downs,  though  he 
'depart  without  it  from  London,     Per  three  J.  Holt.  coht.  Sal.  443, 

So,  if  the  assurance  be,  till  the  ship  be  discharged  from  the  voyage,  she 
$8  not  discharged  by  arrival  at  the  port,  till  the  goods  arc  unladen.  R, 
Skin.  243. 

But  the  usual  perils,  expressed  in  policies  of  assurance,  against  which  th^ 
assurer  insures,  are 

(1)  Perils  of  the  sea.     Ma.  108. 

And  therefore,  the  assurer  undertakes  to  assure  against  all  damages  by 
tempest  or  sl^ipwreck.     2  Roh  248.  1.  35.     D.  Sal.  443,     Sho.  323. 

If  he  assure  against  perils  by  distress  of  weather,  the  assurer  shall  pay,  if 
the  ship  be  lost  in  the  sea,  not  if  it  be  lost  by  capture  of  an  enemy,  Rf 
Skin.  3. 

So,  against  all  dangers  upon  the  sea  by  pirates,  or  men  of  war.  R.  2  Rol, 
848.  1,  40.     4  Mod.  60.     Sho.  322. 
'  [*]So,  against  sfsizure  by  the  government.     Dub.  Sal.  444, 

(2)  The  usual  hazards  expressed  in  policies  are,  men  of  war,  enemies, 
pirates,  rovers,  thieves.     Ma,  109. 

So,  against  barratry  of  the  master  himself.     Per  Holt,  Sho.  326. 
And  every  fraud  of  the  master  will  be  barratry;  as,  if  he  run  away  with 
ihe  ship,  or  embezzle  the  goods.     R.  2  Mod.  Ca.  230. 

And  therefore,  it  is  sutHcient  to  assign  a  breach,  and  find  by  the  verdict, 
tmod  per  fraudem  ei  negligeniiam  magislri^  ^c.     2  Mod.  C^.  231. 

•♦  mere  negligence  does  not  amount  tp  barratry.     R,  2  Mod,  Ca.  831, 
^straint  of  prince^,  cmbai^o.    Ma-  U  0;  1 1 1 , 
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But  such  a  policy  does  not  assure  against  restraint  for  non-pajmeat  of  cus- 
toms.    2  Vcr.  1 7G. 

Or,  if  the  assured  navigates  contrary  to  the  laws  of  the  country.  2  Ver. 
17G.  (o) 

(o)  Mariitb  Issurakce. — 1  •  Proper iits  o/.    A  policy  is  a  mere  contract  of  iadettBity. 
Dougl.  470. 
d.  Subjecljf  of.     Freight  may  be  insared  for  pari  of  the  voyage.     15  East,  324. 

3.  If  the  goods  are  so  situated,  as  to  create  a  weU-gronnded  expcctatioD  of  freight  being 
raised,  freight  is  insurable  and  recoverable.     1  B.  Jc  P.  636. 

4.  The  expected  profits  of  goods  employed  in  trade  on  the  coast  of  Africa,  are  insurable. 

2  East,  544. 

5.  Insurance  on  imaginary  profit  from  Bordeaaz  to  Hamburgh,  (explained  to  mean 
profit,  'which  a  cargo  of  indigo  would  produce  on  salo  thereof  at  Hambui^b,)  bel<f  good.  2 
East,  549. 

'  6.  That  an  assured  on  profits  may  recover,  it  must  appear  that  there  would  have  been 
pome  profit,  had  not.the  peril  happened.     6  East,  316. 

7.  Expected  profits  may  be  insured  by  an  open  policy.     16  E^ast,  218. 
'8.  A  person  having  a  respvndenHa  interest,  cannot  insure  it  as  an  interest  on  the  goods. 

3  Burr.  1394.     1  BIk.  396. 

9.  A  policy  may  be  effected  generally  ^^  upon  ship  or  ships.^*    2  H.  B.  343. 

10.  JSaiurc  of  the  inierttt.  If  the  assured  be  interested  when  the  risk  commenced^  though 
he  was  not  when  the  policy  was  made,  it  is  sufficient.     2  Taunt.  237.     2  B.  &  P.  153.  155. 

1 1.  A  joint  tenant  or  tenants  in  common,  has  such  an  interest  in  the  entirety,  as  will  en- 
title him  to  insure.     2  B.  &  P.  240. 

12.  An  equitable  interest  is  insurable.    2  T.  R.  187. 

13.  The  chance  of  a  grant  trom  the  crown,  gives  no  right  to  insure  the  subject-matter. 
It  East,  428. 

14.  Property  liable  to  seizure  for  an  act  already  done,  is  insurable.     8  T.  R.  563. 

15.  The  right  to  freight  results  from  the  right  of  ownership  in  the  vessel ;  the  owner, 
therefore,  alone  has  an  insurable  interest  in  the  freight.     5  T.  R.  709. 

16.  U  a  ship  and  freigln  are  insured,  and  the  ship  is  lost  whilst  careening,  before  the  cargo 
is  put  on  board,  the  insurer  is  liable  for  the  ship  only,  and  not  for  the  freight  she  might  bavo 
earned.     2  Sir.  1251. 

17.  Ships  belonging  io  a  foreign  power  are  detained  by  his  majesty ^s  orders  ;  commission- 
ers are  duly  appointed  by  the  king,  to  manage,  sell,  and  dispose  of  them  to  the  best  advan- 
tage according  to  instructions  to  be  by  him  given,  who  fnsure  with  the  assent  of  the  lords  of 
the  treasury.  War  is  afterwards  declared  against  the  foreign  power ;  the  ships  are  con- 
demned as  prize  ;  a  loss  happens,  and  the  commissioners  sue  on  tbe  policy,  averring  the  in* 
lerest  to  be  in  the  king.  Objected,  1.  That  the  king  held  no  interest  in  the  ships  when  the 
iosurance  was  made  ;  2.  That  it  was  aot  made  on  his  behalf;  3.  That  it  had  not  been  rati* 
0ed  by  him.  ObjecUons  over-ruled.  1  Taunt.  325.  2  N.  R.  269.  3  B.  &  P.  75.  8  T. 
H.  13: 

18.  The  captor  of  a  vessel  taken  as  prize  has  an  insurable  interest.     8  T.  R«  154. 

'  19.  The  captors  of  property,  in  a  conjunct  expedition  by  the  navy  and  army,  against  a 
fortress  on  the  land,  since  45  Geo.  3.  c.  72.,  have  an  insurable  interest  before  condemna- 
uon.     11  East,  619. 

20.  A  creditor  has  an  insurable  interest  in  goods  consigned  by  tho  debtor,  of  his  own  ac- 
cord, to  a  third  person,  in  trust  for  the  creditor.     1  B.  &  P.  3] 5. 

[*J21.  A  debt  which  arises  in  consequence  of  the  articles  insured,  and  which  would 
have  given  alien  upon  it,  gives  an  insnrable  interest  pre  ianto,     I  B.  &  P.  316. 

22.  The  contfigfior^s  general  agent,  through  whom  the  bills  of  lading  are  transmitted  to  the 
consignee,  with  instructions  to  forward  them,  that  the  consignee  may  have  an  opportunity 
of  insurine^  niay,  on  the  consignee's  repudiating  the  transaction,  insure  in  his  own  name. 
1  B.  ik  P.  316. 

23.  Property  purchased  with  the  proceeds  of  an  illegal  cargo,  is  insurable.     8T.  R.  562. 

24.  Receiving  payments,  as  for  a  total  loss  on  a  capture,  does  not  preclude  the  assured 
sning  and  labouring  to  obtain  restitution ;  who  therefore  may  insure  any  interest  thereby 
acquired  in  the  subject-matter.     14  East,  522. 

25.  Axase  in  which  the  assured  was  held  to  have  an  insurable  interest  as  npon  a  hotch- 
potch right,  and  also  as  representing  one,  the  common  agent  of  all  concerned.  14  East, 
502. 

26.  An  alien  in  possession,  as  owqer  of  a  vessel  belonging  to  his  country,  has  an  insurable 
Interest,  whether  or  not  the  lawful  owner.    2  Taunt.  237. 

27.  Money  lent  on  bottomree  or  Tt»pondtnlia^  shall  be  lent  only  oo  the  ship,  or  on  the 
goods,  and  shall  be  so  expressed  in  the  bond  ;  benefit  of  salvage  to  the  lender,  who  alone 
aa/  m^ike  MSuraQce  on  tbe  moaev  leqt,  and  iiq  borrower  shall  recover  more  than  his  into- 
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r«it,  exclutive  of  the  money  borrowed ;  and  if  his  fhare  amounts  not  to  the  money  borrow-^ 
ed,  he  fhall  be  retpoDslble  to  the  lender  for  the  difference,  with  interest,  though  the  ship  it 
Icet.     )9G.  2.  C.37.  • 

S8.  In  all  Hctions,  plaintiff  is,  on  fifteen  days^  request,  to  declare  bow  much  he  has  in* 
rured,  and  how  much  he  h;is  borrowed  at  bottomree  or  respondentia.  And  defendant  majr 
pay  money  into  court.     19  Geo.  2-  c.  37. 

29.  yoid  and  aroidtd — False  warranty  in  a  policy  of  insurance  will  ritiate  it,  though  the 
loss  happen  in  a  manner  not  affected  by  such  falsity.     3  Burr.  1419.     1  BIk   4*27. 

30.  If  the  assured  ask  leave  of  the  indemnitors  to  carry  a  letter  of  marque,  which  is  re- 
fused, notwithstanding  which  it  is  taken  out,  this  vacates  the  policy,  thou^^h  the  iutention 
-was  not  to  make  use  of  it,  and  though  it  was  not  used^  on  the  voyage  insured.     5  T.  R.  680. 

31.  That  the  taking  a  letter  of  marque  on  board  may  avoid  a  policy,  it  must  be  valid  in 
all  its  circumstances.     6T.  R.  371. 

32.  Ifa  ship  Insured  is  condemned  for  carrying  simulated  papers,  contrary  to  the  law  of 
nations,  without  having  any  liberty  in  the  policy  to  do,  the  underwriters  are  discharged. 
15  East,  46,     Id.  70. 

33.  Whether  the  taking  on  board  prisoners  of  war  increases  the  rbk,  is  a  question  of  fact 
for  the  jury.     1  Taunt.  227. 

34.  If  goods  are  insured  on  board  a  ship  from  London  to  Nantz,  with  liberty  to  call  at 
Ostend,  and  she  is  cleared  only  for  Ostcnd,  but  sails  directly  for  Nantz,  that  being  the  known 
course  of  trade,  in  order  (o  save  certain  duties,  both  here  and  in  France,  there  is  no  fraud 
on  the  underwriter  so  as  to  discharge  the  policy.     Dougl.  251. , 

35.  If  an  insurance  is  made  before  the  commencement  of  hostilities,  but  when  an  imme- 
diate war  is  universally  expected,  the  insured  is  not  bound  to  give  the  underwriter  notice  y 
though  the  ship  does  not  sail  till  after  the  war  commences.     Dougl.  2^1. 

36.  Taking  out  a  false  custom-house  clearance,  necessarily  and  iq  the  bona  fide  fuKhe- 
ranee  of  a  lawful  adventure,  does  not  vacate  the  policy.     1 1  East,  135. 

37.  The  master  of  a  vessel,  subjecting  her  to  detention  under  an  embargo,  in  pursuance  of 
the  preconcerted  purposes  of  the  freighter  and  owner  at  the  increased  hazard  of  the  under*, 
writer  on  ship,  does  not  vacate  the  policy.     7  Taunt.  462.     1  Moore,  163. 

38.  Where  freighters  were  io  pay  a  gross  sum,  if  the  shipping  a  return  cargo  in  a  foreign 
country  was  prevented,  an  insurance,  whereby  the  underwriters  agreed  to  pay  a  total  loss, 
in  case  the  ship  was  not  allowed  by  the  government  of  that  countrj(  to  load  a  return  cargo, 
was  held  legal.     1 1  East,  232. 

39.  An  insumnce  against  the  event  of  a  cargo  noi  being  suffered  to  be  landed,  is  legal,  and 
an  indemnify  for  any  loss  provnd  to  have  been  thereby  sustained.     12  East,  121. 

40.  The  ma.«ter  may  insure  his  washes.     2  N.  R.  206. 

41.  Where  the  policy  is  valued,  the  circumstances  of  an  alien  enemy  hiiving  a  distinct 
interest  throughout  the  entirety,  is  immaterial.     3  'i'aunt.  506.  ' 

42.  Where  a  vessel  is  chartored  on  a  voyage  out  and  home,  and  a  licence  is  requisite  to. 
]es::«Hze  the  homeward  adventure,  othr^rwise  prohibited  by  the  navigation  act,  the  licence 
need  only  be  obtained   before  snch  adventure  commences.     Therefore  the  underwriter  is. 
liable  fnr  a  loss  before  if  had  commenced.     4  Paiint.  8S6. 

43.  The  St,  42  Geo.  3.  c.  77.  authorizes  any  British  vessel  io  trade  as  well  as  to  fish  [♦loa 
the  western  coast  of  South  Amorica,  within  the  limits  therein  prescribed  ;  and  the  45  Geo. 
n.  c.  34.  gives  the  same  privilege  to  neutral  vessels  as  are  given  by  42  Geo.  3.  to  BritislL 
ship^.  Thoreforc,  a  vriy:\^e  at  and  from  iiiina,  or  any  other  port  or  ports  of  South  America, 
by  a  Portuguese  ship,  haviuga  licence,  wasbeldto  be  protected  by  the  two  acts.  Mars. 
440.     7Tannt.  193.  * 

44.  An  insurance  on  a  voyage  expressly  prohibited  by  the  laws  of  this  country,  is  void. 
Pougl.  254. 

46.  An  insurance  of  enemy's  property  ii  void,  bein?  illegal.     6  T.  R.  35. 

46.  A  sailor  cannot  in?ure  his  waees,  or  any  thing  that  he  is  to  receive  at  the  end  of  th^ 
Toyage  in  lieu  of  waeet,  as  slaves,  for  instance.     7  T.  R«  157, 

47.  Adding  to  an   insurance   contract  by  sevoral,   whereby  they  engage   to  insure  each. 
ether'*  ships  separately,  in  certain   proportions,  that  in  case  of  the  ins.>lvency  of  any  mem- 
ber*, the  rest  shall  he  auswerahle  for  his  subscription,  avoids  it.     7  T.  R.  33U. 

48.  Apnlicyon  ship  is  avoided  by  illegal  tra.lficat  the  place  at  and  from  which  she  ia 
insored.     8  T.  K.  562. 

49.  The  insurance  of  an  alien  of  an  adventure,  in  violation  of  our  nuinicipal  regulations, 
is  not  merely  void,  but  ille;.;^!.     3  B.  &:  P.  33. 

60.  By  19  G.  2.  c.  37.  no  insurance  can  be  made  on  any  sliip  or  goods  of  the  king  or  his 
subjects,  interest  or  no  interest,  or  without  beaeAt  of  salvage. 

51.  But  l)rivateers,  and  goods  from  the  dominions  of  Spain  and  Portugal,  may  b^  so  i^ssar* 
ed.     I9G.  2.  c.37. 

^"^  '•Vhether  a  policy  is  a  wagering  policy,  or  upon  interest,  depends  apon  the  facts,  and 
Uie  anderstaoding  of  the  parties.     I  T.  R.  304. 
-reement  to  pay  202.  to  the  defendant  at  the  next  port  a  ship  should  reapb,  pro* 
be  did  not  lave  her  paaaage  to  China,  the  de  fondant  would  pay  to  theplaiiw.. 
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iitr  1,0002.  at  the  end  of  6oe  month  after  she  arrired  in  (he  rirer  Thames,  without  reference 
to  any  proper!  j,  though  one  of  the  parlies  had  some  goods  on  board,  liable  to  suffer  ^y  the 
toss  of  the  season,  is  a  watering  policy  within  19  Geo.  %  c.  37.  Cowp.  583. 

54.  A  policy  upon  the  sex  of  a  person  is  a  Mrageriug  policy,  within  14  Geo.  3.  c.  48< 
Cowp.  737. 

65.  A  valued  policy  of  insurance  is  not  to  be   considered  a  wacer  policy.     2  Burr.  1167. 

56.  The  insured  is  ent\.t1ed  to  recover  as  for  a  total  loss,  upon  a  miicetl  policy  of  insurance^ 
of  a  peculiar  sort,  and  valued  policy,  if  a  fairone,  being  within  the  exception  of  st.  19  Geo. 
S.  c.  37.    4  Burr  1966. 

57.  Policies  on  foreign  ships  and  property  are  not  within  19  Geo.  2.  c.  37.     Dou^l.  316. 

58.  If  facts,  not  disclosed  by  ihe  broker  fur  the  insurf>d,  in  a  representation  of  the  state 
of  the  ship,  appear  material  to  the  jury,  thouch  they  did  not  to  the  broker,  who  merely  ou 
that  account  abstained  from  mentioning  thorn,  the  insurance  is  void.     Dougl.  306. 

59.  Il  is  snfRcient  if  the  assured,  in  making  the  assurances,  communicate  fairly  the  pre- 
sent state  of  the  ship,  and  lay  open  sach  circumstances,  ;^r<;  and  cen,  as  may  lead  the  insurer 
to  maVe  further  inquiries  concerning  the  prior  slate  of  the  ship.     3  Smith,  424.  7  East,  457. 

60.  Every  intelligence,  though  eventoally  it  prove  false,  which  may  influence  the  un- 
derwriter's determination,  must  be  communicated.   14  East,  494.  3  Taunt.  37.   1  N.  R.  14. 

61.  A  concralment  by  the  captain  from  the  owners,  of  a  material  injury  sustaiucd,  is,  as 
between  the  owner  and  underwriter,  a  concealment  by  the  owner.     I  M.  &  9.  35. 

6^.  Nothing  need  be  communicated  but  what  is  material  to  the  risk.     2  H.  B.  344. 
CO.  A  mHtcrial  concealment,  though   without  fraud,  vitiates  the  policy*     1  N.  R.  14. 

64.  1  he  Diatcfiality  of  any  communication  is  not  to  be  tried  by  the  event.  14  East,  494. 
3  Taunt.  o7. 

65.  Concealment  ofthe  true  port  of  loading  will  vitiate  a  policy.     1  Blk.  463. 

66.  Insurance,  i2th  ^^ovember,  from  Opcrto  to  London.  The  concealment  ofthe  two 
following  letters  fiom  the  correspondent  at  the  loading  port,  was  held  material  :«•  II th 
Oct.  ^^  We  are  loading  the  Vines  en  the  Stag,  Capt.  W.,  who  pretends  to  sail  after  to-mor- 
row.*'—13th  Oct,  inclosing  the  bills  of  lading  filled  op  ^^  with  convoy.'*     1  M.  &  3.  15. 

67.  Where  the  insurance  was  on  goods  trom  Berderycrge  to  London,  the  suppression  of  «k 
letter,  dated  a  fortnight  back,  and  received  the  day  before,  stating  that  the  captain  would 
sail  next  day,  and  desiring  that  if  the  ship  bad  not  axrited,  to  insure  as  low  as  possible,  was 
held  material.     1  N.  R.  14. 

6B.  A  letter  stating  that  the  ship,  which  ought  to  have  gone  to  Falmouth  to  join  convoy^ 
[*jhadbeen  seen  at  sea  fcilhout  convoy,  and  that  this  was  supposed  to  have  been  occasion- 
ed by  contrary  winds,  should  be  communicated.     1  Mars.  99.     5  Tannt.  359. 

69.  If  the  circumstance  of  advice  having  been  received  that  the  ship  was  leaky  and  sud- 
denly disappeared,  he  concealed  from  the  insurer,  the  policy  is  void,  though  the  ship  be 
not  lost,  but  captured.     2  Sir.  1 1&3. 

70.  The  fact  that  a  ship,  insured  at  and  from  a  place,  has  not  yet  reached  it,  need  nolbtj 
communicated  to  the  underwriters,  unless   demanded.     14  East,  479. 

71.  It  need  not  be  communicated  to  the  underwriters  that  the  9hip,  though  British  ownedj. 
»  foreign  built,  and  so  entitled  to  sail  without  convoy.     2  f).  ft  P.  209. 

72.  Not  communicating  tho  fact  that  two  vessels,  which  left  much  about  the  time  as  the 
one  insured  was  expected    to  leave,  had  arrived,  but  which  were  considered  taster  sailers^ 

'held  immaterial.     1  N.  R.  151. 

73.  Under  a^jOiey  at  and  from  London,  tho  fact  that  the  ship  has  sailed  need  not,  unle^ft 
demanded,  be  communicated.     3  Taunt.  381. 

•  74.  The  time  of  a  ship's  sailing  is  not  \}\  general  a  circumstance    necessary  to  Iw  com- 
municated to  the  underwiiiers,  except  in  the  case  of  a  missing  ship.     1  Mars.  1 17.  5  Taunts 

430. 

75.  An  underwriter  is  presumed  to  know  the  nature  and  peculiar   circumstances  of  Ihfe 
branch  of  trade  to  which  the  insurance  relates.     4  East,  590. 

76.  Facta  against  sea-worthiness  need  not  be  communicated   utilees  required.     4  Eas^, 

6S0. 

77.  Afase  in  which  the  question  was,"  whether  there  had  been  a  material  concealment 
CD  insaring  an  African  trader.     7  East,  457.     3  Smith,  424. 

78.  A  representation  need  be  only  substantially  pcrtbrmed.     Cowp.  785. 

79.  An  insurance  made  under  a  misrepresentation  is  void  ;  whether  it  aro? o  from  fraud  or 
negligence.     1  T.  R.  12. 

80.  A  representation  conpled  with  a  refusal  to  warrant,  ihews  an  intention  to  exclude 
it  from  the  contract.     16  East,  176. 

81.  On  a  representation  that  a  ship  was  seen  safe  on  such  a  day,  at  a  certain  latitude  or 
point  in  tho  voyage,  if  it  turn  out  that  she  had  got  safe  to  the  point  represented,  but  was 
loet  two  days  before  the  day  mentioned,  the  difference,   though  by  mistake,  is  material. 

Doagl.  260. 

82.  A  policy  being,  at  and  from  L'Oricat  to  the  Tslea  of  France  and  Bourbon,  and  to  all  or 
aoy  ports  and  places,  where  and  whatsoever,  in  the  East  Indies,  China,  Persia,  or  elsewhere, 
b«yoodtlkG  Cape  of  C^ood  Hone,  from  place  to  place,  during   the  ship's  stay  and  trade, 

f*94] 
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baclrwards  and  forwards,  at  all  ports  and  places,  and  until  fier  saTe  arrival  in  Frnncc, — aJ- 
thoasrh  the  insured,  by  a  representation  wavered  to  the  pohVy  at  the  time  of  underwriting^, 
state  that  the  ship  intended  to  sail  in  Sentember  or  October,  and  to  ijo  to  Madeira,  the  Islc^ 
of  France,  Pondicherry,  China,  and  L'Orient, — 'if  the  insured  really  intended  that  the  shijif 
should  sail  as  early  as  represented,  and  that  she  should  eo  to  Ch:na,  the  policy  is  not  dis- 
charged, though  ho  afterwards  chani;o  his  intention,  and  the  ship  does  uol  sail  till  Decem- 
ber, and  goes  to  Bengal,  and  not  to  China.    Oouc:!-  284. 

83.  A  representation  that  a  ship  is  expected  to  sail  on  such  a  day,  from  the  coa«t  nf  Af- 
rica, is  not  material,  though  it  turn  out  that  she  actually  sailed  six  months  before.  DougU 
306. 

84.  The  assured  goods  is  not  concluded  by  a  representation  made,  honajldt^  and  upoti 
probable  expectation,  as  to  the  time  of  .sailing.     10  East,  415- 

85.  Where  the  insurance  is  only  for  part  of  the  voyage,  the  ullimatc  destination  tied 
not  be  communicated.     15  East,  324. 

86*  Where,  on  the  insurance  of  a  voyaga  in/itttiro^  a  representation  is  made  of  the  shtp^s 
previons  destination,  which  is  true  in  fact  $  unavoidably  cbaeging  the  destination  aftcrwardt 
will  not  discharge  the  underwriter,      t  B.  &  P.  260. 

87.  A  representation  made  to  the  first  underwriter  extends  to  all  the  others.    Dougl.  305« 

88.  A  misrepresentation  to  the  first  underwriter  affects  the  policy  as  to  all  subsequent 
underwriters.     Cowp.  786* 

89.  How  far  a  representation  to  on«  uaderwriter  shall  enure  for  the  others,  and  what 
shall  be  evidence  of  it.     3  East,  572. 

90.  Representations  made  by  the  broker  to  the  tirst  uudcrwriteri  but  to  the  first  alone, 
are  available  for  the  others.    4  Taunt.  869< 

91.  An  insurance,  in  the  common  form,  upon  a  ship  chartered  to  the  East  India  Company, 
and  whose  distinct  voyage  is  afterwards  changed,  continues  though  the  alteration  was 
partly  for  the  benefit  of  the  assured.     I  Taunt.  463. 

99.  If  a  ship  sail  on  a  voyage  different  from,  although  coinciding  in  part  with  that  insnr* 
ed,  the  policy  is  discharged,  altbongh  the  loss  happen  before  she  comes  to  the  dividing 
point.     Dougl.  ^6* 

[''*]93.  A  deviation  occasioned  by  stress  ot  weather,  docs  not  vacate  the  policy.  Nori^ 
the  vessel  obliged  to  return  to  the  point  at  which  the  deviation  commenced.  So  that  if  that 
point  be  her  loading  port,  and  her  cargo  not  complete  when  she  left  it,  she  may  finish  her 
lading  at  the  port  to  which  she  is  driven.    2  T.  R.  22. 

94.  An  involuntary  deviation  does  not  aveid  the  policy,  though  not  occasioned  by  a  peril 
insured  aga4nst.     1  N.  R.  18L 

95.  Deviation  occasioned  by  force,  and  deviation  occasioned  by  necessity,  are  the  same< 
tN.R.  181. 

96.  A  deviation  from  necessity  is  justifiable.     1  B.  &  P.  313.     Dougl.  291. 

97.  If  an  insured  ship  quit  the  course  described  in  the  policy,  from  necessity,  she  must 
pursue  the  new  voyage  of  necessity  in  the  direct  course,  and  in  the  shortest  time.  Dougl. 
264. 

98.  Where  from  a  certain  point,  there  are  different  courses  to  the  port  of  destination,  each 
having  advantages  and  disadvantages,  and  the  custom  is  for  the  captain  to  elect  according 
to  circumstances  ;  depriving  him  of  this  elcction,without  acquainting  the  underwriter,  avoids 
the  policy.     7  T.  R.  162. 

99.  Sailing  from  the  port  ol  lading  to  the  usual  place  of  rendezvous,  ferthe  sake  of  joining 
convoy  fthere  being  a  warranty  to  sail  with  convoy)  there  ready,  though  such  place  bo  out 
of  1  he  line  of  the  voyage.     Cowp.  601. 

100.  Semble,  it  is  no  deviation  to  delay  for  tbo  purpose  of  giving  assistance  to  a  ship  in 
distress.     2  Smith,  214.     6  East,  45. 

101.  A  policy  is  not  avoided  by  trading  at  an  intermediate  port,  at  which  the  vessel  has 
lawfully  touched,  provided  the  risk  is  not  thereby  enhanced  or  the  voyage  delayed*  9 
East,  195.     1  Taunt.  450. 

102.  A  policy  is  not  vacated  by  taking  in  provender  for  stock,  at  a  port  at  which  the 
vessel  has  lawfully  touched,  though  she  sailed  under  a  necessity  of  so  doing,  pro^-ided  ntf 
delay  Is  thereby  occasioned.     1 1  East,  347. 

103.  An  unauthorized  restriction,  imposed  by  the  assnrctl  on  the  captain^s  election,  is  im- 
material, where  the  event  proves  that  he  ifaald  have  had  no  oppoitunity  of  making  one .  I 
M.  &  S.  46. 

104.  On  a  pel'cy  at  and  from  Penambuco,  or  any  other  port  or  ports  in  the  Brazils  to  Lon- 
don, *^  beginning  the  adventure  from  the  loading  the  goods  on  board  the  ship,  on  the  termi- 
nation of  her  cruise,  and  preparing  for  her  voyage  to  London.''  The  ship,  on  the  termina- 
tion of  her  cruise,  touched  at  Penambaco,  but  failing  to  procure.a  cargo  there,  she  proceed- 
ed for  St.  Salvador,  and  was  lost  on  her  voyage  thither.  Held,  that  the  ship^s  proceedings 
for  St.  Salvador  was  no  deviation.     1  Mars.  T49.     5  Taunt.  480. 

105.  Where  a  captain,  on  a  voyage,  delayed  by  adverse  winds  and  danger,  puts  into  a 
place  of  safety  in  his  course,  and  sends  ashore  for  provisions,  (although  he  transmits  a  letter. 
at  the  same  tine,)  it  is  not  a  deviation,  and  it  is  a  question  to  which  the  jury  are  competent. 
1  Price,  1^. 


tJonirach  of  Merchants.  105 

106.  A  detia'ioh  iiitended,  if  the  loss  happen  before  it  take  elTect,  doetnot  dtschsfgtt  th« 
policy,     pougl.  *?6I. 

107.  Ad  iutention  to  deviate  is  immaterial,  provided  the  Toya?e  on  which  the  ship  lail*. 
i»  that  insured.    2H.  B.  343.  *-        -^ 

108.  \f  a  ship  is  insured  frOm  on*"  port  io  another,  but  takes  in  i^ds  to  be  delivered  af  a 
third,  and  is  lost  before  she  comes  to  the*dividinr  poibt  of  the  two  voyages,  the  insurer  it  lia- 
ble.    Str.  1249.     2H.  B.  343 

109.  An  alteration  in  a  policy  on  groods  frenerally,  definini^the  particular  species,  aroidi 
it  as  ae:ainst  those  underwriters  ^ho  do  not  assent.     4  Tannt.  330. 

X 10.  An  asEOrcd  canceJling  <he  date  of  warranty  of  sailing  in  the  body  of  the  policy,  and 
snbstitating  a  different  date  in  a  memorandum  in  the  margin,  discharges  those  underwritew 
•^rho  do  not  sijjn  the  memorandum.     7  Taunt.  416.     1  Moore,  1 14. 

1 1 1.  A  letter  wiitten  hy  the  captain  to  the  broker  after  an  unaroidable  deyiation,  request* 
lug  the  opinion  of  the  underwriters  on  the  case,  with  a  view  to  further  proceedings  with  tho 
broker'^s  answer,  that  he  thinks  the  policy  at  an  enil,  will  not  warrant  a  conclusion  that 
ihe  captain,  who  afterwards  sails  to  complete  the  adventure,  had  abandoned  the  Dolicv.  1 
B.  &P.3I3.  ^     ' 

1 13.  An  insurance  of  the  latter  part  ofan  integral  voyage,  illegal  in  iXm  comaencement  is 
void.     8  T.  R.  3\. 

113.  A  valued  policy  on  goods  to  be  thereafter  specified,  is  avoided  m  /e/e,  if  the  ship»- 
ment  of  any  portion  specified  is  illegal.     1 1  ICast,  509. 

114.  An  insurance  against  British  capture,  amongst  other  risks,  is  only  void  vro  tanto,  i 
M.  &  S.  52. 

115.  Several  owners  of  different  ships  having  entered  into  a  bond  to  a  trustee,  [♦]bind- 
ing  themselves  and  their  assi&fns  to  indemnify  each  other  to  a  certain  amount,  if  any  othet 
ships  should  be  lost ;  and  one  of  them  having  sold  his  ship,  and  she  being  afterwards  lost,  the 
others  are  not  liable  under  the  bond,  unless  the  vendor  has  sold,  together  with  ihe  ship,  lia 
interest  in  the  agreement  of  indemnity.  Dou^l.  385.  3  Burr,  1512.,  that  an  agreement  by 
the  assut-ed  to  indemnify  a  purchaser  in  case  of  loss,  is  a  continuation  of  his  interest. 

1 16.  The  refusal  of  a  prize  court,  reversing  a  condemnation,  to  allow  the  appellant  costa 
and  damages,  does  not  enure  to  discharge  the  underwriter,  at  least  where  it  proceeds  oa 
the  ground  ofan  ex  parte  ordonnance-     2  N.  R,  484. 

117.  By  30  O.  3.  c.  33.  s.  8.',  and  34  O.  3.  c.  80.  s.  10.,  shtp'Ownen  cannot  insure  cargoes 
of  slaves,  except  sea-perils,  pirates,  insurrection,  hostile  capture,  barratry,  or  fire. 

1 18.  Corutruetion  cf, — The  terms  of  a  policy  are  te  be  understood  in  their  plain,  ordinary, 
and  proper  sense,  unless  they  have  generally,  in  respect  to  the  subject  matter,  as  by  the 
known  usage  of  trade  or  the  like,  acquired  a  peculiar  sense,  distinct  from  the  popular  sense 
of  the  words  ;  or  unless  the  context  evidently  points  out,  that  they  must,  in  the  particulav 
instance,  and  in  order  to  effectuate  the  immediate  intentioa  of  the  parties,  be  understood  ia 
some  other  special  and  peculiar  sense.     4  East,  130. 

119.  Expressions  introduced  into  a  policy  may  be  extended  in  construction  beyond  their 
ordinary  signification,  with  reference  to  the  peculiar  situation  of  the  destined  country.  16 
East,  278. 

120.  A  policy  is  considered  as  a  contract  uberrimajidei^  and  always  receives  a  liberal  con- 
struction for  the  benefit  of  trade  and  of  the  assured.     I  Burr.  349.     1  B.  &  P.  316. 

121.  Where  a  charter-party  has,  by  the  custom  of  trade,  acquired  a  definite  meaning,  an 
insurance  on  property  under  it  muit  be  construed  with  reference  to  that  meaning.  1  Taunt« 
463. 

12^.  A  policy,  unless  otherwise  expressed,  imports  that  the  assured  is  interested  in  tha 
subject-matter.     3  Taunt.  513. 

123.  Even  admitting  that  a  mere  hope  of  expectation  is  insurable,  it  is  not  covered  by  a 
policy  by  which  the  pariies'mean  to  insure,  not  the  expectation,  but  the  subject-matter  out 
ef  which  it  arises.     5  T.  R.  709. 

124.  To  recover  upon  a  policy,  the  loss  must  be  a  direct  and  immediate  consequence  of 
the  peril  Insured  against ;  not  a  remote  one.     1  T.  R.  130. 

125.  There  is  an  implied  exception  against  loss  arising  from  an  antecedent  injury  sus* 
tained  by  the  vessel,  which  ought  to  have  been,  but  was  not,  made  known.     1  M.  &  S.  36. 

126.  Semble^  that  in  the  construction  of  a  policy  of  insurance,  the  particular  state  of  tha 
oomnaerce,  touching  which  the  insurance  is  made,  may  be  looked  at  as  a  guide.  2  M.  & 
8.27. 

127.  Where  a  vessel  is  insured  from  one  port  to  another,  the  policy  attaches  though  she 
may  have  left  the  port  before  the  day  named  therein.  But  then  she  must  have  left  on  the 
voyage  insured ;  since,  if  she  sailed  on  a  difierent  one,  the  insurance  never  attaches,  2  T« 
R.30. 

128.  A  policy,  *^  at  and  firom^'  a  place,  does  not  import  that  the  ship  is  now  there ;  it  is 
sufficient  if  she  arrive  there  so  soon  that  the  risk  be  not  materially  vtiried.     14  East,  479. 

129.  That  a  policy  on  goods  at  and  from  X.,  ^^  beginning  the  adventure  from  the  loading 
thereof  aboard,^^  or  ^^  abroad  at  X^^!  may  attach^  they  must  have  l^een  laden  at  X.  1 
Taunt.  416.     IS  £ast.  16.  ^  '     • 

Voh.  V.  14  t*9a;i 
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130.  Policy  ••  gtd%  at  and  from  G.,  bepnoing  the  advenfnro  from  the  loading,  doei  not 
CDTer  goods  ladeo  before  the  ship^s  anrivalat  <x.     4  Taunt.  6^8. 

131.  A  policy  on  goods  at  and  from  X.  to  T.,  from  the  loading  thereof  on  hoard  'vrheresO' 
ever,  attaches  upon  goods  lading  previous  to  arrival  at  X.,  though  not  landed  and  re-loaded 
there.     1  M.  &  S.  418. 

132.  That  a  policy  on  ship  and  goods  '^  at  and*  from  all  and  every  port,  Sic.  on  the  coast 

•f  Brazil,  and  after  17th  September  to  the  Cape  of  Good  Hope,^^  beginning  the  adventure 

upon  the  goods  from  the  loading  thereof  aboard  the  said  ship,  at  all  or  every  port,  &;c.  ou 

the  coast  of  Brazil ;  and  from  17th  September,  1800,  with  liberty  to  sail  to,  &c.  any  places 

■backwards  or  forwards,   under  the   Portuguese  government ;  with  a  return  of  premium 

should  the  ship  have  arrived,  or  the  risk  have  otherwise  ceased,  on  or  before  17th  Septem- 
ber, may  attach ;  the  loading  must  be  on  the  coast  of  Brazil.     4  East,  130. 

133.  Semble^  where  hy  the  usage  of  a  particular  trade  the  cargo  is  shifting  during  the  ad- 
Tenture,  it  is  covered  by  an  insurance  on  goods.     8  East,  373. 

134.  A  loading  and  re-loadingat  X.,.of  a  portion  of  the  goods  already  on  board,  sufficient 
[*] to  enable  the  custom-house  officers  to  inspect  and  examine  the  whole  cargo«  was  held  a 
sufficient  loading  at  X.,  within  a  policy,  free  from  average  on  goods  at  and  from  X.  to  Y., 
from  the  loading  the'reof  on  board  ;  the  fact  that  they  were  already  on  board  having  been 
communicated.     16  East,  176. 

135.  An  insurance  is  made  upon  goods  at  and  from  Gottenbursrh  to  the  ship^s  port  to  dis- 
charge in  the  Baltic,  '^  beginning  the  adventure  upon  the  said  goods,  from  the  loading 
thereof  on  board  the  said  ship  '*  The  goods  must  be  loaded  at  Gottenburgh,  or  the  policy 
never  attaches ;  so  that,  if  they  are  loaded  at  an  anterior  port,  and  the  vessel  arrives  with 
them  at  Gottenburgh,  and  is  afterwards  lost,  on  her  Toyage  to  her  por<  of  discharge,  the 
underwriter  is  not  liable.  There  may  be  good  reason  for  requiring  that  the  loading  should 
be  at  Gottenburgh,  since,  if  loaded  before,  they  may  be  in  a  damaged  state  on  arrival  there. 
2M.&S.  106.  »       /       J  6 

136.  An  insurance  upon  a  homeward  voyage  from  India,  upon  goods  at  and  from  China, 
to  all  or  any  ports  or  places  whatsoever  beyond  the  Cape  of  Good  Hope,  in  port  and  at  sea* 
in  all  places,  at  all  times,  and  in  all  services,  with  liberty  to  proceed  to,  touch  and  stay  at, 
*ny  ports  or  places  whatsoever,  for  any  purpose,  until  the  ship's  arrival  in  London,  be|rin- 
ning  the  adventure  upon  the  said  goods,  from  the  loading  thereof  at  China,  and  so  should 
continue  upon  the  goods,  until  the  same  should  be  dischareed,  covers  only  the  particular  car- 
go taken  in  at  the  first  port  of  loading.  I  Taunt.  463.  Secus,  had  it  been  **  forwards  and 
backwards  at  sea,  until  the  ship's  arrival  at  her  last  station  of  discharge,"  and  the  adventure 
out  and  home.    Id.  466. 

137.  Where  an  insurance  is  effected  upon  ship  and  goods,  beginning  the  adventure 
upon  the  goods  from  the  loading  thereof  at  X.,and  upon  the  ship  "  in  same  manner  ;"  if  the 
policy  does  not  attach  upon  goods,  neither  does  it  upon  ship,     4  East,  130. 

138.  There  is  a  sufficient  inception  of  the  voyage  within  the  policy  though  made  under 
a  fluctuating  purpose  to  be  determined  by  circumstances,  whether  or  not.  to  proceed  to  tha 
terminus.     1  M.  &  S.  46. 

I39.*lf  a  ship  at  Bengal  is  insured  in  London  from  her  arrival  at  Fort  SaintGeorge,  it  means 
her  first  arrival  there  in  her  homeward  bound  voyage.     1  Atk.  5*5. 

140.  A  policy  at  and  from  a  place  attaches  at  the  place,  3  M.  and  S.  4i56. 

Ul.  If  a  ship  is  insured  at  and  from  a  place,  whilst  she  is  there  preparing  for  the  voyate. 
the  insured  is  liable  ;  but  if  the  voyage  is  laid  aside,  and  the  ship  lies  there  several  years, 
with  the  owner  s  privity,  the  insurer  is  not  liable.     ^  Atk.  359. 

J  ^^?:  iP°.*  ?°'*^^  **  V^^  ^^^"^  Pemambuco,  or  any  other  port  or  ports  in  the  Brazils  to  Lon- 
don, 'beginning  the  adventure  from  the  loading  the  goods  on  board  the  ship  on  the  termina- 
tion of  her  cruize,  and  preparing  for  her  voyage  to  London."  The  ship  on  the  termina- 
tion ol  her  cruize  touched  at  Pemambuco  ;  but  failing  to  procure  a  cargo  there,  she  proceed- 
ed  for  St.  Salvador,  and  was  lost  on  her  voyage  thither.  Held,  that  the  policy  attached  at 
f  emambuco.     1  Mars.  149.     5  Taunt.  480. 

143.  Under  the  words  '*  at  and  from  Jamaica"  the  ship  is  protected  (till  her  departure  oa 
her  voyage)  in  going  all  round  the  island.     Dougl.  370.         «-  ^  *- 

144.  A  ship,  whilst  moWng  from  port  to  port  in  an  islaad,  is  covered  by  a  policy  at  and 
irom  the  island.    2  Taunt.  301 .  *     ir      ^ 

145.  A  policy  on  freight  attaches  upon  the  loading  of  the  cargo;  and,  if  a  valued  policy, 
the  whole  attaches  upon  the  loading  of  any  part  of  it.  Hence,  under  a  valued  policy  oa 
freighi,  the  assured  was  held  entitled  to  the  full  amount  where  the  ship  having  taken  oq 
board  part  of  the  eargo,  was  driven  from  her  moorings  and  lost ;  the  residue  of  the  canto 
was  ready  on  the  quay,  a  circumstance  so  far  material,  that  it  shewed  that  the  insuranca 
was  not  a  gaining  one.     3  T.  R.  362.  ui»ur«uc* 

4V.  '1^'-  u*!  !"'«^'><^*  o«»  freight  attaches  on  the  ship's  sailing  under  that  contract  by  whicli 
the  freight  is  to  be  earned,  though  there  be  then  no  cargo  on  board.    6  T.  R,  478.    7  Eaat. 

*i..-^*i.li!f*'^K'.H'"''w^'-*f  •"""^  ">  «»d«'  *«  "title  himiilf  under  the  policy,  mait 
£•971  w«»»o»t«.  had  «<»ui«Bced,  oUterwiM  ao  rigM  hu  b««4  iMt,  and 
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••  (he  polieyi  wliich  is  to  compensate  the  assured  for  the  loss  of  soma  right  or  property  of 
which  he  is  proprietor,  nerer  attached.  A  ship  sails  from  London  under  a  charter  party,, 
by  w|iich  it  was  covenanted,  that  the  ship  bein^  furnished  with  an  outward  cargo,  shobld 
yail  with  the  same  from  London  to  some  part  of  the  Baltic,  not  beyond  Riga,  and  haying 
discharged  her  cargo,  should  proceed  in  ballast  to  Riga,  take  oii  board  a  cargo  there,  and 
return  therewith  to  London.  The  ship  bein^  a  chartered,  not  a  general  ship,  acquired  an. 
inchoate  right  to  the  homeward  freight  from  Riga  to  London  the  moment  she  reached  Riga. 
Therefore  an  insurance  on  such  homeward  freight  attached  at  the  same  time;  so  that  if 
the  ship  is,  by  one  of  the  perils  insured  against,  prevented  taking  in  a  cargo  at  Riga,  the  un- 
derwriters are  liable.    2  M.  &  S.  278. 

[*]  148.  An  insurance  on  ship  only  covers  the  vessel  during  the  voyage,  and  for  twenty* 
four  hours  after  she  has  been  moored  in  safety,  though  the  peril  through  which  she  was 
afterwards  lost  happened  during  that  period      1  T.  R.  252.  260. 

149.  An  insurance  on  goods  to  B.  until  they  should  be  there  discharged  and  safely  land- 
ed, continues  on  the  goods  whilst  in  a  public  lighter  at  B.,  employed  and  paid  by  th* 
merchant  to  whom  they  belonged,  such  mode  being  usual.  2  B.  ft  I*.  430.  432.  3  B.  ^ 
P.  23. 

150.  The  assured,  by  undertaking,  contrary  to  the  usual  conne,  to  lea  to  the  landing 
faioiself,  discharges  the  underwriter.     1  N.  R.  16. 

151.  An  insurance  on  the  freight  of  a  ship,  destined  for  a  fishing  adventure  in  the  South 
Seas,  is  not  determined  by  the  arrival  of  part  of  the  cargo  in  another  ship.  1  Mars.  402. 
6  Taunt.  3. 

152.  A  policy  of  insurance  on  East  India  ships  includes  the  chance  ef  their  being  detained 
in  India,  and  the  risk  of  the  country  voyage  there.     3  Burr.  1707. 

153.  The  insurance  of  a  ship  to  Jamaica  determines  by  her  mooring  twenty-four  hour* 
in  any  port  there,  and  does  not  continue  till  she  arrives  at  her  last  port  of  delivery.  \ 
Blk.417. 

155.  If  a  ship  insured,  on  arriving  off  her  port  of  destination,  is  prevented  from  entering; 
it,  from  its  being  in  the  hands  of  the  enemy, 'or  from  being  ordered  away  by  the  British 
commander  there,  the  policy  does  not  remaia  in  force  till  she  roaches  a  port  of  safety.  11 
East,  22. 

156.  Where  a  ship  insured  to  the  port  of  X.,  T.,  or  Z.,  until  her  arrival  at  one  as  her  last 
port  of  discharge,  passes  X  ,  intending  to  discharge  at  Z.,  but  finding  that  the  enemy  had 
po««e8sioo  of  it,  puts  into  Y.  still  retaining  the  intention  of  proceeding  to  Z.,  when  friendlyi 
T.  is  her  last  port  of  discharge.     12  East,  283. 

157.  Insurance  on  a  ship  (a  privateer)  at  and  from  Jamaica  to  any  parts,  4cc.  at  sea  or 
shore,  cruising  for  four  months,  without  tarther  account,  &c.  and  free  from  average  (before 
at.  19  G  2.  c.  37)  ;  the  insured  was  interested  in  the  ship  to  the  amount  insured.  During 
the  four  months  the  crew  mutinied,  brought  the  ship  by  force  into  Jamaica,  and,  having 
carried  away  the  arms,  &c.  deserted  her ;  by  which  the  farther  cruise  was  prevented. 
As  the  ship  was  in  safety  in  her  proper  port  at  the  end  of  the  four  months,  it  was  holdea 
that  the  assured  could  not  recover,  the  insurance  being  on  the  ship,  and  not  on  the  voyage. 
Wiile8,64l. 

158.  The  difference  between  the  respective  gross  proceeds  of  the  goods  when  sound  and 
when  damaged,  not  the  net  proceeds,  is  to  be  taken  as  the  average  lost  on  damage  by 
sea- water.     2  East,  5B 1.     3  B.  &  P.  308. 

159.  The  standard  of  value  in  the  case  of  an  .open  policy,  is  the  invoice  price  at  the  port 
of  loading,  including  premiums  of  iasurance  and  commission.     12  East,  639. 

160.  The  proportion  of  loss  is  calculated  by  comparing  the  selling  price  of  the  sound 
commodity  with  that  of  Iho  damaged  part  of  delivery,  whether  the  policy  be  valued  oc 
open.     12  East,  639. 

161.  On  a  valued  policy,. the  insured  cannot  recover  more  than  the  actual  loss  which 
happened  at  the  time  when  he  chose  to  abandon.     2  Burr.  1198.     1  Blk.  276. 

162.  A  valued  policy  on  goods  cannot,  on  a  total  loss,  be  opened,  because  the  greater 
part  had  been  expended  by  the  ordinary  consumption  of  the  crew,  and  for  which  it  was  der, 
signed.     2  East,  1U9. 

163.  A  valued  policy  may  be  opened  by  shewing  that  part  only  of  that  intended  by  the 
valuation  has  beeu  lost.     13  East,  323.  .c    r    •  i.*  ^u       ^ 

164.  If  freight*  be  insured  generally,  and  the  insurance  be  not  of  a  specific  freight,  though 
the  adventure  be  protracted  by  one  of  the  perils  insured  against,  lor  instance,  restraint  of 
princes,  yet  if  the  ship  ullimaioly  brings  home  a  cargo  from  the  port  in  q,uestioa,  there  has 
been  no  loss  of  freight.  The  contract  of  insurance  is  not  that  any  particular  freight  shall  b« 
brought  home,  bat  that  a  freight  generally  shall  be  earned,  which  it  has  been.    2  M.  &  S. 

279. 

165.  That  an  assured  on  bottomry  may  recover,  the  ship  must  have  been  actually  lost. 

1 M.  1^  S.  30.  ^    ,^   .      r  ...       ^' 

166.  The  insurance  on  ship  from  all  arrests^  restraints  &c.  covers  the  body  ot  the  ship, 
h«r  tackle,  and  furniture  only  ;  uo^  therefore,  sea  nen's  wages  and  prpvisions  expended- 
doriog  a  detention  ander  aa  ei^bargo.    1  T*  R.  127.  132.  r«QQl 
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167.  Proriaions  for  (he  crew  bein^  part  of  the  outfit,  are  included  under  the  word  ^^rari- 
Viiture^^  in  a  policy  on  the  ship  and  furniture.     4  T.  R.  206. 

168.  An  insurance  of  British  property  from  all   risks  whatever,  British  capture,  seizure, 
and  detention  included,  is  legal.     3  Smith,  401.     7  East,  449* 

169.  fa  the  construction  of  a  policy  of  insurance,  the  nature  of  the  commerce  in  which 
the  property  insured  is  embarked,  may  be  taken  into  the  account ;  by  which  [*]meaot 
«tn  inference,  which  in  ordinary  ca^es  is  drawn,  touchinj;^  the  sense  in  which  expressions  in 
the  policy  are  used,  may  he  rebutted  by  an  inference  drawn  from  (he  oxtraorUinary  stat» 
of  the  commerce.  Thus  an  insurance  against  seizure,  in  ordinary  cases,  does  not  include 
seizure  by  the  assured's  own  government,  because  (he  inference  i3«  that  (he  underwriter 
never  meant  to  make  himself  responsible  for  the  act  of  the  assured  himself  But  where, 
from  the  state  of  public  affairs,  and  within  the  knowledge  of  the  parties,  such  seizure  is  a 
probable  event,  and  only  to  be  avoided  by  simulation  and  deceit  ;  and  when  the  policy 
expresses  that  such  simulation  and  pretence  may  be  used  by  the  assured,  the  natural  infer- 
ence is,  that  the  parties  mean  to  insure  against  seizure  by  the  act  ot^  the  assured^s  govern- 
ment, which,  if  they  please,  it  is  competent  for  them  to  do.     2  M.  &  S.  94.     5  Taunt.  824. 

170.  Insurance  of  slaves  from  loss  by  natural  death  is  made  illegal  by  st.  30  Geo.  3.  c. 
33.  8.  8.,  &  34  Geo.  3.  c.  80.  s.  10.  A  loss  from  failure  of  proper  nourishment,  resulting  from 
m  delay  occasioned  by  foul  weather,  is  a  loss  by  natural  death,  and  not  perils  o\  the  seas. 
f  T.  R.  656. 

I71«  Where  the  loss  immediately  results  from  a  peril  of  the  sea,  it  is  covered  by  the 
|K>licy,  though  that  peril  was  induced  by  a  foreign  cause.     2  N.  R.  336. 

172.  A  loss  sustained  by  a  ship's  bilging  while  hove  down  to  repair,  is  not  a  loss  by  perils 
of  the  sea.     3  Taunt.  227. 

173.  Where  the  ship  insured  is  ran  down  by  another,  not  through  design,  bat  negligencef 
the  loss  is  by  the  perils  of  the  sea.    4  Taunt.  126. 

174.  Barratry  is  every  species  of  fraud  or  knavery  in  (he  master  or  mariners  of  a  ship  bj 
^hich  the  owners  or  freighters  are  injured  ;  and  a  doFiation,  if  such  is  barratry,  whether 
the  loss  happen  during  such  fraudulent  voyage  or  afterwards.    Cowp.  143.  Lofft.  631. 

175.  So  a  wilful  deviation,  and  smuggling  by  the  captain,  are  acts  of  barratry.  1  T. 
R.  252. 

176.  Since,  however,  barratry  is  something  contrary  to  the  duty  of  the  master  and  mar- 
iners as  such  ;  and  since,  then,  this  duty  is  owing  to  the' ship-owner  only,  for  to  him  aloDe 
do  they  stand  in  (hat  relation,  it  follows  that  barratry  can  only  be  committed  against  the 
owner,  and  without  his  consent  ;  since,  if  with  it,-  there  has  been  no  breach  of  duty. 
Hence,  too,  a  ship-owner  can  never  commit  barratry.     1  T.  R.  323. 

177.  An  insurance  of  a  vessel  ^^  in  any  lawful  trade^'  has  reference  to  the  trade  in 
ivhich  the  owner  may  employ  her  ;  if,  therefore,  the  master  barratrously  employ  her  in  an 
illegal  trade,  whereby  she  is  forfeited,  and  barratry  be  one  of  the  risks  insured  against,  (he 
underwriter  is  liable.     3  T.  R.  277. 

178.  If  the  master  of  a  vessel  deviate  from  his  course,  or  drop  anchor  in  the  course  of  his 
▼oyage,  for  a  fraudulent  purpose  of  his  own,  he  is  guilty  of  barratry.     4  T.  R.  33. 

,  179.  TTie  criterion  of  barratry  is,  whether  the  ship-owners  would  be  liable  to  the  freight- 
ers from  the  (alleged)  misconduct  of  the  captain.     6  T.  R.  739. 

ICO.  Barratry  is  any  act  contrary  to  the  captain's  duty  towards  his  owners.  6  T.  R.  383. 

181.  Barra(ry  must  partake  of  something  crimiua! ;  must  be  some  breach  of  trust  in  the 
master  tx  maltficio,    7  T.  R.  505. 

182.  An  intention  to  injure  the  owners  is  not  essential  to  barratry.      8  East,  126. 

183.  The  assured  is  entided  (o  recover  as  for  a  loss  by  barratry,  from  whatever  cause 
It  proceeded,  and  though  the  loss   resulted  from  other  causes  as  well.     1  Taunt.  227. 

184.  If  (he  owner  of  a  vessel  fully  laden  by  (he  freighters,  collude  with  (he  cap(ain  to  run 
her  on  shore,  (his  amounts  to  barratry,  although,  by  the  terms  of  a  charter-party  entered 
Into  between  such  owner  and  the  freighters,  the  fermer  was  entitled  to  put  goods  on  board 
during  a  previous  part  of  the  voyage.     1  Moore,  373. 

1C6.  The  word  "  people,"  in  a  common  policy  of  insurance,  means,  the  ruling  power  of 
the  country  ;  not,  therefore,  a  mob,  or  pirates.     4  T.  R.  783. 

•  186.  The  clause  of  indemnity  in  a  policy,  a^iost  arrerts  of  princes,  people,  &c.  extends 
to  an  embargo  laid  by  the  i^overument  of  (he  country  in  (he  port  at  and  from  which  the 
ship  is  insured.     6  T.  R.  413.  • 

187.  In  the  insurance  against  detention  of  princes,  &c.  there  is  an  implied  exception  of 
•ny  loss  happening  in  the  course  of  any  contraband  adventure  in  which  the  goods  woald 
l)ecome  liable  to  seisure  as  forfeited  by  the  laws  of  the  country.     4  Cast,  410. 

188.  A  detention  by  a  king's  ship,  whereby  the  assured  was  prevented  reaching  the 
foti  of  destination  before  an  embargd  was  laid  on,  as  he  otherwise  might  have  done,  is  not 
^  lots  within  the  risk'of  detention  by  princes,  &c.     1 1  East,  205. 

189.  A.  permission  by  one  government  to  another  to  seize  properly  within  its  territory,  is 
pot  a  confiscation  by  the  former.     15  East,  267. 

190.  Ifa  ship  insured  to  the  port  of  London,  and  till  there  moored  twenty- four  hours  Plla 
^d  safety,  arrives  the  8th,  is  that  da^  served  with  order  W  retara  to  perfon»  foorteen  daiu 

[*y9j  [  looj 
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^aarantiQe,  the.crew  desert,  captain  petitions  to  be  excused,  petition  adjoamed  to  38th, 
and  then  ordered  back,  she  rcUurns,  prrfoms  the  quarantine,  applies  to  air  the  goods,'and 
before  her  return  is  burnt,  the  insurers  are  liable.     Str.    1243. 

191.  A  ship  coming  into  port  with  her  death^s  wound,  ii  not  moored  tweotj-foar  hoars  in 
safety  because  she  does  not  sink  until  the  expiration  of  that  time.     2  East,  209. 

1d2.  A  mooring  twenty-four  hours  in  safety,  means  in  freedom  from  political  as  well  ai 
physical  dangler.     15  East,  46. 

193.  The  clause  in  a  policy  enabling  the  assured  '^  to  sue,  labour,  and  travail,  without 
prejudice  to  the  insurance,^'  means  this  and  no  more  ;  that  after  an  event  has  happened 
which  gives  the  assured  a  claim  upon  the  underwriter,  he  shall  not  be  prejudiced  by  any 
acts  of  the  captain  done  in  the  interim  between  that  event,  and  intelligence  received.  1 
T.  R.  613. 

194.  Parties  must  be  taken  to  have  contracted  with  reference  to    tbe  laws  ef  the  country 
in  which  the  contract  is   made,  unless  they  have  either  expressly  or  by  implication   taken 
another  rule  for  their  scuidance.     The  question,  therefore,   what  is  a  general  average  within 
the  meaning  of  a  policy  of  insurance,    must   be  decided  by  ascertaininir  what  is  accounted 
such  by  the  law  of  England ;  unless  it  can  be  shewn,  that  at  the  place  where  the  adven- 
ture is  to  determine,  and  where,  therefore,  a  general  average  would  be  demandable,  it  is  the 
kn^wn  and  invariable  usaec  ot  merchants  to  treat  losses,  as   the  subjects  of  general  avei^ 
age,  which  by-  the  laws  of  England,  are  not  so  ;  since,  then,  an  understanding  to  be  govern* 
«d  by  the  usage  of  the  place  may  be   inferrod.     Bat  that  usage  must  be  provided  by  other 
evidence  than  the  judgment  of  a  court  at  the  place   where  the  adventure  terminated,  such, 
being  in  foreign  parts,  deciding  that  such  losses  are,  by  the  laws  of  that  country,  the  anb« 
ject  of  general  average.     4  M.  &  S.  141 . 

195.  An  insurance  with  liberty  to  cruise  six  weeks,  means  six  weeks  successively  from 
(he  commencement  of  the  cruise.     Dougl.  527. 

196.  On  a  policy  of  insurance  wither  without  letter  of  marque,  and  liberty  to  chase, 
capture,  and  man,  the  assured  cannot  delay  on  the  voyage  merely  for  the  purpose  of  coa- 
Teyiog  the  prize  into  a  port  of  condemnation.     2  Smith,  214.     6  East,  45. 

197.  Leave  granted  in  a  policy  on  a  fishing  voyage  to  chate,  capture,  and  mfln  prises, 
does  not  authorise  the  watting  olT  a  port  for  an  enemy  to  come  out,  on  completing  her  lading. 
S  Taunt.  428. 

198.  Liberty  ^'  to  touch  at  any  port  or  ports  for  orders,^*  does  not  warrant  the  assored'i 
retracing  hts  coarse.     16  East,  312. 

199.  There  is  a  policy  of  insurance  "  at  and  from  London  to  the  ship^s  discharging  port  or 
ports  in  the  Baltic,  not  specifying  any  particular  port,  with  liberty  to  touch  at  any  port  or 
porta  for  orders,  or  any  other  purpose."*^  Since  there  is  no  terminuta  quo  tt  ad  fuem,  there 
is  no  prescribed  course  ;  the  ship,  therefore,  the  words  so  comprehensive,  m«iy,  after  touch- 
ing at  and  passing  a  port,  retrace  her  steps  and  revisit  it,  if  done  without  fraud,  and  in  the 
bonajide  prosecution  of  the  adventure.  Seeut^  had  there  been  fixed  termini.  Hert  the 
adventure  was  a  seeking  one.     2  M.  &  S.  27. 

201).  If  a  vessel  calls  at  more  than  one  of  the  places  of  call,  she  must  take  them  in  the 
order  named  ;  or,  in  the  usual  course,  where  not  named  in  any  order.     3  Taunt.  16. 

201.  A  policy  qn  goods  at  and  from  A.  to  B.  with  liberty  to  touch  at  C.  for  any  purpose 
whatever,  beginning  the  adventure  from  the  loading  on  board  as  above,  includes  liberty  ta 
touch  at  C.  for  the  purpose  of  taking  in  part  of  tbe  goods  insured.     3  Taunt.  419. 

202.  Policy  from  London  to  the  ship^s  discharging  port  in  tbe  Baltic,  with  liberty  to  touch 
at  any  port  or  ports  for  orders.  The  ship  may,  before  her  discharging  port  is  fixed,  g« 
backwards  and  forwards  to  ports  for  orders  in  any  succession  whatever.     5  Taunt.  496. 

203.  Where  two  ports  of  discbarsre  are  named  in  a  policy  ;  to  avoid  a  deviation  tbe  ship 
must  take  that  first  which  stands  first  in  order,  without  regard  to  their  relative  situation  t0 
the  loading  port.     6  T.  R.  531.  533. 

204.  An  insurance  on  ship,  on  a  voyage  to  A-,  B.,  and  C,  means  a  voyage  io  all  or  any 
of  them.;  only,  that  if  she  visits  more  than  one  it  must  be  in  the  order  described.  3  East, 
W2. 

205.  Under  a  policy  to  any  and  all  ports  and  priaces  in  the  Baltic  forwards  and  backwards, 
the  assored  may  retrace  his  course.     16  East,  312. 

206.  Insurance  on  freight  on  a  voyage  at  and  from  Dcmarara,  Berbice,  and  the  Wind- 
ward and  Leeward  Islands,  to  London,  means,  in  the  absence  of  any  usage  to  tho  contrary, 
from  any  of  those  places  direct  to  London.     1  N.  R.  23. 

207.  An  insurance  at  and  from  Martinique,  and  all  and  every  of  the  West  India  [*]  Islands, 
does  not  limit  the  course  from  M.  to  such  only  as  lie  in  the  track  from  thence  to  the  port  of 
discharge.     4  Taunt.  229. 

S08.  Where  the  town  and  port  are  of  the  same  name,  the  insurance,  unless  the  contrary 
i»  warranted  by  usage,  is  applicable  io  the  town,  not  the  port  and  its  dependencies.  2 
Taunt.  403. 405. 

209.  The  extent  of  a  port  is  a  question  of  fact  for  a  jury.    4  Taunt.  662. 

210.  Whether  the  place  of  a  ship's  captor^  be  within  her  port  oi  discharge  is  a  question 
aC^t.    4Ta««t.72?. 
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911.  On  an  "Fast  Tiulia  vnyajre,  under  a  policy,  at  and  from  Port  L'Orientto  PondfcbenT'y 
Madras^  and  China,  and  at  and  from  thence  back  to  the  ship^B  port  or  ports  of  discharge 
in  France f  with  libertj  to  touch  in  the  outward  or  homeward  bound  voyaire  at  the  Isle 
of  France  and  Bourbon,  and  at  ail  or  any  other  place  or  places  what  or  wheresoeyer  ;  and 
that  it  shall  be  lawful  for  the  said  ship  in  this  Toyafi^e,  to  proceed  and  sail  to,  and  touch 
and  stay  at,  any  port  or  places  whatsoever,  as  well  on  this  side  as  on  the  other  side  of 
the  Cape  of  Good  Hope,  without  being  deemed  a  deviation.  The  general  words  are  quali<> 
fied  and  restrained  by  the  expressions,  ^*  in  the  outward  or  homeward  bound  voyage,^^  and 
*^  in  this  Toyage,^^  to  mean  all  places  in  the  usual  course  of  the  voyage  to  and  from  the 
places  mentioned  in  the  policy.  Dougl.  284.  Under  such  a  policy  it  is  a  deviation  to  ge 
to  Bengal.     Ibid. 

212.  The  usual  words  in  a  policy  on  a  ship  chartered  to  the  India  Company,  '^  to  all  or 
any  places,  in  port  and  at  sea,  in  all  places,  at  all  times,  and  in  all  service!,''*  are  inserted, 
that  although  she  should  be  used  as  a  ship  of  war,  or  in  whatsoever  employment  she 
might  be,  or  whithersoever  the  company  should  send  her,  the  policy  should  contioue*  1 
Taunt.  463. 

213.  Where  a  ship  has  liberty  to  wait  in  or  off  any  port  for  all  purposes,  it  is  a  question 
for  the  jury,  whether  her  stay  for  the  purposes  of  the  adventure  exceeds  a  reasonable  time. 
4  Taunt.  511. 

214.  In  a  policy  on  alien  property,  there  is  an  implied  exception  of  hostilities  between 
the  alien's  country  and  our  own.     4  East,  306.  407.  410.     3  B  &  P.  191. 

215.  Under  an  insurance  of  goods  from  X.  to  Y.,  in  any  neutral  ship,  it  is  sufficient  if  the 
ship  be  neutral  when-she  sails.     3  T.  R.  477. 

216.  The  prohibition,  by  a  foreign  state,  to  discbarge  the  outward  cargo,  occasions  a 
total  loss  within  a  policy  undertaking  to  pay  a  total  loss  in  case  the  ship  was  not  allowed 
by  that  state  to  load  a  return  cargo.     11  East,  232. 

.  217.  In  a  policy  at  and  from  London  to  Berbice,  after  the  clause  ^^  beginning  the  adven- 
lure,''  &c.  are  inserted  the  words  ^^  at  sea,"  and  at  the  bottom  of  the  policy  the  words 
^^  on  ship."  The  ship  without  express  leave  so  to  do,  stops  at  Madeira,  by  which  meant 
the  loses*tbe  convoy  and  is  captured  on  her  way  from  Berbice.  Held,  that  the  insertion  of 
the  above  words  does  not  imply  that  the  risk  commenced  at  sea,  so  as  to  justify  the  devia* 
tion  ;  though  at  the  time  of  effecting  the  insurance,  the  underwriters  were  informed  that 
the  ship  had  been  at  Madeira.     1  Mars.  136.     4  Taunt.  462. 

218.  If  a  man  who  has  lent  money  on  bottomne  or  retpondtntia  insures  on  goods  he  can^^ 
jiot  recover  ;  for  bottomree  or  iespondeniia  must  be  specified  in  the  policy.  3  B.  M.  1394. 
1  Blk.  396.  405.  422. 

219.  Warranty — >A  stipulation,  though  written  on  the  margin  of  the  policy,  is  a  warran- 
ty. Dougl.  1 1 .  But  if  on  a  separate  paper,  though  pinned  or  wafered  to  the  policy,  it  ie 
only  a  representation.     Dougl.  12.  13. 

220.  Whatever  is  written  in  the  margin  of  a  policy  is  a  warranty.  1  T«  R.  343.  2  T. 
n.  186.  tub  fine* 

221'  There  is  a  distinction  between  a  warranty  and  a  representation.  A  representatioa 
ifl  fulfilled,  if  it  be  equitably  and  substantially  answered;  but  a  warranty,  no  matter  for 
what  purpose  it  was  introduced,  must  be  strictly  complied  with,  for  it  fs  understood  be- 
tween the  parties  th^t  it  shall  be.  1  T.  R.^43.  2  T.  R.  186.  3  T.  R.  360.  Cowp.  78S. 
-{  Mackie  V.  Pleasants,  2  Binn.  371.  Per  Ykatkb,  J.  Vandervoort  r.  Smith,  2  Cainee' 
Rep.  155.     Per  Thompson,  J.  )- 

2^2.  A  warranty  in  a]>olicy  lost  or  not  lost,  that  the  goods  are  well  on  the  day  of  making 
the  policy,  is  satisfied  by  their  being  in  safety,  at  the  time  of  that  day,  though  the  ship  be 
lost  on  that  day,  and  before  the  insurance  was  made  ;  since  by  this  construction  alone  are 
the  words  **  lost  or  not  lost,"  and  the  warranty  made  consistent.     3  T.  R.  360. 

223.  The  assured  are  not  entitled  to  recover,  unless  they  equip  the  ship  with  every 
thing  necessary  to  her  navigation  during  the  voyage.  The  ship  itself  must  not  only  be  sea- 
worthy :  she  must  have  a  sufficient  crew  and  a  captain,  and  a  pilot  of  competent  skill.     7 

T.  R.  160.     . 

224.  A  foreign  ship  not  represented  as  of  the  country  to  which  she  belongs  at  the  time 
of  insurance  made,  nor  named  as  such  iu  the  policy,  need   not  be  documented  at  such.     7 

Kast,  367. 

[•]225.  Under  a  policy  on  ship  at  and  from  the  condition  that  she  shall  be  sea-worthy 
for  the  voyage,  does  not  attach  till  her  sailing.     3  Taunt.  299. 

226.  A  policy  on  ship  at  and  from,  attaches,  if  the  ship,  though  not  sea-worthy  for  the 
voyage,  is  sufficiently  so  for  present  purp'»     -     3  Taunt.  299. 

227.  Where,  after  a  ship  has  been  stranded,  and  average  loss  is  sustained  in. the  articlee 
contained  in  the  usual  memol*andum,  not  from  the  stranding,  but  another  cause,  the  assured 
cannot  recover  as  for  a  loss  by  stranding.     4  T.  R.  783. 

228.  If  a  mob,  having  taken  possession  of  a  ship,  weigh  anchor,  whereby  she  is  itranded, 
&c.  this  is  a  loss  by  stranding,  within  the  meaning  of  the  policy.    4  T.  R.  783. 

229.  A  policy  oi  insurance  (^as  usual)  contained  a  memorandum,  by  which  certain  artlr 
cles  were  warranted  free  fron  average,  tuiless  general,  or  the  ihip  he  itraailedi    ▲  thj^ 
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-tmiier  chafge  of  a  pilot,  over  whom  and  whose  takins^  charge  of  the  vestel,  (he  owner  has  no 
•ontroul,  is  by  his  directions  and  contrary  to  the  master^s  advice,  fastened  by  a  rope  to  the 
shore  in  a  particular  place,  with  the  intention  that  she  shoald  take  tVie  ground  when  the 
tide  fell.  The  vessel  accordingly  takes  the  ground  ;  hot,  being  »barp  bailt,  falls  over, 
bilges  and  breaks  some  of  her  timbers,  whereby  she  fills,  and  the  articles  mentioned  in  the 
memorandam  sustain  an  average  lots.  Held  that  this  was  a  stranding  wiihin  the  meaning 
of  the  memorandum.     4  M.  &  S.  77. 

230.  Lord  Kenyon  held,  that  a  ship  which  was  damaged  upon  some  wooden  piles  in  a 
rivet,  was  stranded.     4  M.  &  S.  80. 

231.  To  constitute  a  stranding,  within  the  meaning  of  that  term,  in  a  policy  of  insurance, 
there  must  be  a  settling  of  the  ship  upon  the  place  where  she  strikes  from  which  great  da- 
mage may  and  commonly  does  ensue  ;  so  that  the  ship  may,  pro  temptrt^  be  considered  as 
wrecked.  The  striking  ot  a  ship  upon  a  rock  and  remaining  there  upon  her  beam-ends  for 
a  minute  and  a  half,  is  not  a  stranding.     4  M-.  &  S.  503. 

232.  Under  a  warranty  that  the  ship  and  cargo  are  neutral  property,  it  is  sufficient  that 
they  are  so  when  the  risk  commences,     Dougl.  132. 

233.  A  policy  on  a  ship  warranted  neutral  is  avoided  by  the  ship  afterwards  so  conduct- 
ing herself  as  to  forfeit  her  neutrality.     8  T.  R.  230. 

234.  A  warranty  that  a  ship  is  American,  means  that  she  is  so  navigated  as  to  entitle 
her  to  all  the  privileges  o(  that  flag.     7  T«  R,  705. 

23.5.  The  underwriter  is  liable  to  an  assured  on  goods  on  board  a  neutral  ship,  condem* 
oed,  for  want  of  documents  necessary  to  entitle  it  to  the  privileges  ofits  national  character, 
provided  thefe  is  no  warranty  of  such  character,  and  that  the  assured  is  not  owner  of  the 
vessel.     14  East,  374. 

236.  If  a  neutral  ship  is  condemned  from  the  want  of  documents  necessary  to  entitle  it 
io  the  privileges  of  its  national  character,  thongh  there  be  no  express  warranty  of  such 
character,  the  underwriter  is  not  liable.     14  East^  374.     Vide  16  East,  186. 

237.  There  is  no  implied  warranty  on  the  part  of  the  owner  of  goods  insured  that  the  ship 
shall  be  in  all  respects  properly  documented.     15  East,  36. 

238.  There  is  an  impKed  warranty  that  a  neutral  ship,  represented  io  be  such,  shall  b« 
properly  documented  to  prove  her  neutrality,  though  the  reby  she  would  be  exposed  to 
confiscation,  from  an  tx  parie  ordonnance  of  the  enemy.     3  Taunt.  285. 

239.  A  register  is  not  a  document  required  by  tbe  law  of  nations,  as  expressive  of  a  ship*! 
national  character.     4  Taunt.  367. 

240.  Goods  being  shipped  on  board  an  American  ship,  the  President,  a  policy  was  effect- 
ed by  mistake,  calling  the  ship  ^^  The  American  ship  President,^^  or  by  whatever  other 
name  the  said  ship  is  or  shall  be  called.  Held,  that  the  plaintiff  was  entitled  to  recover 
under  the  general  auxiliary  words,  there  being  no  fraud.     2  Smith,  49*2.     6  East,  382. 

241.  Setnbie^,  that  in  a  policy  on  ship  or  ships,  there  is  an  implied  warranty  that  the 
names  are  not  known.     3  Taunt.  37. 

24^.  Insurance  free  from  average,  unless  general,  does  not  extend  to  damage  received  by 
tbe  goods  in  a  storm.    3  Burr.  ]550«    •!  Blk.  507. 

243  Jf  the  ship  be  stranded  in  the  course  of  the  voyage,  the  underwriters  are  liable  for 
an  average  loss  on  tbe  ai  tides  in  tbe  memorandum,  arisinj^from  the  perils  of  the  sea,  though 
no  part  of  the  loss  arises  from  the  art  of  strandins;; ;  tor  if  the  ship  be  stranded,  it  dcstroyi 
the  exception  or  condition,  upon  which  the  articles  cnumeiated  are  to  be  free  from  aver- 
age, and  the  body  of  the  policy  then  operates  upon  them  as  much  as  upon  any  other  cool- 
modity.     7  T.  R-  210. 

244.  Rice  is  not  com  within  the  meaning  of  the  memorandum.     2  N.  R.  213. 

245.  Since  tbe  assured  can  only  recover  an  averase  loss  upon  the  articles  contained  in 
tbe  usual  memorandum,  where  the  lossjcan  be  ascribed  t^  tbe  stranding,  the  declaration 
mt^st  be  framed  as  for  a  loss  by  stranding.     4  T.  R.  783. 

[*]246.  Though  different  parts  of  a  cargo  are  capable  of  a  distinct  and  several  valuation, 
yet  there  cannot  be  a  total  loss  as  to  one  part  only.     4  T.  R.  783. 

247.  Where  the  subject  matter  of  a  valued  policy,  warranted  free  of  particular  average, 
if  in  its  nature  divisible,  the  assured  may  recover  for  a  total  loss  of  part.     15  East,  359. 

248.  Under  a  policy  on  goods  free  from  particular  average,  the  underwriters  cannot  be 
made  liable,  by  abandonment,' for  a  total  loss,  where  the  property  wrecked  is  saved,  how- 
ever deteriorated.     16  East,  214. 

249.  Where  any  of  the  articles  in  the  memorandum  are  thrown  overboard,  to  preserve 
the  health  of  the  crew,  likely  to  be  impaired  from  deteriorated  state,  occasioned  by  a  peril 
insured  against,  the  loss  is  total.     3  B.  &  P.  474. 

250.  If  a  ship,  warranted  to  sail  on  a  day  certain,  gets  under  sail  on  tbe  day,  with  intent 
*%o  parsue  her  voyage,  the  warranty  is  complied  with,  though  she  should  be  obliged  to  put 
back  instantly  by  an  embargo,  before  she  gets  out  of  the  harbour.     Dougl.  369. 

251.  A  warranty  in  a  policy  of  insurance,  to  sail  on  or  before  a  particular  day,  meant 
to  sail  equipped  for  the  voyage,  that  if*  complete,  with  her  complement  of  men,  clearances. 
fcc,    3  M.^  9.  4*9. 

i;«io3i 


112  MERCHANT. 

952.  If  a  ship,  warranted  in  a  policy  of  insurance  to  sail  on  or  before  a  particular  da^, 
and  which  means,  ^^  completely  equipped  for  the  voyage,"  leaves  the  place  before  the  day, 
without  her  complement  of  men  and  clearances,  meaning  to  G^et  them  at  a  port  lying  in  her 
track,  and  the  day  appointed  passes  by  without  her  having  procured  them,  the  warranty 
has  not  been  complied  with.     3  M.  &  S.  456. 

253.  A  distinction  is  taken  between  a  warranty  "  to  sail,"  and  a  warranty  "  to  depart,'* 
in  a  policy  of  insurance.  The  latter  means,  that  the  ship  shall  be  out  of  port.  3  M.  & 
S,  461. 

254.  On  a  warranty  to  sail  from  Jamaica  on  or  before  a  day  certain,  if  the  ship  departs 
from  her  port  of  loading  on  that  day,  with  all  her  cargo  and  clearances  on  board,  and  pro- 
ceeds to  the  place  of  rendezvous  in  the  island,  expecting  to  find  a  convoy  and  proceed  im- 
mediately,, but  is  detained  there  by  an  embargo  till  after  the  day,  the  departure  is  a  coni' 
pliance  with  the  warranty,  though  the  captain  knew  of  the  embargo,  when  he  sailed,  the 
embargo  being  only  till  convoy  should  bo  ready.     Doogl.  357. 

255.  A  French  ship  being  warranted  to  sail  from  Guadaloupe  on  or  before  a  day  rertain^ 
if  the  take  in  all  her  cargo  and  clearances,  and  leave  her  port  ot  loading  before  the  day, 
and  sail  to  another  part  of  the  island,  in  the  direct  course  of  her  voyage,  merely  in  the  hopes 
of  joining;  convoy,  and  to  take  the  crovemor's  dispatches  for  France,  the  warranty  is  coin- 
plied  with,  though  the  governor  there  should  detain  her  beyond  the  day,  and  although  it 
should  be  a  condition  inserted  in  one  of  her  clearances,  that  she  should  pass  that  way  to 
take  the  orders  of  government.     Dougl.  36).     Id.  366. 

256.  If  a  ship  insured  at  and  from  Jamaica  warranted  to  have  sailed  on  or  before  a  par- 
ticular  day  (with  a  return  of  premium  in  case  of  convoy,)  sail  on  or  before  the  day  from  her 
port  of  lading,  with  all  her  cargo  and  clearances  on  board  to  the  usual  place  of  rendezvous 
at  anelher  part  of  the  island,  for  the  sake  of  joining  convoy  there  ready,  it  is  a  compliance 
t?itb  the  warranty,  though  she  be  afterwards  detained  there  by  an  embargo  beyond  the  day* 
Cowp.  601.  . 

257.  If  in  a  policy  of  insurance  at  and  frem  Surinam  and  all  or  any  of  the  West  (ndis 
Islands  to  London,  the  ship  is  warranted  to  sail  on  or  before  the  1st  of  August,  it  is  a  saf- 
ficient  compliance  with  the*  warranty,  if  she  sail  on  or  before  that  day  from  her  final  port  of 
loading  on  the  homeward  voyage  although  she  afterwards  touch  at  one  of  the  West  India 
Islands  to  join  convoy.     11  East,  515.    ■ 

25B.  A  ship  was  insured  at  and  from  Memel  to  England,  warranted  to  depart  on  or  be- 
fore 15th  September.  Havinr  taken  in  her  cargo  in  the  port  of  Memel,  she  got  under  weigh^ 
with  the  intention  of  proceeding  on  her  voyage  on  9th  September,  with  a  prospect  of  fa- 
Tourable  weather ;  but  was  obliged,  by  contrary  winds,  to  come  to  an  anchor  near  tho 
mouth  of  the  harbour,  where  she  was  detained  till  after  the  15th.  Held,  that  though  thi* 
would  have  been  a  compliance  with  the  warranty  to  sail  by  such  a  day,  this  warranty  be- 
ing to  depart,  which  could  only  mean  from  the  port  of  M^^mel,  had  not  been  complied  witlK 
4  Mars.  570.     6  Taunt.  241.  S.  P.  3  M.  &  S.  461.     4  Campb.  84. 

259.  If,  by  a  policy  of  rasurance.  the  ship  is  warranted  '^  free  ot  capture  and  seizure  ia 
her  port  or  ports  of  discharge,^*  and  she  is  taken  in  an  open  river,  not  within  the  limits  of 
any  regular  port,  wa||ling  for  an  opportunity  there  to  discharge  her  cargo  in  a  clandestine 
manner,  the  place  where  she  is  taken  is  to  be  considered  her  port  of  discharge,  within  the 
meaning  of  the  policy.     13  East,  394. 

[*]260.  If  a  ship  insured  is  warranted  free  from  capture  and  seizure  in  the  port  of  dif- 
charge,  and,  being  destined  to  Pillau,  is  seized  while  lying  at  anchor  in  Pillau  roads,  in 
order  to  discharge  part  of  the  cargo,  to  enable  her  to  enter  the  harbour,  this  is  not  a  seizure 
within  the  warranty.  1  Taunt.  517.  Vide  4  Taunt.  387.  3  Camp.  205.  Id.  206.  2 
Camp.  541.    13  East.  394.     2  Camp.  613.  8.6. 

261.  A  capture  by  a  force  issuing  from  the  port  of  discharge,  is  an  immaterial  circumstapce 
in  construing  a  warranty  against  capture  in  the  port  of  discharge.  3  Taunt.  499.  4  Taunt. 
387. 

262.  A  ship  captured  at  anchor  without  thie  capuf  pQrtus^  in  a  place  where  ships  do  not 
tmload,  is  not  within  a  warranty  free  from  capture  in  her  port  of  destination.    4  Taunt.  66d. 

263.  Where  the  very  object  of  the  policy  requires  discriminating  knowledge  of  the 
coast  on  the  part  of  the  captain,  there  is  an  implied  warranty  that  he  possesses  it.  14  East, 
481. 

264.  W' here  a  certain  number  of  **  seamen  besides  passengers,"  is  specified  in  a  warranty, 
the  warranty  is  complied  with,  if  there  is  the  specified  number,  including  boys.     Dougl    1 1. 

265.  A  loss  occasioned  by  a  mob  risen  to  reduce  the  price  of  provisions,  is  not  within  a» 
exemption  against  losses  by  usurped  pow<  r.     2  Wils.  363. 

266.  Where  a  ship  warranted  free  from  American  condemnation  was  driven  on  the  Ameri- 
can shore  ;  seized  by  that  government ;  got  off ;  and  afterwards  condemned,  held  that  this 
was  a  loss  by  the  peril  excepted  against.     12  East,  648. 

267.  If  a  ship  warranted  to  sail  on  or  before  a  particular  day,  be  prevented  from  sailing  OA 
that  day  by  an  embargo,  the  warranty  is  not  complied  with.    Coirp.  784. 

268.  Cenro^.-^lt  is  prima  facit  legal  to  sail  from  a  foreign  port  without  coDToy,  and  th* 
f*104] 


Coniracis  of  Merchants.  113 

linrlerwrltpr  mUs(  shew  Uiat  it  was  a  pari  whence  convoy  is  appointed,  or  where  Bome  one 
resides  Rufhoris*>d  1o«:nint  licences  lo  sail  wilJiout  convoy  ;  4  Taunt.  493. 

260.  The  convoy  act  only  applies  lo  a  ship  at  first  starting  ;  not  therefore  on  tailing  agala 
after  havinjf  been  compelled  to  put  hack  by  stress  of  weather.     6  Taunt.  49. 

270.  Where  it  is  known  iQ  the  assured  of  goods  that  the  ship  is  to  sail  withoat  coDVoy- 
thff  preni  of  her  beins:duly  licensed  will  alone  protect  him.     4  Taunt.  178. 

271.  Where  a  person  insures  goods  on  board  a  ship  which  he  knows  is  to  sail  without 
convoy,  he  is  hbund  to  see  that  she  has  a  sufficient  licence  for  the  whole  of  the  voyare.  2 
Mars  i?6-2.     6  Taunt.  644*  '   * 

272.  A  hood  previously  given,  pursuant  to  the  statute.  Is  requisite  to  legalise  the  pro- 
reeding  wilhout  convoy  from  the  poit  ol  clearance  to  the  port  of  rendezvous.  3  Taunt. 
131. 

^ilX  Thn  operation  of  a  licence  to  sail  without  convoy  to  an  intermediate  port  cannot 
be  rarricd  further.     4  Taunt.  178. 

274.  An  admiralty  licence  for  a  ship  to  go  to  X.  without  convoy  is  void,  if  the  ship  sail 
without  any  intention  ofiroin?  there.      15  East,  517.     4  Taunt.  178, 

21b.  A  warranty  to  sail  with  convoy  means  the  usual  convoy  for  the  voyage,  and  not  a 
Were  departure  with  convoy.     Dougl.  72. 

276.  The  term  '•  convoy  lor  the  voyage"  means  sacha  convoy  as  shall  be  appointed  by- 
government.     2H.  U.  651. 

277.  Where  there  is  a  warranty  io  depart  froiil  England  with  convoy,  the  voyages  froin 
the  port  at  and  from  which  the  ship  is  insured  to  the  port  of  convoy,  and  thence  to  the  port 
of  discharge,  arfe  conpi  icred  distinct.   1  B.  &  P.  172. 

278.  Coming  outof  harhotir  on  a  signal  and  orders  from  a  man-of-war,  and  sailing  in  thd 
fl3Ct  for  some  time,  and  then  taken,  though  unable  to  get  sailing  orders  from  the  man-of- 
war,  is  sailing  with  convoy.     Str.  1"250. 

^9.  On  insurance  of  ship  warranted  to  depart  with  convoy^  she  may  go  to  the  place 
appointed  for  the  general  convoy  for  that  trade,  at  the  hazard  of  the  insurers.     Str.  1  .^65. 

280*  A  ship  dies  not   depart  with  convoy  unless  she  has  sailing  instructions  on  board  on 
leaving  the  place  of  rendezvous,   supposing  that  they  might,  with  due  diligence,  have  been 
obtained.      1  B.  &  P.  5.     2  B.  &  F.  164. 

1^81.  The  St.  43  G.  3.  c.  57.,  is  not  satisfied  unless  the  convoy  with  which  the  ship  sails 
is  a  convoy  appointed  for  the  voyage  on  which  she  is  bound,  or  for  so  much  thereof  as  convoy 
is  appointed  for  ;  and  unless  the  ship  starts  with  convoy.     1  Taunt.  249. 

282.  An  insurance  is  not  avoided  within  st.  43  G.  3.  c.  57.  from  the  ship  having  sailed 
without  convoy,  nnless  the  assured  was  privy  thereto.     1  Taunt.  249.   Id.  250.  n. 

28'h  An  unforeseen  separation  from  convoy  is  no  breach  of  the  warranty  to  sail  with  con- 
vov.     Doogl.74,  271.  736. 

[♦]2«4.  The  taking  in  goods  after  the  convoy's  signal  to  weigh  does  not  vacate  a  policy 
On  goods,  if  no  delay  is  thereby  occasioned.     12  East,  131. 

585.  The  liberty  to  seek,  Join,  and  exchange  convoy,  is  introduced  for  the  benefit  of  the 
anured  )  and  therefore,  ^«niO/e,  any  restraint  imposed  by  them  on  the  captain's  option  ia 
this  pTirficaiar,  is  immaterial.     1  M.  &  S.  4. 

SS*}.  Total  Lot t,^U't\\Q  voya:ce  is  lost,  or  not  worth  pursuing,  ifth^salvage  is  high  ;  if 
farther  expenco  i?  necessary;  if  the  underwriter  will  not,  at  all  events,  undertake  to  pay 
that  experyce,  fho  assured  may  abandon,  notwithstanding  a  recapture.     Dougl.  231 . 

287.  A  total  loss  is  of  two  kinds:— 1st,  Where    the  whole  of  the    property    insured  pe- 
rishes ;  2d,  Where  the  property,  or  some  portion  of  it,  exists,   but  the  voyage  is  lost,  or  the 
expence  of  pursuing  it  exceeds  the  benefit  arising  from  it ;  when  the  assured  may  abandon. 
1  T.  R.  60C.  ^ 

288.  *'  Total  loss"  if*  a  technical  expression,  and  imports  an  utter  loss  of  the  property  for 
the  voyage,  and  no  more  ;  therefore,  if  the  voyage  has  been  performed,  and  the  property 
has  arrived  in  specie,  however  deteriorated,  the  los?,  if  any,  is  average,  and  not  totaK 
IT.    R.    187. 

289.  If  the  salvage  fallf  short  of  the  freight,  it  is  to  be  considered  as  atotaUo«8.  Str. 
J06S. 

290.  That  the  assured  in  a  valued  as  well  as  in  an  open  policy  on  goods,  may  recover  aa 
for  a  total  loss,  the  whole  subject  matter  intended  to  be  recovered  by  the  valuation  in  the 
policy,  must  have   been  lost.      l3  East,  3-23.  ^        ,  *  .   *. 

291.  If  goods  reach  their  place  of  destination,  not  in  the  ship  in  which  they  are  msured, 
hut  in  another,  having  been  removed  in  conseqiwnco  of  one  of  the  perils  insured  against, 
the  loss  is  total.     2  M.  is  S.  374. 

292.  Ifashipis  lost  just  without  the  limits  of  the  harbour  of  the  place  io  whtch  she 
is  destined,  so  that  the  goods  do  not  arrive  in  the  ship,  but  are  taken  out  and  placed  ia 
other  craft,  the  loss  is  total  (as  to  the  goods  as  well  as  ship).     2  M.  &  S.  374. 

293.  That  the  assured,  in  a  valued  as  well  as  open  policy  on  freight,  may  recover  as  for  a 
tout  lots,  the  situation  of  things  when  the  loss  happened  must  have  been  such,  that,  had 
it  not  been  for  the  loss,  the  entire  freight  contemplated  at  the  time  of  insurance,  and 
meant  to  be  covered  by  the  valuation,  would  have  been  earned.     J3  East,  383' 
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294.  The  assured*  in  a  valued  policy  od  the  freight  of  a  chartered  ship,  is  entillcd  to  re-* 
fcover  for  a  total  loss,  where^  the  vessel,  having  taken  in  part  of  her  cargo,  and  the  remain- 
der being  ready  on  shore,  is  lost.     1  M.  &  S.  313. 

295.  A  chartered  ship  is  to  take  in  goods  at  London  or  Madeira  ;  there  deliver  such  por- 
tion as  an  agent  should  direct;  receive  on  board  wine  ;  proceed  to  Jamaica,  and  there  de- 
liver ;  135Z.  to  be  paid  for  freight  during  the  whole  voyage  from  London  to  Madeira,  anl 
thence  to  Jamaica,  payable  in  Madeira  on  delivery  of  the  goods  shipped^  at  London  for  that 

^lacei  by  wine  at  so  much  per  pipe,  to  be  carried  to  Jamaica  free  of  freight.  She  arrives  at 
Madeira ;  delivers  all  her  London  cargo,  except  a  certain  portion  retained  as  ballast ;  re" 
ceiyes  part  of  the  Jamaica  cargo,  but  not  the  freight  wine  ;  and  then  is  lost.  Held,  that 
this  was  a  total  loss  within  a  policy  upi»n  the  freight  at  and  from  London  to  Jamaica,  with 
liberty  to  touch  at  Madeira,  and  discharge  and  take  goods  on  board  there.     1  N.  R-  236. 

296.  Shipowners  insure  ship  and  freight  separately  ;  the  ship  is  detained  by  embargo  $ 
the  owners  abandon  the  ship  to  the  insurers  thereon  ;  tho  ship  is  afterwards  released  from 
the  embargo,  and  returns  home  ;  freight  is  earned  and  in  part  paid  to  tho  underwriters  on 
the  ship,  upon  an  indemnity.  The  owners  of  the  ship  cannot  recover  against  tho  insurers 
on  the  freight ;  for  there  is  either  no  loss  at  all,  or  no  loss  within  the  policy,  since  the  losd 
of  the  freight,  if  any,  arises  from  the  act  of  the  owners  themselves,  in  abandeniag  the  ship 
to  the  insurers  thereon.     1  Smith,  524.     5  East,  3(ll\, 

297.  A  ship  and  goods  being  insured  for  a  voyage,  if  the  ship  is  taVen  and  rc-capfurcd, 
and  after  the  re-capture,  the  captain,  acting  fairly  fur  the  benefit  of  his  employeis,  sells  the 
ship  and  cargo,  and  thereby  puts  an  end  to  the  voyage,  tho  insured  may  abandon,  and  re- 
cover  as  for  a  total  loss.    Dougl.  S3 1. 

298.  If  a  ship  is  taken,  re-taken,  and  arrived  in  Cos^Iand  before  tho  insured  offers  to  aban- 
don, and  is  afterwards  brought  to  the  port  of  delivery,  and  has  sustained  no  damage  from 
the  capture,  not  a  total,  but  only  an  average  loss,  is  recoverable.  2  B.  M.  1198.  1  Blk. 
216- 

290.  If  a  privateer  is  insured  to  cruize  for  three  months  and  is  taken  by  the  enemy,  re- 
taken before  she  is  infra  pratidia  hoiiit,  carried  into  a  neutral  port,  and  sentenced  to  be 
restored  to  the  owners  on  paying  salvage,  yet  it  is  a  total  loss.     1  Wils.  191. 

300.  Where  the  object  of  the  voyage  is  lost,  there  it  a  total  loss  as  to  the  cargo,  though 
the  ship  is  safe.     4  T.  R.  785. 

[*]30).  A  loss  of  the  voyage,  wiih  due  notice  of  abandonment,  operates  as  a  total  loss  of 
the  goods.     9  East,  283. 

SO?.  An  insurance  is  made  on  goods,  on  board  tho  ship  S.  at  and  from  X.  to  T.,  is  an  on- 
ilertaking  that  the  goods  shall  be  transported  in  that  ship  to  the  place  of  destination.  An 
accident,  therefore,  which  incapacitates  the  ship  from  performing  the  voya<;e,  occasions  a 
total  loss  of  the  goods,  within  the  meaning  of  the  policy.  But  as  no  specific  voyage  is  in- 
sured, it  Ibllow's  that  a  mere  retardation  of  the  adventure,  a  loss  of  the  voyage  for  that  sea- 
son only,  will  not  constitute  a  total  loss  ;  the  shin  may  be  refitted,  and  proceed  next  sea- 
son.    2  xM  &  S,  210. 

303.  A  loss  of  the  voyage  is  not  a  loss  of  the  ship,  within  the  meaning  of  a  policy  of  in- 
surance on  ship  at  and  irom  X.  to  Y.     2  M*  Si  S.  290. 

904.  'I  he  mere  loss  of  the  voyage  is  not  a  loss  of  the  ship.     2  Taunt.  363. 

305.  If  propcrtylnsured  reaches  the  asaurcd  at  the  place  apjwintod,  though  in  a  de- 
teriorated state,  the  loss  is  average  only,  and  not  total.     2  M.  ft  S.  371. 

306.  Where  a  ship  was  stranded,  and  the  cargo,  consisting  of  hogsheads  of  sugar,  has  all 
got  ashore,  each  hogshead  containing  some  su^ar,  though  but  little,  and  nearly  all  damag- 
ed ;  held,  that  the  jury  were  wartantcd  in  iiudingthis  to  have  been  an  average  loss  only. 
2  Mars.  432.     7  Taunt.   154. 

307.  A  neutral,  proceeding  from  her  own  to  X*,  in  the  enemy's  country,  ii  brought  into 
an  English  port.  Pending  proceedintcs  in  the  Admiralty,  the  king  declares  X.  in  a  state 
of  blockade.     Held,  that  this  was  a  total  loss  of  the  voyage.     9  East,    283. 

308.  Where  the  captain,  learning  that  if  he  enter  the  port  of  his  destination,  tho  vessel 
■will  be  lost  by  confiscation,  avoids  that  port,  whereby  the  object  of  the  voyage  is  defeat- 
ed-,  the  assured  on  goods  cannot  abandon  as  a  total  logs.     3  B.  &  P.   388. 

309.  Theconsigneeof  a  captured  cargo  was  allowed  to  retain  the  amount  of  his  acce]^ 
tacces.  Held  that  the  assured,  not  having  abandoned,  might  consider  the  loss  partial, 
and,  therefore,  that  what  was  saved  was  saved  for  his  benefit.     4  Taunt.  803. 

310.  If  properly  insured  be  taken  and  condemned  as  prize,  the  underwriters  are  liable, 
though  no  claim  was  made  by  the  assured.     3  T.  R.  4*77. 

311.  An  assured,  by  doing  what  is  most  for  tho  interest  of  all  concerned,  tvith  the  proper- 
ty saved,  does  not  thereby  preclude  himself  recovering  for  a  total  loss,  if  otherwise  entit- 
led.    IT.  R.  611.  n.  (a).  '  ' 

312.  The  sentence  of  a  court  of  appeal  reversing  a  condemnation  under  which  the  prop^ 
erty  insured  had  been  landed  and  sold,  and  decreeing  restitution,  or  the  talue,  does  not 
juttke  the  loss  partial.     13  East,  304. 

313.  If  after  the  total  loss  of  a  ship  insured,  and  after  an  abandonment  to  the  underwrit- 
ers, which  they  refuse  to  accept,  tho  ship  is  rcitored  before  action  brought ;  but,  neTorthc* 
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less,  under  sucli  circu alliances  that  there  is  n'^  medium  by  which  the  extent  of  the  loss,  as 
Rn  average  one,  can  be  estimated,  tho  risrht  which  the  abandonmont  conferred,  is  not  di- 
Tested,  and  the  assared  is  entitled  fo  racoTer  as  for  a  total  loss.  And  even  though  no 
ibandonment  had  been  made«  such  circutiistaoces  would  have  authorised  one.  So  that  it 
ffeems,  that  to  prevent  the  restoration  of  the  property  diveslin?  tho  right  conferred  by  aban- 
doi'ncnt,  ils  state  must  be  such  as  to  auihoriso  k  present  abandonment.     4  M.  &  S.  576. 

314.  SemhU^  (hat  abandonment  made  dnrin«;  a  total  loss,  will  not,  without  acceptance, 
be  entitled  to  recover  for  such,  where  the  loss  ceased  to  bo  total  at  the  time  of  action 
Iroujcht.     10  East,  3^9. 

315.  Whether  the  assured  of  a  ship  can  recover  as  for  a  total  loss,  must  depend  apon  the 
slate  of  things  at  the  time  of  action  brought,  unless  the  underwriter  had  accepted  the 
abandonment  duly  made.  Ifabhip  insured  is  captured,  and,  whilst  in  the  enemy's  pos- 
session, is  abandoned  to  the  underwriter,  who  refuses  tp  accept  it,  and  afterwards,  and  be- 
fore action  brought,  is  re-captured  and  restored  to  the  assured,  he  cannot  recover  as  for  a 
total  loss.  A  contract  of  insurance  is  a  contract  to  indemnify  the  assured  from  any  loss  he 
may  sustain  :  to  allow  him  to  recover  as  lost  that  which   is  not  lost,,  would  be  giving  him 

iporc  (ban  an  indemnity.   4  M.  &  S.  393. 

316.  VVherc  a  ship  seized  and  condemned  by  a  foreifrn  state,  and  purchased  by  the  ma«« 
for  on  behalf  of  his  owner,  the  owner  can  only  recover  as  for  a  partial  lose  ;  for  the  prop« 
erty  in  the  ship  is  not  divested  out  of  him.     I  Mars.  425.    Q  TaciQt.  S6. 

317.  Where  there  is  ultimately  a  total  lost  from  one  of  the  perils  excepted  ag;ainst, 
the  assured  cannot  recover  for  a  previous  deterioration  of  the  subject  from  a  peril  insured 
s^gainst.     Though  he  may  for  disbursementt  made  ia  eontequonce  thereof.     1^  East,  648. 

318.  m^cerage  loss. — Insurers  are  liable  to  pay  the  charger  of  a  compromise  bona  Jide 
0iade  to  prevent  the  ship  from  beiQg  condemned  as  lawful  prize,  or  to  avoid  a  greater  ex- 
pence.     1  Blk.  313. 

[*1319.  Money  paid  bj  the  master  for  the  ransom  of  the  ship,  contrary  to  45  Geo.  3.  c'. 
*72.,  cannot  be  recovered  as  an  average  loss.     2  Taunt.  363. 

320.  An  average  loss  on  a  valued  policy,  must  be  estimated  by  the  real  value  of  the  goods 
on  board.     1  Blk.  279. 

321.  It  is  the  usage,  that  where  the  underwriters  are  chargeable  for  the  repairs  of  a  ship^ 
the  exchange  having  been  new  work  for  old,  a  deduction  of  one  third  must  be  taken  off. 
This  only  obtains  where  the  ship  comes  to  the  owner  again  ;  not,  therefore,  where  she  is 
obliged  to  be  sold  by  default  of  the  underwriters.     2  T.  R.  407. 

322.  Where  underwriters  desire  that  a  ship,  which  the  assured  is  entitled  to  abandon, 
may  be  repaired  at  their  expense,  whereupon  money  for  repairs  is  taken  upon  a  bottomry 
bond  ;  to  discharge  which,  the  underwriters  having  refused  to  pay  it,  the  ship  is  after- 
wards sold,  they  are  liable  for  whatever  loss  the  assured  may  sustain  in  consequence  of  soch 
refusal;  and  a  refusal  by  one  is  a  refusal  by  all,  since  1  hey  were  acting  in  a  body.  2T. 
R.  407. 

323.  Jibonicnnunl .^T^e  assured  tfi  in  no  case  bound  to  abandon  ;  he  has  always  an  op- 
lion,  where  the  property,  or  any  part  of  it,  ovists  in  specie,  whA.ther  ho  will  abandon  or  not. 

X  T.  R.  615.  .     »  ^.       V 

324., Upon  the  happening  of  such  a  peril,  suspending  the  voyage^and  mcludingthe  n^ 
ccssity  of  repair  to  such  an  extent  as  entitles  tli^  assured  to  consider  the  losa  total,  abandon* 
9ient  is  necessary.     1.4  East,  465.  r  rr    *     o 

.^5.  Abandonment  is  only  necessary  to  make  a  constructive  total  loss.     15  East,  13. 

826.  The  wreck  and  dete'rioration  of  the  goods  cannot  be  considered  a  total  loss,  without 
abandonment.     15  East,  559.  .  v     lu  r  a 

327.  Freight  is  insured  from  A.  ifi  B. :  the  ship  sails,  but  is  obliged  to  put  back  from  stress 
of  weather  when  she  U  found  to  be  incapable  of  complete  repair,  and  the  cargo  is  according- 
ly unloaded,  and  the  »hjp  sold.  In  an  action  oa  the  policy  tor  a  total  loss,  hold,  that  there 
^as  no  necessity  for  an  abandonment  of  the  freight,  but  that  the  insured  was  bound  to  use 
all  reasonable  endeavours  to  rep:ur  the  ship,  so  as  to  have  carried  tho  cargo,  or  part  of  it^ 
^hich  would  have  operated  as  a  salvage.     1  Majrs-  447.     6  Taunt.  68, 

328.  An  assured  can  only  abandon   where  there   has  been  a  total  loss  of  the  property  m- 

329.'  On  a'wagering  policy  there  can  be  na abandonment,   since  there  ia nothing  to  aban- 

<lnn         1   T     R    *5()4 

330,  A  temporary  capture  is  a  loss  that  the  assured  may  abandon.  Ifhe  delays,  and  the 
ship  ii  restored,  ho  cannot ;  so  that  if  she  afterwards  tounder,  he  cannot  declare  as  for  a  losa 

^Ml!^°Where  the  ship  is  not  worth  repairing  the  assured  may  abandon.     2  T.  »•  41^- 

332.  The  loss  of  the  voyage  entitles  the  assured  on  ship  to  abandon.    tJ  i.  u.  4.13. 

333.  An  embargo,  after  the  risk  has  attached,  though  not  by  an  enemy,  which  stays  the 
Toyage,  entitles  the  assured  to  abandon  as  for  a  totalloss.     ^/'T:;/*^.     ^      .^^^^„      m 

334.  An  embargo  by  an  alien's  own  goTemment  doeji  qot  entitle  him  to  abandon,     m 

^st^53a.  r*io.7l 
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335  Where  an  abandonment  is  requisite  it  must  be  made  as  sooa  after  news  of  the  loss 
has  reached  the  assured  as  possible.  If  he  delays  making  it,  though  with  a  good  intention, 
he  can  only  conaidcr  the  loss  as  average.     1  T.    R.  608.  „r   *    r    j  *    r  •  i 

336  Corn  was  insured  free  from  avorasre,  unless  general,  from  Waterford  to  Liverpool. 
The  vessel  was  run  on  shore  at  Waterford^on  28th  of  January,  and  was  wholly  under  water 
Athiffh  water.  Part  of  the  corn  was  taken  out  by  the  insurers,  and  kiln-dried,  and  the  assured 
receiVed  the  net  produce  On  the  18th  of  February,  (t'wenty  four  days  alter  the  loss,)  the 
assured  gave  notice  of  the  abandonment,  which  the  insurers  refused  to  accept.  Held,  that 
the  notice  of  abandonment   was  loo  late  to  entitle  the  assured  to  recover  as  for  a  total  loss. 

3  Smith.  48.    7  East,  38.  •        .        ,.       ,  ...,      ,..       *      v     ^ 

337.  The  assured,  on  receiving  intelligence  of  such  a  loss  as  entitles  him  to  abandon, 
jnust  make  his  election  to  abandon,  and  give  notice  ihereof  to  the  underwriters  within  a 
reasonable  time, else   the  loss,  on  eventually  proving  partial,  cannot  be   made  total.     9 

i:ast»283.     13  East,  304.  '  r     ^  j 

338.  The  insured  is  entitled  to  a  reasonable  time  for  examining  into  the  state  of  a  damaged 
cargo,  before  he  makes  bis  election  on  the  question  of  abandonment.     2  Mar*.  88.     6  Taunt. 

339.  Abandonment  not  accepted  cannot  convert  to  a  total  loss  what  at  the  time  of  aban- 
doning had  in  fact  ceased  to  be  such.     10  East,  329.     2  Taunt.  363. 

340.  An  ineffectual  notice  of  abandonment  will  not  preclude  the  assured  recovering  tor  a 
total  loss,  where  the  loss  is  total.     15  East,  13. 

S41.  Where  ship  and  freight  are  abandoned,  in  consequence  of  an  embargo,  to  the  re- 
spective underwriters,  and  the  abandonment  is  accepted,  and  subscription  paid  by  the 
P*] underwriter  on  freight,  in  consideration  of  the  assured  undertaking  to  assign  to  him  all 
right  of  recovery,  &c.  in  the  freight,  the  assured  is  precluded  by  this  agreement  from  after- 
wards setting  up,  as  between  himself  aud  the  underwriter,  the  right  of  the  insurer  on  ship  to 
the  iTBi^hi,    4  East,  54.     3  B.  &  P.  479. 

342.  If  after  an  abandonment  to  the  respective  underwriters  on  ship  and  freight,  and  ac-> 
reptance  thereof,  freight  is  earned,  the  underwriters  on  freight  are  not  liable.  5  East.  388. 
1  Smith,  524. 

343.  Premium, — Though,  in  a  policy  of  insurance,  it  is  always  understood,  and  therefore 
ia.citly  agreed,  that  the  policy-b  roller  alone  shall  be  liable  to  the  underwriter  for  the  pre- 
xnium  ;  12  East,  507.  4  Taunt.  246.  this  tacit  agreement  supposes  that  all  is  fair  on  the 
side  of  the  assured,  and  the  transaction  a  dealing  in  the  common  course  of  bu^iuess  ;  for  if 
there  has  becq  aoy  fraud  or  mal>practice,  the  underwriter  may  require  him  to  pay  the  pre- 
mium ;  as  where  the  assured  knew  that  the  broker  was  insolvent,  and  furnished  him  with 
means  of  passing  off  for  a  man  of  credit  \  3  Taunt.  493.  or  where  he  procured  the  insurance 
10  recover  a  -^debt  from  the  broker  X^  himself,  setting  the  premium  against  the  debt.  3 
Taunt.   497. 

344.  In  all  cases  where    the  risk  never  has  begun,  there  shall  be  a  return  of  premium. 
Dougl.  588.     798.     3  Burr.  1237.     1  Blk.  315.     Cowp.  668. 

4345.  Misrcx^rcsentation,  without  fraud  vacating  a  policy,  entitles  the  assured  io  a  return 
of  premium.     4  Taunt.  640. 

346.  Where  the  assured  fails  from  an  exception  in  the  policy,  express  or  implied,  there 
can  be  no  return  of  prpmium.     1  M.  &  S.  35. 

347.  Where  the  very  object  of  the  policy  requires  discriminating  knowledge  of  the  coast, 
on  the  part  of  the  captain,  and  the  underwriter  is  discharged  from  the  want  of  it,  there  can 
benoTetum  of  premium,     14  East,  481. 

848.  Though  a  verdict  for  the  defendant,  on  the  ground  that  the  risk  never  commenced, 
docs  not  necessarily  imply  that  the  plaintiff  is  entitled  to  a  return  of  premium  ■.  and  though 
the  plaintiff  has  not  mentioned  it  iu  his  opening,  yet  is  he  entitled  to  it  whe^c  there  is  a 
count  adapted.     2  B.  &  P.  330. 

349.  W  nere  the  policy  contains  two  distinct  risks,  and  two  voyages,  and  one  risk  only  has 
"begun  J  there  shall  be  an  apportionment  of  the  premium.  3  Burr.  1237.  1  Blk.  Rep.  315. 
1  B.  &  P.  172.  ^ 

350.  When  a  ship  is  insured  against  capture  fcr  twelve  months,  at  the  rate  of  so  much 
per  month,  making  a  specified  gross  sum,  though  the  risk  cease  before  the  end  of  two 
months,  by  the  lots  of  the  ship  in  a  storm,  there  shall  be  no  apportionment  nor  retain  of  pre- 
mium, the  contract  being  entire.     Dougl.  585, 

351.  If  a  ship  is  insured  for  twelve  months,  at  a  gross  sum,  warranted  free  from  capture, 
there  shall  be  no  apportionment  nor  return,  though  the  risk  cease  by  the  capture  of  the  ship, 
tetore  the  expiration  of  the  twelve  mouths.     Dougl.  587. 

852.  If  the  policy  is  at  and  from  London  to  Halifax,  in  Nova  Scotia,  warranted  to  depart 
"With  convoy  Iroro  Portsmouth,  the  sibkand  contract  are  divisible  ;  and  if  the  ship  depart 
from  Portsmouth  without  convoy,  there  shall  be  an  apportionment  and  return  of  so  much  at 
was  paid  for  the  voyage  from  Portsmouth  to  Halifax,  to  be  ascertained  by  the  jury,  the 
commencement  of  any  risk  from  Portsmouth  depending  on  a  condition  precedent  of  a  depar- 
ture  from  thence  with  convoy.     Dougl.  587.  786.  790.  • 

363.  If  there  is  an  iasurance  on  ihijp  and  goods,  at  and  from  A.  to  B,  during  her  stay  aii4 
1 08  J 


Cofitracts  0/  Merchants.  liy 


irado  there,  ^t  aad  from  thonce  to  her  port  or  ports  of  discharge  in  C-,  and  at  aud  from 
tlience  back  to  it,  ii  ia  an  entire  contract  ;  and  if  tho  loss  h  %ppen  at  any  iia\€t  after  the  com- 
mencemcrtt  of  the  risk,  thero  shall  be  no   apportionment  or  return.     Dou;;!.  781. 

331.  If  a  policy  is  at  and  from  A.,  warranted  to  sail  on  a  day  certain  ;  (be  risk  and  coo- 
tract  are  divisible  ;  the  risk  from  A.  depending  on  a  condition  precedent  of  a  departure  on 
the  Oay  ;  and  if  there  is  no  dejiarture  on  the  day,  there  shall  be  an  apportionment  aud  return^ 
Uousl.  785. 

356.  Upon  a  policy,  at  and  from  such  a  port,  to  any  other  port  or  place  whatsoever,  for 
twelve  months,  at  9L  per  cent,^  warranted  free  from  capture,  the  risk  is  entire  ;  and,  there- 
fore, if  once  beg:un,  there  shall  be  no  return  of  premium.     Cowp.  666. 

d66.  Wherever  the  risk  hat  once  be^un«  though  it  cease  immediately  afterwards,  there 
shall  be  no  apportionment  of  return  of  premium*     Cowp.  668.     Dongl.  588.  789. 

357.  An  insurance  being  made,  without  interest,  and  the  premium  paid,  the  insured  shall 
not  recover  it  back.     Dougl.  468. 

358.  If  A.,  of  his  own  accord,  insures  on  behalf  of  B.,  who  afterwards  refuses  ta  adopt 
the  policy,  A.  cannot  recover  back  the  premium  from  the  underwriter.  The  [*]proand8 
for  such  claim  are,  that  the  policy  was  without  interest  ;  but  these  fail,  since  the  party  lor 
whom  it  was  made  had  an  interest.     2  M.  &  S.  485. 

^9.  A  premium  ^ivcn  for  a  re-assurance,  illegal  under  at.  19  Geo.  2.  c.  37.  canoot  be  re- 
covered back.     3  T.  R.  266. 

360.  if  a  ship  engaged  on  an  illegal  voyage  is  insured,  and  so  the  insurance  void,  the  as- 
sorod  is  not  entitled  to  a  return  of  premium  (upon  the  ground  that  tbe  risk  did  not  attach) 
Ihough  the  fact  of  the  illegality  does  not  appear  apoa  the  face  of  the  policy*  4M,  & 
S.   16. 

361.  Though  ao  insurance  of  an  alien's  property,  under  ignorance  of  hostilities  having 
commenced  by  bis  government,  is  void,  yet  the  {English  agent  is  entitled  to  a  return  of  pre- 
mium.    12  Cast,  2^. 

362.  Where  the  policy  is  avoided  by  an  alteration  by  the  assared,  the  premittm  cannot 
be  recovered  back.     4  Taunt.  330. 

363.  An  arrival  of  the  ship  entitles  to  the  stipulated  return  of  premium,  notwithstanding  a 
Cloture,  re-captare,  and  payment  of  salvage  during  the  voyage.     7  T.  R.  421. 

364.  Where  the  return  of  premium  is  to  be  more  or  less,  according  as  the  ship  sails  with 
oonvoy  for  longer  or  shorter  portions  of  the  voyage,  a  clause  added  after  the  last  stipulation 
for  a  return,  of  ^^  aud  arrived,^'  is  a  condition  annexed  to  all  the  rest.  4  East,  396.  1 
Smith,  7^ 

S65.  Where  part  of  the  premium  is  to  be  returned,  **  if  the  ship  sails  with  convoy  and 
a  rrives,"  she  need  not  arrive  in  company  with  the  convoy.     Dougl.  268. 

J66.  In  a  policy  on  goods  shipped  on  board  a  certain  ship,  to  return  part  of  the  premium 
'^  if  sails  with  convoy  and  arrives,'^  the  arrival  of  the  ship  is  what  is  meant,  and  the  full  re- 
turn is  to  be  made  on  the  whole  sum  insured,  though  there  should  be  an  average  loss  on  tbe 
goods.     Dougl.  268. 

367.  Wherein  an  insurance  on  ship  from  Oporto,  there  is  to  be  a  return  of  premium, 
ii  she  sail  with  convoy,  ^'  from  the  coast  of  Portugal,^'  (or  what  is  equivalent,  depart,)  sail- 
ing from  Oporto  with  a  convoy  bound  to  touch  at  Lisbon  to  take  up  the  trade  there,  entitles 
to  a  return.     2  B.  ^  P.  111. 

368.  5ui7.—- If  a  ship  insured  16  sold  with  the  policy,  the  vendee  cannot  sue  thereon*  5 
F^t.  333. 

369.  An  insurance  broker,  who  effects  a  policy  in  his  own  name,  though  on  account  of  hi* 
principal,  may,  ifhehasalien  upon  the  policies,  or,  if  he  has  paid  bis  principal,  maintain  an 
action  in  bis  own  name.  In  the  latter  case,  the  suit  is  on  his  own  account,  and  exempt 
from  the  controul  of  the  principal.  By  subscribing  to  a  policy  in  the  broker's  name,  the  un- 
derwriter consents  that  he  should  be  at  liberty  to  stand  in  the  character  and  situation  of 
l>riacipal,  that  in  case  of  loss  he  should  be  entitled  to  act  in  all  respects  as  his  creditors,  and 
that  he  should  be  considered  as  €:iving  him  credit  upon  the  policy,  as  his  own  risk  and  on 
U'li  own  account.     2M.  ScS.  118. 

37^.  An  insurance  broker  who  effects  a  policy^  not  in  his  own  name,  but  in  the  name  of 
his  principals  can  in  no  event  sue  thereon  in  his  own  name,  not  though  he  may  have  a  lien 
upon  the  policy  ;  or  may  have  paid  his  principal  for  a  loss  thereon,  as  where  he  act  under 
common  del  end.  The  underwriter  has  not  consented  that  he  should  in  any  case  be  enti- 
tled to  stand  as  principal,  or  to  be  treated  as  the  creditor  ;  nor  has  he  ever  agreed  that  he 
should  l>e  considered  as  giving  him  credit  at  his  own  risk  and  on  his  own  account.  The 
icuaranteeing  the  broker  of  his  solvency  to  the  assured  on  the  policy,  is  a  transaction  to 
which  he  is  wholly  a  stranger.    2  M.  &  S.  1 19. 

371.  An  agent  who  effects  a  policy  of  insurance  in  his  own  namei  may,  if  he  has  a  lien 
upon  the  policy,  sue  thereon  in  his  own  name.     2  M.  &  S.  423. 

372.  An  agent  to  whom  a  cargo  is  consigned,  and  who  will  have  alien  apon  the  cai^o  ia 
respect  of  monies  advanced,  or  bills  accepted  on  the  credit  of  the  consignment,  has  a  suf- 
^cient  interest  in  the  cargo  to  enable  him  to  insure  it  in  his  own  name.  He  may  therefore, 
CB  a  loss  bappcQing,  sae  apon  th?  policy  in  his  own  name,  that  is,  not  merely  as  agent  for 
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the  consIenorS)  hni  as  a  party  iDferesled,  and  apon  the  same  principle  may  set  off  the  los» 
in  an  action  by  the  underwriter  against  him.  The  same  rule  holds  whore  the  agent  has  a 
del  credere  commission.  And  a  dissent  by  the  owner,  that  the  agent  shall  sue  or  set  off,  will 
not  avail,  since  he  is  assertins;,  not  his  principars  right,  but  his  own.     2  M.  &  S.  423. 

373.  A  policy- broker,  in  whose   name  an  insurance   has  been  made  on  another^s  behalf, 
nay  sue  thereon.     1  H.  Bl.  81. 

374.  A  declaration  on  a  policy  on  interest  must  aver  in  whom  the  iqterest  resides.  3 
Taunt.  513. 

375.  A  declaration  that  the  plaintiffs  A.  and  B.  caused  to  be  effected  a  policy,  con  tain!  ni; 
[*3ths^t  C  and  Co.  did  make  assurance,  and  averring  the  interest  in  D.^  is  unobjectionable 
after  verdict.     1 5  East,  4. 

376.  Where  particular  exceptions  to  a  general  risk  are  made  by  warranty,  the  assured,, 
in  declaring  on  a  loss  by  the  risk,  need  not  negative  the  exceptions.     15  East,  2801. 

977.  An  averment  that  the  plaintiffs  were  the  persons  residing  in  Great  Britain,  who  re- 
ceived the  order  for  and  effected  the  insurance,  must  be  proved.     1  M.  &  8.  201. 

378.  QrcBre,  whether,  in  alleging  a  loss  on  the  high  seas,  it  be  necessary  to  add  a  venue  ? 
2  B.  &  P.  153. 

379.  Where  the  insurance  is  on  a  particular  species  of  goods,  an  averment  that  divera 
goods  were  put  on  board,  is  made  sufficiently  definite  by  a  subsequent  allegation,  that  the. 
insurance  was  made  on  the  said  goods.     2  N.  K.  77. 

380.  Stmble^  that  a  declaration  on  a  policy  on  goods  should  aver,  that  they  were  put  oq. 
board  at  tho  loading  place.     2  B.  Sz  P.  153. 

381.  The  plaintiff  declares  on  a  policy  from  Jutland  to  Leith,  and  avers  a  loss  by  sci- 
core.  Tho  captain  states,  that  the  ship  was  pursuing  her  course  for  Leith,  when  she  was 
captured  by  a  Swedish  frigate,  five  German  miles  off  the  coast  of  Norway.  The  defendant 
produces  a  Swedish  sentence  of  condemnation  for  breaking  the  blockade  of  Norway. 
Held,  that  though  this  was  conclusive  evidence  that  the  blockade  had  been  violated,  yet  it 
*wa8  not  sufficient  evidence  to  fix  the  captain  with  barratry  ;  and  quare^  if  it  had,  whether 
the  plaintiff  could  have  recovered  without  a  count  for  barratry .'  2  Mars.  72.  6  Taunt. 
375. 

382.  The  expenses  of  salvage  may  bo  given  in  evidence,  though  the  only  special  damage, 
laid  is,  that  the  goods  were  spoiled  by  the  ship^s  sinking.     B.  R.  H.  304. 

383.  In  a  declaration  on  a  policy  signed  by  an  agent,  plaintiff  need  not  lay  different 
counts,  one  as  signed  by  principal,  and  another  as  signed  by  agent.     2  Burr.  1 188. 

384.  In  an  action  for  loss  by  barratry  in  the  master,  objected  by  defendant  that  the 
plaintiff  ought  to  prove  that  the  ma*ter  was  not  owner  or  freighter,  and  that  be  did  not  act 
under  the  direction  of  the  person  who  was.  Held,  that  if  the  master  was  owner  or  freighter, 
or  acted  under  the  direction  of  the  owner,  the  burthen  of  proving  that  fact  lay  on  the  de- 
fendant    4  T.  R.  33. 

385.  Where  there  is  a  stipulation  in  a  policy  on  a  foreign  ship,  that  the  policy  shall  be 
sufficient  proof  of  intereBt,.and  there  is  judgment  by  default,  the  plaintiff,  on  the  writoi  in- 
quiry, need  only  prove  the  defendant's  subscription,  without  giving  any  evidence  of  inters, 
est.     Dougl.  315. 

386.  The  assured^s  agent,  by  handing  over  the  captain's  protest  to  the  underwriter,  does 
make  it  evidence  for  him.    7  T.  K.  158. 

387.  If  a  ship  is  insured,  except  as  to  capturos  and  seizures,  and  four  years  afterwards 
has  never  been  heard  of,  it  shall  be  deemed  sufficient  evidence  that  she  foundered.  StK 
1199. 

388.  Where  there  has  been  only  an  average  lops,  if  the  account  is  so  complicatet!  that  it 
cannot  be  adjusted  in  court,  the  jury,  by  consent  of  parties,  may  find  for  a  tolai  loss,  the 
plaintiff  entering  into  a  rule  to  account  to  the  underwriters  for  what  part  of  the  insured 
property  he  shall  recover.     Dougl.  294. 

3ii9.  A  statement  in  a  case  reserved,  that  the  insurance  was  on  account  of  the  captors, 
was  held  to  preclude  the  consideration,  whether  a  count  averring  the  interest  to  be  in  tho 
crown,  and  the  insurance  made  on  account  of  his  majesty,  could  be  sustained.  11  East,^ 
42fl. 

390.  ♦(flrf7U5/m«i/.— Adjustment  and  return  of  premium,  under  a  mistaken  belief  that  a, 
ship  was  taken  in  a  port  warranted  tree  of  tnpttirc,  does  not  bar  an  action  lor  the  total  loss,, 
thf^  capture  having  happened  out  of  the  port.     4  Taunt.  725. 

391.  Double  trunranee, — Double  insurance  is  where  the  same  man  is  to  receive  two  sums 
instead  of  one,  or  the  same  sums  twice  over  lor  the  same  loss,  by  reason  of  his  havint;  made 
two  insurances  on  the  same  good»  or  ships  ;  bin  every  case  \^hcie  there  are  two  insurances 
is  not  a  double  insurance.     IB.  M.  489.     I  Blk.  105. 

392.  Upon  a  double  insurance,  though  tho  insured  it  not  entitled  to  two  satisfactions,  yet 
upon  the  firet  action  he  may  recover  tho  whole  sum  insured,  and  may  leave  the  defendant 
therein  to  make  the  other  insurers  contributory,     i  Blk.  418. 

'  393.  RtciproctU  inmranu^-'ln  mntoal  insurances  all  parties  must  be  contributory.    3 
Barr.  1512. 
394.  Re  <i#naisfice.-*It  S6«ms  that  an  agreement  between  two  undecwritcrs,  that  the 


Contracts  of  Merchants.  1 19 

9abscription  to  a  policy  by  one  shall  be  coDSidered  as  transferred  to  tlic  other,  is  not  a  re- 
filuurancA  within  st.  19  Geo.  3.  c.  37.  s.  4.  unless  the  premium  paid  to  the  sccoud  under- 
writer is  less  than  what  the  first  recf  ived.     I  Taunt.  4\U 

[*j395.  The  st.  19  Geo.  2.  c.  37.  s.  4.,  providinu^  that  it  shall  not  be  lavrful  to  make  re- 
assurance, unless  the  assured  be  insolvent,  become  a  bankrupt,  or  die,  extends  to  every 
re-assurance  made  in  this  country,  whether  by  British  subjects  or  foreigners,  on  Dritisli  «r 
icreign  ships.     2  T,  R.  161. 

396.  Partner thip — An  agreement  between  two,  that  whatever  profits  may  arise  upon 
policies  to  be  underwritten  by  one,  shall  be  shared  between  them,  constitutes  an  illegal 
partnership,  within  st.  6  Geo.  1.  c.  78.  ».  Itt.     1  Taunt.  6. 

397.  JippUcalion  of  a  giineral  insurance. ^-^Kn  insurance  on  ^^  ship  or  ships,^^  or  ^^  on 
board  ship  or  ihips^^  generally,  may  be  applied  by  the  assured  to  any  ship  he  thinks  fit,  with- 
in the  terms  of  it  ;  thoreCore,  to  one  that  is  lost,  though  another  answering  the  description 
ia  the  assurance,  arrives.    2  II.  B.  343.     Id.  345. 

398.  A  policy  made  by  the  consignee  for  the  benefit  of  the  consignor,  thous^h  In  the  con> 
8ignee*s  narnc^  and  as  interest  rai^ht  appear,  cannot  be  applied  to  cover  the  consignee's 
separate  interest  in  respect  of  advances.     10  iCast,  365. 

399.  A  bailee,  who  has  undertaken  io  insure,  may  apply  an  insurance  eflected  by  him  In 
general  terms,  to  his  own  property,  in  exclusion  of  that  hailed.      1  Taunt.  137. 

400.  .Assured — In  a  wagrering  policy  on  ship,  the  assured  places  himself  in  the  situation 
pf  ship-owner,  and  undertakes  to  do  every  thing  which  the  owner  himself  mi^ht  peribrm. 
1  T.  a.  304. 

401.  wSl^en/. — As  to  the  duty  of  an  agent  in  insurinp;.     Cowp.  479. 

4Ui.  1  bo  ship*s  husband  has  no  right  to  insure  tor  any  part  owner,  without  his  particular 
direction,  nor  for  all  the  owners  in  general,  without  a  general  direction,  or  something  equi- 
valent to  it.     &  Burr.  2727. 

403.  Informing  the  broker  that  property  insured  in  time  of  war  is  neatral,  sufiiciently 
Indicates  that  the  party,  though  insuring  in  his  own  name,  is  only  an  agent.     1  East,  335. 

404.  By  28  Geo.  3.  c.  56.,  repealing  25  Geo.  3.  c.  44.,  erery   policy   shall   contain  the 
name,  or  style,  and  firm,  either  of  one  or  more  of  the  persons  interested,  or  of  the  consignor 
or  consignee,  or  of  the  resident  in  Great  Britain,  receiving  the  order  for  or  effecting  it,  or  of 
the  person  directing  the  agent  immediately  employed  to  effect  it. 

405.  Under  the  st.  25  Geo.  3.  c.  44.  (since  repealed  by  st.  28  Geo.  3.  c.  56.)  it  was  neces- 
sary that  the  name  of  an  agent  effecting  an  iosuiance  for  his  principal  resident  abroad,  should 
be  inserted  ia  the  policy,  eo  nomine^  as  agent.  And,  semble^  it  was  also  requisite  that 
such  agent  should  reside  in  LIngland.     1  T.  K.  313.     Id.  464. 

406.  A  policy  effected  by  an  a^^^i^^  ^^7  ^^  ^^Y  ^^^  describe  him,  though  %  special  agent, 
as  agent.     I  B.  &  P.  31^.     Id.  315. 

407.  Aninsurause  agcut  is  not  liable  for  negloct,  where  tho  insurance  was  illegal.  7 
T.  R.  157. 

408.  An  insurance  made  by  a  raptor,  (himself  having  no  insurable  Interest,)  as  agent, 
without  any  declaration  as  to  the  party  iutcrccled,  must  be  taken  as  on  account  of,  and  may 
be  adopted  by  tho  crown.     13  Kaat,  27'1. 

409.  If  one  man  makes  a  contract  expressly  for  another,  though  the  one  be  not  the 
othcr^s  agent,  express  or  implied,  (implied,  as  where  he  is  his  general  agcut,)  the  latter  may 
adopt  the  contract.  Thus,  where  A.  insurci  as  well  in  his  own  name  as,  Uo*  and  the  in- 
terest is  in   B.,  B.  may  sue  for  a  loss.     2  M.  &  S.  485. 

410.  A.,  the  captain  of  a  siiip,  having  incurred  ospences  on  her  account,  draws  a  bill  on 
his  owner,  in  payment,  with  a  memor.indum,  ^*'  that  if  it  should  not  be  honoured,  the  holder 
would  insure  the  amount,  and  place  the  premium,  j^.  to  the  ship^s  and  A. ^s  account.'*'^ 
'ITie  bill  is  indorsed  to  B.,  and  by  him  presented  for  acceptance,  but  dishonoured  ;  and  B. 
then  effects  an  insurance,  the  interest  b(?ing  declared  to  bu  on  the  bill,  in  an  action  by  B. 
against  A.  for  the  premium  expences,  held,  that  B.  was  justified  in  effecting  the  insurance  - 
as  for  time,  instead  of  on  the  voyage,  and  that,  whether  tho  insurance  were  Toid  or  not,  as 
between  the  insured  and  the  underwriters,  B.  was  .it  all  cveuta  entitled  to  recover  the  ex- 
pences incurred  by  him.     1  Mars.  556.     6  Taunl^  234. 

41 1.  Btokte. Whilst  the  agency  of  the  broker  bubsistsin  tho  usual  manner,  the  under- 

writer  cannot  recover  irom  him  tho  premiums,  without  allowing  lor  returns  to  which,  by 
e Tents,  the  assured  has  become  entitled.     12  fciast,  507. 

412.  An  inswrance-broker  cannot  set  off  rotarns  of  premiums  against  premiums  doe  from 
kizasclf  to  the  underwriter.     4  Taunt.  541. 

413.  In  an  action  by  the  executors  of  an  underwriter  against  a  broker  for  premiums  due 
on  policies  subscribed  by  the  testator,  the  broker  cannot  setoff  returns  of  premium,  which 
returns  becama  dae  alter  the  tcstator^s  death.    2  Mars.  138.     6  Taunt.  448.    2  Mars.  141 . 

e  Taunt.  451. 

414.  An  insarance-broker  who  debits  an  underwriter  with  a  loss,  and  takes  his  accep- 
tance for  a  protracted  payment  of  the  balance  of  account  between  them,  is  liablo  io  the 
assured  lor  money  had  and  received.    6  Taunt.  1 10. 

[•]415.  A.,  at  Malaga,  direct!  his  broker  in  London,  "  to  insure  goods  wpplied^on  board 
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Ihe  Pearl  frrtn  Gibralfnrio  Dublin,''  adding:  that  "  he  ttiH  foke  (he  risk  I'itcn  himself  from 
Malaga  to  Gibraltar  Bay,  'where  he  shall  ?er.d  a  letter  on  fhore/^  Ilrld,  (hat  taking  the 
iKrbole  instructions  together,  the  broker  should  have  stated  in  the  policy  that  the  goods  weref 
loaded  at  Mal»^a,  and  should  have  effected  the  insurance  at  and  from  Gibraltar  Bay,  and 
not  at  and  from  Gibraltar.     2  Mars.  lt>9.     6  Tannt.  495. 

416.  A  person  employed  by  ship-owners  as  their  agent,  efTects  a  poHry  of  insurance,  and 
represents  hinisclt  as  the  principal  to  the  brokers^  who  cause  such  insurance  fo  be  effected. 
Held,  that  if  the  brokers  receive  the  amount  of  the  less  from  the  underwriters*  and  pay  it 
over  to  the  agent,  they  arc  not  liable  to  the  owners  in  an  action  (or  money  had  and  receiv- 
ed, although  part  of  the  money  was  paid  to  the  agent,  after  they  were  intbrmed  of  his  hav- 
ing acted  in  that  capacity      1  Moore,  165. 

417.  A  broker  has  no  lien  for  his  balance  against  the  insured,  if  he  knows  at  the  timci 
that  he  is  only  an  agent.     S  East,  51^3. 

418.  Where  an  insurance  is  discovered  to  be  void,  from  the  broker  having  suppressed  \ 
material  communication,  the  assured  is  not  bound  in  favour  of  the  broker,  responsible  to 
him  tor  the  consequences,  to  resist  refunding  subscriptions  paid  to  him  by  underwriters, 
nuder  a  mistaken  supposition  of  liability.    5  Taunt.  615. 

419.  Undertprtier.-^ATi  indemnification  of  the  assured  from  whatever  quarter,  enures  to/the 
advantage  of  the  insurer.     9  East,  72. 

420.  Where  freighters  insure  against  a  payment  covenanted  for,  in  ca^e  a  retam-cargd 
cannot  be  had,  the  underwriter  is  entitled  to  the  advantage  of  any  deduction  which  the  as- 
sured are  entitled  to  make.     1 1  East,  232.     2  Taunt.  285.     12  East,  494. 

421.  The  iusurcr,  atfer  satisfaction  made  to  the  assured,  stands  in  his  place  as  to  the 
goods,  salvage,  and  restitution,  and  is  entitled  to  a  share  of  prizes  taken  by  virtue  of  letters 
of  reprisal.     1  Ves.  s.  98. 

422.  If  a  ship  insured  is  taken,  re-taken,  and,  no  person  appearing  to  give  security,  con* 
demned  and  sold,  the  moiety  paid  the  re -captors,  and  the  other  moiety  remains  with  the 
officers  of  the  court,  and  the  assured  recovers  on  the  policy;  chancery  will  not  restrain 
him  proceeding  for  the  whole,  if  he  offers  to  relinquish  the  salvage  to  the  insurer.  3  Atk* 
196. 

423.  Satisfaction  having  been  made  under  a  royal  commission  for  distribution  of  prices  ta 
the  insured  ;  such  of  the  insurers  as  had  paid  were  held  entitled  to  restitution,  though 
foreigners  ;  but  not  those  who  had  coTnpounded  and  renounced  salvage.     1  Eden.  130. 

424.  A  restoration,  after  confiscation  of  half  the  proceeds,  though  exceeding  the  full  val- 
uation in  the  policy,  gives  the  underwriter  do  right  to  recover  back  50/.  per  cenl.  paid  by 
him  on  account,  without  any  abandonment.     12  East,  488. 

425.  Where  the  loss  is  the  subject  of  general  average,  the  underwriter  is  entitled  to  the 
advantage  of  freight,  being  contributory,  where  the  policy  is  on  the  whole  or  only  part  of 
the  voyage,  and  though  the  contingency  on  which  the  freight  was  payable  was  not  to  bap- 
pen  during  the  period  of  the  insurance.     1  M.  &  8.  318. 

426.  An  underwriter,  who  has  insured  a  freighter  against  a  sum  payable  in  a  certain 
event,  cannot  insist  on  the  freighter's  right  to  a  deduction,  in  opposition  to  the  judgment  of 
a  court  ot  law.     12  East,  494. 

427.  In  many  cases  the  liability  of  the  underwriter  is  not  limited  by  the  amount  of  his 
subscription.     12  East,  655.     4  Taunt.  367. 

428.  J^nd-carrtage  insuranee, — It  seems,  that  an  insurance  on  goods  by  land-carriage, 
without  more,  will  cover  damage  arising  from  miscarriage.  For  such  must  neces^^arily 
have  been  in  the  contemplation  of  the  parties.  At  all  eveuts,  if  the  word  *^  barratry  '  i» 
used,  that  includes  every  species  of  fraud,  or  malu*  dolus^  committed  by  the  waggoucr  or 
■crvants,  taking  th^m,  (for  the  term  is  one  applicable  to  the  sea,)  to  stand  exactly  as  mas- 
ter and  mariners.     2  M.  &  S.  172. 

429.  There  is  a  policy  of  insurance  upon  goods  at  and  from  London,  by  land-carriage,  to 
Harwich,  and  at  and  from  thence  by  a  packet  to  Gottenbofgh,  beginning  the  adventure  up- 
on the  said  goods  from  the  loading  thereof  aboard  the  said  ship.  It  is  contended,  that  by  the 
rule  that  a  loading  at  Harwich  is  requisite,  that  the  insurance  on  the  sea  risk  may  alia<  h  ; 
by  the  same  rule,  a  loading  at  London,  that  the  land  ri?k  may  commence,  is  necessary. 
Held,  that  the  terms  of  the  policy  did  not  require  it.  By  '*  land-carriage"  is  meant,  from 
the  time  the  goods  are  put  into  the  cbargs  of  the  carrier.     2  M.  k,  S.  172. 

430.  Firt  insuranee,^A  policy  from  half-year  to  half-year  is  made  on  the  followinp 
terms:  On  expiration  of  the  half-year  no  insurance  is  to  take  place  until  the  next  bait- 
yearly  premium  it  paid  ;  which  payment  is  to  be  made  within  fifteen  days  after  the  haU- 
year,  and  "  lo  long  as  the  insurers  shall  agree  to  accept  the  same."  Held,  tbftt  the 
assured  is  uninsured  between  the  expiration  of  the  half-year  and  payment  of  the  premium 
80  that  the  insurers  are  net  liable  for  a  loss  in  the  interim,  and  cannot  be  made  so  by  a  ten- 
der and  refatal  of  the  premium  after  the  loss,  though  within  the  fifteen  days.  3  T.  R. 
695.     IB.  &  P.  471.     SAnst.  707. 

431.  A  policy  was  made  for  a  year,  in  writing,  with  an  article,  that  on  bespeaking  poli- 
cies, all  peraoDS  are  to  make  a  deposit  for  the  policy,  Ac.  and  sh»il  pay  the  premium  to  the 
next  quarter-day^  and  from  thence  for  one  year  more  at  the  least ;  and  shall,  as  long  as  tite 
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iniurers  agree  to  accept  the  tame)  make  a]l  future  payments  anoually  withia  fifteen  day*, 
after  the  day  limited  in  their  respective  policies,  upon  pain  of  forfeituro  of  the  benefit 
thereof ;  and  no  insurance  to  take  place  till  the  premium  be  actually  paid  ;  but  this  was 
explained  by  an  advertisement,  that  the  offioe  considered  all  persons  insured  by  polictei 
lor  a  year  or  more,  as  insured  for  fifteen  days  beyond  the  expiration  of  their  policies. 
Held,  that  the  fifteen  days  are  allowed  only  in  case  it  is  intended  to  renew  the  policy  \ 
and  that  if  the  oflSce  give  notice,  before  or  during  the  fifteen  days,  that  they  will  not  ao« 
eept  the  premium,  and  a  loss  happens  afterwards  during  the  fifteen  dayS)  the  o&ce  is  not  lii^** 
ble.    2  Smith,  646.     6  East,  57 1 . 

432.  Policy  of  insurance  against  fire  on  a  manufactory :-— From  the  negligence  of  a  ser> 
▼ant  of  the  assured  in  not  opening  a  register, '  smoke  and  heat  from  a  stove  used  in  tho 
manufactory  are  forced  into  a  room,  and  greatly  damage  goods,  without  actually  burning 
any,  the  fire  not  being  greater  than  it  ought  to  have  been,  had  there  been  free  vent  froos 
the  smoke  and  heat.  This  held  not  to  be  a  loss  within  the  policy.  6  Taunt  436,  % 
Mars.  130. 

433.  A.  abroad,  having  two  warehouses,  writes  to  this  country  to  effbct  an   insurane* 

upon  one  of  them  only,  without  stating,  as  was  4be  fact,  that  a  house   nearly  adjoining  it 

had  been  on  fire,  upon  that  evening,  and  that  there   was  danger  of  the  fire  again  breaking 

out  ;  and  sends  his  letter  after  the  regular  post  time.     The  fire  having  broken  out  again  on 

the  day  next  but  one  fbl]owing«  and  consumed  A.'*s  warehouse,  held,  that  thq  concealment, 

thous^h  not  fraudulent,  was  material.     2  Mars.  46.     6  Taunt.  33a. 

434.  Lift  insurance.— «If  a  man  whose  life  has  been  insured  up  to  a  certain  day,  die  aftev 
the  day  of  a  Wi>und  received  pending  the  insurance,  the  insurer  is  not  liable.     1  T.  A.  260, 

435.  The  term  ^^  disorder  tending  to  shorten  life,^^  in  a  life-insurance  policy,  is  coc|-i 
fined  to  diseases  which  usually  have  that  tendency.    4  Taunt.  763. 

436.  A  member  of  a  life-insurance  company  for  the  benefit  of  widows,  insures  for  an  an* 
DuKy  for  his  widow.  The  conditions  are  ;— If  he  should  pay  a  quarterly  premium  ju  the 
auarler-days,  during  his  life,  and  if  he  should  also  pay  his  proportion  of  contributions  which 
the  members  of  the  society  should,  during  his  life,  be  called  on  to  make  to  supply  a  defi* 
ciency  of  funds.  By  rules  of  the  society,  if  any  member  neglect  to  pay  up  the  quarterly 
premium  for  fifteen  days  after  due,  the  policy  was  void,  unless  the  member,  contiauing  in 
as  good  health  as  when  the  policy  expired,  paid  up  the  arrears  within  six  months,  with  an 
addition.  An  arrear  cannot  be  tendered  b^  the  widow,  tl|ough  within  the  fifteen  dayi,  \% 
East,  183. 

437.  The  condition  of  a  life-insurance  required  that  there  should  be  no  misrepresentalion 
or  reservation.  The  assured  was  described  to  the  assurers,  as  resident  at  Fishertoo,  not  dis- 
closing that  she  was  in  gaol  there.  Held,  that  it  was  a  quentioo  lor  the  jury  whether  th^ 
Imprisonment  was  a  fact  material  to  be  disclosed  to  the  insurers.     3.  Taunt.  186. 

436.   An  insurance  by  a  creditor  upon  the  life  of  his  debtor,  is  not  prohibited  by  14  Oeo, 

3.  c.  48. 

\  439.  JnsuwxbU  interest.  An  interest  in  the  proBts  of  the  voyage,  may  be  the  subject  of 
insurance.  Fosdickv.  Norwich  Marine  fns.  Co.  3  Day,  108.  Abbot  v.  Sebor,  3  Johns, 
Cas.  39.    Tom  v.  Smith,  8  Caines'  Rep.  245. 

44e.  Where  two  of  seven^l  plaintifis,  in  an  action  on  a  policy  of  insurance  on  a  vessel, 
were  owners  of  the  vessel  insured,  and  all  were  co-partners  and  owners  of  the  cargo;  It 
^ras  held,  that  the  plaintiffs  had  a  sufficient  interest  to  sustain  the  action.     Bulkley  v.  Th* 

Derby  Fishing  Co.  1  Conn.  Rep.  571.  ^        ^       ..  m  x_ ., 

441.  The  commissions  of  the  master  may  be  msured  under  the  name  of      property.  ^ 

Holbrook  v.  Brown,  2  Mass.  Rep.  280.  .     ,.       *u        p       «•  u     *u 

442.  Commissions,  or  an  allowance  out  of  the  return  cargo  m  lieu  ™'«o^  ™*y^o«  *M 
subject  of  insurance.  Robinson  v.  The  New- York  Ins.  Co.  2  Games'  Rep.  3o7.  S,  C.  nf, 
firmed  in  Error,  1  Johns.  Rep.  616. 

443.  A  part  owner  of  a  vessel,  who  has  chartered  the  remamdar,  with  a  covenant  to 
pay  the  value  to  his  co-tenants,  in  case  of  loss,  may  in«ure  the  whole  vessel  m  his  ow^ 
name.     Oliver  v.  Greene,  3  Mass.  Rep.  133. 


tives. 
a 


ia,piUd.     Carroll  V.  The  Boetou  Marine  In..  Co.  8  Ma..   R«p  615 


445.  But  ifene  make  insurance,  a.  agent,  or  for  himself,  and  a.  agent  he  may  reeover, 
in  V„  own  n»me,  the  whole  amount  of  the  property  insured  ""e  her  .t  belong  oh.m  or  not. 
Davis  V.  Boardman,  12  Mass.  Hep  80;    Vide  aossell  T.  Union  In..  Co.  4  Dall.  491. 

440.  iVorder  lo  entitle  the  injured  to  recover  for  a  loss,  he  must  shew  an  .ntere.t  in 
the  property  iuLred  at  the  time  of  the  lo,..    Carrol  y.  The  Bo.ton  Mann.  In..  Co.  8  Mai.. 

*^  447.^1f  thn-rooU  insared  are  liable  to  forfeiture,  by  the  law.  of  the  country   t.  which 
the  asiored  G.  .ubject,  be  ha.  no  insurable  interest  in  them.    Fontaine  r.  ?b*n«  In..  C«. 

1 1  John..  Rep.  m.  1 R  [*l  1 31 
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448.  And  if  the  charterer  of  a  yessel  intare  the  freight,  trilhout  auy  Airthtor  deti|iiatioD,  be 
cannot  recover  in  case  of  a  loss,  as  he  has  no  insurable  interest.  Cheriot  t.  Barker,  t 
Johns.  Rep.   346. 

449.  If,  whore  A.  sells  ayessel  to  6.,  it  is  agreed,  that  A.  shall  hare  the  benefit  of  the 
freight  to  arise  on  a  Toyage  for  which  A.  has  previously  chartered  the  vessel  ;  the  inter- 
est of  A.  is  not  freight,  and  cannot  be  insured,  eo  noimiu,  as  freight,  unless  accompanied 
with  a  discloeore  of  the  particular  nature  of  his  interest.  Riley  v.  Delafield,  7  Johns. 
Rep.  522. 

449.  a.  The  owner  of  a  vessel  hypothecated,  has  an  insurable  interest  in  her,  and  may 
Insure  generally,  without  designating  his  particular  interest.  Williams  v.  Smith,  3 
Caines''  Rep.  13.  Kenny  v.  Ciarksoif,  1  Johns.  Rep.  385. 

450.  So  the  purchaser  of  a  vessel,  having  the  possession  and  control  of  her,  though  she 
remains  in  the  name  of  the  original  owners,  has  an  interest  in  her,  which  will  be  covered 
by  an  insurance  on  the  vessel  generally.    Kenny  v.  Clarkson,  ubi  supra, 

451.  But  if  a  bottomry  bond  exceed  the  value  of  the  vessel,  the  owner  has  not  an  insur- 
lible  interest.     Smith  v.  Williams,  t  Caines^  Cas.  in  Error,  1 10. 

463.  A  bottomry  interest  is  not  covered  by  an  insurance  ou  the  vessel,  unless  expressly 
mentioned  in  the  policy.  Robertson  v.  United  Ins.  Co.  2  Johns.  Cas.  250.  Kenny  v. 
Clarkson,  1  Johns.  Rep.  385. 

453.  Nor  goods  laden  on  deck.     LenOl  v.  United  Ins.  Co.    3  Johns.  Cas.  178* 

454.  Ship.  The  ship  must  not  only  be  seaworthy,  but  a  competent  crew  must  be  on* 
^aged  for  the  voyage  insured  \  otherwise,  the  underwriters  will  be  discharged.  Silva  r* 
Low,  1  Johns.  Ca».  184.  Barnewall  v.  Church,  1  Caines'  Rep.  317.  Talcot  v.  Commer^ 
eial  Ins.  Co.  3  Johns.  Rep.  134.  Talcot  v.  Marine  Ins.  Co.  3  Johns.  Rep.  130.  Vide  Pat- 
rick V.  Hallett,  3  Johns.  Cas.  76.  Warren  v.  United  Ins.  Co.  2  Johns.  Cas.  231.  Patrick  t. 
Commercial  Ins.  Co.  1 1  Johns.  Rep.  9. 

455.  The  want  of  seaworthiness  is  not  restricted  to  an  insurance  on  the  ship,  but  ejt- 
tends  to  other  objects  of  insurance.     Warren  v.  United  Ins.  Co.  3  Johns.  Cas.  331. 

45G.  If  the  ship  become  disabled  during  the  voyage,  it  is  the  duty  of  the  master  to  pro« 
cure  another,  if  it  is  in  his  power  ;  and  the  insurer  is  not  answerable  for  the  consequence  of 
his  voluntary  neglect  to  do  so,  unless  such  neglect  is  caused  by  an  act  of  barratry.  Schieff- 
elin  v.  New-York  Ins.  Co.  9  Johns.  Rep.  31.  Vide  Saitus  v.  Ocean  Ins.  Co.  13  Johns. 
Rep.  107. 

457.  The  implied  warranty  of  seaworthiness,  relates  only  to  the  commencement  of  the 
risk.  Peters  v.  Phoenix  Ins.  Co.  3  Scrg.  ii  Rawie,  35.  Vide  GarHgues  v.  Cox,  1  Bins.  693, 
J3ell  v.  Reed,  4  Binn.  127.    Marine  Ins.  Co,  of  Alexandria  v.  Wilson,  3  Cranch.  187. 

458.  RUk-  Where  the  policy  contains  no  warranty  of  neutrality,  or  of  the  character  of 
the  vessel,  the  insurers  take  upon  themselves  all  risks,  as  well  belligerent  as  neutral. 
Barnewall  v.  Church,  1  Caincs'  Rep.  217.     Elting  v.  Scott,  1  Johns.  Rep.  157. 


Rep. 

Johns.  Rep.  307.  Dennis  v.  Ludlow,  3  Caines'  Rep.  111.  Davy  t.  Ballett,  3  Caines^ 
Rep.  16.  Livingston  v.  Columbian  Ins.  Co.  3  Johns.  Rep.  49.  De  Longuemere  v<  Pbflanix 
Ins.  Co.  10  Johns  Kep.  127.  De  Longuemere  v.  New- York  Fire  Ins.  Co.  10  Johns.  Rep. 
301.  Murray  v.  Columbian  Ins.  Co.  1 1  Johns.  Rep.  302.  King  v.  Middletown  Ins.  Co.  1 
Conn.  Rep.  184.  Sage  v.  Middletown  Ins.  Co.  1  Conn.  Rep.  239.  King  ▼.  Hartibrd  Ina. 
Co.  I  Conn.  Rep.  333.    Coolidge  v.  Gray,  8  Mass.  Rep.  637. 

460.  If  a  loss  happen  after  the  vessel  has  arrived  at  her  port  of  discharge,  and  has  be«& 
moored  24  hours  in  safety,  the  underwriters  arc  discharged.  Bill  v.  Mason,  6  Mass.  Rep. 
313.  Vifle  Gardiner  V.  Smith,  I  Johns.  Cas.  141.  Dickey  v»  United  Ins*  Co.  11  Johns. 
Rep.  368.     Gracie  v.  Marine  Ins.  Co.  8  Cranch,  75. 


receives  the  cargo  at  an  intermediate  or  different  port,  and  pays  th^  freight,  the  voyace  is 
terminated.    Shapley  v.   Tappan,  9  Mass.  Rep.  20. 

463.  Insurance  at  and  from  an  island,  generally,  protects  the  vessel  while  coasting  from 
port  to  port,  at  the  island,  for  the  purposes  of  the  Voyage  insured.  Dickey  v.  Baltimore 
Ins.  Co.  7  Cranch,  327.  ' 

,  ^^^'^^l\^^*  '^^^  '"^  insured  against  mast  be  described  with  reasonable  certainty.  Man- 
ly V.  The  United  Marine  and  Fire  ins.  Co.  9  Mass.  Rtp.  86. 

465.  But  under  a  general  policy,  the  assured  need  not  disclose  his  particular  interest. 
Whether  distinct  or  undivided,  &c.  It  is  sufficient,  if  he  has  an  insurable  interest  to  the 
amount  in  question.  Lawrence  r.  Van  Home,  1  Caines'  Rep.  376.  Vide  WUliams  v. 
Smilh,  2Caines>  Rep.  13.  Kenny  v.  Clarkson,  1  Johns.  Rep.  386. 

4fi6.  Of  the  description  of  the  insured  ;  and  who  is  debtor  to  him  for  a  lost ;  and  of  aeree- 
mcBls  between  the  underwriter  and  broker  fu  to  the  node  of  payaent,  *c.    Kembt«  v. 
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RhinaUnderi  3  Johns.  Cat.  190.  B«lhane  t.  Neilion,  2  Cainet^  Rap.  139.  Lawranea  ▼. 
Sebor,  2  Oainas^  Rep.  203.  Oordoa  ▼.  Church,  2  Caioas^  Rep.  299.  OraTas  ▼.  fiortofi 
Marina  Ids.  Co.  SCranch,  419. 

467.  Of  the  description  of  Iha  Toyaga.  Forbes  ▼.  Chorch,  3  Johns.  Cay.  159.  Steinbach 
T.  Colambian  Ins.  Co.  2  Caines'  Rap*  129.  Maxwell  y.  Robinson,  ?  Jobna.  Rep.  333.  Tal- 
Qotv.  Marine  Ins.  Co.  2  Johns.  Rap.  130*  Kane  ▼.  Colambian  Ins.  Co.  2  Johns.  Km^ 
264.  Marraj  ▼.  Colambian  Ins.  Co.  4  Johns.  Rep.  443.  Vredenbur^h  v.  6racie,4  Johns. 
Rep.  444.  in  nola,  De  Longaemere  t.  New -York  Fire  Ins.  Co.  10  Johns.  Rep.  120,  201. 
Maryland  Ins.  Co.  t.  Woods,  6  Cranch,  29. 

467.  a.  OfTalued  and  open  policies.  Vide  Riley  t.  Hartford  tns.  Co.  2  Conn.  Rep. 
368.  Coolidge  v.  Gloucester  Marine  Ins.  Co.  15  Mass.  Rep.  341.  Ogdan  t.  Columbian 
Ins.  Co.   10  Johns.  Rep.  273.  Port  t.  PhOenix  Ins.  Co.  10  Johns.  Rep.  79. 

468.  Warranty  implitd,  A  description  in  the  policy  of  a  Tessel  as  an  American  ship,  is  an 
implied  warranty  that  she  is  American  property.  Goi;c  v.  Low,  1  Johns.  Cas.  341.  Mur- 
ray T.  Unitad  Ins.  Co.  2  Johns.  Cas.  168.  Uaskin  T.  New-Tork  Ins.  Co.  2  Johns.  Cas.  173. 
innota.  Vandenhenvel  v.  United  Ins.  Co.  2  Johns.  Cas.  127,  451.  Barkery.  Phoaniz 
Ids.  Co.  8  Johns.  Rep.  237.  2d  edit. 

469.  A  represent afion  that  the  property  insured  is  American,  amounts  to  a  warranty. 
Vandeuheavei  r.  Church,  2  Johns.  Cas.  173.  in  nota, 

470*  What  is  implied  in  a  warranty  of  neutrality,  generally  ;  and  what  will  amount  to  a 
breach  of  the  warranty.  Blagge  v.  The  New- York  Ins.  Co.  1  Caines'  Rep.  649.  Ooold 
Y.  United  Ins.  Co.  2  Caines'  Rep.  73.  Vide  Ludlow  t.  Bowne,  1  Johns.  Rep.  1.  Elting 
▼.  Scott,  2  Johns.  Rep.  157.     Barker  t.  Phoenix  Ins.  Co.  8  Johns.  Rep.  237.  2d  edit. 

471.  fTarranty  of  ntulralUy.  In  the  case  of  a  ship  warranted  neutral,  it  is  the  duty  of 
the  assured,  in  all  respects,  to  preserve  that  character ;  and  if  the  master,  through  negli- 
gence, omit  to  furnish  tho  evidence  of  neutrality,  and  a  loss  happen  thereby,  the  insurers 
are  discharged.  Cleveland  v.  Union  Ins.  Co.  8  Mass.  Rep.  308*  Vide  Coolidge  ▼.  New- 
Tork  Firemaplns.  Co.  14  Johns.  Rep.  308.  Calhoun  ▼.  Ins.  Co.  of  Pennsylvania,  1  Binn* 
393.  Griffith  t.  Ins.  Co.  of  N.  America,  5  Binn.  464.  Ludlow  r.  Union  Ins.  Co.  2  Sarg. 
ftRawle,  119.  Fitzsimons  ▼.  Newport  Ins.  Co.  4  Cranch^  185.  Lirinpton  t.  Maryland 
las.  Co.  7  Cranch,  506. 

472.  But  if  a  subject  of  a  belligerent  power,  emigrate  to  the  U.  S.  flagrante  beUo^  and  ba- 
oome  naturalized,  he  is  entitled  to  the  national  character  and  protection  of  an  American 
otizeii.  Doguat  v.  Rhinalander,  2  Johns.  Cas.  476.  in  Error.  S.  C.  1  Cainos*  Cas.  in 
Error,  XXV.  But  vide  S.  C.  1  Johns.  Cas.  360.  and  Jackson  v.  New-York  Ins.  Co.  2 
Jobas.  Cas.  191.  CoiU.  Semb. 

473.  The  neutral  or  belligerent  character  of  property  is  determined  by  the  domicil  of  the 
owner.  Arnold  t.  United  Ins.  Co.  1  Johns.  Gas.  363.  Jenks  v.  Hallett,  1  Caines*  Rep. 
60.     Elbers  v.  United  Ins.  Co.  16  Johns.  Rep.  128. 

474.  The  subject  of  a  belligarant  power,  domiciliated  in  a  neutral  country,  is  to  be  coa- 
sidarad  as  naotraL    Johnston  v.  Ludlow,  2  Johns.  Cas.  ^81.  S.  C.   1  Caines*  Cas.  in  Error, 
XXIX. 

475.  Sailing  with  intent  to  enter  a  blockaded  port,  is  not  a  breach  of  a  warranty  of  neu- 
trality. Vosr.  United  Ins.  Co.  2  Johns.  Cas.  469.  S.  C.  1  Caines*  Cas.  in  Error,  VJ I. 
Vide  Liotard  ▼.  Graves,  3  Caines*  Rep.  226.  Calhoun  v.  Ins.  Co.  of  Pennsylvania,  1 
Binn.  293.     Fitssimons  v.  Newport  Ins.  Co.  4- Cranch,  185. 

476.  But  if  an  attempt  be  made  to  enter  a  blockaded  port,  it  is  otherwise.  Fitasimons  tr. 
Newport  Ins.  Co.  ut  siipra, 

477.  What  shall  constitute  such  a  blockade  as  to  render  it  unlawful  to  enter  the  blockad- 
ed port ;  and  when  a  neutral  vessel  may  cntar^without  a  breaph  of  neutrality.  Williams  v. 
Smith,  2  Cainea*  Rep.  I.  Radcliffv.  UniUd  Ins.  Co.  7  Johns.  Rep.  38.  S.  C  9  Johns. 
Rep.  277. 

478.  Under  what  circumstances  a  vessel  may  dapaf  t  from  a  blockaded  port  without  a 
brsach  of  blockade,  or  otherwise.     Oldden  v.  M'Chesney,  5  Serg.  &  Rawie,  71 . 

479.  Of  the  effect  of  a  passport  or  licence,  as  to  the  character  of  the  vessel.  Jenks  v.  Hal- 
lett, 1  Caines*  Rep.  60.  S.  C  affirmed  in  Error,  I  Caines*  Cas.  in  Error,  43.  Colquhoun  v. 
New- York  Firemen  Ins.  Co.  15  Johns.  Rep.  352. 

480.  Miscailanaous  cases.  De  Wolf  v.  New- York  Firemen  Ins.  Co.  20  Johns.  Rep.  214. 
Pheenix  Ins.  Co.  v.  Pratt,  2  Binn.  308.  Schwarta  v.  Ins.  Co.  of  N.  America,  6  Binn.  378. 
Croodson  t,'  Leonard,  4  Cranch,  434. 

481.  Of  warranties  against  illicit  and  contraband  trade.  Vide  Johnston  v.  Ludlow,  2 
Jobna.  Ca».  481.  9.  C.  1  Cainas'  Cas.  in  Error,  XXIX.  Bowne  v.  Shaw,  I  Caines*  Rep. 
489.  Da  Paystar  v.  Gardner,  1  Caines*  Rep.  492.  Suckley  v.  Delafield,  2  Caines*  llep. 
222.  Tucker  t.  Juhal,  I  Johns.;Rap.  20.  Suydam  v.  Marina  Ins.  Co.  I  Johns  Rop.  181. 
Smith  V.  Delaware  Ins.  Co.  3  Serg.  &  Rawle,  T^.  Savage  v.  Pleasants,  6  Binn.  403,  Fan- 
M  T.  Phoenix  Ins.  Co.  4  Serg.  &  Rawla,  29.  Church  v.  Hubbart,  2  Cranch,  187. 

482.  Of  other  warranties-    Vide  La  Roy  ▼.  UniUd  Ins.  Co.  7  Johns.  Rep.  343.    VVatson 
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y.  Marine  Ins*  Co.  7  Johns.  Rep.  57.    Hendricks  y.  ComraerclHl  lar.  Co.  8  Johns.  Rep.  1. 
Ogden  y.  Ash,  I  Dall.   162.     Mackie  y.  Pleasants,  2  Bion.  363. 

483.  Illegal  voifoge,  A  licence  procured  fronoi  a  belligerent,  by  the  publick  minister  of  a 
neutral  power  to  protect  a  yoja^e  from  a  belligerent  to  the  dominions  of  such  neutral  pow- 
er, is  not  illegal,  and  will  not  vitiate  a  policy  on   the  ship.     Bulkley  y.  Derby  Fishing  Co. 

I  Conn.  Rep.  571.  Vide  Hay  ward  y.  Blake,  12  Mass.  Rep.  176. 

484.  An  insurance  by  a  subject  on  a  yoyage  prohibited  by  the  sovereign,  is  illegal 
and  yoid  ;  but  not  so  on  a  yoyage  prohibited  by  the  commercial  regulations  of  a  foreign 
state  ;  nor  on  goods  contraband  of  war ;  if  in  either  case  the  facts  are  known  to  the  insurer, 
and  the  risks  aro  not  excepted  in  the  policy.  Richardson  y.  Maine  Fire  Si  Marine  Ins.  Co. 
6  Mass.  Rep.  102.  Cook  y.  The  Essex  Fire  and  Marine  Ins.  Co.  lb.  122.  Wheatland  v. 
Gray,  lb.  124.  Vide  Breed  y.  Eaton,  10  Mass.  Rep.  21.  Pollock  y.  Babcock,  6  Mass.  Rep. 
234.  Russel  y*  De  Grand,  15  Mass.  Rep.  35.  Fontaine  y.  Phoenix  Ins.  Co.  11  Johns.  Rep* 
293.    De  Wolf  y.  New- York  Firemen  Ins.  Co.  20  Johns.  Rep.  2)4. 

485.  All  goods,  the  expoKation  of  which,  is  not  prohibited  by  the  laws  of  this  country, 
are  lawful  goods  ;  and  insurance  upon  them  is  lawful  though  they  may  be  contraband  of 
war.  Seton  y.  Low,  1  Johns.  Cas.  1.  S.  P.  Skidmore  y.  Desdorty,  2  Johns.  Cas.  77. 
Juhel  y.  Rhinelander,  2  Johns.  Cas.  120.  S.  C  in  Error,  2  Johns.  Cas.  487.  Vide  Jenks  y, 
Hallett.    1  Caines^  Rep.  60.  S.  C.    1  Caines'  Cas.  in  Error,  43. 

486.  Or  the  trafhck  in  them  bo  prohibited  by  treaty  with  a  foreign  nation.  Seton  y.  Low, 
ul  iupra. 

487.  Or  owned  by  the  subject  of  a  belligerent  nation.  .  Skidmore  y.  Desdority,  ui 
twpra, 

488.  Miscellaneous  cases.    Pollock  v.  Babcock,  6  Mass.  Rep.  234.  Higginsony.  Pomeroy, 

II  Mass.  Rep.  104. 

489.  Repretentation,  What.  Vanderyoort  y.  Smith,  2  Caines^  Rep.  155.  Per  Thoxp- 
loir,  J.     Mackie  y.  Pleasants,  2  Binn.  371.     Per  Ykatss,  J. 

490.  If  a  representation  be  substantially  correct,  though  not  precisely  according  te 
the  fact,  the  policy  will  not  for  that  reason  be  avoided.  Mackay  y.  Rhinelander,  1  Johns. 
Cas.  408.  Vandenheuvel  v.  Church,  2Caines*  Cas.  173.  in  nola.  Murray  y.  Alsop,  3 
Johns.  Cas.  47.  Coulon  v.  Bowne,  1  Caines^  Rep.  288.  Suckley  y.  Delafield,  2  Caines' 
Rep.  222.     Williams  v.  Delafield,  2  Caines^  Rep.  3^9. 

491.  Construclion,  In  a  policy,  the  words  ^^  prior  in  date,^'  referring  to  other  policiee 
upon  the  same  risk,  is  equivalent  with  *^  prior  in  time. ^^  Brown  v.  Hartford  Ins.  Co.  3 
Day,  58. 

492.  Construction  of  these  words,  '^  cargo  or  freight,  both  or  either,  to  the  amount  in- 
sured.^'    Faris  y.  Newburyport  Marine  Ins.   Co.  3  Mass.  Rep.  476. 

493.  In  an  action  on  a  policy,  the  words  ^^  on  board  the  Swedish  Brig  Sophia^'  were  held 
to  amount  to  conclusiye  evidence  of  a  warranty  that  the  vessel  was  Swedish.  Lewis  v. 
Thatcher,  15  Mass.  Rep.  431. 

494.  What  risks  are  within  the  policy.     Goix  v.  Knox,  1  Johns.   Cas.  337.  Roget  y. 
Thurbton,  2  Johns.   Cas.   248.     Barnewall  y.  Church,    I    Caines'   Rep.   217.  Williams  y. 
Smith,  2  Caines'  Rep.  1.     Schmidt  v.  UniUd  Ins.  Co.   1  Johns.    Rep.  249.     Coit  y.  Com-^ 
mercial  Ins.  Co.  7  Johns.  Rep.  385. 

495.  What  risks  are  excluded  by  the  memorandum.  Lie  Roy  y.  Gouvemeur,  I  John& 
Cas.  226.  Maggrath  v.  Church,  1  Caines'  Rep.  196.  Neilsoo  y.  Columbian  Ins.  Co.  3 
Caines^  Rep.  108.  Bakowell  v.  United  Ins.  Co.  2  Johns.  Cas.  246.  Baker  v.  Ludlow,  2 
Johns.  Cas.  289.     Gucrlain  v.  Columhian  Ins.  Co.  7  Johns.  Rep.  527. 

496.  Terms  in  a  policy,  which  by  the  usage  of  trade,  &c.  have  acquired  an  appropriate 
sense,  are  to  be  construed  according  to  that  sense.  Coit  v.  Commercial  Ins.  Co.  7  Johns. 
Rep.  385. 

497.  Ketd  and  avoided,  A  policy  may  be  avoided  by  the  negligence  of  the  master, 
in  leaving  the  ship^s  register,  &c«  on  shore.  Cleveland  ▼.  Union  Ins.  Co.  8  Mass. 
Rep.  308. 

498.  So  for  receiving  on  bo^rd  a  neutral  ship  the  property  of  a  belligerent,  &c.  Stocker 
V.  Merrimack  Marine  and  Fire  Ins.  Co.  G  Mass.  Rep.  ^0.  Vide  Coffin  v.  The  Newburyr 
port  Marine  Ins.  Co.  9  Mass.  Rep.  436. 

499.  A  policy  of  insurance  on  property  which  has  been  before  fally  insured,  is  a  wager 
yolicy,  and  void.     Amory  y.  Gilman,  2  Mass.  Rep.  1. 

500.  So  a  policy  may  t>e  avoided  by  the  concealment  or  misrepresentation  of  facts  ma- 
terial to  the  risk.  Hoyt  y.  Gilman,  8  Mass.  Rep.  336.  Stocker  v.  The  Merrimack  Ma- 
rine &  Fire  Ins.  Co.  6  Mass  Rep.  220.  Vide  Alsop  v.  Coit,  12  Mass.  Rep.  40.  Holmes 
y.  Aery,  12  Mass.  Rep.  134.  Murray  v.  United  Ins.  Co.  2  Johns.  Cas.  168.  Ely  v . 
Hallett,  2  Caines*  lUp.  57.  Watson  y.  Delafield,  2  Caines*  Rep.  224.  8.  C.  1  Johns. 
Rep.  Io0#  S.  C.  affirmed  m  error,  2  Johns.  Eep.  526.  Livingston  v.  Delafield,  1  Jobnt^ 
Rep.  5^.  Kohne  y.  Ins.  Co.  of  N.  America,  6  Binn.  219.  Hodgson  v.  Marine  Ins.  Co. 
S  Cranch,  100.  Livingston  y.  Maryland  Ins.  Co.  6  Cranch,  274.  3.  C  7  Cranch,  506, 
Maryland  |ns.  Co.  v.  Ruden's  Adm^x.  6  Cnncb,  338. 
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501.  What  facts  i^ed  not  b«  disclosed.  Vide  Setoa  v.  Low,  1  Johns.  Cos.  1.  Skidmore 
V.  Desdoity,  2  Johns.  Cas.  77.  Jahel  v.  RhinelaDder,  2  Johns.  Cas.  1^.  S.  C.  affirmed 
in  Error,  t  Johns.  Cas.  407.  Dugaet  t.  Rhinelandar,  9  Johns.  Cas.  476.  S.  C.  1 
Caines*  Cas.  in  Error,  XXV.  Kemble  r.  Bowne,  1  Caines^  Rep.  75.  fiarnewall  f. 
Church,  1  Caines'  Rep.  317.  Talcot  v.  Marine  Ins.  Co.  2  Johns.  Rep.  130.  Elling  v. 
Scott,  2  Johns.  Rep.  157.  Lo  Roy  v.  United  Ins,  Co.  7  Johns.  Rep.  343.  De  Lonj^oemere. 
T.  New- Fork  Ins.  Co.  10  Johns.  Rep.  120.  Earl  y.  Shaw,  1  Johns.  Cas.  313.  Waldea 
y.  New-Tork  Ins.  Co.  12  Johns.  Rep.  128.  Oe  Wolf  y.  New- York  Firemen  Ins.  Co,  20 
Johns.  Rep.  214. 

502.  But  when  the  facts  or  circumstances  from  which   extraordinary  hazard  may  b«, 
apprehended,  are  unknown  to  the  assured,  or  wh^n  he  knows  only  what  is  suggested  bf 
the  description  of  the  risk  insured,  there  being  no  misrepresentation,  the  underwriters  can- 
not ayoid  the  contract  on  the  ground  of  concealment.    Pollock  y.    Babcock,  6  Mass. 
Rep.  234. 

503.  Stipulations  in  a  policy,  which  haye  for  their  object,  the  performance  of  an  anlaw- 
ful  act,  will  render  the  policy  yoid.  Colquhoan  y.  New-York  Firemen  Ins.  Co.  15  Johns. 
Rep.  352. 

604.  If  after  the  commencement  of  the  iroyage  insured,  a  war  break  out  be  tween  th# 
country  to  which  the  property  belongs,  and  another  country,  the  insurers  will  be  liable 
for  a  loss  arising  out  of  the  stat«  o(  war.    Saltus  y.  United  Ins.  Co.  15  Johns.  Rep.  523. 

505.  Deviation,    A  voluntary  departure,   without  necessity,  or  reasonable  cause,  from 
the  usual  course  of  the  yoyage  insured,  is  a  deviation  ;  and  what  shall  be  deemed  such  a 
deviation  as  will  discharge  the  underwriters,  and  what  not.     Coffin  y.  Newburyport  Marine 
Ins.  Co.  9  Mass.  Rep.  436.  447.     Snowden  y.  Phoenix  Ins.  Co.  3  Binn.  457.    King  y.  Mid- 
dietown  Ins.  Co.  1  Coon.  Rep.  184.     Stocker  y.  Harris,  3  Mass.  Rep.  409.     Lee  y.  Oray, 
7  Mats.  Rep.  349.     Braaieiiy.  Clapp,  5  Mass.  Rep.  1.     Cleveland  v.  Union  Ins.  Co.  8  Mass. 
Rep.  308.     Richardson  v.  The  Maine  Fire  and  Marine  Ins.  Co.  6  Mass.  Rep.  102.  121. 
Ceok  y.  Essex  Fire  and  Marine  Ins.  Co.    6  Mass.  Rep.  122.     Maryland  Ins.  Co.  v.  Le  Roy, 
7  Cranch,  26.     Oliver  v.  Maryland  Ins.  Co.  7  Cranch,  487.    Hughes  v.  Union  Ins.  Co.  3 
TVheat.  159.     Wheatland  v.*  Oray,  6  Mass.  Rep.  124.    Clark  y.  The  United  Fire  an4 
Marine  Ins.  Co.  of  Portland,  7  Mass.  Rep.  365.    Breed  y.  Eaton,  10  Mass.  Rep.  21.    Dela* 
no  y.  The  Bedford  Marine  Ins.  Co.  10  Mass.  Rep*  S47.     Tenet  y.  Phoenix  Ins.  Co.  7  Johns. 
Rep.  363.    Robertson  v.  Colombian  Ins.  Co.  8  Johns.  Rep.  383.  f2d  edit.     Vos  v.  Robin- 
son, 9  Johns.  Rep.  192.    Patrick  v.  Ludlow,  3  Johns.  Cas.  10.    Neelson  v.  Columbian  Ins. 
Co.  1  Johns.  Rep.  301.    Reade  v.  Commercial  Ins.  Co*  3  Johns.  Rep.  352.     Robinson  v. 
Marine  Ins.  Co.  2  Johns.  Rep.  89*     Lawrence  v.  Ocean  Ins.  Co.  11  Johns.  Rep.  241.  Gra- 
ham y.  Commercial  Ins.  Co.  1 1  Johns.  Rep.  352.     New- York  Firemen  Ins.  Co.  v.  Law- 
rence, 14  Johns.  Rep.  46.     Kingston  v.  Oirard,  4  Dall.  Rep.  274.     Savage  v.  Pleasants,  5 
Binn.  403.    Duerhagen  y.  United  States  Ins.  Co.  2  Serg.  U  Rawle,  309.     Mason  y.  Tb« 
Blaireau,  2  Cranch,  240. 

506.  Any  unnecessary  delay  during  the  course  of  the  voyage,  whether  at  sea  or  in  port.  Is 
tantamount  to  a  deviation.  Coffin  v.  Newburyport  Marine  Ins.  Co.  ut  supra.  Vide  Earl  v. 
Shaw,  1  Johns.  Cas.  313.  Gilbert  v.  Hallet,  2  Johm.  Cas.  296.  Soydam  v.  Marine  Inst 
Co.  2  Johns.  Rep.  138. 

507.  But  an  intention  to  deviate  from  the  voyage,  l»  not  a  deviation.  Coffin  y.  Newbu- 
ryport Marine  Ins.  Co.  ul  supra.  Lee  v.  Gray,  7  Mass.  Rep.  352.  Silva  v.  Low,  1  Johns. 
Cas.  184.  Henshaw  v.  Marine  Ins.  Co.  2  Caines'  Rep.  274.  Snowden  v.  Phoenix  Ins.  Co. 
3  Binn.  457.  Marine  Ins.  Co.  v.  Tucker,  3  Cranch,  357.  Maryland  Ins.  Co.  y.  Woods,  Q 
Cranch,  29. 

508.  A  deviation  will  dischaige  the  underwriters  from  the  time  of  the  deviation.  Coffin 
v.  Newburyport  Marine  Ins.  Co.  9  Mass.  Rep.  447.     Vide  Lee  v.  Gray,  7  Mass.  Rep.  349.. 

509«  The  shortness  of  the  time,  or  the  distance  of  a  deviation,  makes  no  difference  as  to 
its  effect  on  a  contract  of  insurance.  Whether  it  be  for  one  hour  or  a  longer  time,  or  for  one 
mile  or  an  hundred  miles,  the  conseqaence  will  be  the  same«  Coffin  y.  Newburyport  Ma* 
rine  Ins.  Co.  9  Mass.  Rep.  449. 

510.  Loss.  There  is  no  precise  time  after  which  «  vessel  that  has  not  been  heard  of  will 
be  presumed  to  be  lost ;  but  the  circumstances  of  the  case  are  to  be  considered.  Gordoa 
v.  Bowne,  2  Johns.  Rep.  160.     Vide  Browne  v.  Neileon,  I  Caines'  Rep,  525. 

61 1.  Of  losses  by  capture,  or  seizure  and  detention.  Vide  Smith  v.  Steinback,  2  Caines* 
Cas.  in  Error,  168.  Mumford  v.  Phoenix  Ins,  Co.  7  John-.  Rap.  449.  Penny  v.  New- York 
Ins,  Co  3  Caines' Rep.  155.  Lawrence  v.  Ocean  Ins.  Co.  11  Johns.  Rep,  241.  Gracie 
v.  New-York  Ins.  Co.  l3John.«.  Rep.  161.  Wilson  v.  United  Ins.  Co.  14  Johns.  Rep.  227. 
Olivera  y.  Union  In?.  Co.  3  Wheat,  laa  Rbinelander  v.  Ins.  Co.  of  Pennsylvania,  4 
Cranch,  43.    Parsons  v.  Massachusetts  Fire  and- Marine  Ins.  Co   6  Mass.  Rep.  197. 

612.  Of  losses  by  barratry.  Vide  Kendrick  v.  Delafield,  2  Caines'  Kep,  67.  Suckley 
▼.  Delafield,  2  Caines'  Rep.  222.  Steinbach  r.  Ogden,  3  CaUics'  Rep.  I.  Thurston  v. 
Columbian  Ins.  Co.  89.  M'lotyre  v.  Bowne,  1  Johns.  Rep.  229.  Hallet  v.  Columbian  Ins. 
Co.  8  Johns.  Rep.  209.  2d.  edit.  Brown  v.  Ui^on  Ins,  Co.  5  Day,  1,  Cook  v.  Commercial 
Ins.  Co.    11  Johns.  Rep.  40.    Orim  v.  Phosnix  Ins.  Co,  13  Johns.  Rep,  461.    Wilcogks  v, 
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Union  Ins.  Co.  2  Binn.  574.    Hood  v.  Ncsbit,  2  Dall.  137.    Crou?l»lat   Marradier  r  Chemn- 
peakelns.  Co.   8Cranch,39.     Swan  v  Union  Ins.  Ca  3  VVhoa%  168.  .,   ,    .    „:ii 

513  The  question  whether  the  assured  shall  recover  for  a  total  or  a  partial  loss,  win 
depend  npon  all  the  circumstances  of  tho  case  Church  r.  Bedient,  1  Caines'  C^s.  m 
Error,  21.     Hallott  ▼.  Peyton,  1  TaicrsU  as.  in  Error,  28. 

614  Of  losses  by  perils  of  the  Sea,  vide  Patrick  V.  CommerciaMns.  Co  It  Johns.  Kep. 
9,  Saltus  V.  Ocean  Ins.  Co.  12  Johns  Re  p  107.     Garrierues  v  Coxp,   I  Binn.  592. 

Bt5.  Tofalloti,  If  a  policy  pHptjIate  apainst  a  total  loss  only,  the  undcrwrHers  aro  not 
liable,  unless  the  subject  matter  of  the  insurance  be  specifically  destroyed,  or  tho  voyage  be 
entirely  and  inevitably  defeated.     Murray  v.  Hatch,  6  Mass.  Rep.  465. 

616.  On  the  capture,  condemnation  and  sale  of  a  vessel,  if  the  master  become  the  pur- 
chaser, on  his  own  account,  without  any  authority  from  ihe  owner,  the  underwriters  can- 
not avail  themselves  of  such  purchase  to  reduce  the  loss  from  a  total  to  a  partial  one.  Saw- 
yer v.  The  Maine  Fire  and  Marine  Ins.  Co.  12  Mass.  Rep.  291.  Vide  Store r  v.  Gray,  2 
Mass.  Rep.  565.     Oliver  v.  The  Newburyport  Marine  Ins.  Co  3  Mass.  Rep.  37. 

517.  Upon  the  capture  and  re-caplure  of  a  vessel,  she  being  deprived  of  all  her  papers, 
the  assured  may  bo  justified  in  broakiug  up  the  voyage,  and  may  claim  a  total  loss  by  cap- 
lure.     Post  v.  Phoenix  Ins.  Co.  79. 

518.  Upon  the  capture  and  re-capture  of  a  vessel,  it  depends  upon  the  circumstances  of 
tho  case  whether  the  lois   shall   be  deemed  tutal  or  partial.     Marine  Ins.  Co.  of  Alezs^n-  . 
dria  t.  Tucker,  3  Cranch,  357. 

519.  If  the  commander  of  a  convoy  make  a  friendly  capture,  at  sea,  of  one  of  his  convoy, 
to  protect  her  from  a  belligerent  capture,  it  will  not  exonerate  the  underwriters,  in  case  of 
l«ss.     Gouvemeur  y.  United  Ins.  Co.  I  Caines^  Rep.  592. 

520.  Parlial  los».  Underwriters  upon  freight,  are  not  liable  for  a  partial  loss,  on  account 
ef  the  detention  of  the  ship,  if  she  finally  earn  freight.  Mayo  v.  Maine  Fire  and  Marine 
his.  Co.  4  Mass.  Rep.  374. 

621.  The  abandonment  of  a  voyage  through  a  well  gr6andcd  fear  that  a  total  loss  will 
arise  from  one  of  the  perils  insured  against,  if  the  Toyage  be  pursued,  cannot  amount  to  a 
lost,  by  any  peril,  for  which  the  underwriters  are  answerable.  Richardson  v.  Maine  Fire 
and  Marine  Ins.  Co.  6  Mass.  Rep.  102.  Cook  y.  Essex  Fire  and  Marine  Ins.  Co.  lb.  122. 
Wheatland  v.  Gray,  lb.  124.  Amory  y.  Jones,  lb.  318.  Lee  y.  Gray,  7  Mass.  Rep.  349. 
Shaplay  y.  Tappan,  9  Mass.  Rep.  20.  Brewer  v.  The  Union  Ins.  Co.  12  Mass.  Rep.  170. 
Tucker  y.  United  Marine  and  Fire  Ins.  Co.  12  Mass.  Rep.  288. 

522.  On  tlM  capture  of  a  yessel,  a  compromise  for  her  release,  fairly  made,  will  bind 
the  underwriters.  Welles  v.  Gray,  10  Mass.  Rep.  42.  Douglas  v.  Moody,  9  Mass.  Rep. 
S48.    Sansom  y.  Ball,  4  Dall.  459. 

523.  It  seems,  that  if  a  partial  loss  happen  to  a  ship  insured  upon  time,  and  afterwards 
a  total  loss  happen,  the  underwriters  are  liable  for  the  partial  loss  in  addition  to  the  total 
lost.  Wood  y.  The  Lincoln  and  Kennebeck  Ins.  Co.  6  Mass.  Rep.  479.  Vide  Rice  v. 
Homer,  12  Mats.  Rep.  230.  Dprr  y.  Union  Ins.  Co.  8  Mass.  Rep.  494.  Saltus  v.  Com- 
mercial Int.  Co.  10  Johns.  Rep.  487.  Barker  y.  Phoenix  Ins.  Co.  8  Johns.  Rep.  237. 
2d  edit. 

524.  General  average.  General  average  expresses  that  conlribtiiion  to  a  loss  or  ex- 
pence  yoluntarily  incurred  for  the  presenation  of  the  whole,  in  which,  all  who  ar«t  con- 
cerned in  the  ship,  cargo  and  freight  are  to  hear  ati  equal  part  proportionable  to  their  rc- 
spectiye  interests ;  and  for  the  loss  sustained  by  this  contribution,  however  small,  the  ow- 
ners haye  a  claim  upon  the  underwriters.  Paddleford  y.  Boardm^n,  4  Mass.  Rep.  548. 
Vide  Whitteridge  y.  Norris,  6  Mass.  Rep.  125.  Nickerson  v.  Tjfson,  8  Mass.  Rep.  467. 
Maggrath  y.  Church,  1  Caines' Rep.  196.  Sansom  v.  Ball,  4  Dall. 'Ij'^.  Ins.  Co.  of  N. 
America  y.  Jones,  2  Binn.  547.  >Sims  v.  Gurney,  4  Binn.  513.  Caze  v.  Richanl?,  "2  Berg. 
and  Rawle,  237.  in  nolo.     Gray  v.  Wain,  2  Serg.  and  Rawlo,  229. 

525.  But   a  jettison  of  goods,  laden   on  diicU,  cannot  be  Ihe  subject  of  pcnonil  average. 
Lenox  y.  United  Ins.  Co.  3  Johns.  Cas.  178.     Smith  vt  VVrijfht,  1  Caines'  Rep.  43. 

526.  Where  in  the  course  of  a  voyage,  a  vessel  insured,  iujured  by  sfonjs,  kc.  volunta- 
rily putt  into  a  port  to  refit,  the  expences  occasioned  thereby,  such  as  SmniJ^n's  wajjes, 
provisions,  Ac.  during  the  detention  are  a  general  average  for  which  the  iiisnr^^rs  will  be 
Ijable  ;  but  the  repairs  are  a  distinct  charge  upon  the  Vessel.  Paddleford  v.  Boardman, 
4  Mass.  Rep.  648.  Vide  Dorr  v.  Uuum  Ins.  Co.  8  Mass.  Hep.  502.  Waldcn  v-  Lo  Roy, 
ZCaines^  Rep.  263.  Henshaw  v.  Marine  ins.  Co.  2  Caines'  Ucp.  274.  IJnrkcr  v.  Phosnix 
!ns.  Co.  8  Johns.  Rep.  237.  2d  edit.  Bradhuret  v.  Columbian  Ins.  Co.  9  Johns.  Rep.  9. 
Dunham  v.  Commercial  Ins.  Co.  1 1  Johns.  Re-p.  215. 

527.  Fo  for  the  wages  and  provisions  of  the  crew  of  a  vcs?el  during  the  d«tention  by  cap- 
ture. Leavenworth  y.  Delafiold,  J  Cainet*  Ucp.  573.  Vide  Jumel  v.  Marine  Ins.  Co.  7 
Johns.  Rep.  412. 

528.  But  the  expences  attending  the  detention  of  the  vessel  by  an  embareo,  are  not  the 
■ubject  of  general  average.  Penny  v.  New- York  Int.  Co.  3  Caines*  Rep.  155.  M'Bride  y. 
Marine  Int.  Co. 7  Johns.  Rep.  431,     Int.  Co.  oi  N.  America  y,  Joat\  2  Binn.  S47.  contra. 
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529.  So  where  a  ressel  was  captiirerl*  ani  lib  ailed  as  prize,  bat  before  any  further  pn^ 
ceediDgs,  the  master,  for  the  purpose  of  obtaining  a  speedy  release  of  (he  Tesael  and  cargo, 
for  Ihe  benefit  of  all  concerned,  paid  a  rum  of  money  as  a  ransom  to  the  captors,  this  was 
held  to  be  a  case  of  geneial  average  and  contribution*  Douglas  ▼.  Moody,  9  Man.  Rep* 
548.     Vide  Welles  ▼.  Gray,  10  Mass.  Rpp.  4f .     Sansom  v.  Ball,  4  Dall.  459. 

530.  Miscellaseous  Cases.  Gilchrist  v.  Ward,  4  Mass  Kep.  692.  Vandenheovel  ▼.  Unit- 
ed Ins.  Co.  1  Johns.  Rep.  403.  Heyliger  v.  New- York  Fire  los.  Co.  11  Johns.  Rep.  85. 

531.  Ot  the  adjustment  of  average  losses.  Clark  v.  United  Fire  &  Marine  Ins.  Co.  of 
Portland,  7  Mass.  Rep.  365.  Welles  v.  Gray,  10  Mass.  Rep.  42.  Nickels  ▼.  Maine  Fire 
and  Marine  Ins.  Co.  1 1  Mass.  Rep.  253.  Maggrath  v.  Church,  1  Caines^  Rep.  196.  Jumel 
F- Marine  Ins.  Co.  7  Johns.  Rep.  412.  Leavenworth  v.  T>elafield,  1  Cainos^  Rep.  573. 
BeU  y.  Smith,  2  Johns.  Rep.  9U.  Dunham  v.  Commercial  Ins.  Co.  11  Johns.  Rep.  315. 
Strong  y.  New-York  Firemen  Ins.  Co.    11  Johns.  Rep.  323. 

532.  ^bandonmtnl.  In  an  msurance  on  the  profits  of  a  voyage,  and  a  total  loss,  no  aban- 
donment is  necessary.     Fosdickv.  Norwich  Marine  Ins.  Co.    3  Day,  108. 

533.  Of  the  right  of  ihe  asttured  to  abandon  in  case  of  capture,  seizure  or  restraint. 
Dutilhv.  GailifT,  4  Dall.  446.  Simonds  v.  Union  Ins.  Co.  4  Dall.  417.  Kingy.  Delaware 
Inj.  Co.  MS.  Uep.  VVh.irt.  Die:.  334.  Hurtin  v.  Plioenix  Ins.  Co.  MS.  Rep.  Ib.Setonv. 
De}ar.at-c  Jus.  Co.  MS.  lb.  Brown  v.  Phoenix  Ins.  Co.  4  Binn.  445.  Krumbhaar  y.  Marina 
Ins.  Co.  1  Serg.  Sl  Rawle,  281.  Fert^uson  v.  Phoenix  Ins.  Co.  5  Binn.  514.  Queen  y. 
Union  Ins.  Co.  MS.  Rep.  Wbart.  Dig.  335.  Odlin  v  Ins.  Co.  of  Pennsylvania,  MS.  Rep. 
lb.  Dorr  v.  New-En«;land  Ins.  Co.  4  Mass.  Rep.  221.  S.C.  1 1  Mass.  Rep.  1.  Dorr  y. 
Union  Ins.  Co.  8  Mass.  Rep.  494.  Gardere  v.  Columbian  Ins.  Co.  7  Johns.  Rep.  514* 
AkiiT«iy  V.  United  Ins.  Co..  2  Johns.  Cas.  263.  Paiage  v.  Dale,  3  Johns.  Cas.  156.  Bordas 
y.  llallet,  1  Cainos^  Rep.  444.  Corp  v.  United  ins.  Co.  8  Johns.  Rep.  215.  2d.  edit.  Clark- 
son  v.  Phoenix  Ins.  Co.  9  Johns.  Rep.  1.  Muir  v.  United  Ins.  Co.  1  Caines''  Rep.  49.  Church 
V.  Bedient,  1  Cainoa^  Cas.  in  Error,  21.  Hallett  y.  Peyton,  1  Cuinos^  Cas.  in  E^ror,  ^. 
Mumford  v.  Church,  I  Johns.  Cas.  147.  Slocum  y.  United  Ins.  Co.  1  Johns*  Cas.  151* 
Livingston  v.  Hastie,  3  Johns.  Cas.  293.  Saltus  y.  United  Ins.  Co.  15  Johni«  Rep.  523« 
Rhinelandcr  v.  Ins.  Co.  of  Pennsylvania,  4  Cranch,  29.  Alexander  v.  Baltimore  Ins.  Ce« 
4  Cranch,  370.  King  v.  Delaware    Ins.  Co.  6  Cranch,  71. 

534.  But  if  a  vessel  be  captured,  tho  assured  cannot  abandon  for  that  cause,  after  (he 
property  has  been  liberated.     Tucker  v.  The  United  Marino  Si,  Fire  Ins.  Co.  12  Mass.  Rep. 
288.  Amory  v.  Jones,  6  Mass.  Rep.  318.     Vide  Dorr  v.  The  Union  Ins.  Co.    8  Mass.   Rep. 
502. 

535.  Nor  after  the  remoyal  of  an  embargo,  where  the  vessel  had  been  detained  by  it. 
Martin  v.  The  Salem  Marine  Ins.  Co.  2  Mass.  Uep.  420. 

536.  In  order  to  constitute  that  extreme  danger  of  utter  destruction,  which  will  entitle 
the  insured  to  abandon,  the  danger  must  exist  notwithstanding  the  utmost  exertions  of  the 
master  and  crew  to  save  the  ship.     King  v.  The  Hartford  Ins.  Co.  1  Conn.  Rep.  422. 

537.  The   purchase  of  a  vessel,  after  abandonment,   by  the   original  owner,  at  an  opea 
and  fair  8a!e  at  auction,  is  not  a  waiver  of  the  abandonment.  King  y.  The  Middletown  Ins* 
Co.  184.     Vide  King  y.  l  he  Hartford  Ins.  Co.  1  Conn.  Rep.  333.  Abbott  y.  Sebor,  3  Johns. 
Cas.  39.  Ogden  v.  New-York  Fire  Ins.  Co.    10  Johns.  Rep.  177. 

538.  Jncidentai  damage.  As  to  this,  vide  Sage  y.  7'he  Middletown  Ins*  Co.  1  Conn.  Rep* 
239. 

539.  Of  the  right  of  the  assured  to  abandon  for  a  loss,  where  the  cause  is  remote  or  con- 
tingent. Delano  V.  The  Bedford  Marine  Ins.  Co.  10  Mass.  Rep.  347.  Law  y.  Goddard, 
12  Mass.  Rep.  112.  Rice  v.  Homer,  12  Mass.  Rep.  230.  Tucker  y.  The  United  Marine  and 
Fire  Ins.  Co.  12  Mass.  Rep.  238. 

.  540.  When  tho  right  to  abandon  has  once  accrued,  and  has  been  legally  exercised,  it 
cannot  be  divested  by  any  subsequent  event,  without  tlie  consent  of  the  assured,  or  by  a 
reasonablfl  implication  resultin;^  fiom  his  subsequent,  conduct.  Wood  v.  The  Lincoln  and 
K.enncbeck  Inj.  Co.  6  Mass.  Rup.  479.  Vide  M.inson  v.  The  New-England  Marine  Ins.  Co. 
4  Mass.  Rep.  88.     L?e  v.  Uoardman,  3  Mass.  Rep.  238. 

641.  The  right  of  the  assured  to  abandon  an.l  recovor  for  a  total  loss,  depends  upon  the 
.  fact  at  tho  lime,  and  not  upon  the  state  of  the  iuforn%alion  received.     Marshall  v.  Delaware 
Ids.  Co.  4  Cranch,  202. 

542.  What  shall  be  deemed  a  loss  of  the  voyage,  so  as  to  justify  an  abandonment.  Gil- 
fert  y.  Hallett,  2  Johns.  Cas.  296.  Schmidt  v.  United  Ins.  Co.  i  Johns.  Rep.  249* 
M^Bride  y.  Marine  Ins.  Co.  5  Johns.  Rep.  299.  Walden  y.  Phmnix  Ins.  Co.  5  Johns.  Rep. 
310.  Ogden  v.  New- York  Fire  Ins.  Co.  10  Johns.  Rep.  177.  Neilson  v.  Columbian  Ins. 
Co.  1  Johns.  Kep.  301.  Goold  v.  Shaw,  1  Johns.  Las.  293.  S.  C.2  Johns.  Cas.  442.  Og- 
den y.  New- York  Firemen  Ins.  Co.  12  Johns.  Rep.  25. 

543.  What  loss  or  deterioration  of  the  subject  insured,  will  justify  an  abandonment* 
Gardiner  y.  Smith,  1  Johns.  Cas.  141.  Judab  y.  Randall,  2  Caines'  Cas.  in  Error,  324. 
Ludlow  y.  Columbian  ins.  Co.  1  Johns.  Rep.  335.  Vandenheuvel  y.  United  Ins.  Co.  1 
Johns.  Rep.  406.     Moses  y.  Columbian  Ins.  Co.  6  Johns.  Rep.  219.    Stagg  and  Snell  y. 

ynited  Ibs.  Co.  3  Johns.  Cas.  34.    Abbott  y.  Broome,  1  Caines^  Rep.  292.  Smith  r.  Bell| 
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SCaines^  Cas.  in  Error,  153.  Dapuy  v.  United  Int.  Co.  3  Johns.  Cat.  182.  Bepejitcr  v. 
Colombian  Ins.  Co.  3  Caines'  Rep.  85.  Patrick  tr.  Commercial  Ins.  Co.  11  Johns.  Rep.  9. 
Fontaine  y.  PhoBnix  Ins.  Co.  11  Johns.  Rep.  293.  King  ▼.  Middletown  Ins.  Co.  1  Com. 
Hep.  184.  King  v.  Hartford  Ins.  Co.  1  Conn.  Rep.  333.  Wood  r.  Lincoln  and  Kennebeck 
Ins.  Ct>.  6  Mass.  Rep.  479.  Hart  v.  Delaware  Ins.  Co.  MS. '  Rep.  Wbart.  Dig.  335. 
Ritchie  V.  United  States  Ins.  Co.  6  Serg.  and  Rawle,  501.     Peters  v.   Phoenix    Ins.  Co. 

3  Serg.  and  Rawie,  26«  Ralston  ▼.  Union  Ine.  Co.  4  Binn.  386. 

544.  Within  what  time  after  notice  of  a  loss,  the  abandonment  mult  be  made.  Dorr  r. 
Union  Ins.  Co.  8  Mess.  Rep.  494.  Bell  ▼.  Beverldge,  4  Dall.  272.  Krumbhaar  v.  Marine 
Ins.  Co.  1  Setf^.  and  Rawle,  281.  Savage  r.  Pleasants,  5  Binn.  403.  Bohlen  v.  Delaware 
Int.  Co.  4  Bmn.  430.  Brown  v.  Phoenix  Ins.  Co.  4  Binn.  445.  Dutilh  ▼.  GatlifT,  4  Dall. 
446.  Maryland  Ins.  Co.  ▼.  Rndens  Adm.  6  Cranch,  338.  Livingston  t.  Maryland  Ins.  Co^ 
7  Cranch,  506.  Olivera  v.  Union  Ins.  Co.  3  Wheat.  183. 

645.  But  unless  the  loss  continues  to  be  total,  at  the  time  of  the  abandonment,  the  insur* 
cr  will  be  liable  for  a  partial  loss  only.     Brown  v.  Phmnix  Ins.  Co.  4  Binn.  445. 

54G.  What  shall  be  considered  as  a  waiver  of  an  abandonment,  or  otherwise,  vide  Mar- 
lib  V.  The  Salem  Marine  Ins.  Co.  2  Masr,  Hep.  420.  M^LcIlan  v.  The  Maine  Fire  and  Ma- 
rine Ins.  Co.  12  Mass.  Kep.  246.  Abbott  ▼.  Sebor,  3  Johns.  Cas.  39.  Ogden  v.  New- York 
Fire  Ins.  Co.  10  Johns.  Rep.  177.  Livingston  v.  Hastle,  3  Johns.  Cas.  293.  Abbott  v. i Broome, 
1  Caines^  Rep.  292.  Davy  v.  Hallett,  3  Caines^  Rep.  16.  Walden  v.  Phoenix  Ins.  Co.  5 
Johns.  Rep.  310.  Ogden  v.  Now- York  Firemen  Ins.  Co.  12  Johns.  Rep.  25.  Curcier  v. 
Philadelphia  Ins.  (*o.  5  Serg.  and  Rawle,  113. 

547.  Birralry,  What  acts  are  barratrous.  Vide  Brown  v.  Union  Ins.  Co.  5  Day,  I. 
Wilcocks  V.  Union  Ins.  Co.  2  Binn.  574.     Hood  y.  Nesbit,  2  Dall.  137.     Crousillat  v.  Ballt 

4  Dall.  294. 

548.  flcscue,  A  belligerent  power,  by  the  law  of  nations,  has  a  right  to  visit  and  searcli 
neutral  vessels  ;  and  resistance  to  such  search,  or  a  rescue  of  a  neutral  vessel  seized  and 
lietained  for  an  alleged  violation  of  neutrality,  ia  illegal,  and  will  discharge  the  underwrit- 
ers. Robinson  v.  Jones,  8  Mass.  Rep.  536.  M^Lellan  v.  Maine  Fire  and  Marine  Ins.  Co. 
12  Mass.  Rep.  246.    Vide  Brown  v.  Union  Ins.  Co.  5  Day,  1. 

649.  But  if  a  neutral  vessel  be  captured  in  a  hostile  manner,  and  the  captors  do  not  make 
known  their  character  as  belligerents,  and  the  cause  of  detention,  the  neutral  may  lawfully 
resist  without  discharging  the  underwriters.    M'Lellan  v.  Maine  Fire  and  Marine  Ina.  Co. 
%t  ntpra, 

550.  Parlntfihip*  The  interest  of  partners,  or  joint  owners,  not  named  in  a  policy  of 
insurance,  cannot  be  shewn  in  order  to  Make  out  the  sum  insured  by  an  individual  of  the 
concern  ;  no  mention  of  the  partnership  or  joint  concern  being  made  in  the  policy.  Pearson 
V.  Lord,  6  Mass.  Rop.  81.  Dumas  v.  Jones,  4  Mass.  Rep.  647.  Russell  v.  New- England 
Marine  Ins.  Co.  4  Mass.  Rep.  82. 

551.  Freight.  If  freight  be  finally  earned,  the  underwriters  will  not  be  liable  for  a  par- 
tial loss  occasioned  by  the  detention  of  the  ship  during  the  voyage.  Mayo  v.  Maine  Fire 
and  Marine  Ine.  Co.  4  Mass.  Rep.  374. 

552.  But  where  ship  and  freight  were  insured,  each  subject  being  separately  valued  ;  on 
the  voyage,  the  ship  was  so  much  injured,  that  the  repairs  exceeded  the  half  of  her  value  ; 
the  assured  offered  to  abandon  the  ship  and  freight  ?  the  abandonment  of  the  ship  was 
accepted,  and  a  total  loss  paid,  but  that  of  the  freight  was  refused  ;  the   ship,  having  been 

repaired,  pursued  her  voyage,  and  delivered  her  car^o,  in  good  order,  at  her  port  of  destina- 
tion ;  it  was  held,  that  the  underwriters  were  liable  tor  a  total  loss  of  the  freight,  according 
to  the  valuation  of  the  policy,  though  it  was  much  overvalued.  Coolidge  v.  The  Glouces- 
ter Marine  Ins.  Co.  15Afas8.  Rep.  341.     Vide  Saltus  v.  Ocean  Ins.  Co.  14  Johns.  Rep.  138. 

553.  Premium.  Of  the  return  of  premium.  Vide  Cleveland  v.  Fettiplace^  3  Mass. 
Rep.  392.  Hoyl  v.  Gilman,  8  Mass.  Rep.  336.  Homer  v.  Dorr,  10  Mass.  Rep.  26.  Pen- 
niman  V.  Tucker,  11  Mass.  Rep.  66.  Delavigue  v.  United  Ins.  Co.  1  Johns.  Cas.  310. 
Dugtfetv.  Rhinelander,  1  Johns.  Cas.  360.  Murray  v.  United  Ins.  Co.  168.  Jackson  v. 
Jjcn'-York  Ins.  Co.  2  Johns.  Cas.  191.  Robertson  v.  United  Ins.  Co.  2  Johns.  Cas.  250. 
Forbes  V.  Church,  3  Johns,  Cas.  159.  Graves  v.  Marine  Ins.  Co.  2  Caines'  Rep.  339. 
Murray  v.  Columbian  Ins.  Co.  4  John*.  Rep.  443.  Richards  v.  Marine  Ins.  Co.  3  Johns. 
Rep.  307.  Holmes  v.  United  Ins.  Co.  2  Johns.  Cas.  329.  Juhel  v.  Church,  2  Johns.  Cas. 
^  Of  t^'^^*^**  Ins.  Co.  V.  Thomas,  3  Johns.  Cas.  1.  Crowjiinshield  v.  New-York  Ids. 
Co.  ajohns.  Cas  142.  Hendricks  v.  Commercial  Ins.  Co.  8  Johns.  Rep.  I.  Ogden  v. 
Wcw-York  I  iromen  Ins.  Co.  12  Johns.  Rep.  1 14.  Columbian  Ins.  Co.  v.  Lynch,  11  Johns. 
Rep.  23:3.     Klbers  v.  United  Ins.  Co.   16  Johns.  Rep.  128.     Waddingfon  v.  United  Ins.  Co. 


3  

Ins.  Co.  12  Mass.  Rep.  259.     Holmes  v.  United  Ins^Co.  2  Johw.  Cas.' 329. 

654.  Of  the  apportionment  of  premium.     Vide  Taylor  T.  Lowell,  3  Mass.  Rep.  331. 

65o,  Double  iMuranet.    Where  one  insures  the  tamo  thing  twice,  agaiiut  the   same 
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perils,  the  ioaurance  is  doable.  Perkins  ▼.  The  New-£Df1ao4  Ins.  Co.  19  Mass.  Rep.  214. 
Thnraton  v.  Koch,  4  Dall.  350.  Warder  v.  Horton,  4  Binn.  529.  d.  C  4  Dall.  348.  App. 
XXXII. 

556.  Not  so  if  the  perils  be  different.    Perkins  ▼.  The  New-Eufland  Ins.  Co.  «/  aupm, 

557.  So  if  several  persons  have  distinct  interests  in  the  same  thin;,  and  each  insare  his 
separate  interest,  the  insurance  is  not  double.     Perkins  v.  The  New-£njfland  Ins.  Co.  ill 

558.  It  seoms,  where  there  are  two  policies  upon  the  same  property,  and  the  first  is  not 
sufficient  to  cover  the  whole  value,  the  insured  may  resort  to  the  underwriters  upon  the 
second  policy.  Kenny  v.  Clarkson,  1  Johns.  Rep.  385<  Vide  Kane  v.  Commercial  Ins.  Co. 
8  Johns.  Hep.  176.  2d  edit.  Mintarn  v.  Columbian  Ins.  Co.  10  Johns.  Rep.  75.  Thurston 
V.  Koch,  4  Dall.  348.  Murray  v.  Ins.  Co.  Pennsylvania,  MS.  Rep.  Whart.  Dig.  339.  S. 
C.  Amer.  Law  Journal,  161. 

559.  Re-assurance.  Where  one,  by  the  a^eement  of  all  parties,  by  an  indorsement  on  a 
policy  of  insurance,  assumes  the  risk  insured  against  by  the  subscriber  to  the  policy,  he  is 
siibstttnted  for  the  original  insurer,  and  the  contract  is  a  valid  one.  Merry  v.  Prince,  2 
Mass.  Rep.  176. 

560.  Of  the  relation  between  the  insurer  and  ro-insarer,  Hastie  v.  De  Peyster,  3  Caines* 
Rep.   190, 

561.  Foreign  tenlenee.  In  an  action  on  a  policy,  the  sentence  of  a  foreign  court  ef 
admiralty,  condemning  the  property  insured  as  enemies'  property,  is  conclusive  evidence 
to  falsify  a  warranty  of  neutrality.     Brown  v.  Union  Ins.  Co.  4  Day,  179. 

562.  The  principle  on  which  the  foregoing  decision  is  founded  has  been  recognized  by  the 
supreme  court  of  the  state  of  New- York.  Vide  Goix  v.  Low,  1  Johns.  Cas.  341.  Van- 
denheuvel  v.  United  Ins.  Co.  2  Johns.  Cas.  127.  Laing  v.  United  ins.  Co.  2  Johns.  Rep. 
174.  Ludlow  V.  Dale,  1  Johns.  Cas.  16.  8.  C.  2  Caines'  Cas.  in  Error,  348.  Haskin  v. 
New- York  Ins.  Co.  and  Vandenheuvel  v.  Church,  2  Johns.  Cas.  173.  in  nota.  And  in 
the  supreme  court  of  the  U.  S.  the  same  principle  has  been  sanctioned.  Croudson  v* 
Leonard,  4  Crancb,  434. 

563.  But  in  the  court  for  the  correction  of  errors,  in  the  state  of  New- York)  the  deci- 
sions <^  the  supreme  court  of  that  state,  were  reversed  in  the  cases  following  :  vie,  Van-> 
denheuvel  v.  United  Ins.  Co.  2  Johns.  Cas.  451.  S.  C.  2  Caines^  Cas.  in  £rror,  217.  Goix 
T.  Low,  2  Johns.  Cas.  480.  Johnston  v.  Ludlow,  2  Johns.  Cas.  481.  Laing  v.  United 
Ins.  Co.  2  Johns.  Cas.  487.     Vide  Kemblo  v.  Rhinelander,  3  Johns.  Cas.  130. 

564.  So  a  sentence  condemning  a  vessel  for  a  breach  of  blockade  is  conclusive  evidence 
of  the  fact.  Baxter  v.  New-England  Marine  Ins.  Co.  6  Mass.  Rep.  277.  S.  C.  7  Mass. 
Rep.  275. 

565.  But  a  sentence  is  not  conclusive  unless  it  state,  distinctly,  and  specifically,  the 
cause  of  condemnation :  Thus  where  a  vessel  and  cargo  were  condemned  for  a  rescue 
from  a  belligerent  captor,  or  clkemUe^  the  assured  were  permitted  to  give  evidence  dis- 
proving the  alleged  rescue.     Robinson  v.' Jones,  8  Mass.  Rep.  536. 

566.  Nor  where  it  appears,  that  the  proceedings  were  irregular.  Sawyer  v.  The 
Maine  Fire  and  Marine  Ins.  Co..   12  Mass,  Rep.  291. 

567.  Nor  if  sufficient  appear  from  the  sentence,  to  rebut  the  presumption  of  the  e3fis« 
tence  of  the  fact  upon  which  the  sentence  is  founded.  Johnston  v.  Ludlow,  2  Johns.  Cas. 
481.  9.  C.  1  Caines^  Cas.  in  Error,  XXIX.    Laing  v.  United  Ins.  Ce.  2  Joffns.  Cas.   487. 

568.  So  a  seizure,  on  suspicion  of  a  breach  of  neutrality,  is  not  conclusive  evidence  of  a 
breach.     Smith  v.  Steinbach,  2  Caines*  Cas.  in  Error,  158. 

569.  Of  the  conclusiveness  of  sentences  of  foreign  courts  of  admiralty,  generally. 
Cleveland  v.  The  Union  Ins.  Co.  8  Mass.  Rep.  308.  Dorr  v.  The  Union  Ins.  Co.  8  Mass. 
Rep.  494. 

570.  Fire  insurance.  An  alteration  of  a  building  insured  against  fire,  will  not  deter- 
mine the  policy,  unless  the  risk  is  thereby  increased.  Stetson  v.  The  Massachusetts 
Mutual  Fire  Ins.  Co.  4  Mass.  Rep.  330. 

571.  Nor  will  a  conveyance  in  fee  of  a  part  only  of  the  building  Insured,  avoid  the 
policy.    Ibid. 

572.  Nor  if  the  whole  be  conveyed  in  fee,  provided  the  grantee,  immediately,  reconvey 
the  same  to  the  grantor  in  mortgage,  and  the  mortgage  be  not  discharged  at  the  time  of  the 
lose.     Ibid. 

573.  Life  inmrance,  A  single  woman,  dependent  on  her  brother  for  her  support  and 
edocation,  has  an  insurable  interest  in  his  life.     Lord  y.  Dall,  12  Mass.  Rep.  115. 

574.  If  the  person  whose  lite  is  insured,  secretly  intend,  at  the  time  insurance  is  made, 
to  visit  some  portion  of  the  globe  where  his  life  would  necessarily  be  exposed  to  more 
tbauQ  ordinary  hazard,  and  conceal  such  intention  from  the  underwriters  ;  and  if  the  per- 
aon  for  whose  benefit  the  insurance  ie  made,  be  privy  to  soch  intention,  and  be  aiding 
in  the  concealment  of  it,  it  seems,  that%uch  conduct  might  avoid  the  policy.    Ibid. 

675.  And  it  seems,  that  if  the  policy  contain  no  exception  of  any  particular  employment 
in  "Which  the  person  whose  life  is  insured,  may  be  engaged,  his  engagement  in  any  illegal 
trafiKck  or  enterprizo,  will  not  discharge  the   underwriters  ;  especially,   if  the  person  for 
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[♦](E  10.)  What  remedy  upon  a  policy  of  assurance. 

By  the  st.  43  Eh  12.  the  chancellor  annually,  or  oilener,  may  grant  a 
standing  commission  to  the  judge  of  the  Admiralty,  recorder  of  London,  two 
doctors  of  the  civii  law,  two  common  lawyers,  and  eight  merchants,  who 
may  examine,  and  decree  all  causes  concerning  policies  of  assurance,  which 
shall  be  entered  within  the  office  of  assurance,  within  the  city  of  London, 
in  a  summary  course,  without  formality  of  pleadings. 

And  the  commissioners  shall  meet,  weekly,  and  take  no  fee  for  execution 
of  the  commission. 

[*]And  may  summon  the  parties,  examine  witnesses  on  oath,  and  com- 
mit any  who  disobey  their  final  decree. 

By  the  st.  13  &  14  Car.  3.  23.  the  commission  may  authorise  them,  or 
any  three  of  tliem.  quorum  a  doctor  of  law,  or  barrister  of  five  years  stand- 
ing to  be  one,  to  meet  and  make  a  court :  and  they  may  punish  contempt 
of  witnesses  on  first  summons,  and  parties  on  second  summons,  by  impris- 
onment and  costs  :  and  any  commissioner  may  examine  a  witness  going  t6 
sea,  giving  notice,  &c. 

And  commissioners  may  pass  a  final  decree  and  execution  against  body 
or  goods,  against  executor  or  administrator,  and  give  costs. 

But  by  the  st.  43  E).  12  and  13  &  14  Car.  2.  23.  a  party  aggrieved  satis- 
fying the  decree,  or  depositing  the  money  awarded,  may  in  two  months  ex- 
hibit a  bill  in  Chancery  for  re-examination  of  the  decree  ;  and  the  chancel- 
lor,  if  he  affirm  it,  shall  give  double  costs. 

And  if  the  commissioners  decree  the  h\U  pro  confesso  upon  the  first  sum- 
mons without  proof  of  the  bill,*  Chancery  upon  appeal  will  reverse  it.  1 
Ver.  323. 

Vide,  action  upon  the  case  upon  assumpsit. 

(F)  PAYMENT. 

(F  1.)  Inpecunia  numerata. 

Payment  by  a  merchant  shall  be  made  in  money,  or  by  bill.     Ma.  70. 

(F2.)BybillobUgatory. 

Payment*  by  bill  is  by  bill  of  debt,  bill  of  credit,  or  bill  of  exchange.  Ma. 
70,71. 

A  bill  of  debt,  or  bill  obligatory,  is,  when  a  merchant  by  his  writing  ac- 
knowledges himself  in  debt  to  another,  in  such  a  sum  to  be  paid  at  such  a 
day,  and  subscribes  it  at  a  day  and  place  certain.     Ma.  74. 

Sometimes  a  seal  is  put  to  it.     Ibid. 

But  such  bill  binds  by  the  custom. of  merchants  without  seal,  witness,  or 
delivery.     Ma.  72.  74. 

So,  it  may  be  made  payable  to  bearer.     Ma.  71,  72.  74. 

And  upon  demand.     Ma.  72.  74. 

So,  it  is  sufficient,  if  it  be  made  and  subscribed  by  the  merchant's  servant. 
Ma.  72. 

So,  a  bill  of  debt  to  a  person  certain  may  be  assigned  to  another  ioties  quo^ 
ties.     Ma.  71. 


whose  benefit  the  miurance  if  Dade,  do  not  participate  in  the  illejral  cmploymeDt.  and 
*--  ignorant  of  an  int      •      ^  •'      " "  •   '  *-    /         t 
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be  ignorant  of  an  intention  to  engaf^e  in  it.    Ibid.  ^ 
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If  a  bill  be  signed  by  two  or  more  as  priDcipals,  each  is  bound  bj  the 
custom  of  merchants  only  for  bis  part,     ]^a«  75. 

So,  though  one  or  more  subscribe  the  ))ill  of  another  aa  principals*  Ibid. 

But,  if  the  words  are^  no3  et  quilibet  nostrum  in  solidumf  each  is  bound  for 
the  whole.     Ibid. 

Or,  if  they  subscribe  as  sureties.     Ibid. 

Or,  with  a  renunciation  of  privilege,  &C.     Ibid. 

And  now,  by  the  st.  3  &  4  Ann.  9.  all  notes  in  writing  made  and  signed 
bv  any  person,  or  the  servant  or  agent  of  any  corporation,  banker,  merchant, 
oi(  trader  usually  intrusted  to  sign  such  notes,  whereby  he  promises  to  pay 
to  any  or  order,  or  to  bearer,  any  sum  of  money,  the  same  shall  be  constru- 
ed  to  be  due  to  him  to  whom  made  payable. 

£*']And  such  note  payable  to  any  or  order,  shall  be  assignable  or  indorsi- 
b\e  over  as  an  iularid  bill  of  exchange. 

And  the  party  to  whom  the  note  is  payable  may  maintain  an  action,  as 
on  an  inland  bill  of  exchange,  against  him,  who  or  whose  servant,  or  agent 
signed  the  same. 

And  he,  to  whom  a  note,  payable  to  any  or  order,  is  indorsed,  may  main- 
tain an  action  against  him,  who  or  whose  servant,  or  agent  signed  the  same, 
or  against  any  who  indorsed  the  same,  as  in  case  of  inland  bills  of  exchange. 

(F  3.)  Bill  of  credit. 

A  bill  of  credit  is,  when  a  merchant  sends  a  letter  by  a  servant  or  agent  ^ 
to  another  merchant,  within  the  realm,  or  in  foreign  parts,  whereby  be  de- 
sires him  to  give  credit  to  the  bearer  for  goods  or  money,  to  such  a  value. 
Mar.  36.     Ma.  71.76. 

So,  he  may  give  a  general  letter  of  credit  to  all  merchants  or  others,  for 
all  monies  delivered  to  such  a  one,  within  such  a  time  :  and  thereupon  shall 
be  liable  for  all  monies  advanced  to  such  agent.     Mar.  36.     Ma*  71. 

And  if  his  agent  draw  a  bill  of  exchange  upon  bis  master  for  monies  ad- 
vanced upon  such  letter  of  credit,  the  master  shall  be  liable  without  his  ac- 
ceptance, or  though  he  refuses  to  accept.     Mar.  36.     Ma.  272. 

(F  4.)  Bill  of  exchange.    By  whom  it  may  be  made. 

So  payment  may  be  made  by  a  bill  of  exchange. 

A  bill  of  exchange  is,  when  a  man  takes  money  in  one  country  or  city 
upon  exchange,  and  draws  a  bill,  whereby  he  directs  a  person  in  another 
country  or  city  to  pay  so  much  to  A.  or  order  for  value  received  of  B.,  and 
subscribes  it.     Ma.  270.     Mar.  1.  2. 

And  therefore,  generally,  there  are  four  parties  to  a  bill  of  exchange  :  1. 
The  deliverer,  who  gives  the  money  upon  exchange  :  2.  The  drawer,  who 
makes  and  subscribes  the  bill  :  3.  The  acceptor,  to  whom  the  bill  is  direct- 
ed, and  who  is  to  accept  and  pay  it :  4.  The  person  to  whom  the  bill  is 
payable.  Mar.  2. 

Or,  three  parties  are  sufficient :  as,  if  the  drawer  directs  the  bill  to  the 
acceptor  to  be  paid  to  B.,  for  value  received  of  himself.     Mar.  3. 

Or,  two  parties  :  as,  if  the  dniwer  makes  a  bill  to  A.,  to  be  paid  to  him- 
self or  order,  for  value  of  himself.     Mar.  3.     1  Sal.  ISO.  • 

And  a  bill  of  exchange  may  be  by  one  merchant  upon  another,  in  a  for- 
eign kingdom.     Mar.  2. 

Or,  upon  another,  in  the  same  kingdom  ]  and  such  inland  bill  is  of  the 

same  eOcct  as  an  outland.     Mar«  2. 
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So,  if  any,  not  a  merchant,  make  a  bill  of  exchange,  he  shall  hB  bound  by 
it,  according  to  the  usage  among  merchants.     R.  2  Vent*  295,   SIO.     Sho. 

1 25. 

So,  if  one,  two,  or  three  bills  of  the  same  tenor  are  made,  a  stranger  may 
sign  the  third  bill  with  the  drawer,  and  shall  be  bound  thereby  as  surety  for 
the  drawer.     Ma.  27 1 . 

(F  5.)  In  what  maimer. 

The  usual  form  of  a  bill  of  exchange  is,  At  six  days  sight  pay  to  A.  [*Jor 

assiens  100/.  for  value  received  of  A.,  and  put  it  to  account,  as  per  advice. 

^  Your  friend,  C.  D. 

To  E.  F.,  merchant,  March  7. 

The  time  of  payment  is  mentioned  so  many  days  after  delivery,  or  at 
usance,  double  or  treble  usance  which  imports,  one,  two,  or  three  kalendar 
months  after  the  date,  according  to  the  usage  of  the  place  where  the  bill  is 
made.     Mar.  13.     Ma.  268.  270. 

Inland  bills  are  usually  directed  to  be  paid  so  many  days  after  sight  or 
delivery  to  the  acceptor.     Mar.  13.  19.     Ma.  268. 

Bills  of  London  to  the  Netherlands,  Paris,  &c.  at  usance,  or  one  month 
after  date.     Mar.  13.  15.  18.     Ma.  269. 

Of  London  to  Hamburgh,  at  double  usance,  or  two  months.     Ibid. 

Of  London  to  Venice,  &c.  or  e  contra^  at  treble  usance,  or  three  months* 
Mar.  13.  15.  19.     Ma.  269. 

The  most  safe  direction  of  payment  is,  to  such  an  one,  by  name,  or  order. 

Ma.  13,  14. 

To  such  an  one,  or  bis  assigns.     Ibid. 

So,  it  may  be,  to  A.  or  bearer,  though  it  be  more  perilous.     Ma.  1 3. 

To  A.  without  more.     Ma.  270. 

So,  one  may  direct  a  special  manner  of  payment.     Mar,  13. 

May  make  two  or  three  bills,  and  then  shall  say,  pay  this  my  first  bill : 
this  my  second  bill,  the  first  not  paid,  &c.     Mar.  7. 

j  The  whole  set  of  exchange  constitute  but  one  bill  »nd  payment  to  the 
holder  of  either  of  the  set,  is  good.     Durkin  v.  Cranston,  7  Johns.  Rep. 

442.  } 

If  the  drawer  makes  himself  debtor  to  him  to  whom  it  is  directed,  ho 
says,  put  tamy  account.     Mar.  7. 

If  he  to  whom  directed  be  indebted  to  him,  he  says,  and  put  it  to  your 
account.     Ibid. 

Or,  he  may  say,  place  to  account  of  A.,  &c.     Ibid. 

So,  a  bill  may  be  directed  within  the  same  paper,  or  upon  the  back  of  it. 
Mar.  11. 

But,  a  witness  is  not  necessary  to  a  bill  of  exchange.    Mar.  14. 

So,  a  bill  to  pay  300/.  or  surrender  a  person  to  prison,  is  not  a  bill  of  ex- 
change ;  for  the  defendant  has  election  to  do  the  one  or  the  other.  R.  in 
C.  B.  P.  12  Ann.  inter  Smith  and  Boheme.  (Vide  this  case  cited  in  2  Ld. 
Ray.  1362.  1396.— Vide  2  Mod.  Ca.  362.) 

Or,  to  pay  in  three  East  India  bonds.  R.  in  C.  B.  (Vide  2  Ld.  Ray* 
1361.) 

Or,  to  pay  so  much  per  mensum  out  of  his  growing  subsistence.  R.  cont» 
in  C.  B.  Tr.  1 2  Ann  inter  Joscelin  and  Losier.     But  the  judgoyent  was  after-* 
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wards  reversed  in  B.  R*  per  Parker,  Powis,  and  Evre,  ?•  I  Geo,     (Vida 
this  case  cited  in  2  Ld,  Raj^.  1362.  and  1  Str.  591.)  {p) 

[*](F  6.)  How  it  shall  be  accepted. 

Bjthe  custom  of  merchants,  he  to  whom  a  bill  is  payable,  ought  imme'-> 
diatelj  after  his  receipt  to  present  the  bill  to  him,  to  whom  it  is  directed, 
for  his  acceptance.     Mar.  15. 


(f))'  1.  A  bill  of  exchange  drawn  oa  a  specific,  and  fatare  uncertain  fund,  is  not  good  aa 


note- 

Within  the  slat.  3  &  4  Ann.  c.  9.  ;  but  a  special  agreement,  the  consideration  of  which  mnst 
be  stated  in  declaring  on  it.  6  T.  R.  48«.  ^  Vide  Tucker  f.  Maxwell,  1 1  xMass.  Rep.  143, 
Coolidge  T.  Ruggles,  15  Mass.  Rep.  387.  Y 

S,  One  test  to  decide  whether  a  bill  or  note  is  payable  at  all  events,  is  to  consider  wheth- 
er a  person  intending  io  sue  thereon,  would  have  to  inquire  cobcerning  an  extrinsic  /act,  in 
order  io  determine  whether  he  had  a  right  to  recover.     4  M.  &  S.  25. 

4.  If  a  note  is  not  a  promissory-note  when  made,  no  subsequent  event  can  make  it  such. 
2B.  &r.  413. 

5.  A  note  or  bill  to  pay  a  sum  of  money, '»  being  a  portion  of  a  value  as  under,  deposited 
in  security  for  the  payment  hereof,  according  to  the  receipt  in  my  hands,  or  for  value  depos- 
ited and  registered,''  is  a  promissory-note,  because  it  is  payable  at  all  events.     7  T.  R.  733, 

6.  A  promissory-note,  to  be  such  within  the  stat.  of  Ann.  must  contain  an  unconditional 
promise  to  pay  money.  If  the  payment  is  to  be  defeated  upoA  contingency,  the  note  ie 
not  a  promissory-note  ;  as  a  note  promising  to  pay  a  sum  certain,  being  the  amount  of  the 
porchase-moncy,  for  a  quantity  of  fir  belonging  io  Mr.  H.  and  now  lying  in  the  parish  of  H, 
indorsed.  ^*  This  note  is  given  on  condition,  that  if  any  dispute  shall  arise  between  Mr.  H. 
and  Lady  W.  respecting  the  fir,  the  note  to  be  void.^'  The  money  must  be  payable  at  all 
events.     4  M.  &  S.  25. 

7.  A  nromise  to  pay  on  the  sale  or  produce,  immediately  when  sold,  of  such  an  Inn,  and 
the  goods,  Ac.  is  no  note.    2  B.  &  P.  13. 

8.  A  bill  u  good  though  not  expressed  to  be  for  v^lue  received.  White  v.  Ledwick. 
Bayley  on  Bills,  16.  Ld.  Raym.  1481.  But  Str.  1212,  contra.  Vide  Fost,282.  8  Mod. 
267.     1  Bam.  88.     Lutw.  889.     1  Mod.  Ent  310.     1  Show.  497. 

9.  A  bill  to  pay  9/,  10««  *^  as  my  quarterly  half-pay  io  be  due  from  Jqqq  to  September  next, 
by  advance,^'  is  a  good  bill.    Str.  762.     Ld.  Raym.  148 1 

10.  A  bill  payable  so  many  days  after  sight  becomes  due  at  the  expiration  of  that  time 
after  acceptance  or  protest  for  non-acceptance.    6  T,  R.  200.    2  H.  B.  163. 

11.  Where  a  bill  made  payable  after  date,  and  no  date  is  expressed,  tho  computation 
must  be  from  the  day  of  delivering  it.    3  B.  &  P.  173. 

12.  If  by  the  terms  of  a  note,  the  holder  has  the  option  of  being  paid  either  at  the  place 
where  it  was  made,  or  ^^  according  to  the  course  of  exchan^e,^'  between  that  place  and  an- 
other, he  may  insist  upon  being  paid  according  to  such  course  of  exchange  as  exists  between 
them  at  the  time  when  the  note  becomes  due  ;  although  at  the  time  when  the  note  was 
made  there  was  a  direct  course,  and  at  the  time  when  it  becomes  due,  there  is  no  direct, 
but  only  a  circuitous  course  of  exchange  between  them,    3  B.  &  P.  335. 

13.  If  a  person  signs  or  indorses  his  name  upon  a  blank  paper,  stamped  with  a  bill  or  note 
stamp,  and  delivers  it  to  another  person  to  draw  such  bill  as  he  may  choose  thereon,  he  is 
the  drawer  of  any  bill  to  which  the  stamp  is  applicable  which  such  person  shall  draw  there- 
on.    1  n.&  B.  313. 

14.  A  bill  of  exchange  issued  in  blank,  the  name  of  the  payee  may  be  filled  up  by  any 
hunajidc  holder,  with  his  own  name,  though  not  originally  a  party  concerned.  By  leaving 
the  blank,  the  drawer  virtually  empowers  a  bonaJUe  holder  to  make  the  bill  complete  by 
inseKing  a  name.     2  M.  &  S.  90. 

15.-  A  bill  payable  to  a  fictitious  payee,  is  as  against  a  par(y  cognizant  of  the  transaction, 
a  bill  payable  to  bearer.     1  H.  B.  313.     Id.  569.     3  T.  R.  183. 

16.  If  money  is  paid  by  A.  into  the  hands  of  B.  to  be  paid  over  to  any  one  A.  may  appoint, 
it  becomes  the  property  of  his  appointee,  who  therefore  may  sue  B.  for  money  had  and  re- 
ceived. Upon  this  principle,  the  6onc/de  indorsee,  for  valuable  consideration  for  a  bill  of 
exchange,  pay  able  to  a  fictitious  payee,  within  the  knowledge  of  the  drawer  and  acceptor, 
may  maintain  an  action  of  money  bad  and  received  against  thp  acceptor.  He  may  like- 
wise sue  him  for  money  paid  to  his  use.      3  T.  B.  174.  Id.  182.    3  T.  B,  481.     I  H.  B.  569. 

17.  W'here  a  bill  is  payable  to  the  order  of  >•,  A,  may  sue,  since,  by  claiming  payment,  he 
hai  made  an  order,  namely,  to  himself.    6  East,  476,    2  Smith,  43. 

18.  An  Ulegal  consideration  invalidates  a  note  b^tiveen  the  original  parties.    1  Blk.445, 
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Though  a  bill  payable  to  himself  for  his  own  money.     Mar.  16. 

And  it  is  safe  to  take  a  copy  of  a  bill  sent  for  acceptance.     Mar.  10,  II . 

When  a  bill  is  presented  for  acceptance,  ex  rigore  he  ought  immediately 
to  accept,  or  refuse ;  for  he  is  not  allowed  three  days  for  deliberation  by  the 
custom  of  merchants.     Mar.  15. 

[*]Yet,  twenty-four  hours  upon  demand  shall  be  allowed  for  consider- 
ation, if  the  post  does  not  depart  in  the  intenm.     Mar.  16,  16. 

And  a  longer  time  is  usually  allowed  where  necessity  does  not  prevent. 

Mar.  15,  16.  .        .  lur 

The  usual  acceptance  is  by  subscribing  his  name.     Mar.  16. 

Or,  a  verbal  acceptance,  that  it  shall  be  accepted  crastino  die,  &c.  is 

sufficient.     Mar.  16.  •    ^      nt       ^n 

Though  he  afterwards  refuse  to  accept  at  the  day  promised.     Mar.  16. 

But  by  the  st.  9  &  10  W.  3.  17.  and  the  st.  3  Ai  4  Ann.  9.   every  accep- 
tance shall  be  by  subscription,  or  indorsement  of  an  inland  bill.* 

So,  if  a  bill  be  directed  to  A.  and  B.,  or  either  of  them,  an  acceptance 
by  either  is  sufficient.     Mar.  16. 

If  he  who  ought  to  accept,  loses  the  bill  before  acceptance,  he  must  give 
security  for  payment,  otherwise  it  shall  be  protested  for  uon-acceptance^ 
and  afterwards  for  non-payment.     Mar.  29.  30. 

So,  a  stranger  may  accept  for  the  credit  of  the  drawer.     Mar.  21 .  30. 

And  the  acceptor  cAinot  afterwards  recall  his  acceptance.     Mar.  20. 

But  an  acceptance  by  a  wife,  or  servant,  does  not  bind  the  husband,  or 
master,  without  authority  by  letter  of  attorney.     Mar.  25. 

Though  they  have  authority  by  parol,  or  letter  under  his  hand.     Mar. 

25. 

Yet,  usaee  of  payment  upon  an  acceptance  by  a  wife  or  servant,  will  be 
evidence  oi  good  authority  to  them.     Mar.  25.  26. (f) 

(q)  1.  Pretenlment.-— A  person  who  ifnarantees  1b«  payment  of  money  to  be  paid  by  a 
bill,  is  entitled  (though  no  party  to  the  bill)  to  insist  on  the  neglect  to  make  a  proper  pre^ 
fentmeot,  or  to  give  due  notice  of  the  dishonour  of  such  bill.    2  Taunt  206. 

2.  One  who  for  the  honour  of  the  payee  accepts  a  foreign  bill  protested  for  non-accep- 
tance, is  not  liable  without'a  regular  presentment  to  the  drawee  (or  payment,  and  protest 
on  refusal.     16  East,  39 1 . 

S.  The  bankruptcy,  or  known  insoWency  of  the  drawee  or  maker,  is  no  excuse  for  neg- 
lect to  make  a  presentment,  or  to  gire  notice.    1 1  Cast  114.     5  Taunt.  30.     16  East,  1 12. 

4.  Shutting  up  the  counting-house  at  which  a  note  is  made  payable,  is  equivalent  to  a 
refusal  to  pay,  and  dispenses  with  a  presentment  there.     16  East,  1 12. 

5.  Though  a  person  who  guarantees  the  payment  of  money  to  be  paid  by  a  bill,  is  entitled 
(Ihough  no  party  to   the  bill)  to  insist  on  the  neglect  to  make  a  proper  presentment,  or  to 

fiTe  due  notice  of  the  dishonour  of  such  bill.  2  Taunt.  206.  Yet  proof,  that  before  the 
lUl  became  due,  the  parties  liable  thereon  were  bankrupt  or  insolvent,  will  be  prima  facie 
eyidence  that  a  demand  upon  them  would  have  been  of  no  avail ;  and,  unless  answered, 
will  dispense  with  the  necessity  of  making  such  a  presentment,  or  eivins:  such  notice.  G 
East,  242. 

6.  If,  on  hearing  of  the  acceptor's  insolvency,  the  drawee  gives  the  payee  a  check  (o  pay 
over  to  the  then  holder,  but  which  is  not  dono  until  after  the  bill  is  due;  this  is  not  a  dis- 
pensation of  presentment.     2  B.  &  P.  277. 

7.  A  bill  payable  after  sight,  must  cither  be  continued  in  circulation,  or  presented  within 
a  reasonable  time.     2  H.  fi.  565.    7  Taunt.  397. 

8.  If  a  bill  payable  abroad  at  a  certain  time  after  sight,  is  taken  in  a  course  of  negotia- 
tion, it  is  not  necessary  to  send  it  by  the  first  opportunity  to  the  place  where  it  is  payable. 
2H.  B,  665. 

9  If  a  bill  is  payable  in  India  sixly  day»  after  sight,  it  is  not  necessarily  a  neglect  to  omit 
presenting  it  for  acceptance  for  twenty  six  days  after  its  arrival    2  H.  B.  1565. 


they  are  presented  at  Lisbon  for  acceptance^  and  dishonoured.    Held,  that  B.  was  jusliilcd 

[*u8i  r*i^sij 


Payment.  135 


in  circalatiDg  (he  bills  withoat  firat  preseDtin;  them  for  acceptance.  S  Mars.  454.  7  Taont. 
159. 

11.  A  check  payable  on  demaad,  need  not  be  presented  till  the  day  following  that  on 
which  it  is  giYOD.    2  Taunt  38a 

12  A  preseotment,  out  of  the  hours  of  business,  to  a  person  of  a  particular  description,  a 
banker  t,gr,  in  a  place  where,  by  the  known  usage,  all  persons  of  that  description  begin 
and  leave  off  business  at  stated  hours,  is  insufficient.  7  East,  385.  3  Smith,  358.  1 M.  & 
8.28. 

13.  Semblt^  that  a  presentment  at  a  banking-house  by  a  notary,  with  a  Tiew  to  protest, 
must  be  within  the  hours  of  business.     1  M  &  S.  28.    ' 

14.  Promissory-notes  are.  by  the  st  3  &  4  Ann.  c.  9.,  placed  precisely  upon  the  same  foot- 
iag  as  inland  bills  of  exchange.  Therefere,  where  three  days  grace  are  allowed  upon  the 
one,  they  likewise  are  upon  the  other.  4  T.  R.  148.  Even  though  the  note  is  not  negotia* 
ble.    6  T.  R.  123. 

15.  A  bill  drawn  on  Leghorn,  was  not  presented  in  time,  owing  io  the  political  state  of 
the  country  at  that  time  which  rendered  it  impossible  to  present  it.  Held,  that  it  befaig 
afterwards  presented  for  payment  with  due  diligence,  and  refused  for  want  of  presentation 
when  due  ;  the  bolder  might  recover  against  the  antecedent  parties;  and  eridence  of  thia 
impossibiJity  of  presenting  at  the  time  of  the  maturity  of  the  bill  might  be  giren  on  the  ordi- 
nary ayerment  that  it  was  duly  presented.    2  Smith,  223^ 

16.  Sending  a  check  to  one^s  banker  to  obtain  payment  is  a  negation  ;  so  that  (being 
payable  on  demand,)  the  banker  has  till  the  day  following  that  on  which  he  received  it,  to 
present  it.    2  Taunt.  388. 

17.  Where  a  person  in  London  received  a  check  upon  a  London  banker,  between  one 
and  two  o'clock,  and  lodged  it  soon  after  four  with  his  banker,  and  the  latter  presented  it 
between  five  and  six,  and  got  it  marked  as  a  good  check,  and  the  next  day  at  noon  present- 
ed it  for  payment  at  the  clearing  house  ;  the  court  held,  that  there  had  l>een  no  unreasona- 
ble delay,  either  by  the  holder  in  not  presenting  it  for  payment  on  the  first  day,  (which  he 
might  have  done,)  or  by  his  banker  in  presenting  it  at  the  clearing  only,  on  the  following 
day  at  noon.  It  being  proved  to  be  the  usaee,  among  such  bankers,  not  to  pay  che<^  pre* 
aented  by  one  banker  to  another  after  four  o  clock,  but  only  to  mark  them  if  good,  and  to  pay 
them  the  next  day  at  the  clearing  house.    2  Taunt  386. 

18.  It  is  no  excuse  for  not  having  presented  a  note  in  time  for  payment,  &c.  that  the  de- 
fisndant  indorsed  it  to  guarantee  a  debt  from  the  maker ;  or  that  the  defendant  knew  before 
it  was  due,  that  the  maker  could  not  pay  it,  and  had  desired  a  banker,  at  whose  house  it 
was  made  payable,  to  send  it  to  him,  and  he  would  pay  it    2  H.  B.  809. 

19.  A  creditor  on  the  26th  received  a  bill  in  payment,  due  the  28th  ;  he  forwarded  Itte 
bis  agent  on  the  29th,  by  whom  it  was  duly  forwarded  for  presentment  Held,  that  the 
creditor  by  such  laches  made  the  bill  his  own.     16  East,  248, 

20.  K.  B.  held  that  a  presentment  tliere  is  unnecessary.  13  East,  459.  Hnffam  v.  EUSf, 
in  Dom.  Proc.  Bayley  on  Bills,  98.  n.  Sd  edit :  accord  O.  B.  hold  that  it  is  necessary,  t 
Taunt  61 .     3  Taunt  397.     1  Mars.  80.    6  Taunt.  344. 

SI.  Naming  a  place  of  payment  in  the  body  of  a  note,  renders  a  presentment  there  neces- 
sary.    14  East,  500.    16  East,  1 10.    3  M.  &  S.  150.    5  Taunt  30. 

22.  If  a  promissory-note  is  made  payable  at  a  particular  place,  by  a  memorandum  insert- 
ed, not  in  the  body,  but  at  the  loot  of  the  note,  the  memorandum  forms  no  part  of  the  con- 
tract, so  that  a  presentment  there  is  not  necessary  to  complete  the  holder^s  right  against  the 
maker.    4  M.  Ac  S.  505.    , 

23.  If  a  bill  or  note  is  mado  payable  at  a  banker's,  it  is  sufficient  to  present  it  for  payment 
at  the  banker's  ;  and  the  banker  is  himself  the  holder,  it  is  sufficient  for  him  to  see  whether 
he  has  effects  in  band.    2  H.  B.  509. 

24.  Where  an  agent  accepts  a  bill  for  his  principal ;  who  is  then,  and  who  continues 
abroad  when  it  falls  due,  it  must  be  presented  for  payment  to  t  he  agent.    2  Taunt  206. 

25.  From  part  payment  of  a  bill  after  it  has  become  due,  without  any  objection  being 
made  fot  want  of  notice.  1  Taunt  12.  Or  a  promise  to  pay.  7  East,  321.  The  jury  may 
presome  that  it  has  been  properly  presented,  that  notice  has  been  duly  given,  and  that  a 
protest  (where  necessary)  has  been  made.  And  such  presumption  may  be  made,  though 
the  promise  was  not  made  to  the  plaintiff  or  in  his  presence,  but  to  a  subsequent  indorsee 
who  then  held  the  bill  or  note.     13  East,  417. 

26.  The  circumstance  of  a  presentment  by  a  public  notary,  does  not  warrant  an  inference 
that  the  bill  had  been  duly  presented.     1  M.&  S.  28. 

27.  Application  by  the  indorser,  after  declaration  for  further  time  to  pay  the  bill,  is  [•ja 
waver  of  an  objection  founded  on  a  defective  presentment,  if  given  with  notice  ;  which  may 
b«  presumed  from  the  offer.     15  East,  275 

28.  An  acceptance  may  be  by  parol.    Str.  1000.    B.  R.  H.  74. 

29.  An  acceptance  may  be  partial .    Str.  214. 

30.  Whether  given  facts  amount  to  an  acceptance,  and  whether  it  be  absolute,  or  quaVi- 
#ed  only,  is  purely  a  question  of  law.    1^  T.  R.  1,86.  r#i  on! 
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SI.  A  pTomiBe  te  accept  an  existiDg.  bill,  if  it  ioflaence  any  peri^n  to  take  the  biU«  ii  a 
complete  acceptance  as  to  that  person  and  all  labseqaent  parties.     4  East,  57. 

o2*  If  the  drawee  of  a  bill,  upon  being  applied  to  for  acceptance,  use  words  which  import 
a  promise  to  pay  the  bill,  this  amoanti  to  an  acceptance.  JilUer^  where  the  words  are 
used  upon  a  different  occasion,  auad  with  a  different  intent,  as  where  the  occasion  is  an  ap« 
plication  not  for  acceptance,  but  for  payment  of  the  bill,  and  the  intent  be  not  to  accept, 
but  to  pay.     4  M.  &  S.  305. 

33.  A  promise  in  a  tetter  that  the  writer  will  *^  accept,  or  certainly  pay,^*  a  bill  thea 
drawui  is  an  accepfanco.     5  East,  614.    2  Smith,  98. 

t)4.  A  mere  engagement  to  the  drawer  is  nono  to  the  holder,  unless  accompanied  by  sucl) 
circumstances  as  may  induce  a  third  person  to  tal(e  the  bill.     Cowp.  572. 

35.  It' A.  writes  a  letter  ;  ^^  I  wtU  pay  the  bill  if  B.  do  not ;  I  do  not  expect  they  will 
pay  it,  but  judge  proper  to  take  their  answer  before  I  do  (*'  you  may  ^^  rest  satisfied  of  the 
payment  ;^^  it  is  an  acceptance  ;  and  interest  shall  be  allowed  from  that  time.    Str.  648. 

36.  If  A.  desires  leave  to  draw  on  B.,  and  ho  will  reimburse  him  by  drafts  on  C  ;  B.  con- 
tents ;  A.  draws  ;  B.  accepts,  and  then  writes  to  C,  to  know  if  he  will  accept  their  bills 
on  the  credit  of  A.,  and  C.  answers  that  he  will  honour  their  bill ;  this  is  an  acceptance, 
and  C.  shall  pay  a  bill  drawn  un  him  by  B.,  after  notice  from  him  that  A.  has  failed.  3 
Burr.  1663. 

37.  A  promise  to  accept  a  bill  to  be  afterwards  drawn,  is  no  acceptance  of  the  bill  when 
drawn,  unless  some  person  be  thereby  induced  to  take  or  retain  the  bill  )  and  indeed,  it  may 
be  doubted,  whether  in  any  case,  a  promise  to  accept  a  non-existing  bill,  would  now  be  con* 
sidered  as  an  acceptance  of  the  bill  when  drawn.     1  East,  98. 

38.  A  promise  by  the  drawee  of  a  bill,  after  a  refusal  to  accept,  and  protest  for  non-accep- 
tance, to  pay  on  an  application  for  payment,  is  binding,  not  as  an  acceptancy,  but  as  a  pro- 
mise to  pay.    4  M.  i^:  ti.  303. 

39.  If  A  ,  on  being  requested  to  accept  a  bill  and  draw  upon  B.  for  the  amonot,  draws 
upon  B.,  this  by  itself  is  not  an  acceptance,  since  the  act  sanctions  no  other  inierence  than 
that  he  meant  to  ascertain  whether  he  should  be  indemnified.     1  T.  R.  269. 

40.  A  foreign  bill  payable  so  many  days  after  sight  is  presented  for  acceptance,  dishon- 
oured, and  protested  for  non-acceptance.  When  it  becomes  due  it  is  presented  for  pay- 
ment, and  a  further  demand  made  upon  the  drawee  for  the  charges  of  protesting  it.  The 
drawee, in  form  9  the  clerk  who  brings  the  bill,  that  it  would  be  paid,  but  that  a  certain  por- 
tion of  the  charges  woald  not.  The  clerk  answers,  that  he  cannot,  without  further  orders, 
receive  payment  without  the  entire  charges.  Fie  afterwards  returns^  having  communicated 
with  the  holder ;  the  drawee  then  refuses  payment  altogether.  Held,  that  the  ofiertopay 
did  not  amount  t  >  an  acceptance.  The  offer  was  not  to  accept  the  bill,  and  the  parties 
nbver  contemplated  an  acceptance.  To  make  it  enure  as  an  acceptance,  would  be  doing 
violence  to  the  p]Hin  intention  ofthe  parties.     4  M.  &  S.  303. 

41.  If  drawee  refuses  acceptances  not  having  efiects  of  drawer,  and  some  time  after  he 
has  elTocts,  says  he  will  do  what  he  can,  and  the  bill  is  again  presented,  and  left  with  him 
for  ten  days,  and  drawee  then  offers  to  let  the  holder  of  the  bill  have  some  effects  to  sell  and 
pay  himself,  this  is  not  an  acceptance.     B.  R.  H.  278. 

42.  There  may  be  a  conditional  acceptance.     Cowp.  574.     Str.  1152.     2  Wils.  9. 

43>  The  holder  of  a  bill  is  not  bound  to  receive  a  conditional  acceptance.  And  if  he 
once  refuses  it,  as  by  protesting  tlie  bill  for  non-acceptance,  he  cannot  afterwards  set  it  up. 
I  T.  R.  182. 

44.  An  agreement  to  accept  on  certain  conditions  is  discharged,  if  the  conditions  are  not 
complied  with.     Dougl.  297. 

45.  A.  in  June,  1811,  agrees  to  purchase  a  house  of  B.  for  10002.  paying  3002.  down  ;  full 
possession  to  be  given  by  1st  June,  1812.  B.  is  arrested  in  June,  1811,  on  which  A.  accepts 
a  hill  for  B.  in  favour  of  B.^s  creditors,  *•*  payable,  if  the  house  should  be  given  up,  on  1st 
June,  1812.''^  At  B.'^s  request,  A.  puts  his  nephew  into  the  house  to  take  care  of  if,  while 
B.  remains  in  custody.  B.  having  a  bad  title  to  the  house,  gives  up  all  claim  to  it,  and  A. 
purchases  it  of  the  real  owner,  being  allowed  the  300/.  which  he  had  paid  to  B.  Held, 
that  the.possessibn  which  A.  had  of  the  house  from  B.  was  not  such  a  compliance  with  the 
condition  of  the  acceptance,  as  to  support  an  action  by  the  holder  of  the  bill 'against  A. 
1  Mar.  176. 

46^  The  drawee  by  accepting^  admits  the  hand>writing  of  the  drawer,  and  is,  therefore, 
liable  to  a  honafidc  holder,  though  the  bill  is  a  forc:ery.  1  T.  R.  654. 3  Burr.  1354.  1  Blk. 
500.  * 

47.  An  acceptance  imports  that  the  acceptor  has  received  value  from  the  drawer.  I  T. 
R*409.    3T.  U.  182. 

48.  It  has  been  held,  that  if  the  drawee  write  an  acceptance  on  a  bill  left  with  him  by 
the  holder,  he  cannot  revoke  such  acceptance,  even  while  the  bill  remains  in  his  posses- 
sion, and  before  it  is  called  for  by  the  holder.  4  Esp.  5.^70.  Though  this  appears  not  to  be 
settled.  6  East,  199.  If,  howeVer,  upon  such  acceptance  being,  in  fact,  cancelled  by  the 
drawee,  the  holder  has  the  bill  noted  for  non-acceptance,  he  will  be  precluded  from  after- 
wards insisting  upon  the  validity  of  the  acceptance.    6  East,  %upra,  9.  C.    2  Smith,  337. 
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[*](F70  How  paid. 

The  acceptor  ought  to  pay  the  bill,  hyhm  accepted  within  three  days  af- 
ter the  time  limited  for  paymeDt.     Mar.  23,  24.     1  Sal.    1 28. 
i|  And  the  three  days  shall  be  computed,  exclusive  of  the  day  upon  which  it 

I  became  payable.     Mar.  23,  24. 

■    '     .      ■    '  11.  —  . 

49.  If  the  drawee  of  a  bill  says  he  cannot  accept  it  till   stores  are  paid  for,  it  amoanta 
to  an  undertaking  to  accept  when  they  are  paid  for.    Coiirp.  571. 

50.  A.,  in  London,  consigns  goods  to  B.  at  Bristol,  to  be  disposed  of  for  him  by  B.  ; 
and,  after  they  are  shipped  oflf,  writes  to  B.,  incloking  the  bill  of  lading,  and  raqnestinr 
leave  to  draw  on  B.  in  about  Ihrac  months ;  to  which  B.  replies,  "  that  the  moment  the 
goods  arrire,  A.  migfht  depend  on  hearing  from  him,  when  he  might  draw  upon  him  ;  or, 
that  B.  would  send  him  a  banker's  draft."  The  goods  arrive,  and  a  bill  at  two  months 
aigbt  is  presented  to  B.,  which  be,  being  a  creditor  of  A.,  refuses  to  accept.  Held,  that  the 
promise  by  B.,  to  gi79  notice  to  A.,  when  A.  might  draw  upon  him,  was  an  undertaking  to 
accept  the  bill  when  drawn  ;  and  that  the  three  months  were  to  be  reckoned  fromtfae  date 
of  the  letter,  and  not  from  the  arrival  of  the  goods.     2  Mars.  41.     6  Taunt.  340. 

•{  5J.  Of  presentment  and  demand  of  payment.  Vide  Mnnroe  v.  Easton,  2  Johns.  Cas. 
75.  Brower  v.  Jones,  3  Johns.  Rep.  230.  Jackson  v.  Richards,  2  Gabies'  Rep.  343.  Bank 
of  Utica  v.  Smith,  18  Johns,  Rep.  230.  Rpbinion  v.  Ames,  20  Johns.  Rep.  146.  HoUiday 
V.  Martinet,  20  Johns.  Rep.  168.  Go  wan  v.  Jackson,  20  Johns.  Rep.  176.  Lenox  v. 
Roberts,  2  Wheat.  373. 

52.  If  the  last  day  of  grace  be  on  Sunday,  demand  of  payment  must  be  made  on  the  day 
preceding.    Jackson  y.  Richards,  2  Gaines'  Rep.  343. 

53.  When  a  bill  or  note  is  made  payable  at  a  particular  place,  it  must  be  presented  at 
audi  place  for  payment ;  but  if  payment  be  personally  demanded  o{  tha  maker,  elsewhere, 
no  objection  being  made,  it  will  be  sufficient.  Herring  v.  Sanger,  3  Johns.  Cas.  71.  Vide 
Bootr.  Franklin,  3  Johns.  Rep.  207.  Mason  r.  Fanklin,  Id.  202.  Anderson  v.  Drake,  14 
Johns.  R^.  114.  Wolcott  T.  Santvoord,  17  Johns.  Rep.  248.  Hartford  Bank  v.  Stedman 
k  Gordon,  3  Conn.  Rep. 

54.  If  the  notary  go  to  the  maker's  house  and  find  it  shut  up,  he  being  out  of  town,  it 
will  be  a  sufficient  demand.     Ogden  r.  Gowley,  2  Johns.  Rep.  274. 

55.  The  holder  of  a  bank  check,  roust  present  it  at  the  bank  within,  a  reasonable  time, 
before  he  can  charge  the  drawer.  Gruger  v.  Armstrong,  3  Johns.  Cas.  5.  Conroy  v.  War- 
ren, Id.  259.' 

56.  Of  the  acceptance  of  a  bill  of  exchange.  Vide  Banorgee  v.  Hovey,  5  Mass.  Rep.  11. 
Storer  v.  Logan,  9  Mass.  Rep.  55.  Maybe  w  v.  Prince,  11  Mass.  Rep.  54.  Goolidge  v. 
Payson,  2  Wheat.  66. 

57.  Acceptance  by  a  collateral  writing,  is  valid.  M'Evers  v.  Mason,  10  Johns.  Rep. 
207. 

58.  On  the  non-acceptance  of  a  bill,  a  right  of  action  accrues  to  the  holderi)  and  he  it 
not  bound  to  wait  until  the  bill  is  protested  for  non-payment,  before  he  can  commence  hij 
suit     Weldon  v.  Buck,  4  Johns.  Rep.  144. 

59.  An  acceptance  of  a  bill  need  not  be  in  writing  ;  but  it  may  be  proved  by  evidence 
of  words,  and  of  the  conduct  of  the  party.     Mayhew  v.  Prince,  ut  mpra, 

60.  So  if  an  individual  partner,  in  his  own  name,  draw  a  bill  on  the  firm  of  which  he  it 
a  member,  for  their  joint  benefit,  the  act  of  drawing  the  bill  will  amount  to  an  acceptance. 
Dongall  V.  Gowles,  5  Day,  511. 

61.  Of  notice  of  non-acceptance  and  non-payment.  Vide  Tunno  v.  Lague,  2  Johns. 
Cas.  1.  Morgan  v.  Wpodworth,  3  Johns.  Cas.  89.  Berry  v.  Robinson,  9  Johns.  Rep.  121. 
Corp  V.  M'Comb,  1  Johns.  Cas.  328.'  Jackson  v.  Richards,  2  Calnes'  Rep.  343.  Ireland 
V.  Kip,  10  Johns.  Rep.  490.  Stewart  v.  Eden,  2  Gaines'  Rep.  121.  Chapman  v.  Lips- 
combe,  1  Johns.  Rep.  294.  Miller  v.  Hackley,  5  Johns.  Rep.  375.  Smedes  v.  Utica  Bank, 
20  Johns.  Rep.  372.  Shepard  &  Hawley  v.  Loomis,  1  Conn.  Rep.  367.  Stcinmets  v.  Cur- 
rey,  1  Dall.  234,  270.  Robertson  v.  Vogle,  1  Dall.  252.  Bank  of  N.  America  v.  Pettit,  4 
Dall.  127.  Ball  v.  Dennison,  4  Dall.  164.  Smith  v.  Bank  of  Washington,  5  Serg.  & 
Rawle,  322.  Fisher  v.  Evans,  5  Binn.  541.  French's  Ex'x.  v.  Bank  of  Columbia,  4 
Cranch,  141. 

62.  The  insolvency  of  the  maker  of  a  note,  will  not  dispense  with  notice  to  the  indorser. 
Barton  v.  Baker,  1  Serg.  Ic  Rawle,  334.     May  v.  Coffin,  4  Mass.  Rep.  34 1.     Vide  Bond  v. 
Famham,  5  Mass.  Rep.  170.    Xjenox  v.  Leverett,  10  Mass.  Rep.  ir   Buck  v.  Cotton,  2  Cona 
Rep.  126.  > 

[*121] 
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Except  where  prejudice  may  happen  by  the  delay  :  as,  where  the  post 
will   depart  in  the  interim,  or  me  third  day  is  a  Saturday,  &c.     Ibid. 

So,  if  a  bill  be  dated  Ist  May  payable  at  usance,  it  shall  be  paid  three 
days  after  the  first  June.     Mar.  18. 

If  payable  at  double,  or  treble  usance,  three  days  after  the  1st  July,  or 
August.     Ibid. 

If  dated  ult.  February,  three  days  after  ult.  April  or  May,  and  not  after 
the  28th  of  April  or  May,  Uiough  February  has  but  twenty-eight  days. 
Ibid. 

If  payable  at  a  day  certain,  viz.  9th  March,  &c.  it  ought  to  be  paid  accord- 
ing to  the  style  where  payable.     Mar.  32.  25. 

If  payable  at  six  days  sight,  it  ought  to  be  paid  so  many  days  after  actual 
acceptance,  or  in  three  days  after.     Mar.  19. 

[By  the  custom  of  merchants  in  London,  the  payer  of  a  bill  has  the  whole 
day,  on  which  it  becomes  due,  till  five  o'clock,  to  discharge  it  in« .  2  T. 
R.  59.] 

[Qu(sre.  Whether  the  acceptor  of  an  inland  bill  is  bound  to  pay  it  on  de- 
mand at  any  reasonable  time  of  the  third  day  of  grace,  or  whether  he  is  al- 
lowed the  whole  of  that  day  to  pay  it  in  ?     4  T.  R.  1 70.] 

If  a  bill  directs  the  payment  at  a  certain  place,  it  ought  to  be  paid  there, 
without  other  demand  than  at  the  place,  though  the  acceptor  lives  at  a 
place  remote.     Mar.  26. 

[*]If  it  directs  the  payment  to  A.  or  order  to  the  use  B.,  it  shall  be  paid 
to  A.  or  order,  who  is  a  trustee  for  B.     R.  2  Vent.  310. 

If  a  bill  after  acceptance  be  lost,  upon  notice  of  the  loss  by  a  notary, 
the  acceptor  ought  to  pay  it,  if  a  bond  or  sufficient  security  be  given  to  him 
for  his  indemnity.     Mar.  19,  20. 

But  if  the  deliverer  after  acceptance  countermand  his  bill,  and  this  be  du- 
ly notified  by  a  notary  to  the  acceptor  before  the  time  of  payment,  it  ought 
not  to  be  paid  :  for  the  deliverer  of  the  money  is  master  ofthe  bill  till  pay- 
ment.    Mar.  17,  18. 

And,  therefore,  it  ought  not  to  be  paid  before  it  is  due,  and  if  it  be,  it 
will  be  at  his  own  peril,  if  it  be  afterwards  countermanded.     Mar.  31.  32. 

I  If  a  bill  or  note  be  paya  ble  at  so  many  months  after  date,  calendar  an4 
not  lunar  months  are  intended.  Leffingwell  v.  White,  1  Johns.  Cas.  99. 
Vide  Loring  v.  Hailing,  15  Johns.  Rep.  119.  OmU  semh. 

A  note,  in  which  no  time  of  payment  is  expressed  is  payable  immediately. 
Thompson  v.  Ketcham,  8  Johns  Rep.  146.  2d  edit.  Herrickr.  Bennett, 
Id.  291.  } 

(F  8.)  How  protested.    For  non*aeceptaiice. 

If  the  person,  to  whom  a  bill  of  exchange  is  directed,  refuses  acceptance, 
a  protest  of  non-acceptance  shall  be  made  by  a  public  notary,  and  thereup- 
on the  drawer,  or  indorser  must  give  security  for  payment  with  damages  and 
costs,  if  it  be  not  paid  by  him,  to  whom  directed,  at  the  time  limited  in  the 
bill.     Mar.  24.  27.  28.  (r) 

[In  an  action  against  the  drawer  of  a  foreign  bill  a  protest  for  non-accep- 
tence  must  be  proved.     5  T.  R.  239.     2  T.  R.  713.J  (*) 

<r)  To  authorise  a  protest  to  a  foreign  bill,  the  demand  mait  be  made  by  a  public  nota* 
ry.    4  T.  R.  375. 

(0  If  the  drawer  of  a  foreign  bill  of  exchange  bad  no  effects  in  the  hands  of  the  drawee, 
and  had  no  reasonable  grounds  to  expect  that  the  bifl  would  be  honoured,  a  nrotest  it  im- 
necessary  to  charge  bia.    11  Eaili  171. 
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So,  it  shall  be  protested,  if  it  be  accepted  only  for  part«  Mar.  17.  21* 

If  it  be  accepted  at  a  day  after  the  time  of  payment  limited  by  the  bill. 
Mar.  21. 

If  a  bill,  directed  to  two  jointly,  be  accepted  only  by  one.     Mar.  16. 

If  it  be  accepted  by  a  stranger,  for  the  credit  of  the  drawer.     Mar.  21. 

Or,  by  him  to  whom  directed,  for  the  credit  of  the  drawer,  bat  not  for  the 
intent  mentioned  in  the  bill.     Mar.  30. 

So,  there  shall  be  a  protest,  if  he,  toVhom  it  is  directed,  cannot  be  found, 
or  U  not  found  at  his  house.     Mar.  33. 

So,  if  a  bill  be  accepted,  and  afterwards  the  acceptor  fails  in  his  credit, 
other  security  may  be  demanded  from  the  acceptor  by  a  notary,  and  if  it  be 
refused,  the  bill  shall  be  protested  for  want  of  better  security.     Mar.  27. 

Security,  upon  a  protest  for  non-acceptance,  is  usually  given  by  another 
Bubscnption  under  the  protest,  that  he  will  be  bound  as  principal  for  the 
sum  mentioned  in  the  bill,  upon  which  the  protest  is  made.     Mar.  28. 

But  by  the  st«  3  &  4  Ann.  9.  a  protest  need  not  be  on  an  inland  bill,  unless 
it  be  for  value  received,  and  for  20/.  or  more. 

And  the  drawer  is  not  liable  for  costs,  &c.  on  non-acceptance,  unless  pro- 
test be  made  for  that  cause,  and  notice  given  of  it  in  fourteen  days  after,  to 
him  from  whom  the  bill  was  received. 

So,  if  he.  to  whom  payable,  does  not  protest  the  bill  for  several  years  after 
it  is  due,  the  drawer  shall  not  be  chained*     Per  Treby.  1  Sal.  127. 

But  an  action  lies  upon  an  inland  bill,  since  the  3  &  4  Ann.  9.  for  the 
original  debt  upon  a  bill,  without  a  protest ;  for  that  is  not  requisite,  [*Jex- 
cept  for  extraordinary  damages  for  delay  of  payment.     R.  Mod.  Ca.  81. 

{  A  bill  drawn  in  the  United  States  on  a  person  in  any  part  of  the  United 
States,  is  an  inland  bill,  and  need  not  be  protested  for  non-acceptance  or 
non-payment,  but  a  regular  ^notice  of  non-acceptance  must  be  given  to  charge 
the  indorsor.     Miller  v.  Hackley^  5  Johns.  Rep.  375.  \ 

(F  9.)  For  non-payment. 

So,  if  a  bill  be  accepted,  and  not  paid  in  three  days  after  the  time  limited 
for  payment,  a  protest  shall  be  made  by  a  notary  for  non-payment,  and 
thereupon  the  drawer  shall  be  bound  to  all  damages  and  costs.     Skin.  410. 

And  the  drawer  shall  pay  presently,  or  shall  take  the  same  time  for  it,  as 
was  allowed  for  payment  upon  the  bill  of  exchange.     Mar.  28. 

And  though  the  bill  be  protested  for  non-payment,  or  for  want  of  other 
security,  the  acceptor  shall  not  be  excused.     Mar.  13. 

If  a  bill  be  protested  for  non-payment,  security  may  be  required  of  tKe 
drawer,  as  well  as  upon  a  protest  for  non-acceptance.     Mar.  28. 

Or,  if  the  bill  was  before  protested  for  non-acceptance  and  security  then 
given,  it  is  sufficient  that  notice  be  gtven  to  the  drawer.     Ibid. 

So,  if  a  bill  be  paid  only  in  part,  he  may  receive  so  much,  and  make  a  pro- 
test for  non-payment  of  the  residue.     Mar.  17. 

Though  it  was  accepted  only  for  part,  and  protested  for  non-acceptance. 
Mar.  16,  17. 

Or,  if  a  bill  be  accepted  at  a  subsequent  day,  and  a  protest  for  non-accept- 
ance, according  to  the  tenor  of  the  bill,  if  the  acceptor  afterwards  refuse  pay- 
ment at  the  day  by  him  accepted,  it  shall  be  protested  again  for  non-payment. 
Mar.  21.     2T.R.  713. 

If  the  acceptor  dies,  the  bill  shall  be  demanded  at  the  time  it  is  due,  of 
his  executor  or  administrator,,  and  if  it  is  not  paid,  there  shall  be  a  protest. 
Mar.  32. 
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So,  if  he,  to  wliom  payable,  die,  and  security  be  offered  for  (he  iodemnlty 
of  the  acceptor,  there  shall  be  a  protest,  if  it  be  not  paid,  though.no  will  be 
proved,  or  administration  taken.     Ibid. 

(F  10.)  How  the  protest  shall  be  made. 

The  protest  must  be  made  by  a  public  notary  (/)  upon  all  foreign  bills  of 
exchange.      1  Sal.  131. 
[Because  he  is  a  public  officer  to  whom  credit  is  given.     4  T.  R.  175.] 
And  upon  the  bill  itself,  not  upon  a  copy,  except  for  special  cause.     Sho. 
164. 

But  where  the  first  bill  is  lost,  and  a  copy  is  sent ;  by  reason  a  third  cannot 
be  had,  and  the  second  was  not  sent,  the  protest  may  be  upon  the  copy.  R. 
Sho.  164. 

By  the  st.  9  &  10  W.  3.  17.  the  protest  on  an  inland  bill  shall  be  by  a 
public  notary,  or  in  default  by  other  substantial  person  of  the  city,  or  place, 
before  two  witnesses,  by  writing  under  a  copy  of  the  bill:  Know,  &c.  I  A. 

on day  of at  the  usual  abode  of  demanded  payment  of  the 

above  bill,  which  he  did  not  pay,  wherefore,  I  A.  protest  the  said  bill.     Da- 
ted   day  of 

The  protest  must  be  made  during  the  usual  time  of  commerce,  viz.  before 
sun-set.     Mar.  27. 

it  ought  to  be  made,  regularly,  at  some  time,  upon  the  third  day  after  the 
day  of  payment.     Mar.  24. 

r*]Or,  it  may  be  at  any  day  afterwards.     Mar.  24. 
Dj  the  St.  9  &  10  W.  3.  17.  it  shall  be  after  the  expiration  of  the  three 
days  after  an  inland  bill  becomes  due. 

And  the  protest  shall  be  sent,  or  notice  of  it  given,  in  fourteen  days  to  the 
party  from  whom  the  bill  was  received,  who  shall  pay  on  producing  it, 
the  principal,  interest,  and  charges ;  otherwise  he  that  neglects  to  make  and 
send  such  protest,  or  give  notice,  shall  be  liable  to  all  costs,  damages  and  in- 
terest. 

And  therefore,  for  default  of  a  protest  of  an  inland  bill  proved  at  the  trial, 
the  drawer  shall  discount  the  damages,  which  he  sustained  by  such  default.. 
1  Sal.  131. 
Or,  he  may  have  an  action  forsucb  damages.     1  Sal.  131. 
And  the  plaintiff  shall  lose  his  interest  and  costs  for  want  of  a  protest  ifi 
due  time.     Ibid. 

[If  the  bill  is  not  protested  according  to  the  9  &  10  W.  3.  the  drawer  can- 
not be  charged  for  interest,  nor  can  interest  be  allowed  for  money  lent  with- 
out a  note.     Str.  910.](?/) 

(F  11.)  How  a  bill  of  exchange  may  be  assigned. 

If  a  bill  of  exchange  be  made  payable  to  B.  or  order,  B.  by  indorsement 
may  assign  it  to  another.     1  Sal.  125. 

So,  the  assignee,  or  indorsee,  may  assign  to  another  toties  quoties.  1  Sal, 
125. 

So,  an  inland  bill,  payable  to  B.  or  bearer,  may  be  assigned  by  B.,  and  he- 
will  be  liable  to  his  indorsee.     R.  1  Sal.  125, 


(/)  As  to  the  qaalificationi  and  appointment  ofpabltc  notaries,  vide  41  G.  3.  c  79. 

(u)  Which  Stat.  giTcs  a  protest  upon  inland  biUs,  payable  at  a  certain  number  of  days  af- 
ter date  only.  Therefore  the  acceptor  of  an  inland  biU,  payable  after  sight,  is  not  liable  to 
the  charge  of  a  protest  for  non-payment    4  T.  R.  570. 
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If  a  bill  be  payable  to  B.  or  order,  for  the  use  of  C,  it  may  be  assigned  by 
B«,  though  he  be  trustee  for  C.     R.  Carth.  5. 

The  iodorser  chaises  himself  as  the  original  drawer,  aud  not  only  as  sure- 
ty for  him.     Cont.  1  Sal.  126.     Ace.  1  Sal.  1 33. 

And  therefore  in  an  action  against  the  indorser,  there  is  no  need  of  proof  of 
resort  to  the  drawer,  and  refusal  by  him.  Cont.  perHoIt,  1  Sal.  136,  127» 
Semh.  ace.  1  Sal.  133.     Videpo*^  (F  13.) 

If  upon  a  bill  payable  to  B.  or  order,  B.  indorses  his  name  and  sends  it  to 
another  to  get  it  accepted,  the  other  may  indorse  a  receipt  for  the  money,  and 
receive  it  in  his  name,  or  indorse  an  assignment  to  himself.  Mar.  30.  1  Sal. 
126. 128. 130. 

But  a  bill  payable  to  A.  or  order,  cannot  be  assigned  to  another  for  part  of 
the  money ;  for  then  upon  a  single  contract,  a  man  would  be  subject  to  seve- 
ral suits.     R.  Carth.  466.  (x) 


(x)  1 .  A  bill  of  exchange  is  negotiable  ad  infinitum  until  it  has  been  paid  by  or  dis- 
charged on  behalf  of  the  acceptor,  so  that  if  it  be  dishonoared  in  the  hands  of  an  indorsee, 
the  indorser  who  takes  it  np  may  negotiate  it  again,  provided  no  prejudice  can  thereby  ac- 
crue to  any  party  to  the  bill,  who  is  discharged  by  his  haying  paid  it.  Nor  is  a  fresh  stamp 
necessary  on  such  refusing  of  the  bill,  since  it  remains  operative  as  a  biU  until  its  end,  pay- 
ment by  the  acceptor,  has  been  attained.    3  M.  &  S.  95.     1  H.  B.  89.  n. 

9.  jkn  executor  or  administrator  may  indorse  notes  or  bills.     Str.  1260.     Barnes,  164, 

3.  A  bill  payable  to  order  is  transferable  only  by  indorsement.     5  Taunt.  786. 

4.  If  a  biU  or  note  be  post-dated  when  it  may  be,  an  indorsement  by  the  payee,  made 
(*]even  before  the  date,  will  entitle  the  indorsee  to  sue  the  drawer  or  maker,  although  the 
indorser  die  before  the  date  of  the  bill  or  note.     13  East,  517. 

5.  k  condition  annexed  by  the  payee  to  his  indorsement,  before  acceptance,  binds  the 
acceptor.    4  Taunt.  30. 

6.  On  a  bill  or  note  payable  to  several  persons  not  in  partnership,  the  right  to  transfer  it 
is  in  all  coUectively,  not  in  any  individually.     Dougl.  2d  edit.  653.  n. 

7.  A  blank  indorsement,  so  long  as  it  continues  blank,  makes  a  bill  or  note  payable  to 
I               (he  bearer.    3  Burr.  1516.     1  Blk.  485.    Pougl.  611. 

8.  Stmble^  that  the  title  of  an  indorsee  has  no  relation  antecedent  to  the  day  on  which 
the  bill  is  transferred  to  him  ;  at  least  he  cannot  set  off  the  bill  to  an  action  commenced  be« 

'  fore  the  transfer.    3  T.  R.  508.  n. 

9.  Thongh  a  biU  be  indorsed  ov^r  before  the  time  appointed  for  its  payment,  yet  if 
it  has  been  dishonoured  by  the  drawee^s  having  refused  acceptance,  the  indorsee  will  be 
liable  to  the  same  objections  as  might  have  been  taken  against  his  indorser,  if  he  take  the 
bill  with  a  knowledge  of  its  having  been  dishonoured.     13  £ast,  498. 

10.  Though  a  bill  due  upoM  the  face  of  it  is  stiU  negotiable,  yet  the  party  taking  it  ac- 
quires no  better  title  than  the  person  from  whom  he  received  it    3  T.  R.  80.     7  T.  K.  630. 

1 1.  The  holder  of  a  banker's  check  may  recover  thereon,*  though  he  did  not  take  it  till 
long  after  date,  and  though  the  party  of  whom  he  took  it  could  not  have  recovered  upon  it, 
provided  he  took  it  bonajide^  and  for  a  valuable  consideration,  and  that  it  was  not  issued 
nntn  some  time  after  its  date.    7  T.  R.  423. 

13.  A  honajlde  indorsee  for  valuable  consideration  may  recover  against  the  acceptor  of  a. 
,  bill  for  the  accommodation  of  this  drawer,  though  he  took  the  bill  with  notice  after  it  had 
I  become  due,  unless  there  was  an  agreement  to  the  contrary.  1  Taunt.  224.  See  3  lisp.  46. 
f                   l3.  If  the  consideration  upon  which*  a  bill  or  note  was  made  is  not  illegal,  an  illegality  in 

the  consideration  upon  which  it  is  afterwards  transferred  will  be  no  defence,  if  the  plaintiff 
;  took  it  bonajide  and  upon  a  good  considerfition.     1  East,  92. 

14.  If  a  bill  or  note  be  deposited  with  a  banker,  for  a  particular  purpose,  indorsed  so  as 
to  give  him  the  right  to  transfer  it,  and  he  negotiate  or  pledge  it ;  such  negotiation  or  pledg- 
ing, although  it  may  amount  to  a  gross  breach  of  trust,  and  defeat  the  purpose  for  which  the 
deposit  was  made,  will  be  binding  on  the  person  who  made  the  deposit ;  as  between  him 
and  an  innocent  holder.     1  B.  &  P.  539.     1  B.  &  P.  648. 

15.  Where  the  proprietor  of  a  biU  indorses  it,  and  gives  it  to  another  to  raise  money 
thereon,  who  passes  it  to  a  third  without  value,  by  whom  it  is  in  like  manner  passed  to  a 
•fourth  after  it  is  due,  the  proprietdr  may  recover  it  from  the  latter.    2  N.  R,  170. 

16.  The  property  in  bank  notes,  obtained  mala  fide,  passes  by  delivery  for  valuable  cpn- 
sideratien  and  without  notice.     13E^st,  13Q.    Id.  135.  n. 

17.  In  case  of  a  loss  by  theft  or  accident,  if  the  bill  or  note  be  assignable  by  mere  delive- 
ry, the  theft  or  finder  may  confer  a  title  by  transferring  it.    3  Burr.  1516.    Dougl.  633. 

Vol.  v.  19  [*»25j 


142  MERCHANT. 

[*](F  12.)  Remedy  upon  a  bill  of  exchange.  Against  the  drawer. 

If  A.  draws  a  bill  of  exchange  upon  B.  payable  to  C,  and  it  be  protested 
for  non-acceptance,  not  finding  other  security,  or  for  non-payment  by  B. ; 
an  action  upon  the  case  upon  assumpsit  lies  against  A.,  by  the  custom  of 
merchants  for  the  money,  and  the  damages  consequent  upon  non-payment. 

So,  a  general  indebitatus  assumpsit  lies  against  the  drawer,  for  money  re- 
ceived to  his  use.     1  Sal.  125. 

So,  debt  lies  against  A.,  who  was  indebted  by  receipt  of  the  money. 
1  Sal.  23.  R.  cont.  T.  1 1  Geo.  in  B.  R.  inter  Welsh  and  Craig,  1  Str.  680. 

And  A.  shall  be  charged,  though  he  be  not  a  merchant ;  for  when  he 
makes  a  bill  of  exchange,  he  shall  be  liable  according  to  the  usage  among 
merchants.     R.  2  Vent.  295.  310.     R.  1  Sal.  125.     Sho.  125.     Carth.  82. 

So,  A.  shall  be  charged  upon  an  inland,  as  well  as  upon  a  foreign  bill  of 
exchange.     1  Sal.  125.  Clift.  927. 

So,  he  shall  be  charged  by  C,  though  he  has  indorsed  it  to  D.,  for  his 
account,  and  as  servant  to  him.     R.  Sho.  164. 

So,  if  a  bill  be  payable  to  C.  or  order,  or  to  C.  and  his  assigns,  aed  by 
indorsefment  C.  assigns  to  D.,  and  he  to  others,  and  B.  does  not  accept,  &c. 
an  assumpsit  lies  against  A.  by  an  indorsee  or  assignee.     R.  2  Vent.  308. 

So,  if  b.  accepts,  and  afterwards  fails  in  payment. 

So,  if  an  indorser  pays  to  any  indorsee,  A.  is  afterwards  liable  to  him.  R. 
Lutt.  888.     Carth.  130. 

So,  A.  will  be  liable,  though  the  bill  was  not  presented  at  the  due  time, 
if  no  accident  in  the  interim.     R.  Sho.  318. 

So,  A.  will  be  liable,  though  the  indorser  was  a  trustee  for  C,  against 
whom  an  extent  was  sued.     R.  Carth.  5. 

But  if  the  drawer  upon  protest  repay  the  money  to  the  deliverer,  he 
shall  not  be  afterwards  liable  to  C,  or  any  indorsee.     Mar.  35. 

So,  the  drawer  shall  not  be  chained,  if  the  bill  be  not,  after  the  time  of 
payment,  protested  in  a  convenient  time.     Per  Treby,  1  Sal.  127. 

If  a  bill  be  not  payable  to  another,  or  order,  though  it  be  indorsed,  the 
indorsee  shall  not  charge  the  drawer.     Per  Holt,  1  Sal.  1 33.(y) 

18.  If  a  bill  of  exchange  be  lost  after  it  ia  due,  the  loser  may  sue  the  acceptor  thereon. 
This  was  rirtually  determined  by  the  Court  (one  judge),  referring  it  to  the  Master  in  an  ac- 
tion on  such  a  bill  to  see  what  was  due  thereon  ;  a  copy  of  the  bill  was  produced,  verified 
by  an  affidavit  of  the  plaintiff's  attorney.    3  M.  &  9.  381. 

19.  The  honafidt  indorsee  df  a  bill  cannot  recover  against  the  acceptor,  if  the  name  of 
the  indorser,  through  whom  he  is  obliged  to  make  title,  is  forged.     4  T.  R.  28. 

SO.  If  the  holder  of  a  bill  get  it  discounted  without  indorsing  it,  or  otherwise  guarantee- 
ing payment,  he  cannot,  on  the  bill  taming  out  to  bo  a  bad  one,  be  compelled  to  refund  the 
money,  unless  ho  knew  at  the  time  that  it  was  so.    3  T.  R.  767. 

21.  Indorsement  by  the  drawer  does  not  give  him  a  new  character,  as  indorser,  or  direst 
him  of  any  liability,  to  which,  as  maker  of  the  bill,  he  would  have  been  subject.  3  Price, 
253. 

S2.  Where  the  indorsee  of  a  note  indorses  to  a  prior  indorser,  he  cannot  be  sued  thereon 
by  the  indorser,  unless  his  own  name  was  originally  used  for  form  only,  which  fact  must  be 
disclosed  by  the  declaration,  since  it  will  not  be  presumed  even  after  verdict.    4  T.  R  470. 

23.  Bills  are  drawn  on  12th  May  by  a  house  in  London  on  a  house  in  Lisbon,  payable  30 
days  after  sight,  and  indorsed  to  A.  in  London :  A.  indorses  them,  without  any  qaaliiication, 
to  B.  at  Paris.  Held,  that  A.  was  bound,  by  his  unqualified  indorsement,  and  could  not 
offer  evidence  to  shew  that  he  was  acting  merely  as  B.^s  agent.     2  Mars.  454.  7  Taunt.  159. 

24.  An  indorsement  in  these  words,  ^*  the  within  must  be  credited  to  J.  S.'^is  restrictive. 
Dougl.  615.  637. 

26.  The  mere  omission  of  words  to  give  a  power  of  transfer,  will  not  make  an  indorse* 
ment  restrictive.    2  Burr.  1216.     1  Elk  296. 

(y)  Ae/iee  oj  diihoneur  ;  ei  vide  supra^  Protest.<— -1.  If  the  holder  of  a  bill  docs  not  give 
collateral  parties  due  notice  of  its  dishonour,  ho  makes  it  bis  own.  1  T.  R.  167.  2  T.  K. 
86.    2  Blk.  747.    6  Barr.  2670.    Str.  829. 

[*126] 


PaymerU.  143 

{  Where  a  bill  of  exchange  is  drawn  bj  a  public  officer,  in  bis  official 
character,  on  his  government,  no  action  will  lie  against  him  in  bia  private 
capacity.     Jones  r.  Lc  Tombe,  3  DalL  384*  { 


\     ~ 


2.  Ifthd  drawer  had  effects  in  the  hands  of  the  drawee  when  the  bill  was  drawn,  he  is 
intitled  to  notice  of  non-acceptance,  although,  at  the  time  when  the  bill  waspresented  Ibr 
acceptance,  and  thence  until  presentment  of  payment,  he  had  not  any.  7  East,  369.  3 
Smith,  328. 

3.  If  the  drawer  of  a  bill  of  exchange  has  reasonable  groand  to'  expect  that  it  will  be 
honoured  on  the  strength  of  a  consignme  nt,  he  is  entitled  to  notice  of  its  dishonour,  althougb 
BO  effects  ever  reach  the  drawee.     16  East,  43. 

4.  Where  a  bill  was  drawn  for  the  accommodation  of  a  remote  indorsee,  and  the  names 
of  all  the  prior  parlies,  were  lent  to  him  ;  held  in  an  action  against  one  of  those  [*]parties, 
an  indoTser,  that  that  defendant  was  entitled  to  notice  of  dishonour.  15  East,  216.  S.  C* 
Bailey  on  Bills,  1 37. 3d  edit. 

5.  The  indorsee,  without  consideration  of  a  bill  drawn  hf  aiictitioas  drawer,  and  accept- 
ed hy  a  hciitiouB  acceptor,  i»  entitied  to  notice  of  the  dishonour  of  the  bilL    4  Taunt.  731. 

6.  If  a  bill  of  exchange  is  drawn  and  giFen  in  satisfaction  of  another  bill  dishonoured  bj 
one  for  whom,  though  no  party  to  the  original  bill,  it  has  been  discounted,  which  also  is 
dishonoured,  and  no  notice  of  the  dishonour  giTen  to  the  drawer,  the  original  bill  mnst  be 
considered  as  satisfied,  if  it  can  be  shown  that  the  drawer  had  effects  in  the  hands  of  the 
drawee.    3  M.  k  S.  36^ 

7.  The  acceptor  of  a  bill  is  discharged  by  the  want  of  due  notice  of  the  dishononr  of  an- 
other bill  given  by  him  in  payment  of  the  former,  and  on  which  he  has  a  right  to  sue*  3 
Taunt.  130. 

*  8.  If  a  foreign  bill,  presented  for  acceptance,  be  dishonoured,  a  protest  for  non-accept- 
ance and  notice  are  requisite.  A  subsequent  protest  for  non-payment,  with  notice,  will 
Bot  supply  the  previous  omission.    2  T.  R.  713. 

9.  The  payee  and  indorsor  of  a  note  payable  on  demand,  was  held  discharged  under  the 
following  circumstances :— He  had  lent  his  name  to  enable  the  maker  to  obtain  cr^it  with 
the  plaintiff,  he  having  then  lately  stopped  payment,  which  was  known  to  all  parties.  The 
plaintiff  made  advances  for  six  months  upon  the  note,  which  advances  they  afterwards  re« 
newed,  without  any  communication  with  the  defendant.  The  maker  became  bankrupt, 
payment  was  demanded  and  refused,  but  no  notice  was  given  to  the  defendant.  13  East. 
187. 

10.  It  is  no  excuse  for  not  giving  notice  \o  the  drawer,  that  on  an  apprehension  that  the 
bill  would  be  dishonoured,  be  lodged  other  money,  which  he  had  of  the  drawee's,  in  the 
hands  of  the  indorser,  on  an  undertaking  by  the  indorser,  that  he  would  return  it  whenerer 
it  should  appear  that  he  was  exonerated  from  the  bill.    3  B.  ilc  P«  239. 

11.  It  seems  that  no  other  circumstances  but  the  having  effects  io  the  drawee's  handff| 
can  entitle  the  drawer  to  notice  of  dishonour.    2  T.  R.  713. 

12.  If  from  the  time  when  a  bill  is  drawn  to  the  time  it  is  dishonoured,  the  drawer  hat  no 
effects  in  the  drawee^s  hands,  he  is  not  entitled  to  notice  of  its  dishonour,  so  that  the  bill 
will  not  be  payment ;  the  use  of  notice  being,  that  the  drawer  may  withdraw  his  offsets. 
1  T.  R.  405. 

13.  If  the  drawer  had  no  effects  in  the  hands  of  the  drawee,  it  does  not  entitle  him  to  no- 
tice that  the  payee  had.     1  B.  &  P.  652. 

14.  Though  the  drawer  of  a  bill  of  exchange  having  effects  in  the  drawee's  hands  when 
he  drew  the  bill,  or  having  then  reasonable  grounds  for  believing  that  it  would  be  honoured 
when  due,  has  a  right  to  notice  of  its  dishonour,  and  is  discharged  by  the  want  of  it ;  yet 
his  having  sent  goods  Xo  the  drawee,  for  which  payment  is  to  be  made  on  a  day  subsequent 
to  that  on  which  the  bill  becomes  due,  does  not  range  within  either  of  the  cases  proposed. 
It  is  not  equivalent  to  effects  in  hand,  since  the  money  is  not  due  ;  and  it  affords  no  ground 
for  supposing  that  the  bill  will  be  paid  ;  on  the  contrary,  it  shows  that  the  drawee  by  post- 
poning the  day  of  payment  has  not  cash  in  hand,  or  cannot  conveniently  part  with  it.  4  M. 
iL  S.  226. 

15.  Though  ignorance  of  the  place  of  residence  of  a  party  entitled  to  notice  is  an  ezcnM 
for  not  giving  any,  yet  it  must  appear  to  the  satisfaction  of  a  jury  (to  the  court  according  tp 
Wigbtw.  76.,)  that  due  diligence  has  been  used  to  discover  it.     12  East,  433. 

16.  Where  the  drawer  said,  before  the  bill  became  due,  that  it  would  not  be  paid ;  held 
unnecessary  to  give  him  notice  of  subsequent  dishonour*     13  East^  21 3« 

17.  It  was  held  in  this  caye,  that  if  the  payee  of  a  note  lends  his  name  merely  to  give  it 
credit,  and  to  enable  the  maker  to  raise  money  upon  it,  and  knows  at  the  time,  that  the 
maker  is  insolvent,  he  is  not  entitled  to  notice,  and  that  it  is  no  defence  for  him  that  the 
note  was  properly  presented  for  payment.    2  M.  B.  336.    But  see  13  East^  187. 

IB.  As  well  in  the  case  of  a  foreign  as  of  an  inland  bfll,  the  ws^at  of  •  ffectf  in  th»,  hands 
of  the  drawee  excuses  (protest  and)  notlcf*    2  T.  R.  713« 
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19.  The  holders  adding  to  a  notice  of  dishonour  duly  Mut,  that  having  reason  to  helieve 
that  a  friend  of  the  acceptor  would  take  it  up  in  a  few  days,  he  would,  to  sare  ezpence,  hold 
the  bill  till  the  latter  end  of  the  week,  does  not  oblige  him  to  giye  a  second  notice  of  non- 
payment.    16  East,  105. 

SO.  The  payee  of  a  bill  of  exchange,  harine  presented  it  for  acceptance,  which  was  re- 
fused, indorses  it  to  the  plaintiff  for  value,  either  to  the  drawer  or  to  the  indorsee.  The 
latter  presents  it,  and  it  is  again  refused  acceptance,  of  which  the  drawer  receives  due  no- 
tice. Held,  that  the  drawer  was  not  discharged  from  his  liability  to  the  indorsee  [^by 
the  payee's  neglect  to  give  notice  of  the  previous  dishonour.     1  Mars.  613.    6  Taunt.  305. 

21.  The  notice  must  come  from  the  holder  himself  f  its  object  being  to  inform  the  other 
that  he  looks  to  him  for  payment.     1  T.  R.  167.    2  T.  R.  168.    Subjine.    2  Taunt.  224. 

22.  The  notice  must  be  sent  within  a  reasonable  time  ;  and  what  is  a  reasonable  time  is, 
after  the  situation  of  the  parties,  and  the  other  facts  of  the  case  have  been  ascertained  by 
the  jury,  purely  a  question  of  law,  since,  for  the  sake  of  certainty,  no  question  riiould  ever 
be  left  to  a  jury  which  the  court  are  (constitutionally  and  in  the  nature  of  things)  compe- 
tent to  decide.  1  T.  R.  167.  2  T.  R.  180.  Sub  fine.  6  East,  3.  2  Smith,  195.  See 
Dougl.  515. 

23.  The  rule  on  the  subject  of  notice  is,  that  if  the  parties  live  in  the  same  place,  the  no- 
tice must  not  be  later  than  the  day  after  the  dishonour.  If  at  a  distance,  it  must  be  sent  by 
the  next  post.  1  T.  R.  167.  2  T.  K  186.  Sub  fint^  which  means  the  next  conyenient 
post.    6  East,  3.    2  Smith,  196. 

24.  If  notice  is  actually  received  at  any  hour  before  the  expiration  of  that  day  on  which 
it  ought  to  be  given,  it  is  sufficient.    2  Taunt.  224. 

25.  Where  a  bill  is  returned  for  non-payment  to  a  party  residing  in  tho  country,  and  the 
post  goes  out  so  soon  that  day  as  to  render  it  impossible  or  very  inconvenient  to  give  notice 
to  the  drawer  by  the  next  post  on  the  same  day,  it  may  be  an  excuse  for  not  sending  notice 
to  him  by  that  post;  but  it  must,  at  any  rate,  be  sent  by  the  next  following  post ;  and  it  will 
|3ot  be  good  if  sent  by  a  private  hand  on  the  next  day,  and  it  does  not  arrive  tUl  after  the 
post.     2  Smith,  195.    6  East,  3. 

26.  Sending  notice  by  post  is  sufficient,  though  it  is  not  received  ;  and  where  there  is  Qo 
post,  it  is  sufficient  to  send  by  the  ordinary  mode  of  conyeyance.    2  H.  B.  509. 

,  27.  Where  it  is  necessary  or  more  conyenient  for  the  indorsee  to  send  notice,  by  other 
conveyance  than  the  post,  of  dishonour,  he  is  entitled  so  to  do,  and  may  charge  for  the 
same.    2  Smith,  404. 

28.  In  the  case  of  a  foreign  bill,  it  is  sufficient  to  send  notice  by  the  first  regular  ship 
bound  for  the  place  to  which  it  is  sent ;  and  it  is  no  objection,  that  if  sent  by  a  ship  bound 
elsewhere^  it  would  by  accident  have  arrive^  sooner,  though  the  holder  wrote  other  letters 
by  that  ship  to  the  place  to  which  the  notice  was  to  bo  sent.    2  H.  B.  565. 

29.  If  the  holder  of  a  bill  or  note  place  it  in  tho  hands  of  his  banker,  the  banker  is  only 
bound  to  give  notice  of  its  dishonour  to  his  customer  in  like  manner  as  if  he- were  himself 
the  holder,  and  his  customer  were  the  party  next  entitled  io  notice.  And  the  customer  at 
the  like  time  to  communicate  such  notice  as  if  he  had  received  it  from  a  holder.  3  B.  & 
P.  599.     9  East,  347.     15  East,  291. 

30.  if  the  day  on  which  notice  ought  to  be  given  should  be  a  day  of  public  rest,  the  no- 
tice need  not  be  given  until  the  following  day.    3  B.  &;  P.  599. 

31.  Notice  of  the  dishonour  of  a  foreign  bill  sent  to  a  party  residing  here,  is  sufficient 
notice,  though  the  fact  of  its  having  been  protested  is  not  likewise  communicated*  1  M.  & 
S. 288. 

32.  The  circumstance  that  the  defendant,  the  drawer  of  a  bill  dishonoured,  on  being  ap- 
plied  to  by  the  holder,  advised  him  to  return  it  to  the  plaintiff,  the  indorser,  and  that  the 
drawer  had  paid  the  plaintiff  money  on  account  of  the  bill,  are  sufficient,  whence  due  no^ 
tice  of  dishonour  may  be  presumed.     1  Taunt.  12. 

33.  An  omission  to  give  due  notice  of  the  dishonour  of  a  bill  to  a  party  entitled  does  not 
extinguish  the  debt  due  from  him  upon  the  bill  to  the  holder.  Therefore  he  may^evive 
the  holder^s  right,  by  waiving  the  want  of  notice.     1  T.  R.  405. 

34.  A  party  discharged  by  want  of  notice,  may  revive  his  liability  by  a  subsequent  prom- 
ise to  pay  the  bill,  as  by  saying,  when  applied  to,  that  it  must  be  paid.    2  T.  R.  713. 

35.  Notice  of  the  dishonour  of  a  bill  is  dispensed  with,  if,  on  calling  at  the  party^s  count- 
ing-house within  the  hours  of  business,  and  kaocking  a  sufficient  time,  no  one  is  found  in 
attendance.     1  M.  &  S.  545. 

3fl.  5em6{e,  a  defence  of  payment  by  the  drawer  is  a  waiver  of  laches  in  the  holder. 
Wightw.  76. 

37.  If  the  indorser  of  a  bill,  dischaq^ed  by  the  laches  of  the  holder,  but  of  which  circum- 
stance he  is  ignorant,  propose  terms  for  liqaidatiiL|^  the  bill,  which  are  rejected,  l^e  may, 
nevortbelets,  stand  upon  his  original  rights.     1  T.  R.  712. 

38.  An  indorser  by  an  indorsee  discluirged  by  delay,  applied  to  for  payment  by  a  letter 
explaining  the  laches,  ^^  that  he  could  not  think  of  remitting  till  the  bill  was  sent,  and  that 
if  he  was  considered  nnaafo,  it  might  be  returned  to  another  Indorser,'^  was  held  to  be  nt 
waiver.    4  Taunt.  93. 
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[*](F  13.)  Against  the  acceptor,  &c. 

So,  if  A.  draws  a  bill  of  exchange  upon  B.,  payable  to  C.  or  order, 
and  B.  accept  it,  an  assumpsit  lies  bj  the  custom  of  merchants  by  C. 
against  B.,  for  by  his  acceptance  he  undertakes  to  pay.  R.  1  RoL  6.  1. 45. 
2  Cro.  306. 

So,  if  C.  by  indorsement  assigns  to  D*,  and  he  to  others,  B.  will  be  liable 
to  an  assumpsit^  by  any  assignee. 

So,  every  indorser  shall  be  liable  to  any  subsequent  indorsee.  R.  Skin. 
343.  410. 

Though  the  bill  was  payable  to  B.  or  bearer ;  for  the  indorsement  makes 
a  new  bill.     R.  1  Sal.  125.  133.     Skin.  410. 

Though  the  bill  was  forged,  Sic.  fur  the  indorsement  charges  the  indorser, 
and  therefore  the  hand  of  the  drawer  to  the  bill  need  not  be  proved.  Per 
Holt,  1  Sal.  127. 

If  A.  draws  two  or  three  bills  for  the  same  sum,  according  to  the  custom  of 
merchants,  the  one  payable  if  the  other  be  not  paid,  and  B.  accepts  the  sec- 
dhd,  and  not  the  first,  an  assumpsit  lies  against  him  upon  the  first  with  an 
averment,  that  he  has  not  paid  the  one  or  the  other.     Dub.  T.  12.  W.  3.  in- 
ter Milner  and  Harrison. 

If  B.  accepts  a  bill  for  himself  and  C,  who  are  joint-traders,  in  respect  of 
their  trade,  both  are  bound.     1  Sal.  126. 

If  the  acceptance  be  a  year  after  the  bill  was  payable.     R.  Carth.  459. 

So,  if  A.  draws  a  bill  payable  to  C«,  for  the  use  of  D.,  and  C*  indorses 
it,  an  assumpsit  lies  by  the  indorsee,  though  C.  had  paid  it  upon  an  ex* 
tent  at  the  suit  of  the  king  against  D.  For  C.  was  the  visible  owner.  R« 
Sho.  4. 

Though  C.  sold  to  the  indorsee  upon  a  discount,  where  the  bill  is  payable 
to  C«  or  order,  and  not  bearer.     Per  Holt,  1  Sal.  128. 

Though  a  recovery  be  against  the  drawer,  if  no  satisfaction  thereon.  R. 
cont.  but  reversed,  2  Sho.  495. 

But  debt  does  not  lie  against  the  acceptor;  for  his  engagement  is  collater- 
al.    R.  Hard.  487.     Ace.  1  Sal.  23. 

So,  if  the  drawer  upon  a  protest  repay ^e  money  mentioned  in  the 
bill  to  the  deliverer,  the  acceptor  cannot  be  afterwards  sued  by  him 
to  whom  the  bill  was  payable,  if  he  was  only  assignee  to  the  deliverer. 
Mar.  35. 

So,  if  an  indorser  be  not  chained  in  a  convenient  time  after  the  bill  due,  an 
action  does  not  lie  against  him.     Per  Holt,  1  Sal.  128.  132. 

And  three  days  seem  a  convenient  time '  upon  an  inland  or  foreign 
bill  \  hut  the  usage  of  merchants  ought  to  govern  in  such  a  case.  1  Sal.  1-32, 
133. 

•  Or,  if  there  be  not  a  demand,  or  a  prior  endeavour  to  have  it  from  him, 
who  drew  the  bill,  or  to  whom  it  was  directed.  1  Sal.  126,  127, 132.  Vide 
ante,  (F  11.)  post,  (F  14.) 

If  there  be  not  a  demand  on  the  indorser  after  the  indorsement  made.  Per 
Holt,  1  Sal.  128. 

So,  if  a  bill  payable  to  B.  or  bearer,  be  indorsed  to  another,  the  indorsee 
cannot  maintain  an  action  upon  it.     R.  1  Sal.  125.     Skin.  332. 

If  a  bill  be  accepted  by  one  joint-trader  for  himself  and  his  partner, 
[^jwhen  it  does  not  concern  their  trade,  it  does  not  bind  his  partner.  1  Sal. 
126^  (y) ^ 

(it)  1.  Action  lUa  for  the  drawer  arainst  the  drawee  after  acceptance.    1  Wils.  185. 
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2.  When  a  bill  is  dishonoored,  thongh  before  the  day  on  which  it  it  drawn  payable,  ev- 
ery one  must  immediately  answer  to  the  holder,  who  became  party  to  it  before  him.  Dougl. 
55.     3£fi9t,  481. 

3.  An  action  liea  for  the  indorsee  of  a  bill  against  a  tenant  on  whom  it  is  drawn  and  ac* 
cepted  generally,  (bough  the  order  is  to  place  it  to  the  amount  of  his  masters,  and  the 
letter  ctf  advice  sent  to  bis  masters.     Str.  955.     B.  R.  H.  1. 

4.  The  drawer  of  a  bill  is  only  bound  to  pay  within  reasonable  time  after  receiving  no- 
tice of  its  being  dishonoured.  Therefore,  where  he  received  notice  the  day  after  the  bill 
became  due,  a  tender  on  the  following  day  was  held  to  be  in  time.  1  Mars.  36.  5  Taont. 
240.778. 

6.  Giving  time  to  any  of  the  parties  is  a  discharge  of  every  other  party  who,  upon  paying 
the  bill  or  note,  would  be  entitled  to  sue  the  party  to  whom  such  discharge  or  time  has 
been  given.    2  B.  &  P.  61.     8  East,  676.     Str.  702.     Dougl.  250.     1  T.  R.  167. 

6.  An  agreement  by  the  holder  of  a  bill  of  exchange  to  give  time  to  a  party  liable  to  him 
thereon,  not  only  suspends  his  right  for  the  time  against  that  party ;  it  destroys  it  altcjgether 
against  those  whose  names  are  upon  the  bill,  between  himself  and  the  person  forborne ; 
for  this  reason,  that  to  sue  them  before  the  expiration  of  that  time  would  be  to  violate  his 
agreement,  since  they  would  immediately  call  upon  the  party  forborne ;  and  he  cannot 
sue  them  afterwards,  perhaps  because  either  the  rule  that  a  personal  right  in  acfion  once 
superseded  is  gone  for  ever,  or  he  has  no  right  to  postpone  their  remedies  upon  the  bill. 
But  parties  io  the  bill,  antecedent  to  the  person  forborne,  are  not  thereby  discharged, 
since  the  same  reason  does  not  hold  to  prevent  the  holder  suing  them  irulanier,  4  M.  s 
S.231. 

7.  Though  discharging  or  giving  time  to  any  of  the  parties  is  a  discharge  of  every  other, 
who,  upon  paying  the  bill  or  note,  would  be  entitled  to  sue  the  party  to  whom  such  dis- 
charge or  time  has  been  given  ;  yet,  if  such  other  party  assent  to  the  time  being  given, 
he  promise  to  pay  the  bill  or  note,  his  liability  will  be  continued  in  the  former  case,  and 
revived  in  the  latter,  though  in  the  latter  such  promise  were  made  under  a  misconception 
of  the  law,  the  party  believing  himself  to  be  stUl  liable.    3  B.  &  P.  363.     12  East,  38. 

8.  Agreeingi,  after  a  bill  has  becoQie  due  and  been  regularly  protested  for  non-payment, 
and  notice  thereof  given  not  to  press  the  acceptor,  will  not  discharge  the  drawer.  1  B. 
&  P.  652. 

9.  Where,  on  communicating  to  the  drawer  an  offer  that  had  been  made  by  the  acceptor, 
he  answered,  ^^  Ton  may  do  as  you  like  ;  for  I  have  had  no  notice  of  the  non-payment,'^ 
whereas,  in  fact,  he  had  ;  held,  that  the  declaration  amounted  to  an  assent.    3  B.  &  P.  363. 

10.  A  bill  is  indorsed  by  A.  to  B.,  by  B.  to  C,  and  C.  to  D.  It  is  dishonoured  in  D.^s 
hands,  who  thereupon  returns  it  to  C,  by  whom  time  is  given  to  the  payee  for  discharging 
it.  The  bill  is  afterwards  returned  to  D.,  who  sues  the  drawer  thereon.  Held,  that  as 
there  was  not  privity  between  D.  and  C,  in  the  given  time  to  the  payee,  Cs  act  could 
not  prejudice  D.^s  right.    4  M.  &  S.  226. 

if.  Though  the  payee  receive  part  of  the  money  from  the  drawer  when  the  bill  becomes 
due,  and  takes  an  undertaking  from  him  indorsed  on  the  bill,  to  pay  the  residue  at  a  future 
time,  the  acceptor  is  not  disclMirged#  Dougl.  250. 

12.  Nothing  will  discharge  the  acceptor  of  a  bill  of  exchange  but  payment  or  release  ; 
therefore,  he  is  not  discharged  by  the  holder  taking  a  cognovit  from  the  drawer ;  and  its 
being  an  accommodation-bill  makes  no  difference  ;  nor  that  the  holder  when  he  takes  it 
knows  it  to  be  so.     1  Mars.  14.     5  Taunt.  192.    4  Taunt.  750. 

13.  Receiving  part  of  the  money  on  account  from  an  indorser,  will  not  discharge  the 
drawer.     1  B.  &  P.  652. 

14.  The  holder  of  a  bill  of  exchange  may  sue  a  subsequent  indorser,  notwithstanding  he 
has  incffectaally  taken  tn  execution  the  body  of  a  prior  indorser,  and  afterwards  set  him  at 
liberty.     2  Blk.  1285. 

15.  If  the  drawer  of  a  bill  of  exchange  is  compelled  to  pay  through  default  in  the  ac- 
ceptor, a  new  cause  of  action  against  the  acceptor  thereby  arises,  which  cannot  be  affected 
by  what  may  have  passed  between  him  and  the  former  bolder.  Therefore,  he  is  liable  to 
the  drawer,  notwithstanding  his  discharge  under  the  lords^  act  on  an  execution  at  the  suit 
of  the  former  holder.    4  T.  R.  325. 

16.  Nothing  but  an  express  declaration  by  the  holder  will  discharge  the  acceptor. 
Dougl.  476. 

17.  If  there  is  a  virtual  acceptance,  in  consideration  that  goods  shall  be  consigned  to 
the  acceptor  to  answer  the  bill,  together  with  a  policy  on  them,  the  holder  of  the  bill,  by 
taking  to  the  goods  and  selling  them  himself,  discharged  the  acceptor.     Dougl.  297. 

18.  A  bill  is  accepted  payable  at  a  banker^s  counting-house.  The  bill  when  duels  not 
presented  for  payment,  whereupon  the  acceptor  writes  to  the  holder  (the  drawer)  requesting 
that  the  bill  might  be  returned  to  him ;  who  in  answer,  acquaints  him  that  the  bill  could 
not  be  found.  Afterwards,  and  after  a  lapse  of  time  sufficient  to  have  withdrawn  the  fundi 
which  the  acceptor  bad  placed  with  the  banker  to  answer  the  bill,  the  banker  fails  with 
raid  funds  in  his  hands.  Held,  that  the  acceptor  was  still  liable  on  the  bill  (which,  upon  far- 
ther search,  was  discovered).    For,  upon  notice  that  the  bill  was  lost,  he  was  oader  no  f«r- 
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«  _ 

[*]  (F  1 4.  a.)  How  the  remedy  is  to  be  pursued. 

In  an  assumpsit  upon  a  bill  of  exchange,  the  plaintiff  roust  declare  upon 
the  custom  of  merchants  ;  for  an  indthttaius  assumpsit  does  not  lie  without 
a  consideration  proved.  Per  2  J.  1  \enU  153.  Semb.  Lut.  1585.  |594. 
Carth.  83.     Skin.  33^.     R.  3  Mod.  Ca.  373. 

And  if  the  declaration  be  upon  the  custom,  and  also  an  indebitatus  assump- 
sity  and  entire  damages,  there  shall  be  no  judgment.  1  Vent.  153.  R.  1 
Sal.  24.  129.     1  LeY.  398. 

So,  it  must  allege  the  custom  amongst  merchants,  &c.;  for  if  it  be  alleged 
amongst  all  persons,  it  will  be  bad.     R.  Lut.  892.  b. 

Or,  that  by  the  custom  of  England,  though  the  words,  *^  of  England,'' 
shall  be  rejected  as  surplusage.     R.  Hard.  486.     R.  5  Mod.  367. 

So,  the  declaration  must  shew  the  custom  pursued ;  and  therefore  it  ought 
to  shew  the  time  and  manner  of  acceptance.     R.  Lut.  233. 

Ought  to  shew  what  the  time  shall  be  hy  the  usage  if  the  bill  be  payable  at 
usance,  &c.     1  Sal.  131. 

But  if  the  custom  be  alleged  at  London,  that  any  merchants,  &c.  it  is  well. 
R.  Lut.  233.  1 585. 

And  if  the  plea  be  general,  that  by  the  custom  of  merchants,  &c.  it  is  6uf« 
ficient,  without  showing  the  custom  specially ;  for  the  court  will  take  notice 
of  it.     R.Sho.  129. 

If  the  declaration  be  upon  the  custom,  and  that  he  to  whom  directed  re- 
fused payment,  per  quod  the  drawer  onerabilis  devenity  it  is  suiSicient,  with- 
out an  express  promise  alleged.     R.  1  Sal.  128. 

[*3So,  it  is  sufficient  to  say,  quod  fecit  billam  manu  sua  subcript.f  though 
it  does  not  say,  secundum  usum  mercatorum.     R.  Lut.  279. 

Or,  that  value  was  received.     Lut.  889.  a. 

That  it  was  accepted  and  paid  for  the  honour  of  the  drawer,  without  saying 
to  whom.     R.  after  verdict.     R.  Lut.  899.  b. 

That  the  defendant  was  an  indorser,  without  an  averment,  that  the  ptain- 
tiflfdeilianded  it  of  the  drawer,  or  former  indorser.  Cont.  per  Holt.  1  Sal. 
126.     R.  ace.  1  Sal.  133.     Vide  ante,  (F  1 1. 13.) 

That  the  defendant  undertook  to  pay  secundum  tenorem  billcs^  though 
the  acceptance  was  after  the  bill  due  ;  for  secundum  tenorem  shall  be  reject- 
ed as  surplusage.     Per  Holt,  1  SaL  127.  129. 

It  is  not  necessary  to  make  mention  of  the  protest  in  a  declaration  upon 
an  inland  bill  upon  the  st.  9  &  10  W.  3.  17.     R.  1  Sal.  131. 


Iher  obligation  to  keep  fluids  with  the  banker;  hit  neglect,  therefore,  to  withdraw  thela 
was  at  his  own  risk.     4  M.  ft  S.  462. 

19.  To  an  action  by  the  indorsees  of  a  promissoty-note  against  the  drawer,  the  defe  ndant 
pleaded  that  he  drew  the  note  as  surety  only  for  the  payee,  and  that  the  plaintiff  had  re- 
leased the  payee  from  all  claim  in  respect  of  the  said  note  ;  witboat  alleging  the  plaintiff 
had  notice  of  the  want  of  consideration  between  the  defendant  and  payee.  Held,  that  the 
release  did  not  operate  as  an  extioguishment  of  the  consideration  which  the  plaintiff  had 
firen  to  the  payee  for  (he  note,  so  as  to  make  it  a  note  without  consideration  between  hiai- 
selfand  the  defendant,  and,  therefore,  that  the  plea  was  bad.     (  Mars.  ^7.    6  Taunt. 

551. 

20.  A  person  who  has  been  once  discharged  by  laches  from  his  liability  on  a  bill  or  note  is 
always  discharged.  Therefore,  where  two  or  more  parties  to  a  bill  or  note  have  been  so 
discharged,  bat  one  of  them  not  knowing  of  the  laches,  pays  it,  he  pays  it  in  his  own 
wrong,  and  cannot  recover  the  money  from  another  of  sach  parties.     12  East,  434. 

21.  A  promise  without  new  conside ration » to  pay  a  lost  bill,  is  void.     4  Taunt.  603. 

5?.  The  acceptor  cannot  be  sued  here  after  he  has  been  discharged  by  the  laws  of  the 
country  where  the  acceptance  was  mada.    Str.  733.  -,   p. -  »an 
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Or,  that  he  inquired  for  him,  to  whom  the  bill  was  directed,  before  pro- 
test ;  for  qttod  nonfuxt  inventus^  is  safficient.  R.  Carth.  510. 
'  Nor,  is  it  necessary  to  allege  a  promise  after  protest.  Ibid. 
So,  if  the  custom  be  alleged,  that  the  bearer  shall  maintain  an  action  up- 
on a  bill  payable  to  B.  or  bearer,  and  the  defendant  demurs,  judgmen  t  shall 
be  for  the  plaintifT;  for,  by  the  demurrer,  the  custom  is  confessed,  though 
there  is  nonesuch.     R.  1  Sal.  125.     Skin.  346. 

So,  if  the  declaration  alleges,  quod  indorsavit^  without  saying  that  he  sub- 
scribed it,  it  is  sufficient  after  verdict  for  the  plaintiff;  for  a  good  indorse- 
ment must  be  proved.     R.  1  Sal.  130. 

So,  if  the  action  ^is  upon  the  first  bill,  and  it  is  not  alleged  that  the  sec- 
ond or  third  was  not  paid ;  for  it  shall  be  intended  after  verdict.  R.  1  Sal. 
1 30.     Carth.  510. 

[When  a  bill  is  drawn.  Pay  my  first,  my  second  not  paid  ;  in  an  action  on 
the  first,  it  is  not  necessary  to  aver  that  the  second  was  not  paid.  The  aver- 
ment on  one  goes  to  the  other  also.  Str.  2 1 4.] 

[It  is  not  necessary  to  lay  an  express  assumpsit ;  nor  to  allege  a  request  be- 
fore action  brought.     Ibid.] 

So,  if  the  declaration  alleges  the  custom  to  be,  that  if  a  bill  be  duly  accept- 
ed and  afterwards  refused,  the  drawer  shall  be  liable,  and  shews  that  the  bill 
was,  after  the  time  it  became  due,  presented  and  refused,  it  will  be  well ; 
for  the  drawer  is  liable  at  any  time ;  and  the  alleging  the  custom  more  strict 
than  was  necessary,  was  surplusage.     R«  Sho.  318. 

So,  in  a  plea  of  a  bill  of  exchange,  the  custom  need  not  be  alleged.  R. 
Carth.  83.  {z) 

(«)  1.  Declaration^ — •An  avermeDt  that  on  such  a  day  a  bill  was  drawn,  payable  such  a 
time  after  date,  sufficiently  expresses  that  the  bill  was  dated  on  that  day.    3  B.  &  P   173. 

2.  In  declaring  on  a  bill  or  note,  it  is  not  necessary  to  state  that  the  drawer  or  maker  de- 
lirered  it  to  the  payee  ;  it  is  implied  in  the  allegation  that  be  made  the  bill.     7  T.  R.  596. 

3.  An  averment  that  a  bill  accepted  payable  at  the  house  of  certain  persons,  was  presen- 
ted for  payment  to  those  persons,  ^^  according  to  the  tenor  and  effect  of  the  acceptance,"  im- 
ports (hat  it  was  presented  at  their  house.    3  Taunt.  415. 

4.  If  it  be  stated  that  the  bill  was  delivered  to  the  drawee,  and  that  he  accepted  it,  it  is 
not  necessary  to  allege  that  he  delivered  it  back.     5  East,  476.    2  Smith,  43. 

5.  In  declaring  on  a  promissory-note,  made  payable  at  a  particular  place,  if  (after  hav- 
ing averred  a  presentment  at  the  place)  it  be  alleged  that  the  defendant  has  not  paid  the 
money,  but  has  always  refused  so  to  do,  it  is  sufficient,  without  stating  in  [*]t«rms  that  the 
defendant  refusad  payment  on  presentment  at  the  place,  the  greater  refusal  of  payment 
every  where,  includes  the  lesser,  of  payment  at  the  appointed  place.     3  M.  &  S.  ISO. 

6.  If  a  protest,  when  necessary,  be  not  stated  in  the  declaration,  it  is  a  ground  of  nonsuit  ; 
but  the  defendant  cannot  therefore  move  in  arrest  of  judgment.     2  T.  R.  714.  n. 

7.  Declaration  that  defendant  and  another  made  their  promissory-note,  by  which  they 
jointly  or  severally  promised  to  pay,  is  unobjectionable.  Cowp.  832. 

8.  In  a  declaration  by  the  indorsee  against  the  acceptor  on  a  bill  of  azchange,  it  is  not 
necessary  to  aver  that  the  acceptor  had  notice  of  the  indorsement.     S  Smith,  44. 

9.  Notice  of  indorsement  need  not  be  averred  in  an  action  by  the  indorsee  against  the 
maker  of  a  note.    1  B.  &  P.  625. 

10.  The  omission  in  an  action  against  an  indorser,  of  alleging' a  demand  on  the  acceptor, 
and  refusal  by  him,  on  the  day  thA  bill  became  due,  and  notice  to  defendant,  is  not  cured  by 
verdict.     Dongl.  679. 

11.  EDuienM.— If  aparty  insists,  as  apart  of  his  case,  that  a  debt  has  been  satisfied,  the 
proof  that  it  has  been,  and  therefore  of  all  circumstances  essential  to  a  complete  satisfaction, 
lies  npon  him.  If,  therefore,  a  bill  of  exchange  is  given  in  satisfaction  of  another  bill  dishon- 
oured, which  second  bill  is  also  shewn  to  have  been  dishonoured,  a  party  sued  upon  the  ori- 
ginal bill,  must,  if  he  contends  that  such  bill  has  been  satisfied  in  law,  by  the  want  of  notice 
of  the  dishonour  to  the  party  giving  it,  shew  that  no  notice  was  given.     3  M.  &  S.  362. 

12.  The  drawer  of  a  bill  must  be  presumed  to  have  effects  in  the  hands  of  the  drawee  ; 
10  that  it  lies  on  the  holder  to  prove  the  contrary  to  excuse  the  want  of  notice.    2  T.  R.  71S. 

13.  The  holder  pt'a  bill  lost  by,  or  embezxled  from,  the  defendant,  must,  if  duly  required 
before  trial,  prove  on  what  coniideration  be  took  it.    4  Taunt.  114. 

[*133] 
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14.  A  protest  must  be  proved  in  an  action  on  a  forei/^n  bill.    5  T.  R.  239. 

15.  To  suffer  jttdgfinent  bjdelauU  is  (o  admit  the  demand  ;  therefore  the  qumntum  of  Um 
demand,  and  not  its  existence,  can  alone  be  litigated  under  the  writ  of  inqairjr.  3  Wils. 
155.  2  Blk.  748.  Hence  a  defendant  sued  as  acceptor  of  a  bill,  need  not  be  prored  to 
have  accepted  it ;  thoogh  the  bill  mast  be  produced  at  the  inquisition,  to  see  whether  anjr 
part  has  been  paid.    3  T«  R.  301. 

16.  If  the  drawee  of  a  bill  accept  it,  sajring  that  though  the  drawer  bad  not  remitted  to 
him,  he  expected  that  he  would  in  a  few  days,  and  that  as  he  bad  a  hill  of  his  for  a  larger 
amount,  which  would  be  paid,  he  would  take  all  risks  upon  himself,  this  is  not  evidence  of 
money  had  and  received  by  the  drawee  to  the  use  of  an  indorsee.  Particularly  if  the  ac- 
tion he  upon  the  bill,  and  the  defendant  have  no  notice  of  the  plaintilT^s  intention  to  charge 
him  for  money  had  and  received.     3  B.  &  P.  559. 

17.  To  warrant  the  inference,  that  B.  an  acceptor,  knew  that  the  payee  was  fictitioaa 
evidence  of  irref^ular  and  suspicious  conduct  in  regard  to  th9ir  bills  dr\wa  by  the  tame 
drawer,  payable  to  fictitious  payees,  and  accepted  by  B«  though  no  connection  is  shewn  be- 
tween those  biU§  and  the  present,  nor  knowlec^e  by  B.  that  in  those  the  payees  were  ficti- 
tious, proved.     2  H.  B.  288. 

18.  A.,  in  Jamaica,  draws  a  bill  on  B.  in  London,  on  a  Jamaica  stamp,  leaving  the  payee'f 
name  in  blank.  C.  gets  possession  of  the  bill,  and  inserts  his  own  name  as  payee, 
without  any  other  authority  than  a  letter  from  B.  promising  to  accept  it;  but  having  the 
address  torn  ofl*,  and  containing  nothing  to  shew  to  whom  it  was  addressed ;  held,  that  thia 
was  not  evidence  to  shew  that  C  wa»  payee  of  the  bill.     1  Mars.  29.     5  Taunt.  529. 

19.  Generally  speaking,  the  indorsee  of  a  bill  of  exchange  payable  to  order,  must,  in 
deriving   his  title,  prove  the   hand-writing  of  the   first   indorser  ;  but  quare^  whether  the 
case  of  a  bonajidt  holder  of  a  bill  payable  to  a  fictitious  payee,  is  not  an  exception  to  it  f  * 
3  T.  R.  174. 

20.  The  drawee  of  a  bill,  by  accepting  it,  only  admits  the  handwriting  of  (he  drawer, 
not  therefore  that  of  the  first  indorser,  where  the  bill  has  been  indorsed  before  acceptance  ; 
so  that  the  hand-writing  of  the  first  indorser  must  be  proved  on  suing  the  acceptor.  1 T. 
R.  654. 

21.  Prac/tcs.— A  bill  must  be  produced  to  be  enforced.    4  Tauat.  602. 

22.  After  judgment  by  de?ault  in  attvtmpwH  on  a  bill  of  exchange,  the  Courts  of  K.  B.  k, 
C*  B.  will  refer  to  the  Master  to  see  what  is  duo  for  priacipal  and  interest.  4  T.  R.  275. 
1  H.  B).  252.    Id.  529.  541.     The  Court  of  Exchequer  will  not.    Anst.  249. 

23«  After  judgment,  by  default  in  debt,  on  a  judgment  upon  a  bill  of  exchange,  the  Court, 
on  behalf  of  the  plaintiff,  will  not  refer  to  the  master  to  compute  what  damages  he  is  entit- 
led to.     8  T.  R.  369. 

24.  A  rule  to  refer  a  bill  to  the  prothonotary,  cannot  be  resisted  on  the  ground  of  irregu- 
larity in  the  judgment     1  B.  &  P.  369. 

25.  Where  on»of  the  counts  in  a  declaration  is  on  a  bill  of  exchange,  or  a  promissory- 
note,  and  there  is  a  demurrer  to' that  count,  and  judgment  for  the  plaintiff,  and  issues  are 
joined  upon  the  other  counts  ;  the  plaintiff  may  refer  it  to  the  officer  to  compute  what  is 
due  for  principal  and  interest  on  the  bill  or  note  on  that  count,  before  a  nolle  prosequi  is 
entered  as  to  the  issues.    7  T.  R.  473.     But  see  2  Smith,  44.  and  Tidd*s  practice,   con/ra. 

26.  After  judgment  by  default  in  an  action  on  a  bill  or  note,  it  will  not  be  referred  to  as- 
certain the  amount  of  charges  and  expences.    2  B.  &  P.  55. 

27.  A   foreign  bill  will  not  bo  referred  to  the  master  to  compute  re-exchange.     It 

Eaat,42e. 

28.  The  Court  will  not  refer  a  bill  of  exchange  for  foreign  money,  such  as  Irish  money 
to  the  Master,  since  the  value  can  only  be  ascertained  by  a  jury.    5  T.  R.  87. 

29.  If  interlocutory  judgment  on  a  bill  of  exchange  be  signed  in  the  K.  B.  for  want  of  a 
plea,  a  rule  may  be  granted  on  the  same  day  for  referring  the  bill  to  the  Master.  But  if 
such  judgment  be  given  upon  demurrer,  the  plainUff  must  wait  for  bis  rule  until  the  day 
following,  since  here  the  day  upon  which  judgment  is  given,  was  granted  by  the  record 
to  the  parties,  and  it  would  be  incongruous  to  deprive  either  of  them  of  a  part  of  the  day, 
after  the  whole  of  it  had  been  already  granted  to  them.     3  M.  &  S.  109.    ^  Smith,  179. 

30.  The  defendant  is  entitled  to  notice  of  the  time  of  computing  principal  and  interest  on 

abUl.    4  Taunt.  487.  .  ^  ^     un  * 

31.  Proceedings  will  be  stayed  in  an  action  agamst  an  mdorser  at  a  bill,  upon  payment 
of  the  debt  and  costs  of  that  action  ;  against  the  acceptor  only,  on  payment  of  the  costs  of 
thedifferent  actions  instituted  by  the  plaintiff  by  reason  of  his  deiault.     4  T.  R.  691. 

32.  If,  pending  a  suit  on  a  negotiable  instrument,  the  plaintiff  deposits  it  as  a  security, 
the  depositary  (^ with  notice)   csuanot  sue  thtreon;  and  the  plaintiff  s  right  is  not  affected 

thereby.     I  Taunt.  109.  ^       .^     ^.,,    ^       .  .... 

US  1.  Any  alteration  which  vitiates  a  deed  will  avoid  a  bill  of  exchange,  insomuch  that 
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[*][(r  U.  c.)  Apportionment(6)] 
[(F  14.  d.)  Re-exchange  and  extra  Charges,  (c)] 


it  18  nof  available,  eten  in  the  hands  of  a  bona  fide  holder  for  valuable   consideration.     4 
T.  R.  320.     5T.  R.  367.     2  H.  B.  140.     1  Anitr.  2?5. 

2.  Tf  two  persons  exchange  acceptances,  and,  before  they  pass  them  away,  alter  the  dates, 
new  ttanaps  are  necessary.     9  East,  190. 

3.  A  material  alteration  in  a  bill  of  ezdiange,  after  acceptance,  thoagh  before  indorse- 
nent,  vitiates  it.     1  M.  Iz:  S.  735. 

4.  A  bill  drawn  payable  so  many  days  after  sight,  is  accepted,  and  then  by  mutual  con- 
teof  of  drawer  and  acceptor,  altered  twice  ;  the  first  time  by  increasinc  the  days  of  pay- 
ment;  the  second  by  restoring  the  bill  to  its  original  form,  and  bringing  forward  the  date. 
Both  alterations  were  made  before  the  bill  was  transferred  by  the  drawer,  but  the  second 
was  made  after  the  bill  had  become  due,  as  it  originally  stood.  Held,  that  as  when  the  last 
alteration  was  made,  the  bill,  according  to  its  original  tenor,  was  spent,  that  alteration  was 
the  drawing  of  a  new  bill,  and  rendered  a  new  stamp  necessary.     5  T.  R.  537. 

6.  A  material  alteration  of  a  bill,  as,  by  bringing  forward  its  date,  accepted  and  re-deliv^ 
ered  to  the  drawer  as  a  security  for  a  debt,  though  before  indorsement,  vitiates  it,  unlets 
zdade  to  correct  a  mistake.     15  East,  412. 

6.  A  banker^s  check  cannot  be  post-dated  without  a  stamp.  '  3  H.  &  P.  559. 

7.  An  alteration  by  the  drawee  on  acceptance,  after  indorsement,  postponing  the  time  of 
payment,  vitiates  the  bill,  which  cannot  by  re-stamping,  be  made  available,  is  a  conditional 
acceptance  against  antecedent  parties.     1  Taunt.  42v. 

8.  An  alteration  in  a  bill  of  exchange  accepted  at  a  particular  place,  of  the  place  of  re- 
payment, is  a  material  alteration.     1  M.  &  S.  735. 

9.  Inserting  words  in  a  bill  or  note  originally,  stating  such  value  to  have  been  received 
OD  a  particular  account,  will  render  a  new  stamp  necessary.     10  East,  431. 

10.  Where  an  alteration  is  made  in  a  bill  or  note  with  the  consent  of  all  parties,  in  order 
to  correct  a  mistake,  and  to  make  the  instrument  consistent  with  the  original  intention  of 
Ibe  parties,  a  freth  stamp  is  not  necessary.  3  Esp.  246* ;  cor.  Le  Blanc.  >.  cited,  10  East, 
435.  and  15  Eatt,  417. 

.11.  A  bHl  of  exchange  is  not  titiated  by  a  third  person,  through  mistake  cancelling  the 
iicceptance.    15  East,  17. 

12.  If  the  drawee  on  acceptance  vitiate  the  bill,  by  postponing  (he  time  of  payment,  and 
the  holder  on  its  being  returned,  makes  no  objection,  but  presents  it  at  the  deferred  period, 
his  assent  to  the  alteration  may  be  presumed.    1  Taunt.  420. 

(6)  1.  In  those  cases  which  a  defendant  might  insist  upon  a  total  want  of  consideration, 
if  Uiere  really  was  none,  he  may  shew  that  the  consideration  does  not  extend  to  all  the  mo« 
Bey  payable  by  bill  or  note,  and  the  plaintiff  shall  only  recover  for  the  residue.  Peake,  CI. 
But  the  money  as  to  which  the  consideration  fails,  must  be  of  :\  specific  liquidated  amount ; 
for  where  the  partial  failure  of  consideration  arises  from  unliquidated  datn^p:G9,  sustained  by 
the  breach  of  a  subsisting  contract,  the  performance  of  which  was  the  consideration  of  the 
bill  or  note  ;  but  the  plaintiff  will  be  entitled  to  a  verdict,  in  like  manner  as  if  there  had 
baen  po  such  failure  of  consideration,  leaving  the  defendant  to  his  cross-action.  1  Camp.  40. 
&.    2  Camp.  346.     14  East,  486.     3  Camp.  38.     7  East,  479,  4m. 

2.  After  a  partial  satisfaction,  the  holder  is  entitled  to  a  verdict  only  for  what  remains  un- 
paid.     1  H.  B.  88.     2  Wils.  262.,  questioned  by  Wilson  J.  in  the  above. 

3.  If,  when  a  note  is  indorsed,  the  indorser  tells  the  indorsee  that  he  mast  not  negotiate 
it,  as  he  should  want  it  when  he  came  to  settle  accounts  with  the  maker,  the  indorsee^ 
r%ht  against  the  maker  is  to  the  same  extent,  and  no  more,  as  the  indorscr'a.     1  B.  &  P.  398. 

(c)  1.  The  drawer  of  a  foreign  bill  is  liable  for  the  re-exchansro,  and  every  other  expcnce 
arising  from  the  non-acceptance  or  non-paymcut,  notwithstanding  the  dishonour  k  express  • 
ly  ordered  by  the  country  on  which  it  is  drawn.     2  II.  Si  13.  378. 

2.  Upon  a  foreign  bill,  the  re-ezchange  forms  a  part  of  the  expencc  of  the  return  ;  and, 
let  the  bill  be  returned  through  ever  so  many  hands,  the  drawer  is  liable  for  the  re-ezchange 
upon  each  return.     2  H.  B.  378. 

3.  An  acceptor  is  not  liable  for  re-exchange.     12  East,  ^20. 

4.  Where,  on  a  question  whether  the  plaintiff  was  eutitled  to  reexchancje,  the  jury,  on 
full  consideration,  found  for  the  defendant ;  and  it  was  not  clearly  apparent  that  a  coiirve  of 
re-exchange  subsisted  between  the  two  couutiios.  A  new  trial  was  refused,  because  the 
Court  would  infer  that  the  verdict  went  upon  the  ground  that  it  liid  not.     1 1  East,  SGS-. 

5.  The  costs  of  a  declaration  agaio»t  the  drawer  are  not  chargeable  ou  an  iadur$er,  who 
Issued,   till  the  appearance-day  of  the  return.     2  Blk.  749. 

6.  Where  a  bill  is  returned  to  an' indorsee  dishonoured,  he  may  c]yiun  extra  charges 
against  the  indorser,  exceeding  6  per  cent.,  if  they  are  f a  r  aad  rea^Daublc,  and  trarranted 
by  usage.     2  T.  R.  52. 


r 


I 


Payment  151 

(F  15.)  Promissory-Note. 

So,  by  the  St.  3  &  4  Ann.  9.  after  1  May,  1 705,  all  notes  made  by  any  per- 
son, (or  by  the  servant  or  agent  of  any  trader,  usually  entrusted  to  sign  notes 
for  his  master,)  whereby  promise  is  made  to  pay  a  sum  to  any  or 
order,  shall  be  payable,  indorsible,  or  assignable,  as  an  inland  bill  of  ex- 
change. 

And  the  person  to  whom  payable,  indorsed,  or  assigned,  may  maintain  an 
action  against  him  who  signed,  or  whose  servant  or  agent  signed  it,  or  against 
any  of  the  indorsers,  as  in  case  of  inland  bills  of  exchange. 

And  notes  payable  to  any,  or  bearer,  shall  be  construed  due  to  the  person 
to  whom  made  payable,  *who  may  maintain  an  action  as  in  case  of  inland  bills 
against  him  who  signed,  or  whose  servant  or  agent  signed  it. 

[Three  days'  grace  are  allowed  on^promissory-notes  as  well  as  on  bills  of 
exchange  ;  for  the  st.  3  &  4  Ann.  c.  9.  puts  them  upon  the  same  footing  in 
every  respect.     4  T.  R.  I48.J 

["^J^Three  days'  grace  are  allowed  on  notes  payable  to  A.,  without  adding 
"to  his  order,  or  to  bearer."     6  T.  R.  123.] 

\  Vide  Goshen  Turnpike  Co.  v.  Hurtin,  9  Johns.  Rep.  317.  Downing 
V.  Backenstoes,  3  Caines'  Rep.  137. 

Negotiable  promissory  notes  are  put  upon  the  same  footing,  as  to  the 
allowance  of  days  of  grace,  as  inland  bills  of  exchange.  Norton  v.  LewiS| 
2  Conn.  Rep.  478,  ] 

Before  that  statute,  a  note  payable  to  A.  or  ordeV,  if  it  was  assigned  or  in- 
dorsed to  B.,  could  not  have  been  sued  by  B.  except  in  the  name  of  A. ;  for 
it  was  not  in  the  itkture  of  a  bill  of  exchange.  R.  cont.  in  C.  B.,  T*  9  W.  3. 
rot.  500.  Cromwell.  Dub.  B.  R.  T.  12.  W.  3.  inter  Swift  and  Butch- 
er.  R.acc.  B.  R.  Clerk  and  Martin,  1  Sal.  129.  R.  inter  Buller  and 
Crips,  2  Ann.     Mod.  Ca.  29. 

So,  upon  a  note  to  A.  or  bearer,  the  law  does  not  presume  an  as^ 
sumpsit  to  the  bearer.  R.  2  Lev.  299.  Ace.  inter  Butcher  and  Swift,  T.  1 2 
W.  3. 

And  }he  plaintiff  could  not  declare  upon  a  promissory  note,  as  upon  a 
bill  of  exchange.     Jl.  1  Sal.  24.  129.     , 

But  now,  upon  a  note  to  A.  or  bearer,  an  asmmpsit  lies  by  A. 

And  if  a  note  be  payable  to  A.  or  order,  an  assvanpsxt  lies  by  A.,  or  by  any 
to  whom  it  shall  be  indorsed;  for  by  the  st.  3  &  4  Ann.  9.  the  assignee  or 
indorsee  may  maintain  an  action  against  the  drawer  or  indorser,  and  recover 
damages.     2  Mod.  Ca.  374. 

Yet  debt  does  not  lie  upon  a  promissory-note,  by  any  against  the  indorser, 
or  drawer  ;  for  it  is  made  by  the  st.  3  &  4  Ann.  9.  of  the  nature  of  a  bill  of 
exchange,  which  is  only  evidence  of  a  debt.     R.  2  Mod.  Ca.  373. 

[Whether  demand  on  drawer  is  necessary  to  charge  indorser,  is  a  point  in 
much  doubt ;  but  the  objection,  must  be  made  at  trial  -,  for  on  the  face  of  the 
declaration  H  is  well.     B.  R.  H.  322.] 

[Eyre  C.  J.  in  C.  B.  directed  to  find  for  defendant,  indorser  of  a 
pronjissory-note,  because  plaintiff  did  not  prove  demand  on  the  drawer.  Str, 
649.] 


can 

must  prove  he  attempted 

Sed  vide  infra.]  ^   ,  ^     .  .     xi_  i.  lu 

Hardwicke  C.  J.  said,  Holt  C.  J.  and  Eyre  C,  J.  were  of  opmionthat  the 
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indorser  of  promissorj-note should  not  be  charged,  unless  a  demand  had  been 
made  on  the  drawer  ;  but  that  Pratt  C.  J.-,  King  C.  J«,  Raymond  C.  J.,  and 
himself,  were  of  opinion  he  might,  and  determined  accordingly  in  this  case. 
B.  R.  H.  295.  Sed  vide  supra,  (F  14.)' 

[If  inderser  pays  part  of  a  note,  it  is  not  necessary  to  prove  demand  on 
drawer.     Str.  1246.  J 

f  If  the  indorsee  receives  part  of  the  drawer,  the  indorscr  is  absolutely  dia- 
cbarged.     Str.  745.] 

[It  is  the  same  thing,  whether  the  drawer,  or  one  for  him,  pays  the  money ; 
and  so,  if  the  drawer  issued  by  the  indorsee,  who  obtains  interlocutory  judg- 
ment, and  the  bail  pay  the  note,  and  take  assignment  of  note  and  judgment^ 
Ihey  cannot  recover  against  the  indorser.     Wits.  4&.J 

[If  husband  indorses  a  note  given  to  him  by  his  wile,  it  is  good  as  between 
bim  and  the  indorsee.     2  Atkyns,  181.]| 

fSo,  if  the  note  be  given  by  an  infant.     Ibid.] 

[So,  though  sonoe  of  the  indorsees  did  not  pay  a  valuable  consideration,  yet 
i(  the  last  did,  it  is  good  as  to  him,  unless  fraud  or  equity  appears.     Ibid.] 

[*][The  bearer  of  a  note,  "  pay  to  ship  Fortune,  or  bearer,"  may  bring 
action  in  his  own  name,  and  declare  both  as  on  an  inland  bill  of  exchange, 
and  for  money  had  and  received.     B.  M.  1516.] 

(Tf  piaintiff  has  indorsed  a  note  in  blank,  his  name  may  be  struck  out  after 
the  note  is  delivered  in  at  nisiprius^     Str.  1 103.] 

[Proof  of  the  acknowledgment  of  indorser  of  his  name,  is  not  evidence 
a£fliin8t  the  drawer  in  action  by  indorsee ;  the  indorser's  hand  must  be 
proved.     Barnes,  436.] 

[If  a  promissory  note  is  wrote  in  the  defendant's  own  hafid,  there  needs  no 
«UDscription,  nor  need  it  be  laid  in  the  declaration  that  he  signed  it.  Str. 
393.  2  Ld.  Raym.  1 376.  Str.  609.] 

[If  one  action  is  brought  against  the  drawer,  and  another  against  the  indors- 
er of  a  promissory-note,  execution  shall  be  only  on  one.     Str.  515.] 

[Promissory-note  payable  to  A.  or  order,  may  be  assigned  by  the  admin- 
istrator of  A.,  and  the  indorsee  may  bring  action  in  his  own  name,  with- 
out/>ro/crf  of  the  tetters  of  administration  alleging  custom  of  merchants.  3 
Wils.  l.J 

[By  Stat.  15  G.  3.  c.  51.  negotiable  promissory-notes  and  inland  bills  un- 
der 208.  are  prohibited  under  penalty  from  201.  to  51.  recoverable  before 
one  justice,  on  non-payment  ana  want  of  distress,  three  months'  imprison- 
roenf  ;  to  continue  five  years.] 

[By  Stat.  1 7  G^  3.  c^  30.  negotiable  notes  under  51.  shall  specify  the  person 
to  whom  payable ;  the  real  date ;  shall  be  payable  within  21  days  of  it,  and 
not  negotiable  after  that  time.  Note  and  indorsement  to  be  attested  by  one 
witness.     Penalties  as  in  15  G.  3.  c.  51  ;  both  acts  to  continue  five  years.] 

(F  16.)  What  words  make  a  promissory-note  assignable. 

A  note  promissory  does  not  require  any  express  form  of  words :  and 
therefore  a  note  whereby  A.  promises  to  account  with  B.  or  order  for  1 01. 
is  good  and  assignable  ;  for  it  is  tantamount  to  *^  1  promise  to  pav,"  &c. 
R.  1 1  Geo.     2  Mod.  Ca.  363. 

[A  proraisfiory-note  to  pay  within  two  months  after  a  ship  is  paid  off.  Str. 
»4.     H.  23  G.  2.  1  Wils.  262.] 

[A  promissory-nole  from  A.  to  pay  so  much  to  B.  for  the  debt  of  C.  to  B. 
Str.  264.] 
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[A  promissory-npte  to  be  accountable  to  order  for  lOOh  value  received. 
Sir.  629.  2Ld.  Raym.  1396.] 

[*- 1  do  acknowledge  that  A.  delivered  me  such  bonds  and  notes,  and  B.'s 
receipt  and  bill  on  me  for  101.,  which  1 01.  and  151.  5s.  balance  due  to  A.  I 
am  still  indebted,  and  promise  to  pay.''     Str.  706.] 

['^  I  promise  to  pay  to  A.,  &c.  three  months  after  date,  value  received  of 
the  premises  in  Rosemary-lane.''     Ld.  Rajirm.  1545.] 

[Note  given  to  an  infant,  payable  when  he  shall  come  of  age,  viz.  such  a 
day.     1  B.  M.  226.] 

[To  pay  six  weeks  after  the  death  of  his  father ;  for  there  is  no  contingen- 
cy whereby  it  may  never  become  payable.     Str.  1217.     Willes,  «93.  S.  C] 

But,  I  promise  to  pay  70/.  or  surrender  A.,  is  not  assignable  ;  for  it  was 
satisfied  by  surrender.     R.  1 1  Geo.  2  iMod.  Ca.  362. 

Or,  I  promise  to  pay  10/.  to  B.  if  my  brother  does  not  by  such  a  day.  3 
Mod.  Ca.  ^es. 

[*J[Or,  to  pay  so  mkny  days  after  granter  should  marry,  is  not  negotiable 
witbm  the  statute.     Str.  1151.] 

[Or,  to  deliver  up  horses  and  a  wharf,  and  to  pay  money  at  a  certain  day, 
within  the  statute.     Str.  1271.] 

[A  note  payable  eventually,  upon  an  uncertain  contingency,  can  never  be 
a  negotiable  note ;  as  to  pay  on  the  death  of  A.  if  he  leaves  drawer  suffi- 
cient to  pay  it,  or  he  is  otherwise  able.     1  B.  M.  323.     5  T.  R.  482.] 

[The  plaintiff  declared  on  a  promissory-note  given  to  him  by  the  defend- 
ant! and  alleged  that  before  the  note  was  given  it  was  agreed  between  them, 
that  if  the  defendant  should  buy  of  the  plaintiff  all  the  malt  expended  in  his 
dwelling  for  three  years,  the  note  should  be  void  ;  averred  that  the  defend- 
ant had  expended  a  certain  quantity  of  malt,  and  had  not  bought  it  of  plain- 
tiff;  and  it  was  holden  good  op  demurrer  because  the  ,note  formed  no  part 
ofthe  agreement,  and  might  have  been  declared  upon  singly,  or  at  the  most, 
that  the  agreement  must  be  considered  only  as  a  defeazance,  and  then  if  the 
defendant  would  take  advantage  of  it,  he  should  shew  the  performance  on 
his  part.     Willes.  145.] 

[The  executor  or  administrator  of  a  payee  of  a  promissory-note  may  assign 
it  over,  so  as  to  enable  the  indorsee  to  sue  in  his  own  name.  Willes,  559. 
Barnes,  164.  S.C.] 

[The  indorsee  need  not,  in  bis  declaration,  make  a  profert  of  the  letters  of 
administration,  granted  to  the  indorser.     Ibid.] 

j  A  note  payable  in  ^'  York  state  bills,  or  specie,"  is  negotiable.  Keith 
V.  Jones,  9  Johns.  Rep.  1 20. 

Notes  negotiable  can  be  transferred  only  by  indorsement.  Cock  v.  Fellows, 
I  Johns.  Rep.  143*  Vide  Waters  v.  Millar,  1  Dall.  369.  Barriere  v.  Mai- 
rac,  2  Dall.  249. 

Cases  not  within  the  statutes  making  notes  negotiable.  Union  Turnpike 
Co.  V.  Jenkins,  1  Caines'  Rep.  381.  Vide  Dutchess  Cotton  Manufactory 
V.Davis.  14  Johns.  Rep.  238.  ( 

(F 17.)  When  a  Bill,  &c.  shall  be  Payment. 

If  a  bill  of  exchange  or  promissory  note  be  given  to  another,^  and  accepted 
as  money,  it  will  be  a  good  payment. 

So,  if  A.  sells  goods  to  B.  who  agrees  to  deliver  a  bill,  or  note  for  his  sat- 
k&ction,  if  the  bill,  inc.  be  delivered,  it  will  be  a  payment,  though  the  bill 
be  never  paid.      1  Sal.  124. 
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So,  if  A,  gives  his  own  bill  of  exchange  uponB.  payabl^toC.  or  order,  to 
C.  for  value  received,  who  keeps  it  for  two  years,  it  will  be  a  payment ;  for 
if  he  does  not  resort  to  A.  in  a  convenient  time,  it  shall  be  presumed,  that  he 
is  satisfied  with  the  bill.     Per  Holt,  Sho.   155. 

By  the  st.  3  &  4  Ann.  9.  an  inland  bill  accepted  for  satisfaction  of  a  debt 
shall  be  deemed  full  payment,  if  the  person  accepting  it  take  not  due  course 
to  obtain  (>ayment,  by  endeaTOuring  to  get  it  accepted  and  paid  or  protested, 
[if  a  man  receives  a  goldsmith's  note  at  two  on  Saturday,  and  does  not  de- 
mand it  till  Tuesday  morning,  it  is  payment.     Str.  508.] 

If  A.  indorses  a  promissory-note  to  B.  who  gives  a  receipt,  "  received  the 
contents  wRen  the  above  bill  is  paid,''  and  keeps  it  from  28th  March,  when, 
it  became  payable,  to  1 3th  May,  when  the  giver  of  the  note  fails,  it  is  good 
payment  in  A.     Andr.  1 87.1 

[A  goldsmith's  note,  paid  in  at  half  past  eleven,  and  not  demanded  till 
next  day  at  two,  is  payment.     Str.  1175.] 

[And  so  a  bill  accepted,  by  writing  an  order  on  his 'goldsmith  to  pay  [*]it 
when  due,  is  payment,  if  not  tendered  at  the  same  time  as  a  note  or  draft. 
Str.  1195.] 

But,  regularly,  a  bill  or  note  given  to  a  creditor  shall  not  be  a  discharge 
of  the  debt,  till  payment ;  unless  it  be  accepted  in  discharge.     1  Sal.  124. 

For,  without  an  express  agreement  to  take  it  in  discharge,  the  acceptance 
is  only,  upon  condition  if  it  be  paid.  Sal.  442.  Skin.  410.  [1  T.  R.  655. 
7  T.  R.  64.     2  Bos.  &  Pull.  5 1 8.] 

So,  if  A.  being  indebted  to  B.,  indorse  a  bill  of  exchange,  and  send  it  to 
him ;  it  will  not  be  a  payment,  though  it  continues  iu  his  hands  a  long  time 
after  it  is  payable.     R.  1  Sal.  124. 

And  B«  may  afterwards  sue  A.  for  his  debt ;  and  such  bill  shall  not  be  al- 
lowed in  satisfaction.     Per  Holt,  1  Sal.  124. 

So,  if  a  biil  sent  to  a  goldsmith  by  a  servant,  be  paid  in  in  part,  and  anoth- 
er bill  given  for  the  residue ;  the  acceptance  of  the  other  bill  by  the  servant 
will  not  be  a  payment  for  the  residue;  if  the  other  bill  be  not  paid.  R«  Mod. 
Ca.  36.     Sal.  442. 

Though  the  master  send  his  servant  the  next  dav  to  receive  such  bill.  R. 
Mod.  Ca.  36,  37. 

So,  if  a  bill,  or  note  be  given  and  received,  generally,  for  a  debt,  it 
will  not  be  a  payment,  if  the  goldsmith  fails  before  the  money  paid  ;  though 
the  goldsmith  continues  to  pay  for  all  the  same  day  :  for  he,  who  takes  it,  is 
not  bound  to  receive  it  immediately,  but  shall  have  a  reasonable  time  for  it. 
R.  Sal.  442.  * 

So,  if  a  bill  be  given,  generally,  upon  6.,  a  goldsmith  about  ten  in  the 
forenoon  upon  Saturday ;  and  the  receiver  sends  all  his  bills  that  day  received 
by  his  servant,  who  receives  several  sums  upon  them,  and  enters  them  ;  and 
then  it  was  five  in  the  afternoon,  afler  which  time  it  is  not  usual  for  gold- 
smiths to  pay  upon  a  Saturday,  for  then  they  adjust  their  accounts,  for  which 
reason  he  does  not  send  the  bill  to  B.  by  a  servant  till  ten  on  Monday  morn- 
ing; and  B.'s  cashier  cancels  the  hilt  and  directs  the  servant  to  come  half 
an  hour  aAerwards :  but  then,  and  upon  two  subsequent  demands,  does  not 
pay,  but  in  the  afternoon  upon  Monday  gives  another  bill  of  the  same  date 
and  for  the  same  sum,  at  which  time  he  was  a  bankrupt;  this  bill  will  not  be 
payment,  though  the  servant  was  in  fault,  that  he  did  not  stay  to  receive  the 
money  when  the  bill  was  cancelled.  R.  Eq.  Ca.  [^d  part  of  Mod.  Ca.  j  60. 
[The  common  usage  in  transacting  aflairs  of  this  nature  is  to  be  chiefly 
regarded  ;  so,  where  it  is  the  custom  of  a  company  (as  it  was  of  the  Bank,  and 
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of  the  Sword-Blade  Company)  to  send  their  servant  in  the  morning  to  leave 
the  notes,  and  to  call  for  the  money  in  the  afternoon,  if  the  goldsmith  has 
stopt  payment  after  the  notes  left,  it  is  not  payment.  Str.  416.  contra. 
Str.  550.] 

[A  banker^  note  paid  after  dinner,  and  refused  payment  niext  morning  at 
nine,  is  not  payment.     Str.  1248.] 

[If  defendant  gives  plaintiff  a  goldsmiths  note  at  two  in  the  afternoon, 
and  next  morning  at  nine  it  is  tendered,  a  quarter  of  an  hour  after  they  had 
stopt,  it  is  not  payment.     Str.  415.] 

[If  a  man  receives  a  goldsmith^s  note  at  twelve,  puts  it  into  the  bank  at 
one,  next  morning  at  ten  it  is  carried  with  others  for  2600/.  and  left  as  usual, 
called  for  at  eleven,  and  at  two  payment  refused,  [*jbut  they  pay  small 
notes  for  two  hours  after  :  this  is  not  payment.     Str.  910.  (rl)] 

Feme  Sole  Merchant. — Vide  Baron  and  Feme,  (A  2.)*— London,  (N  7.) 
Statute  Merchant. — Vide  Statute  Staple. 

.    MESNE,  WRIT  OF, 

Vide  Droit,  (K). 

MESSUAGE. 

Vide  Grant,  (E  6.) 


(jS)  ].  Where,  under  an  agreement,  notes  are  to  be  taken  in  payment,  and  at  the  payee^s 
risk,  the  demand  ia  satisfied  thoagh  they  are  dishonoured  ;  seciu^  if  they  are  not  taken  at 
bis  risk.    7  T.  R.  64. 

2.  If  pursuant  to  a  contract  of.  the  render  takes  in  payment  a  check  on  the  vendee's 
banker  for  a  bill  at  three  months,  and  instead  of  receiving  a  bill  has  the  amount  transfer- 
red from  the  yendee's  account,  and  with  his  consent,  to  his  own  ;  on  the  banker^s  failing  be- 
Ibre  the  three  months  are  expired,  the  vendee  is  discharged.     6  T.  R.  139. 

3.  If  a  person  take  a  draft  upon  another  for  payment  of  a  debt,  and  hold  it  an  unreason- 
able time  before  he  demands  the  money,  and  the  person  upon  whom  it  is  drawn  bccomej 
insolvent  in  the  interim,  he  cannot  afterwards  recover  against  the  drawer.     2  Wilti.  353.( 

4.  The  acceptance  of  a  negotiable  instrument  on  siccoant  of  a  debt  is,  prima  faeie^  a  satis- 
faction, and  may  therefore  be  pleaded  to  an  action  demanding  it.     5  T.  R.  513.  517. 

5.  If  a  debtor,  in  payment  of  the  debt,  gives  a  bill  drawn  by  himself,  which  is  presented 
and  dishonoured,  but  no  notice  of  4he  dishonour  sent  to  him  ;.  if  he  can  shew  that  he  had 
elTects  in  the  drawee's  hands,  the  bill  must  be  considered  ^  payment.     3  M.  &  S.  36^2. 

6.  If  one  customer  iodorso  and  pay  into  a  bankor's  a  short  bill  drawn  upon  the  banker  by 
another  customer,  he  does  not,  by  overdrawing  his  account,  make  the  bill,  what  it  was  not 
beforci,  payment  from  the  other  customer.     2  B.  &  P.  518. 

7.  If,  by  the  custom  of  a  banking-house,  stated  periods  are  fixed  at  which  bills  drawn  by 
one  cnstomer  in  i#vour  of  another,  are  carried  as  cash  to  the  credit  of  the  one  and  debit  of 
the  other,  and  the  day  o fadjustm en t  having  passed  without  carrying  a  bill  so  drawn  to  the 
cash  account  of  tlie  payee,  but  having  carried  the  amount  to  the  debit  of  the  drawer,  the 
banker  faHs,  (he  bill  is  not  to  be  considered,  not  having  been  taken  as  payment  between  th^ 
parties. 

•{  ft.  Consideration.  Every  negotiable  note  implies  a  consideration,  it  need  not  therefore 
be  averred.  Goshen  Turnpike  Co.  9  Johns.  Rep.  217.  Vide  Crusher  r.  Armstrong,  3  Johns. 
Cas.  5.  Conroy  v.  Warren,  Id.  259.  Mandeviile  v.  Welch,  5  Wheat,  277.  Riddle  v.  Mande- 
Tille,  5  Cranch,  322.' 

9.  Bot  in  an  action  on  a  note  not  negotiable,  it  is  otherwise  :  in  such  case,  the  considera- 
tion must  be  acknowledged  on  the  face  of  the  instrument,  or  it  must  be  averred.  Jerooj*  «. 
Whitney,  7  Johns.  Rep.  321.     Saxton  v.  Johnson,  14  Johns.  Rep.  41B. 

8.  Payment.  Where  an  indorsed  note  is  received,  as  a  coodiitonal  payment,  it  does  not 
•xtingnish  the  original  contract.  Clark  v.  Young,  1  Cranch,  181.  Vide  Harris  v,  Jobnateo, 
3  Crmach,  3)U   ^heehy  v.  MandeviUe,  0  Cranch,  259.  )- 
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METROPOLITAN. 

Tide  Adhinistrator,  (B  3.  4.) — Archbishop. — Ecclesiastical  Psrsoks, 

(C  1.)— Visitor,  (A  6.) 

MILK. 

Vide  DiSMES,  (H  8.) 

[*]MILL. 

Vide  DisMES,  (H  13.) 

SECTA  AD  MOLENDINUM. 

Vide  Droit,  (H). 

MINES. 

Vide  Waife,  (H  1 .  2.) 

MISADVENTURE. 

Vide  Action  »pon  the  Case  for  Misfeasance,  (A  4.) — Justices, 

(M  19.) 

MISCONTINUANCE. 

Vide  Amendment,  (I). 

MISDEMEANOUR. 

Vide  Action  upon  the  Case  for  Misfeasance, — Attorney,  (B  1 5.)—' 
Courts,  (P  16.) — ^J ustices  of  Peace, (Bd2.-63.  101.) — Leet,  (LS.&c.) 
— Officer,  (G  14. — K  3.) — Parliament,  (G  3. — L  34.  35.  44.)— 
Pleader,  (S  46.  47.) — Prerogative,  (D  54.) 

MISFEASANCE. 

Vide  Action  upon  the  Case  for  Misfeasance. — Misdemeanour. — Plead- 
er, (2  O.) 

MISNOMER. 

Vide  Abatment,  (E  18.  &c.— F  17.  &c.— H  22,  23.)— Pleader,  (3 1  7.) 
[*141] 
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MISPRISION. 

Vide  Justices,  (N  1  •  &c.) — Justices  op  Peace,  (B  2.) 

Mi8PRisio*r  OF  THE  Clerk. — Vidc  Amendment,  (D  1.  &c. — E  I,  2.  F— JQ 
h  2. — ^H  3. — T  1.  &c. — V  1.,  &c.  and  many  other  places  io  the  same 
title). 

MISTAKE. 

Vide  Abatement,  (G  3. — ^H  25.  &c.) — ^Misprision. 

f*JMITIORI  SENSU. 

Vide  Action  upon  the  Case  for  Defamation,  (F  16.  &cA 

MITTIMUS. 

Vide  Certiorari,  (A  2.) 

MODUS  DECIMANDI. 

Vide  DisMES,  (E  10.  &c.) — Prohibition,  (G  10.) 

ItfOLLITER  MANUS  IMPOSUIT. 

Vide  Pleader,  (3  M  16.) 

MONASTERY. 

(A)  HOW  DISSOLVED. 

By  the  st.  27  H.  8. 28.  all  monasteries,  and  other  religious  houses  of  monks^ 
canons,  or  nuns  of  whatever  habit,  rule,  or  order,  not  having  lands,  &c. 
or  other  hereditaments  above  200/.  per  annum,  and  all  their  manors,  lands, 
&c.  and  hereditaments,  the  king  shall  have  and  enjoy  to  him  and  his  heirs  for 
ever. 

And  all  monasteries,  abbeys,  &c«  given  to  hid  majesty  by  any  abbot,  &c. 
under  the  convent-seal  within  a  year,  or  otherwise  suppressed  and  dissolved  : 
and  all  goods,  debts,  &c.  belonging  to  the  chief  governor  in  right  of  his  house. 
1  Mar.  1535,  or  since. 

And  the  king  shall  be  in  actual  possession,  &c.  and  may  dispose  of  them  at 
bis  will  and  pleasure. 

And  patentees,  &c.  shall  enjoy,  &c.  according  to  tenor  of  their  letters  pa- 
tent. 

And  all  fraudulent  estates  in  fee-tail  for  life  or  years,  or  chaiiges,&c.  with- 
in a  year  before,  shall  be  void. 

And  by  this  statute  appropriations  to  a  religious  house  are  also  given  to  thc^ 
king.     R.  per  three  J.     2  Cro.  608. 

So,  by  the  st.  31  H.  8. 1 3.  the  king  shall  enjoy  to  him  and  his  heirs,  all  mo- 
nasteries, &c.  colleges,  hospitals,  and  other  religious  and  ecclesiastical  hou- 
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868,  since  4th  February,  27  H,  8,  dissolved,  given  up,  or  by  any  means  come 
to  the  king.  And  all  their  manors,  lands,  &.c.  and  other  hereditaments,  or 
which  shall  hereafter  be  dissolved,  &c« 

By  this  act  all  religious  and  ecclesiastical  houses,  of  whatever  annual  value, 
were  given  to  the  king.     2  Co.  49. 

And  though  by  the  St.  32  H.  8.  24.  the  corporation  of  the  knights  of  St, 
John  of  Jerusalem  in  England  was  dissolved,  and  their  hospital  and  all  man- 
ors, lands,  &c.  given  to  the  king,^'et  their  possessions  were  given  to  the  king 
within  the  st.  31  H.  8.  13. ;  for  it  was  a  religious  and  ecclesiastical  corpora- 
tion.    R.  per  three  J.  Jon.  1 83. 

[*]By  the  st.  1  Ed.  6.   14.  all  colleges,  free  chapels,  and  chauntries,  and 

all  manors,  lands,  &c.  or  hereditaments  belonging  to  them,  or  which  have 

been  given  or  assigned  to  the  finding  of  a  priest,  or  of  any  anniversary  or  obit, 

&c«  to  have  continuance  for  ever,  shall  be  in  the  possession  and  seisin  of  the 

king. 

If  a  monk  now  be  professed  beyond  sea,  be  may  inherit  in  England.     Dub. 
Ca.  Eq.  r2d  part  of  Mod.  Ca.]  55. 
Vide  HospiTAu 

MONEY. 

(A)  THE  ADVANTAGE  OF  MONEY. 

(B)  WHAT  SHALL  BE  CURRENT  MONEY. 

(B 1.)  What  weight  it  ought  to  have,  infra. 

(B  2.)  What  alloy,  p.  144. 

(B  3.)  Ought  to  have  an  impression,  p.  144. 

(B  4.)  And  afixt  denomination,  or  value,  p.  144. 

(B  d.)  The  authority  of  coinage  belongs  to  the  king.  p. 
145. 

(B  6.)  The  king  may  make  coin  current,  p.  146. 

(B  7.)  And  change  it  at  his  pleasure,  p.  146. 

(B  8.)  The  effect  of  the  change,  p.  146. 

(A)  THE  ADVANTAGE  OF   MONEY. 

Moneta  est  mensura  reruntj  per  quam  omnium  rerum^  qum  in  mundo  sunt^ 
Jit  justa  estimaiio.     Dav.  1 9. 

(B)  WHAT  SHALL  BE  CURRENT  MONEY. 
(B 1.)  What  weight  it  ought  to  have. 

Six  circumstances  ought  to  concur  to  make  lawful  and  current  money  :  a 
fixed  weight,  alloy,  impression,  and  valuation,  the  king^s  authority,  and  proc- 
lamation.    Dav.  19.  b. 

And  therefore,  every  piece  of  current  money  ought  to  have  a  certain 
weight.     Ibid. 

The  pound  troy  of  gold  is  divided  into  24  carats,  and  every  carat  contains 
4  grains  of  gold.     Essay  for  amendment  of  the  Coin,  1 7. 
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A  pound  troy  of  silver  is  divided  into  12  ounces,  every  ounce  contains  20 
pennyweights,  every  pennyweight  24  grains.     Essay,  18. 

Payment  in  the  exchequer  was  anciently  made  ad  scalam^  or  adpensum^  viz. 
by  weight :  payment  ad  scalam  was,  when  6d.  was  added  to  every  20^.,  to 
make  due  weight :  ad  petuum,  when  every  thing  necessary  to  make  due 
weight  was  supplied,  though  above  6(2«  Mad.  87.  Hale  Sh.  Accountt,  21, 
&c.     [See  14  G.  3.  c.  92.] 

[*](B2.)  What  alloy. 

Gold  and  silver  were  anciently  coined  without  alloy. 

But  now  they  have  a  certain  proportion  of  alloy,  whereby  it  is  called  ster- 
ling or  standard  money.     Ess.  for  Coin,  17.     Hale,  Sh.  Ace.  5.     Hard.  601. 

The  ancient  standard  for  gold  temp.  Ed.  3.  wau.  H.  8.  was,  in  every 
pound  troy  23  carats  3  grains  i  of  gold  and  |  grain  ot  alloy.  Ess.  20.  Hale 
Sb.  Ace*  10. 

The  standard  for  silver  was  anciently  and  is  now,  in  every  pound  11 
ounces  and  two  pennyweights  of  silver,  and  18  pennyweights  of  alloy.    Ibid. 

The  sovereigns  of  gold,  angels,  &c.  34  H.  8.  had  in  every  pound  one  ca- 
rat of  alloy ;  and  37  H.  8.  sovereigns  four  carats ;  but  4  Ed.  6.  they  were 
reduced  to  the  lincient  standard.     Ess.  22. 

So,  6  Ed.  6.  1  Mar.  2  El.,  sovereigns  and  angels  were  of  the  ancient 
standard.     Other  coin  of  gold  had  two  carats  alloy.     Ess.  24. 

So,  43  El.  angels,  3  &  10  Jac.  2  Car.  1.  and  12  Car.  2.,  rials  and  angeb 
were  of  the  ancient  standard.     Ess.  25.  26. 

But  other  coin  of  gold,  35  and  43  El.  2  Jac.  2  Car.  1.  and  12  Car.  2. 
unites,  &c.  and  22  Car.  2.  guineas  were  and  now  continue  with  two  carats 
of  alloy.     Ess.  25.  &c. 

Soj  coin  of  silver  had,  34  H.  8.  two  ounces  of  alloy  *,  36  H.  8.  six  ounces ; 
37  H.  8.  eight  ounces  ;  and  5  Ed.  6.  nine  ounces  ;  but  6  Ed.  6.  were  re- 
duced to  1 9  pennyweights  of  alloy ;  and  temp.  Ph.  &  M.  to  the  ancient 
standard,  which  has  continued  from  that  time  to  this.     Ess.  23. 

Anciently,  if  money  was  paid  at  the  exchequer,  it  was  examined  or  an  as- 
say made  of  it,  by  burning  some  part.     Mad.  187.  192. 

Or,  12  J.  was  added  to  every  20^.  to  countervail  3uch  assay.    Mad.  192. 

So,  when  coinage  was  used«  viz.  temp.  Ed.  3.  1 2£/.  in  every  205.  viz, 
105/.  was  paid  in  respect  of  the  alloy  in  sterling  coin  for  every  100/.  rent  in 
fine  silver,  and  it  seems  to  have  been  settled  by  parliament.     Hard.  501. 

If  the  alloy  exceeds  the  due  proportion,  whereby  the  coin  is  debased,  that 
tends  to  the  detriment  of  the  public.     3  Rush,  1217. 

(B  3.)  Ought  to  have  an  impression. 

So,  money  ought  to  have  an  impression ;  for  metal  is  not  money  without 
an  impression ;  et  dicitur  moneta  quia  impressione  monetj  cujui  sit  moneia. 
Dav»  1 9.  b. 

(B  4.)  And  a  fixed  denomination  or  value. 

So  every  piece  of  gold  or  silver  coin  ought  to  have  a  certain  denomination, 
or  valuation  set  upon  it.     Dav.  19.  b. 

And  the  king  by  his  prerogative  may  set  upon  his  coin  what  value  he 
pleases.     Dav.  20.  a.     Vide  post,  (B  5,  &c.) 

The  pound  Iroy  of  gold,  1 8  Ed.  3.  was  divided  into  fifty  florins  to  be  cur- 
rent at  6s.  each,  and  afterwards,  eodem  anno,  ought  to  contain  in  it  thirty- 
nine  nobles  and  an  half,  at  6j.  Qd.  the  noble.    Ess.  for  Coin,  35. 
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[*]20  Ed.  3.  it  was  divided  into  42  nobles  of  the  same  value  5  27  Ed.  3. 
45  nobles ;  9  H.  5.  50  nobles.     Ess.  36.  ,        j  1    r 

1  H.  6.  it  was  advanced  to  45  rials  of  10*,  the  rial,  or  67  angels  and  t  ot 
6*.  8d.  the  angel  5  but  reduced  4  H.  6.  to  the  same  standard  as  9  H.  5.  ; 
yet  49  H.  6.  and  afterwards  5  Ed.  4.  advanced  as  before.     Ess.  38. 

1  H.  8,  it  was  divided  into  24  sovereigns  at  22*.  6d.  or  48  rials  at  lU. 
3d.,  or  72  angels  at  7*.  6rf.     Ess.  41.  ,,        .        «^ 

34  H.  8.  it  was  divided  into  28  sovereigns  ;  and  36  H.  8.  into  30  sove- 
reigns at  205. ;»«•  sovereign ;  3  Ed.  6.  into  34  sovereigns;  and  6  Ed.  6. 
into  24  sovereigns  at  30*.  per  sovereign,  or  72  angels  at  10*.,  and  43  EJ. 

into  73  angels.     Ess.  43.  ^  :.       17  j   /»       j   o  ri 

The  pound  which  had  two  carats  alloy  was  divided  6  bd.  6.  and  2  n-i. 
into  33  sovereigns  at  20s.  per  sovereign ;  and  43  El.  into  33^  ;  and  2  Jac. 
into  37  unites  at  20*.  and  one  thistle  crown  at  4*.     Ess.  48. 

The  pound  of  the  ancient  standard  3  Jac.  was  divided  into  81  angels; 
10  Jac.  [into  88  angels,]  and  2  Car.  into  89  angels;  and  the  pound  of 
two  carats  alloy  10  Jac.  was  divided  into  37  unites  at  22*.  and  one  thistle 
crown  at  4?,  4d. :  and  2  Car.  1.  into  41  unites  at  20*.   Ess.  53. 

The  pound  was  divided  22  Car.  2.  and  still  continues,  into  44  guineas  and 
a  half,  at  20*.  the  guinea.     Ess.  55. 

The  pound  troy  of  silver  28  Ed,  1.  was  divided  into  20*.  and  3 J.,  20 
Ed.  3.  into  22*.  6d.,  27  Ed.  3.  into  25*.,  9  H.  5.  30*.,  1  H.  6.  37*.  6d., 
which  was  reduced  to  30*.,  4  H.  6. ;  but  49  H.  6.  advanced  to  37*.  6d., 
and  1  H.  8.  to  45*.,  34  H.  8.  48*.,  3  Ed.  6.  72*. ;  but  6  Ed.  6.  it  was  re- 
duced to  60*.,  and  43  El.  advanced  to  62*.,  and  so  from  thence  hath  con- 
tinued.    Ess.  34,  &c. 

The  penny  was  ^O^pars  uncia;  9  Ed.  3.  26»  pars  ;  2  H.  6.  32a  pars  ; 
5  Ed.  4.  40^  pars  ;  36  H.  8,  45a  pars ^  2  El.  60*  pars;  and  so  remains 
to  this  day.     Hale,  Sh.  Ace.  1 2. 

(B  5.)  The  authority  of  coinage  belongs  to  the  king. 

By  the  civil  law,yii*  cu^enda  moneta  ad  solum  principem  de  jure  periinei. 

Dav.  20. 

So,  by  the  common  law,  the  power  to  make  or  coin  money  within  his 
dominions  belongs  only  to  the  king.     R.  Dav.  1 9.  a.     Hale,  Sh.  Ace.  3. 

But  by  a  grant  from  the  emperor,  the  inferior  princes  and  states  of  Ger- 
many have  the  privilege  of  coining.     Dav.  20.  b. 

And  the  same  privilege  was  granted  to  several  great  personages  in 
France.     Ibid. 

So,  anciently,  the  archbishop  of  York,  and  bishop  of  Durham  might 
toin.     Ibid. 

So,  temp.  I^tispb.  through  the  confusion  of  the  times,  lam  episcopa  quam 
comites  et  barones  suam  faciebant  monetam.     Hale,  Sh.  Ace.  4. 

[By  1 2  Geo.  2.  c.  5.  1 5,000/.  per  annum  is  given  to  the  king  for  seven 
years,  for  the  coinage  ;  made  perpetual,  by  stat.  9  Geo.  3.  c.  25.] 

[Stat.  14  Geo.  3.  c.  70.  directs  the  taking  of  light  gold  coin,  under  cer> 
tain  regulations,  and  recoining  the  same.] 

[*](B  6.)  The  king  may  make  coin  current* 

So,  the  king  by  his  proclamation  may  make  any  coin  current  in  England. 
5  Co.  114.  b. 
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As,  a  talent  or  bezant  of  ancertain  value,  and  may  set  a  valae  upon  it« 
Dav.  20.  a. 

May  establish  the  standard  as  he  pleases.     Da  v.  19,  b. 

So,  coin  impressed  at  the  mint  shall  be  of  value  proportionable  to  other 
coin^  without  proclamation.     Per  Holt,  SaL  446, 

(B  7.)  And  change  at  his  pleasure. 

So,  the  king  may  enhance,  debase,  or  change  the  coin  at  his  pleasure. 
Diet,  that  he  cannot  change  il  without  assent  of  the  counties.  Mir.  Jos. 
10.  b.     2  Rol.  166.  1.  35. 

But  it  is  now  allowed  that  he  may  change  it  as  he  pleases.  R.  I)av. 
20.  b. 

That  be  may  advance  the  value.     Vide  ante,  (B  4.  6.) 

So,  he  may  debase  it  at  his  pleasure.     Dav.  21. 

And  if  the  king  by  proclamation  makes  a  mired  or  base  money  current, 
it  shall  be  so.     R.  Dav.  22.  b. 

So,  the  king  by  his  proclamation  may  change,  &c.  his  money  in  Ireland) 
as  well  as  in  England.     Dav.  21. 

(B  8.)  The  efTeet  of  the  change. 

If  the  king  by  proclamation  decries  any  coin,  it  cannot  afterwards  be 
tendered  as  money,  but  shall  be  only  bullion.     Dav.  20.  b. 

If  he  makes  base  money  current,  it  shall  be  taken  as  sterling.  R.  Dav. 
22.  b.  25. 

And  therefore,  if  an  obligation  be  to  pay  so  much  in  current  mon^y  at 
such  a  day,  and  before  the  day  the  money  be  enhanced  by  proclamation, 
payment  or  tender  of  the  sum  in  the  enhanced  money  is  suBicieut.  R. 
Dav.  26.  b. 

Though  the  obligation  was  made  in  England,  for  payment  in  Ireland,  and 
the  money  is  enhanced  there  only ;  for  the  time  and  place  of  payment 
shall  be  principally  regarded.     R.  Dav.  25.  b.  27,  28. 

Though  the  money  was  tendered  afler  the  day  of  payment,  and  before  the 
enhancement;  for  there  was  a  default  by  not  tendering  it  at  the  day.  Scmb. 
Dy.  83.  a. 

So,  if  an  obligation  be  to  deliver  so  much  corn,  which  before  the  day  is 
diminished  in  value.     Dy.  82.  in  marg. 

But  if  money  be  tendered  in  pure  coin  at, the  day,  and  afterwards  the 
money  is  debased,  he  shall  have  the  value  of  the  coin  current  at  the  time 
of  the  tender.    Semb.  Dav.  27.     Dy.  82.  b. 

Or,  if  one  receives  pure  coin,  and  is  afterwards  bound  to  a  restitution. 
Dub.  Dav.  27.  b. 

So,  if  a  receiver,  who  ought  to  pay  upon  request,  receives  pure  coin, 
which,  before  the  request,  is  enhanced.     Per  two  J.  Dy.  83.  a.  in  marg. 

So,  if  A.  draws  a  bill  of  exchange  to  pay  100  rees-dollars  to  B.  in  Portu- 
gal, at  such  a  day,  and  before  the  day,  after  the  bill  drawn,  the  king  of 
Portugal  enhances  the  rees;  if  the  rees  are  not  paid,  as  current  [*]at  the 
date  of  the  bill,  B.  may  protest  the  bill,  and  resort  to  the  drawer;  for  a 
foreign  prince  cannot  alter  the  property  of  a  subject  of  England.  R. 
Skin.  272b 
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[(C)  OFFENCES  AGAINST  THE  COIN.] 

[Vide  in  Justices.] 

[The  exchanging  gaineas  for  bank  notes,  taking  the  guineas  in  such  ex- 
change at  a  higher  value  than  they  were  current  for  by  the  king-s  proclama- 
tion is  not  an  offence  against  5  &  6  Edw.  6.  c.  19.     14  East,  402. 

[An  indictment  on  st.  15  Geo*  2.  c*  ,28.  s.  3.,  (q.  v.)  need  not  specifically 
aver  that  the  defendant  is  a  common  utterer  of  false  money.  2  B.  &  P. 
127.] 

I  Construction  of  8  &  9  W.  3.  c.  25.     2  Blk.  807.] 

Vide  Abatement,  (D  8.) 

Penalty  for   counterfeiting  money,   or  bringing  false  money  into 

THE   KINGDOM.       Vide  JUSTICES,   (K  7.) 

Money  degreed  in  specie.      Vide  Chancery,  (4  W  10.  16.) 
Bringing  money  into  court.     Vide  Pleader,  (C  10.) 

•  MONK. 

Vide  Ecclesiastical  Persons,  (B  2,  &c.) — Monastery. 

MONOPOL.Y. 

Vide  Bte-Law,  (B  3.— C  3.)— Trade,  (D  4.) 

MONSTRANS  DE  DROIT. 

Vide  Prjerogative,  (D  81,  83.) 

MONSTRANS  DE  FAITS. 

Vide  Pleader,  (O  1,  &c.) 

monstraverunt. 

Vide  Ancient  Demesne,  (H.) 

MONTH. 

Vide  Ann.  (B.) 

monument. 

Vide  Cemetery,  (C.) 

[♦]M0RT  D'ANCESTOR. 

Vide  Assise,  (C  1,  &c.) 
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MORTGAGE. 

(A)  MORTGAGE,  BY  PLEDGE  OF  GOODS,  infra. 

(B)  AT  WHAT  TIME  IT  SHALL  BE  REDEEMED,  p.  149. 

[(C)  EFFECT   OF  THE  MORTGAGE   BECOMING  ABSOLUTE.] 
p.  149. 

(A)  MORTGAGE  BY  PLEDGE  OP  GOODS. 

A  mortgage,  quasi  mortuum  vadium^  is  when  things  moveable  or  immove- 
able, as  goods  or  lands,  are  pledged,  as  a  security  for  repayment  of  money. 
Co.  L.  205.  a.     Bio.  Norn.  verb.  Mortgage. 

If  goods  are  pledged  for  the  security  of  money,  the  pawnee  has  special 
property  in  them.     Sal.  522.  R.  Ow.  1 24. 

If  the  custody  of  the  goods  iaa  charge  to  him,  he  may  use  them  as  a  re- 
compence  for  his  chaise  ;  as,  he  may  ride  an  horse  put  in  pledge.  Sal. 
522«  R.  per  three  J.  Ow.  124. 

So,  though  the  custody  be  no  charge,  if  the  using  is  no  prejudice  to  the 
goods,  he  may  use  them,  but  it  shall  be  at  his  peril  if  he  loses  them.  Sal. 
522.     Ow.  124. 

If  a  cow  be  pledged,  he  may  milk  her.     Ow.  124. 

So,  if  the  pawnee  lose  the  goods  without  any  default  in  him,  it  shall  be 
the  loss  of  the  owner,  and  the  pawnee  shall  have  an  action  against  him  for 
the  money.     Sal.  522.     Vide  post,  (B.) 

So,  the  pawnee  has  such  a  property  as  he  may  assign  to  another.  Ow. 
124. 

But  by  tender  of  the  money,  his  property  is  determined,  and  the  pledge' 
ought  to  be  restored.     Sal.  522,  523.  R.  2  Cro.  245.  Yel.  1 78. 

And  if  he  refuses  to  restore  the  pledge  upon  tender  of  the  money,  trover 
lies  against  him.  Sal.  522.  R.  2  Cro.  245.  .  Vide  Action  upon  the  Case 
upon  Trover  (D). 

So,  he  may  be  indictfed  ;  for  perhaps  it  was  delivered  in  secret  without 
witnesses.     Per  Holt,  1  Sal.  522. 

So^  if  the  pawnee  be  robbed  of  the  goods  after  tender,  he  shall  answer 
lor  them.     Sal.  523. 

So,  if  he  loses  them  by  his  using  them.     Sal.  522. 

So,  if  the  using  be  a  prejudice,  he  cannot  use  them.     Ibid. 

So,  if  a  pawnee  assign  the  goods  pledged  to  another,  detinue  lies  by  the 
owner,  if  he  detains  them  after  the  money  tendered  to  him.      Ow«*  124. 

So,  goods  pledged  cannot  be  taken  in  execution  for  the  debt  of  the 
pawnee.     Ibid. 

[Where  money  is  generally  lent  on  a  pledge,  it  does  not  deprive  the  len- 
der of  his  remedy  against  the  person,  unless  a  special  agreement  to  stand  to 
the  pledge  only.     South-Sea  Company  v.  Duncomb,  M.  5  G.  2.  Str.  919.] 

[After  foreclosure  and  sale,  the  mortgagee  may  bring  an  action  for  the 
residue.     2  Brown,  Ch.  Rep.  125.] 

iA  mortgage  of  goods  and  choses  in  action  is  fraudulent  as  against 
creditors,  if  the  goods,  &c.  be  not  delivered  to  the  mortgagee.     1  WiJs. 
260.  2  T.  R.  587.] 

.[But  a  delivery  of  the  grand  bill  of  sale  of  a  ship  at  sea  is  equivalent  to  a 
dehvery  of  the  ship  itself.    2  T.  R.  462.  j 
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[A  ship  at  sea  may  be  mortgaged,  and  if  mor^gee  takes  proper  methods 
to  get  it  in  possession,  as  bill  of  sale,  &c.  it  will  not  be  within  st.  Ja«  K  : 
otherwise,  if  he  suffers  the  ship  to  go  on  another  voyage.  £x  parte  Mat- 
thews, P.  1751 ,  2  Ves.  272.] 

lQitcere»  Is  a  mortgagee  of  a  ship  out  of  possession  liable  for  the  repairs? 
Westerdell  v.  Dafe,  B.  R.  T.  37  Geo.  3.     7  T.  R.  306.] 

(B)  AT  WHAT  TIME  IT  SHALL  BE  REDEEMED. 

If  a  man  pledge  goods  for  money  lent,  he  may  redeem  though  he  does 
not  come  at  the  day  fixed  for  payment. 

So,  if  no  day  be  appointed  for  payment,  he  may  redeem  at  any  time.  2 
Cro.  245. 

So,  if  the  pawnee  die,  he  may  tender  the  money  to  his  executor  or  admin- 
istrator.    2  Cro.  245.     Yelv.  178.     1  Bui.  29. 

So,  if  he  that  pledges  dies,  his  executor  or  administrator  may  tender  the 
money.  Dub.  2  Cro.  245. ;  for  it  was  said)  that  the  condition  is  personal, 
and  it  ought  to  be  redeemeid  during  his  life.     Yelv.  178.     1  Bui.  29. 

If  a  day  be  appointed  for  redemption,  and  he  that  pledges  dies  before,  his 
executor  may  redeem.     1  Bui.  29. 

If  a  man  that  pledges  goods  be  attainted,  the  king,  upon  payment,  may 
redeem.     Yel.  179.     1  Bui.  29. 

If  a  man  pledges  goods  to  A.  and  jn  his  sickness  his  wife  with  his  consent 
delivers  the  goods  to  B.,  and  if  after  the  death  of  A.  the  money  be  tendered 
to  his  executor,  and  B.  afterwards  refuses  delivering  them,  trover  lies  against 
him  ;  for  B.  had  the  custody  only,  and  not  any  property.  R.  2  Cro.  244. 
Ycl.  178.     1  Bui.  29. 

So,  if  the  goods  are  delivered  to  B.  upon  consideration  ;  for  B.  was  not 
privy  to  the  delivery  upon  the  first  contract,  or  to  the  condition.     Yel.  1 78. 

But  by  1  Bui.  29.  it  seems  as  if  then  the  tender  ought  to  be  to  B. 

If  a  man  pledges  goods  perishable,  and  does  not  redeem  them  till  they 
are  perished,  (no  time  being -fixed  for  the  redemption,)  debt  lies  for  the 
money.     Per  Ch.  J.  and  not  denied  by  the  court.     Yelv.  179. 

So,  if  the  pawnee  lose  them  without  his  default.     Sal.  522« 

[A  pawnbroker  has  no  lien  on  plate,  after  the  death  of  tenant  for  life,  who 
pawned  it  with  him,  aa  against  the  remainder-man,  although  the  pawnee 
had  no  notice  of  the  settlement.  Hoare  v.  Parker,  B.  R.  E.  28  Geo.  3. 
2  T.  R.  376.] 

[(C)  EFFECT  OF  THE  MORTGAGE  BECOMING  ABSOLUTE. 

If  the  mortgagee  of  goods,  after  the  mortgage  has  become  absolute,  re- 
ceive instructions  from  the  mortgagor  to  insure  them,  he  must  if  he  intends 
to  refuse^  give  notice  to  the  mortgagor,  that  he  may  apply  elsewhere,  other- 
wise he  will  be  taken  to  have  assented*     2  T.  R.  1 87.] 

[(D)  REGULATION  OF  PAWNBROKING.] 

[Vide  40  G.  3.  c.  49.] 

[*]MoRTOAGE  OF    LamD  ;    WHAT  SHALL  BE,  AND  HOW  REDEEM  A  BLK.-— 

Vide  Chaxcert>  (4  A  1,  &c.) 
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MORTMAIN. 

Vide  Capacity,  (B  2.  3.) 

MORTUARY. 

Vide  Prohibition,  (G  11.) 

MULIER. 

Vide  Bastakd,  (F). 

MURAGE. 

Vide  Toll,  (A). 

MURDER. 

Vide  Admiralty,  (E.)— Jostices,  (M  1,  iic.—Y  5.) 

MUTUAL  AGREEMENTS. 

Vide  Pleader,  (C  53,  54,  55.) 

MUTUAL  REMEDIES. 

Vide  Pleader,  (C  56.) 

NAME. 


Vide  Abatement,  (E  18,  &c.— F 17,  &c.)— CIapacitt,  (B  4, 5.)— Fait,  (B  1,^ 
E  3,  4.)— Fine,  (E  4.)— Feahohises,  (F  9.)— Geaiit,  (A  B^E  1,  &c.)— Par- 
uament,  (A). — Process,  (A  2.) 

NATIVO  HABENDO. 

Vide  Villbmaoe,  (C  1.) 

NATURALIZATION. 

Vide  Aliem,  (B  2.) 

[•]NAVIGATION. 

Vide  Parliauent. 

(A)  THE  SEA.  infra. 

(B)  AN  ARM  OF  THE  SEA.  p.  152. 

(C)  A  CREEK,  p.  152, 
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(D)  AN  HAVEN,  p.  152* 

(E)  A  PORT.  p.  f52f. 

(F)  ISLANDS,  p.  163. 

(F  2.)  Isle  of  Man.  p.  153. 
(F  3.)  Jersey,  p.  lSt6. 
(F  4.)  Guernsey,  p.  167. 
(F  6.)  Isle  of  Wight,  p.  167. 

(G)  THE  PLANTATIONS. 

(G  1.)  Their  govemmenL  p.  157. 
(G  2.)  Courts,  p.  158. 
(G3.)  Laws.  p.  159. 

(H)  BEACONS,  &c.  p.  159. 

(I  I.)  NAVIGATION  SHALL  BE  FREE.  p.  159. 

(1 2.)  But  it  shall  be  in  English  ships,  &c.  p.  160. 

(13.)  Owner  of  ship.  p.  162. 

[(I  3.  a.)  Who  shall  be,  &c.]  p.  162. 

[(13  b.)  The  major  part  of  the  owners  over-rules  all.} 

p.  164. 
(I  4.)  Master,  p.  164. 
(I  5.)  Mariners,  p.  166. 
[(I  6.)  Supercargo.]  p.  168. 

r(K)  NAVY.]  p.  168. 

(A)  THE  SEA. 

Navigation  is  used  upon  the  sea,  or  navigable  rivers. 

The  sea  is,  where  the  water  flows  and  reflows,  and  is  so  spacious,  that  a 
fenan  cannot  see  land  from  one  shore  to  the  other.  2  Rol.  169. 1. 20.  Vide 
Admiralty. 

The  king  has  the  property  iam  aqua  quam  soli,  and  all  profits  in  the  sea, 
and  all  navigable  rivers.     Cal.  17.     Dav.  56,  57. 

The  jurisdiction  and  interest  of  the  king  extends  over  the  whole  sea  be- 
tween britain  and  Ireland.     3  Leo.  73. 

So,  between  Britain  and  France.     Ibid. 

So,  to  the  middle  of  the  sea  between  Britain  and  Spain.     Ibid. 

So,  the  property  of  the  soil  in  all  rivers,  which  have  the  flux  and  reflux  of 
the  sea,  belongs  to  the;  king,  and  not  to  the  lord  of  the  manor  adjoining, 
without  grant  or  prescription.     1  Sid.  148.     [Dough  441.] 

[The  public  are  not  entitled  at  common  law  to  tow  on  the  banks  of  an- 
cient navigable  rivers;  the  right  must  be  founded  either  on  statute  or  on 
usage.     3  T.  R.  253.J 

[*]So,  the  soil  between  high  water-mark,  and  low  water-mark,  is  part  of 
the  county  and  may  be  within  a  manor.     Scmb.  1  Ann.  89. 


Jl  port.  167 

As  io  fishery  in  the  sea,  or  rivers,  vide  Praerogative,  (D  50.) — ^Piscary  (A). 
As  to  the  sovereignty  of  the  sea,  vide  Praerogative,  (B  !•) 

(B)  AN  ARM  OF  THE  SEA. 

An  arm  ofthe  sea  is,  where  the  sea  flows  and  refiows.     2  Rol.  169.  1. 13. 

And  every  arm  of  the  sea,  or  n  avigable  river  so  high  as  the  sea  flows  and 
reflows,  belongs  to  the  king,  and  he  has  the  same  property  therein  as  in  alto 
mart.     Dav.  bQ.     2  Rol.  1 70.  I.  20. 

But,  by  grant,  or  prescription,  a  subject  may  have  the  interest  in  the  water 
and  soil  of  navigable  rivers ;  as  the  city  of  London  has  the  soil  and  property 
ofthe  ThameSi  by  grant.     R.  Dav.  56.  b. 

(C)  A  CREEK. 

A  creek  is  an  inlet  of  the  sea,  extending  within  the  land,  which  gives  no 
harbour  to  ships,  nor  is  endowed  with  any  privileges.     Cal.  34* 

(D)  AN  HAVEN. 

An  haven  is  an  harbour  for  ships ;  but  it  is  not  necessary  that  it  should 
have  privileges  annexed  to  it.     Cal.  34. 

All  havens  and  ports  are  infra  corpus  comitatus.     4  Inst.  1 48. 

And  the  water,  banks,  &c.  within  ports  and  havens,  are  within  the  power 
ofthe  commission  of  sewers.     Cal.  38. 

[By  Stat.  19  Geo.  2.  c.  22.  ballast  shall  not  be  thrown  out  into  any  havens 
port,  road,  channel,  or  navigable  river,  but  only  on  land  where  tide  or  water 
never  flows  or  runs,  on  pain  of  from  5/.  to  50s»  before  one  justice.] 

£If  a  ship  is  sunk  or  stranded,  the  owner  shall  give  security  to  remove  itj 
or  one  justice  may  sell  it,  and  with  the  money  remove  it,  and  render  the  sur« 
plus  to  owner.] 

Putting  ballast  into  an  hopper,  with  an  intent  to  have  it  carried  into  the 
high  and  open  sea,  and  its  being  thrown  into  the  sea  at  fourteen  fathom  deep, 
is  an  oSence  against  19  Geo.  2.  c.  92.  Brucklesbank  v.  Smith,  M«  32  Geo. 
2.     2B.  M.656.] 

Vide  post,  (E) 

(E)  A  PORT. 

Portus  est  locus,  in  quo  exportaniur  et  importantur  merees.    4  Inst.  148. 

Every  haven  and  port  of  common  right  belongs  to  the  king.     Dav.  56. 

[And  it  is  part  ofthe  king's  praerogative  to  create  ports,  which  was  lately 
exercised  at  Liverpool,  hy  Ld.  Kenyon  Ch.  J.  Ball'v.  Herbert,  B.  R* 
E.     29  Geo.  3.     3  T.  R.  261.] 

And  a  grant  to  the  subject  is  not  good ;  for  a  subject  cannot  have  it.  1 
Rol.  5. 

Every  port  is  an  haven  for  ships,  which  enjoys  several  privileges  by  pre- 
scription, or  the  king's  grant.     Cal.  34. 

By  the  st.  M.  c.  9.  barones  de  dportubus,  et  omnes  aliiportue  haheant  om^^ 
nes  libertatesj  et  consuetudines  suae* 

A  port  has  usually  a  port-reeve,  and  port-mote.     4  Inst.  148. 

By  the  st.  1  El.  11.  no  wares,  &c.  shall  be  exported  or  landed,  unless 
[♦Jfish  and  salt,  but  at  some  open  place,  quay,  or  wharf,  as  by  commission 
ihall  be  appointed,  &c. 

And  by  the  st.  13  &  14  Car.  2.  11.  a  commission  out  of  the  exchequer 
shall  eo  from  time  to  time  to  assign  such  ports  for  landiog  or  shipping  goods, 
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&c«  and  to  appoint  the  limits  of  such  port,  &Ct  And  none  shall  ship  anjr 
goods  or  land  them,  fish,  coal,  stone,  orhestials  except,  hut  at  such  port,  &c» 
[Vide  Case  of  the  extension  of  the  London  wharfs.     1  Blk.  Rep.  581  .J 

[By  St.  22  Car.  2.  c.  11.  s.  21.  such  rates  and  no  other  shall  from  time  to 
time  be  taken  for  wharfage  and  cranage,  as,  by  his  majesty  with  the  advice 
of  his  privy  council  shall  be  assessed  and  allowed  to  be  taken  ;  a  table  of 
which  rates  shall  be  hung  up  at  every  one  of  the  wharfs  to  be  appointed  in 
consequence  of  that  statute.] 

[By  st*  44.  there  shall  be  left  a  continued  tract  of  ground  from  London 
Bridge  to  the  Temple,  of  the  breadth  of  forty  ket  of  assize,  from  the  north 
side  of  the  Thames,  to  be  converted  to  a  quay,  or  public  and  open  wharf.] 

[By  st«  45.  the  said  tract  of  ground  shall  lie  open  and  at  large,  without 
any  division  or  separation,  and  the  bounds  of  each  proprietor's  ground 
therein  shall  be  distinguished  only  by  denter-stones  to  be  placed  in  the  pave- 
ment thereof ;  and  no  lighter,  boats,  or  other  vessel,  shall  lie  before  any 
the  said  wharfs  or  quays  between  the  places  aforesaid,  on  the  north  side  of 
th^  river,  longer  than  shall  be  necessary  for  the  lading  or  unlading  of  goods, 
without  the  consent  and  permission  of  the  wha^ngers  or  proprietors 
thereof.] 

[By  St.  46.  any  person  may  lade  or  unlade  any  goods  or  merchandise  at 
any  of  the  said  wharfs  or  quays  for  wharfage  or  cranage,  whereof  every  pro- 
prietor, wharfinger,  or  other  person  concerned,  shall  and  may  demand  and 
receive  such  rates  and  no  other,  for  the  same,  as  shall  from  time  to  time  b^ 
set  out  and  appointed  by  his  majesty,  with  the  advice  of  his  privy  council.] 
[This  statute  does  not  give  a  right  to  the  wharfingers  which  they  had  not 
b^  common  law,  and  therefore  they  ar^  not  entitled  to  wharfage  for  goods 
nnladen  into  lighters  out  of  barges  though  fastened  to  their  wharfs.  1  Blk* 
41 3*  423.] 

(F  1.)  ISLANDS. 

An  island  is  defined  by  the  imperial  law  to  be  locus  undique  circumdatui 
aquis.    Cal.  20. 

(F2.)  Isle  of  Man. 

The  Isle  of  Man  was  anciently  goyemed  by  }ts  own  king,  who  was  sub- 
ject to  the  king  of  England.     Cal.  20.     4  Inst.  283.     7  Co.  21.  a.  Calvin. 

And  being  a  kingdom  of  itself,  is  no  part  of  the  realm  of  England.  4  Inst. 
201.  283.     R.  40  El.     4  Inst.  284. 

But  the  lord  of  this  isle  is  called  king,  and  has  a  crown  of  gold.  4  Inst. 
283. 

Anno  18  Ed.  1.  it  was  granted  to  Walter  de  Huntercomb  ;  by  Ed.  2.  to 
P.  Gaveston  ;  and  afterwards  to  H.  dp  Bellomonte.     4  Inst.  284. 

A.  D.  1393,  17  R.  2.  William  lord  Scroop  purchased  it  of  W.  lord  Mon- 
tacute.     4  Inst.  283. 

[»]1  H.  4.  Wm.  lord  Scroop  forfeited  it  for  high  treason,  and  the  for- 
feiture was  confirmed  by  act  of  parliament.     4  Inst.  283. 

And  afterwards,  H.  4.,  by  letters  patent,  granted  insulatn,  caatnm^pelam^ 
tt  dominium  de  Man,  and  all  isles  belonging  thereto,  to  Heo.  earl  of  Nor- 
tbumberland  and  his  heirs.     4  Inst.  283. 

And  when,  by  the  attainder  of  Hen.  eari  of  Northumberland,  5  H.  4.  it 
came  to  the  king,  and  was  confirmed  by  partiament,  the  king,  7  H.  4,, 
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graated  it  Hna  eum  patronatu  episcopaiuB  to  Sir  John  Stanley,  for  life,  and 
afterwards  to  him  and  his  heirs.     Ibid* 

Sir  John  Stanley  was  grandfather  to  Hen.  lord  chamberlain  io  H.  6.  and 
by  him  created  lord  Stanley.     Ibid. 

Hen.  lord  Stanley  was  grandfather  to  Thomas,  created  by  H.  7.  earl  of 
Derby,  to  him  and  the  heirs  mate  of  his  body.     4  Inst.  283,  284. 

And  therefore,  it  shall  be  grantable  by  the  king's  letters  patent.     Co*  L. 
9.  a.     4  Inst.  284.     2  And.  1 1 5,  1 1 6. 

And  when  granted,  it  descends  according  to  the  rules  of  the  common  law. 
R.  4  Inst.  284.     Co.  L.  9.  a. 

So,  the  king  by  patent  may  enable  the  governor  to  make  a  justice  there. 
Pal.  345. 

And  the  construction  of  the  patent  shall  be  determined  by  the  common 
law.     Ibid. 

But  no  one  has  an  estate  of  inheritance  there,  except  the  lord,  and  the 
bishop.     2  And.  116. 

And  the  bishop  there  is  not  created  by  congt  JPelire^  but  by  presentment 
of  the  king  of  Man.  '  Pal.  345, 

In  the  kingdom  of  Man  are  two  castles,  17  parishes,  four  markets,  and   ' 
many  villages.     4  Inst.  2€3. 

A  bishop  was  there  appointed  by  Gregory  4th,  who  is  subject  to  the  arch- 
bishop of  York.     4  Inst.  385. 

The  inhabitants  have  a  peculiar  language.     Ibid. 

And  are  governed  by  their  own  laws  :  by  their  ecclesiastical  law  they  are 
cited,  the  cause  determined,  an^  within  eight  days  they  obey,  or  are  impri- 
soned.    4  Inst.  285.     2  And.  118. 

Every  contract  shall  be  completed  per  traditionem  atipula.     4  Inst.  285. 
And  this  upon  a  contract  for  lands,  as  well  as  for  personal  things ;  for  the 
parties  appear  in  court,  declare  the  contract,  and  deliver  a  straw   in  seisin, 
and  the  contract  is  recorded. 

Anno  1583,  by  a  law  in  the  same  isle,  a  sale  of  lands  without  licence  of 
the  lord,  or  his  council,  or  three  of  them,  viz.  his  lieutenant,  receiver,  and 
comptroller,  shall  be  void,  and  each  party  forfeits  3/.  ;  such  licence  to  be 
made  by  the  clerk  of  the  rolls,  and  to  t)e  under  the  hand  of  the  council,  or 
those  three  of  them. 

And  now,  though  made  per  traditionem  sttpulas^  if  it  be  not  with  licence, 
&c«  it  will  be  void.     R.  at  a  court  within  the  isle,    161 1,  inter  Callow  and 
Sir  Hugh  Cannel.     R.  14  May,  1641,  inter  Thompson  and  Calister. 
But  if  made  with  licence,  &c.  without  tradiiione  stipulasj  it  will  be  void. 
So  in  the  isle  of  Man  taking  a  capon,  or  pig,  &c.  will  be  felony.     12  H. 
8.  5.  a. 

But  net  taking  an  horse  or  ox ;  for  they  cannot  hide  them.     Ibid. 
An  act  of  parliament  in  England  does  not  bind  them,  unless  they  are  ex- 
pressly named.     R.  4  Inst.  284.     R.  2  And.  ilQ.     4  Mod.  223. 

[*JAnd  therefore,  the  st.  W.  2.  de  donia  does  not  extend  to  them.     R.  4 
Inst.  284. 
Nor  the  st.  27  H.  8.  10.  of  uses.     4  Inst.  284.     2  And,  116. 
Nor  the  St.  32  &  34  H.  8.  of  devises  by  will.     4  Inst.  284.     2  And.  1 IG. 
So,  breve  domini  regis  does  not  run  there  ;  and  therefore,  a  wife  cannot  sue 
to  be  endowed  there.     4  Inst.  384. 
An  office  upon  a  death  cannot  be  sued  out  of  chancery.     Ibid. 
Nor  any  office  to  entitle  the  king.     4  Inst.  284.     I  Rol.  246. 
Yet  the  kineby  c^ommissiosi  under  the  great  seal  may  seize  lands  forfeited  to 
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him,  which,  being  returned  upon  record,  gives  seisin  to  the  king.    R.  4  fnst. 

284 

So,  the  king  may  grant  a  commission  for  redress  of  wrong,  but  the  com- 
missioners  must  proceed  according  to  the  law  there.     4  Inst.  285. 

•  So,  an  appeal  lies  to  the  king  from  a  judgment  there,  ui  supenon  domino. 
R.  coramconcilio  Jan.  1716,  inter  Christian  and  Corrin.     Ace.  Van.  281. 

So,  the  judges  will  take  notice  of  the  laws  of  the  Isle  of  Man.     Fal.  345. 

So,  the  isle  of  Man  appertains  to  the  crown  of  England,  though  it  be  not 
parcel,  nor  held  of  it.     Per  Co.  1  Rol.  246.         „     ,     ,  ,  ,  ,     .,, 

[The  Isle  of  Man  is  not  part  of  the  realm  of  England,  but  parcel  of  the 
king's  crown  of  England,  held  as  a  feudatory  dominion,  by  liege  homage  of 
the  kings  of  England.     Earl  of  Derby  v.  duke  of  Athol.  T.  1751.     2  Ves. 

337.1 

[A  question  relating  to  the  right  and  title  to  the  Isle  of  Man,  maybe  deter- 
mined in  England,  in  chancery  the  king's  bench,  or  (qu.)  before  the  kmg  in 
council.     Earl  of  Derby  v.  Duke  of  Athol,  H.  1748,     1  Ves.  202.) 

[By  letters  patent  7  J.  1.  a  grant  was  made  by  the  crown  of  the  Isle  of 
Man,  and  of  all  the  rectories  and  tithes,  by  name,  to  William  earl  of  Derby  for 
life,  to  his  wife  for  life,  to  their  son  James  lord  Stanley  in  fee,  to  be  held  of 
the  king  by  liege  homage  rendering  immediately  after  that  homage  two  falcons 
and  so  to  his  successors  every  coronation-day  two  falcons ;  this  is  a  socage- 
tenure,  and  {semb.)  petty  serjeanty.  Earl  of  Derby  v.  Duke  of  Athol,  T. 
1751.     2  Ves.  337.1 

[By  private  act  of  parliament,  7  J.  1.  William  earl  of  Derby  and  his  wife 
for  life,  and  the  longest  liver ;  then  their  son  James,  and  the  heirs  male  of  hie 
body ;  then  Robert  Stanley,  and  the  heirs  male  of  his  body ;  then  the  heirs 
male  of  the  body  of  earl  William  ;  then  the  right  heirs  of  James  lord  Stanley 
shall  hold  against  the  king,  &c.  and  against  the  widow  and  daughters  of  earl 
Ferdinand,  (earl  William's  elder  brother,)  all  the  Isle  of  Man,  with  the  ap- 
purtenances :  and  neither  James  nor  the  heirs  male  of  his  body,  nor 
Robert,  not  the  heirs  male  of  his  body,  nor  any  of  the  heirs  male  of  William 
shall  have  power  to  alien  it,  but  it  shall  continue  as  above  limited ;  only- 
they  may  make  leases,  as  tenants  in  tail  may  do  in  England  by  st.  H.  8.1 

[In  1666,  Charles  earl  of  Derby  makes  a  lease  for  10,000  years,  of  the 
rectories  and  tithes  in  Man  for  the  benefit  of  the  poor  clergy ;  and  by  deed, 
as  collateral  security,  conveys  lands  in  Lancashire,  in  [*]trust,  to  permit  him 
and  his  heirs  to  hold  said  lands,  and  receive  the  rents  till  interruption  in  re- 
ceipt of  the  rectories  and  tithes  by  him  or  those  claiming  under  him  or  his 
ancestors,  and  then  to  enter  and  receive.] 

[In  1735,  James  earl  of  Derby  (heir  male  of  James  lord  Stanley,  in  the 
grant  and  act  mentioned)  devises  to  Sir  Edward  Stanley  (who  on  his  death, 
became  earl  of  Derby,  and  his  heirs  for  ever)  all  his  honours,  real  estate  and 
hereditaments,  whatsoever  and  wheresoever.] 

In  this  James  ended  the  male-line  of  earl  William.] 

'The  devise  in  1735  was  void,  by  force  of  the  private  act  of  parliament, 
whereupon  the  Isle  of  Man  descended  to  James  Duke  of  Athol,  as  right  heir 
of  James  Lord  Stanley,  (afterwards  earl  of  Derby,  beheaded  at  Bolton  in 
Lancashire  in  1651,)  being  his  great-grandson  by  Charlotte  his  third  daugh- 
ter.] 

[The  lease  of  the  rectories  and  tithes  was  also  void,  and  the  trustees  were 
entitled  to  the  rents  of  the  lands  in  Lancashire,  from  the  time  the  tithes  were 
evifilgd  by  the  duke  of  Athol.     Earl  of  P^rby  r.  Onke  of  Athol,  T.  1751. 
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[By  st.  5  Geo.  3.  c.  38.  in  consideration  ofTO.OOO/.  tJ  the  duke  and  duch- 
ess of  i^thol,  the  island,  castle,  pele,  and  lordship  of  Man  and  all  rojaltie.s 
&c.  are  unalienablj,  in  his  majestjr ;  except  the  land-propertj  rights,  as  lord 
of  manors,  patronage  of  bishopric,  &c.} 

~|By  St.  5  G.  3.  c.  30*  bounties  on  corn  exported  from  Britain  or  Ireland 
are  discontinued.] 

[Stat.  5  G.  3.  c.  39.  provides  against  smu^Iingwith  the  Isle  of  Man.] 
Stat.  5G.  3.C.  43.  permits  importation  of  several  commodities  of  Man, 
and  grants  bounties  on  linens  made  in  Man,  and  exported  from  Britain.] 

[Stat*  6  G.  3.  c.  50.  extends  the  act  29  Car.  2.  relating  to  taking  aftidavits 
in  the  country,  to  the  Isle  of  Man  and  empowers  the  king  to  appoint  ports 
therein  for  landing  and  shipping  goods.] 

[Stat.  2  G.  3.  c.  45.  encourages  and  regulates  the  trade  and  manufactures 
of  Man.] 

[Stat.    11  G*  3.  c.  52.  provides  for  repairing  the  harbours  in  Man.] 

fStat.  12  G.  3.  c.  58.  is  for  encouraging  the  herring-fishery  of  Man.] 

(F3.)  Jersey. 

The  islands  of  Jersey  and  Guernsey  were  parcel  of  the  duchy  of  Norman- 
dy, and  with  that  united  to  the  realm  of  England  by  H.  1.  after  the  conquest 
of  Robert  bis  brother.     4  Inst.  286. 

And  thobgh  Normandy  was  lost  by  king  John,  and  afterwards  the  loss  con* 
firmed  by  H.  S.,  yet  these  islands  continue  part  of  the  dominion  of  England. 
4  Inst.  286. 

Jersey  anciently  was  Geamsey,  olim  Casarea.     Ibid.    - 

And  had  temp.  Jac.  12  parishes  and  4  castles.     4  Inst.  287. 

But  these  islands  are  not  parcel  of  the  realm  of  England.  7  Co.  21.  a. 
Calvin. 

It  seems  to  be  meant  that  they  were  not  so  originally.  Cont.  Seld.  de  Ma. 
CI.  4  vol.  1351.     Ace.  App.  H.  Jer.  440. 

Jersey  is  governed  by  its  own  laws  and  customs.  7  Co.  21.  a.  Cal- 
vin. 

r*]And  the  king's  writ  does  not  run  there.     4  Inst.  238. 

X  he  usual  way  of  proceeding  there  is  according  to  the  customs  of  Nor- 
mandy.    Ibid. 

But  King  John  constituit  12  coronatores  adplacita  et  jura  carontB  cojistr- 
vanda^  et  concessit  quod  ballivus  per  visum  coronator.  plqcitare  sine  brevi 
poterit  de  assisa  novae  disseisince^  de  morte  antecessor.^  et  de  dote,  infra  annum. 
4  Inst.  286.     App.  H.  Jer.  N.  1 . 

The  twelve  coroners  are  elected  by  the  country  upon  death,  and  sworn 
and  ought  with  the  justices,  or  (if  they  are  absent)  by  themselves,  judicare 
de  omnibus  casubus  insula  emergen,  {exceptis  nimis  arduisj  a3  high  treason, 
&c.)  amerciamenta  taxare.     App.  ibid. 

Placiium  insula  coram  aliquibus  just,  inceptum  non  debet  extra  insulam 
adjomari.     App.  ibid. 

NuUuB  de  tmemento  quod  per  annum  ei  diem  quiete  tenuU,  sine  brevi  de  cancel, 
respondere  teneaiur.    App.  ibid. 

Nullus  debet  imprisonari  in  casiro^  nisi  in  causa  criminally  et  hoc  per  judicium 
eoronator.  jurat.    App.  ibid. 

So,  a  commission  and  grant  of  the  king  under  the  great:  seal  has  its  force 
there.     4  Inst.  286. 

[The  royal  court  of  Jersey  cannot  transmit  a  cause  to  the  king  for  ditii- 
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culty,  but  must  proceed  to  judgment.     Magons  v.  Dumaresque,  M*  (3  G* 
Lord  Raym.  1448,] 

The  king  granted  the  isle,  royalty,  and  gOTemment  there*     Vide  App* 
.    The  king  grants  the  office  of  baily,  that  he  shall  not  be  named  by  the  gov- 
ernor.    Vide  App. 

[By  stat.  9  G.  3.  c.  28.  Jersey  and  Guernsey  may  export  to  America^ 
directly,  goods  necessary  for  the  fishery  ;  and  import  non-enumerated  goods, 
except  rum.] 

(F4.)  Guernsey. 

So,  Guernsey,  was  united  with  Normandy  to  the  crown  of  England,  temp. 
H.  1.  and  has  so  continued.     4  Inst.  286.     Vide  ante,  (F  3.) 
And  has  been  governed  as  Jersey  by  its  own  laws.     4  Inst*  286. 

(F  6.)  Isle  of  Wight. 

The  isle  of  Wight  is  part  of  the  county  of  Hampshire,  and  governed  b/ 
the  laws  of  England.     4  Ipst.  287.     Cal.  21. 

XG)  THE  PLANTATIONS. 
(G  1.)  Their  government. 

The  plantations  are  colonies  of  the  kingdom  of  England,  which  belong 
to  the  crown  and  kingdom,  and  are  part  of  their  dominion.     Ca.  Pari.  31  • 

The  inhabitants  there  are  within  the  king's  allegiance,  and  subject  to  the 
laws  of  England.     Ca.  Pari.  32.     Vide  Ley,  (C.) 

The  king  by  his  letters  patent  constitutes  a  governor. 

And  he  must  act  pursuant  to  law. 

And  for  misfeasance  shall  be  punished  by  action  at  law.  Adm.  Ca. 
Pari.  30. 

So,  if  a  governor  there  makes  a  provost-marshal,  or  other  officer  of  jus« 
tice  there,  he  may  make  a  deputy.     4  Mod.  222. 

[^JAnd  upon  the  deputation  may  reserve  an  annual  rent  with  covenant, 
&c  to  pay^  and  it  will  not  be  within  the  st.  5  (or  5  and  6)  Ed.  6.  16.  against 
the  sale  of  offices.     R.  4  Mod.  222. 

[Proprietors  of  provinces  may  settle  boundaries  between  themselves,  as 
the  lords  marchers  and  counties  palatine  might  do.  And  this  is  not  an 
alienation,  for  these  shall  be  presumed  the  true  and  antient  limits.  Penn  v. 
Lord  Baltimore,  1750,  1  Yes.  444.] 

(G2.)  Courts. 

In  Virginia,  by  a  statute  there,  1662,  c.  19.  the  governor  and  council 
shall  hold  a  general  court  thrice  a-year,  viz.  20  March  for  eighteen,  20  Sep* 
tember  and  20  November,  for  twelve  days  each,  and  shall  sit  each  day  from 
eight  to  eleven  in  the  morning,  and  from  one  to  thrpein  the  afternoon. 

By  stat.  1666,  c.  3.  first  court  shall  begin  15  April  instead  of  20  March. 

By  stat.  1662,  c.  31.  by  commission  in  each  county,  four  most  judicious 
shall  act  as  justices  of  peace,  (one  qu.)  according  to  the  laws  of  England, 
whose  courts  shall  be  called  county  courts,  and  each  justice  not  attending, 
unless  just  cause,  forfeits  3001b.  of  tobacco. 

By  c.  25.  the  governor  and  one  or  two  of  the  council  commissioned  by 
bim,  shall  go  the  circuit  yearly  in  August^  snid  determine  all  causes  then 
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depending  in  the  coantj  courts,  provided  no  counsellor  go  in  the  river 
w^here  he  inhabits. 

By  Stat.  1 663,  c.  26.  general  court  shall  take  cognisance  of  no  cause  under 
20*.  or  200/^.  of  tobacco. 
Causes  under,  any  justice  may  hear  and  determine. 
The  action  shall  be   entered,  and  by  the«tat.  1662,  c.  32.   till  then  no 
sheriff  shall  arrest,  on  pain  of  500/6.  of  tobacco. 

By  c.  22  &  33.  plaintiff  shall  file  a  declaration  three  days  at  least  before 
hearing  in  the  general  and  county  courts,  to  which  an  answer  shall  be  put 
in,  in  writing. 

By  St.  1663,  c.  on  the  day  for  hearing,  the  plaintiff,  upon  call,  not  ap* 
pearing,  shall  be  nonsuit,  and  the  defendant,  upon  call,  not  appearing,  shall 
have  judgment  against  him. 

So,  by  St.  1662,  c.  4.  on  non  inventus  returned,  judgment  shall  be  for  what 
the  plaintiff  swears  due ;  so,  against  bail. 

By  the  st.  5  G.  2.  7.  if  a  suit  depends  in  the  courts  of  law  or  equity  in 
any  of  the  plantations  for  a  debt  to  the  king,  or  debt,  or  account,  where 
any  residing  in  Great  Britain  is  party,  the  plaintiff  or  defendant,  or  a  wjt- 
,  ness  to  be  made  use  of,  may  prove  any  matter  by  affidavit^  or  if  a  quaker 
by  affirmation,  made  before  the  mayor,  &c.  of  a  corporation,  city,  or 
borough,  which  transmitted  under  the  common  seal  or  seal  of  office,  shall 
be  of  the  same  force,  as  if  the  party  was  examined  viva  voce,  &c. 

And  by  the  saoie  statute,  houses,  lands,  negroes,  &c.  in  any  of  the  planta* 
tions,  shall  be  liable  to  the  debt  of  the  king,  or  any  of  his  subjects,  and  shall 
be  assets  in  like  manner  as  real  estates  to  a  debt  on  specialty,  and  shall  be 
seized,  sold,  &c.  as  personal  estates  are  in  the  plantations. 

[If  a  party  appeals  from  a  court  in  one  of  the  plantations  to  the  privy- 
council,  he  must  procure  the  proceedings  to  be  transmitted,  and  [^'Jproceed 
within  a  year  after  the  appeal  allowed  in  the  plantations,  or  the  appeal  will 
be  dismissed  with  5L  costs,  without  notice  to  the  appellant.  Gordon  v. 
Lowther,M.  13G.     Ld.  Raym.  1447,] 

[The  original  jurisdiction  as  to  the  boundaries  of  provinces  in  America  is 
in  the  king  in  council,  but  by  the  contract  of  the  parties,  as  by  executing  ar- 
ticles in  England,  the  courts  in  England  may  have  jurisdiction.  Penn  v«  Ld* 
Baltimore,  P.  1730,  1  Ves.  444.] 

(G  3.)  Laws. 

The  laws  of  the  plantations  are  the  same,  by  which  they  were  governed 
before  their  conquest,  or  accession  to  England,  except  where  new  laws  are 
obtained  since  their  conquest.     R.  4  Mod.  225.     Vide  Ley,  (C). 

And  if  new  laws  are  given,  their  antient  customs,  if  not  abolished,  may  re> 
main.     4  Mod.  225. 

And  therefore  a  new  statute  made  since  their  conquest,  does  not  bind 
them,  unless  they  are  particularly  named.     R.  4  Mod.  223. 

(H)  BEACONS,  &c. 

For  the  direction  of  mariners,  beacons,  light-houses,  and  sea-marks  are 
erected.     4  Inst.  148. 

Before  the  time  of  K.  Ed.  3.  stacks  of  wool  were  burnt  to  give  notice  of 
the  approach  of  enemies  upon  the  coast  and  in  his  reigUj,  beacons..  4  Inst. 
148. 
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Ligbt-bouses  are  oAan,  built  for  the  direction  of  mariners  inlbenigbt« 
Ibid. 

Sea-marks  are  steeples  of  churches,  castles,  trees,  &c*  for  their  direction 
by  day*     Ibid* 

Bf  the  common  law  the  king  could  only  direct  the  erecting  of  any  of  these 
by  his  commission  under  the  great  seal.     Ibid. 

But  now  the  king  by  his  letters  patent,  grants  a  power  to  the  admiral  to 
erect.     4  Inst.  149. 

And  by  the  St.  8  El.  13,  the  corporation  of  the  Trinity-house^t  Deptford 
may  erect  so  many  beacons,  and  sea-marks  on  the  sea-coast  as  to  them  shall 
seem  meet.     Ibid. 

By  custom,  a  customary  payment,  called  beaconage,  is  due  in  many  places 
of  the  maintenance  of  them.     Ibid. 

And  a  prescription  in  the  cinque-ports  to  make  tallage  for  such  purpose, 
will  be  good.      R.  Ray.  448. 

And  an  order  for  it  will  be  good,  though  it  does  not  show  that  they  are  in 
decay.     R.  Ray.  449. 

[British  ships  in  passing  by  the  Edystone,  and  other  light-houses  in  the 
channel,  not  touching  at  any  place  in  Great  Britain  or  Ireland,  are  not  lia- 
ble to  pay  the  light-house  duties  to  the  Trinity-house.     Trinity-house  v. 
Sorsbie.  B.  R.  T.  30  Geo.  3.     3  T.  R.  768.] 

» 

(I  1.)  NAVIGATION  SHALL  BE  FREE. 

As  to  the  freedom  of  trade,  vide  iVade,  (A  1,  &c.) 
By  the  st.  1 8  Ed.  3.  st.  2.  c.  3.  the  se^  shall  he  open  to  all. 
[*J[Stat.  26  G.  2.  c.  6.  directs  the  performaace  of  quarantine,   the 
manner,  penalties,  &c.] 

(1 2.)  But  it  shall  be  in  English  ships,  &c. 

But  by  the  St.  6  R.  2.  3.  and  6  R.  2.  8.  none  shall  import,  or  export  goods 
but  m  ships  of  the  king's  ligeance,  (unless  such  ships  able  and  sufficient  are 
not  to  be  had,)  on  pain  of  forfeiture  of  the  goods.  [The  st.  6  R.  2.  3.  is  re- 
'  pealed  by  the  St.  I  El.  13.]  o  i. 

By  the  st.  1 4  R.  2.  6.  merchants  of  England  shall  freight  only  ships  of  the 
realm,  so  as  the  owners  will  take  reasonable  gains.  ^  . 

By  the  St.  4  H.  7.  10.  and  23  H.  8.  7.  [the  st.  23  H.  8.  7.  is  expired]  1m- 
portmg  wines  m  any  but  English  ships  was  prohibited ;  but  the  st.  4  fl.  7. 
10. 18  altered  by  the  St.  5  <fe  6  Ed.  G.  18.  and  repealed  by  the  st.  1  El.  13. 

m  tbe  St.  5k.].  o.  [expired]  none  shall  import  wine  or  woad  from  Fiance, 
but  in  a  Tessel  whereof  a  subject  is  owner,  or  part-owner. 

So,  by  the  st.  1  El.  1 3.  revived  by  tlic  st.  1 3  El.  1 5. 

«„rlf  «L'V  'I  "i*  ^J  '^;  "°J5oods  shall  be  imported,  or  exported,  into,  or 
out  of  any  lands,  islands,  &c.  belonging,  or  which  may  belong,  to  Ihe  king, 
his  heirs  or  successors,  m  Asia,  Africa,  or  America,  but  in  such  ships  as  truf; 
belong  to  the  people  of  England,  Ireland,  Wales,  or  Berwick,  or  are  of  the 
»«  a^!i  K ''^'°?g'''g  *o  8"Ch  lands,  islands,  plantations,  &c.  as  (he  right  own- 
n^n  nf  1^.  rfi  lu*  '"'*'^'  ""/  threefourths  of  the  mariners  are  English,  on 
^rVin  i  ?  ''"  l^^  g*'*'^*  a»<l  also  the  ship,  ^c.  one  third  to  the  king,  ic. 
whlt^J'i  u  *'**?  on  t»>'«  8fc>l«te,  it  was  dclenniiicd  that  a  ship  which 
It  nTf^         ri![  manners  resident  for  some  years  in  Russia,  but  who  were 

Sci^wrtTsLJ^  M  ","17^'  ^"  «''«!!?Pt  <■••«•"  the  penalties  of  the  act.     Scot  v. 
bctawrtz,  Scac.  M.  1 1  Geo.  2.    Com.  677.1 
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And  by  the  same  st.  s.  3.  4.  no  goods  of  the  growth  or  manufacture  of  Af- 
rica, Asia,  or  America,  shall  be  imported  into  England,  &c.  but  in  such  ships, 
&c.  And  no  goods  of  foreign  growth  or  manufacture,  to  be  imported,  &c.  ia 
such  ships,  shall  be  shipped  from  any  places,  but  those  of  such  growth  or  ma- 
nufacture, or  from  such  ports,  &c.  where  they  only  can,  or  usually  are,  first 
shipped  for  transportation,  on  pain  of  the  like  forfeiture ;  one  moiety,  &c« 

[If  a  ship  be  seized,  as  forfeited  by  this  act  by  a  governor  of  a  foreign  .coun- 
try belonging  to  Great  Britain,  the  owner  cannot  maintain  trespass  against 
him,  although  he  has  not  proceeded  to  condemnation  ;  for  by  the  forfeiture 
the  property  is  divested  out  of  the  owner.  Wilkins  v.  Despard,  B.  R. 
H.  33  Geo.  3.     6  T*  R.  1 12.] 

Provided,  not  to  extend,  1  •  To  goods  or  commodities  of  the  streights,  or 
Levant  seas,  loaden  in  such  shipping  from  the  usual  places  of  lading  them  in 
the  streights,  or  Levant  seas ;  nor,  2.  To  East  India  commodities  loaden  in 
such  shipping  in  any  of  those  seas  southward  and  eastward  of  the  Cape  Bona 
Speranza,  though  not  at  the  place  of  the  growth ;  nor,  3.  To  any  good^ 
loaden  in  such  vessels  from  Spain,  Portugal,  Azores,  Madeira  or  Canary 
islands,  of  the  growth  or  manufacture  of  any  of  those  places;  nor,  4.  To 
bullion  or  goods  taken  by  way  of  reprisals,  by  such  ships  having  commission 
from  the  king. 

So,  by  the  st.  7  &  8  W.  3.  22.  s.  2.  no  goods  shal)  be  imported  to  or  ex* 
ported  from  any  colony  or  plantation  that  is  or  may  be  the  king's  [^lin  Asia, 
Africa,  or  America,  or  carried  from  one  plantation  to  another,  but  by  ships, 
&c.  belonging  t6  the  people  of,  and  being  of  the  built  of  England,  Ireland,  or 
the  plantations,  whereof  the  master  and  three-fourths  of  the  mariners  be  of 
the  same  people,  except  prizes,  or  by  contract  with  commissioners,  &c.  for 
masts,  &c.  on  pain  of  forfeiture  itt  supra* 

[Colonial  produce  of  the  plantations  cannot  be  transported  from  thence 
direct  -to  any  place  in  Europe.     3  Smith,  401.     7  East,  449.] 

[The  exportation  o.f  European  manufactures  from  the  Cape  to  any  port 
to  the  eastward  in  his  majesty's  possession,  is  illegal.     4  Taunt.  136.] 

[American  property  on  board  a  neutral  ship,  not  trading  to  any  port  or 
place  o£  the  American  colonies,  was  not  forfeited.     3  T.  R.  477.] 

But  if  a  foreign  ship  be  naturalized,  importation  in  it  will  be  lawful. 

[By  20  G.  2.  c.  45.  all  prize  shyps  legally  condemned,  shall  be  consider- 
ed as  British-built  ships.] 

[By  34  G.  3.  c.  68.  no  person  shall  be  master  of  a  British  ship,  or  be 
deemed  a  British  seaman,  except  natives,  or  persons  naturalized  or  made 
denizens,  or  the  subjects  of  some  newly  acquired  country,  or  foreign  sea- 
men serving  three  years  in  the  navy  in  time  of  war.] 

So,  if  a  foreign  ship  be  naturalized,  and  afterwards  sold  to  a  foreigner,  who 
resells  it  to  an  Englishman,  it  shall  be  used  without  taking  the  new  oath  re- 
quired by  the  st.  12  Car.  2.  18.     R.  Hard.  511. 

[But  now  by  st.  26  G.  3.  c.  60.  no  ship  built  out  of  his  majesty's  domin- 
ions, except  prizes,  shall  be  entitled  to  the  privileges  of  a  British  ship.] 

[And  by  8.  17.  when  and  so  often  as  the  property  in  any  ship  or  vessel 
belonging  to  any  of  his  majesty's  subjects,  shall  be  transferred  to  any  other 
or  others  of  his  majesty's  subjects,  in  whole  or  in  part,  the  certificate  of  the 
registry  of  such  ship  or  vessel  shall  be  truly  and  accurately  recited,  in  words 
at  length,  in  the  bill  or  other  instrument  of  sale  thereof,  and  that  otherwise 
such  bill  of  sale  shall  be  utterly  null  and  void,  to  all  intents  and  jpurposes.] 

[By  34  G.  3.  c.  68.,  the  indorsement  pf  such  certifics^tes  gf  registry  in 
f  equired  to  be  in  a  certain  form.] 
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[Ah  sWlutebillof  ule  of  asbipat  aeais  Toid  under  this  Bection,  unless 
the  certificate  of  the  registry  be  recited  in  it.     3  T.  R.  406.  j 

[Although  the  vendee  give  at  the  same  time  an  undertaking  to  restore  the 
ship  on  a  future  day  on  payment  of  a  certain  sum  advanced  oy  him  on  the 
credit  of  this  security  ;  and  though  the  vendee  have  also  the  grand  bill  of 
sale,  and  have  taken  posEiession  of  the  ship  immediately  on  her  arrival,  he 
cannot  retain  the  ship  as  having  a  lien  on  her,  against  the  assignees  of  the 
vendor,  who  became  a  bankrupt  after  this  transfer  of  the  ship.     Ibid.^ 

[But  a  mere  clerical  mistake  will  not  vitiate  it.  Rolleston  v.  Smith,  B< 
R.H.31  Geo.  3.     4  T.  R.  161.] 

.  being  joint  owners  of  a  ship,  A.  conveyed  his  moiety  to  B., 

I  of  sale  the  certificate  of  registry  was  not  truly  recited  ;  B. 

)n  and  afterwards  mor^aged  the  whole  ship  to  A.  who  did  not 

m  ;  then  B.  ordered  C.  to  repair  the  ship,  afterwards  B.  con- 

If  of  the  ship  to  A.  and  the  other  to  D.     It  was  holden,  that  the 

le  was  an  absolute  nullity  under  this  statute,  and  that  A.  was 

liable  to  C  for  the  repairs  in  an  [*]action  for  work  and  labour  brought  by 

C,  A.  not  having  pleaded  in  abatement,  that  B.  ought  also  to  have  been 

Bued.     Westerdell  v.  Dale,  B.  R.  T.  37  Geo.  3.     7  T.  R.  306.     Supra,  in 

Merchant,  (E  9.)] 

So,  the  importation  of  wine  from.  Spain,  or  other  countryin  Europe,  need 
not  be  in  an  English  vessel,  or  in  which  the  master  and  three-fourths  of  the 
niariners  are  English.     Semb.  Hard.  4B7,  488. 

[The  husks  and  shells  of  cocoa-nuts,  separated  from  the  nut  by  fire,  is 
pot  a  manufacturing,  but  hable  to  the  act  of  navigation.  Anon.  H.  1 725, 
Bunb.213.] 

[Infonnetian  of  debt  will  lie  for  duties  on  French  wines  imported  from 
Holland,  thongh  they  might  have  been  seized  as  forfeited.  Atlomey-Gen- 
eral  v.  Jewers,  M.  1726,  Bunb.  225.] 

£0n  an  information  for  a  ship  forfeited  for  bringing  over  goods  not  of  the 
growth,  &c,  notice  in  the  master  is  not  necessary.  Per  lotam  Cnnam,  Idle 
v.  Vanheck,  P.  1 727,'  Bunb.  230.     Mitchel  v.  Tonip,  H.  C  G.  3.     Parker, 

'"J  ■ 

[But  a  distinction  shall  be  made,  whether  the  goods  were  part  or  not  part, 
of  the  cak-go  ;  and  if  passenger  privately  brings  over  a  small  parcel,  it  shall 
not  be  deemed  part  of  the  careo,  nor  the  ship  forfeited.  Semb.  Grceby  v. 
Palmer,  H.  1733,  Bunb.  232.]  * 

■  [If  a  ship  comes  into  port  on  pretence  to  refit,  and  the  sailors  run  teas,  it 
is  a  forfeiture  of  the  ship,  though  she  .was  seized  and  in  tlie  possession  of 
the  oSicers  before  the  running.  Attorney-general  v.  Jackson,  T.  1 727, 
Bunb.  236.} 

[By  13  G.  2.  c.  3,  in  time  of  war,  three-fourths  of  thecre^vs  of  privateers 
or  merchant  ships  may  be  foreigners.] 

[And  any  foreign  seaman,  who  has  served  two  years  in  timeof  war,  on 
board  a  man  of  war,  merchant  ship,  or  privateer,  is  thereby  naturalized.] 

[By  slat.  14  G.  2.  c.  36.  trade  to  and  from  Persia  through  Russia  is  per- 
mitted.] ^  ^ 

[By  Stat.  I3G.  2.  c.  17.  a  reward  of  20,000/.  is  given  forthc  discovery  of 
a  passage  by  sea  from  Hudson's  Bay  to  the  Western  and  Southern  Ocean 
of  America.] 

(Slat.  16  G.  3.  c.  6.  grants  reward  of  20,000/.  for  discovering  a  passage 
between  the  Atlantic  and  Pacific  Oceans  north  of  52°  latitude,  and  SOOO/. 
to  uch  as  shall  first  approach  within  onedegreooflbe  l^orth  Pole.l 
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67  siat.  13  G.  3.  c.  36*  no  alien  may  purchase  any  share  of  a  ship  belong- 
iDg  only  to  natural-born  subjects,  without  consent  in  writing  of  tlie  owners  of 
three- fourths  in  value.] 

[Stat.  1 7  6.  3.  c.  48.  empowers  commissioners  to  gi^e  rewards  under 
dOboL  for  probable  proposals  for  discoveriDg  longitude.] 

(1 3.)  Owner  of  a  ship. 
[(13.  a.)  Who  shall  be,  &c.] 

[The  person  on  whose  account  the  contract  was  really  made,  though  he 
be  not  the  legal  owner  of  the  vessel,  is  liable  for  necessaries  supplied  to  her. 
7  T.  R.  306.  I  H.  Bl.  114.  8  East,  10.  11  East,  435.  13  East,  338. 
16  East,  169.] 

tit  is  a  general  rule,  that  the  charter,  not  the  chartered  party,  of  a  ship,  is 
e  considered  as  the  owner.  But  there  are  exceptions  to  [^]that  rule, 
namely,  where,  by  the  terms  of  the  charter-party,  coupled  with  the  particu- 
lar nature  of  the  service  in  which  the  ship  is  employed,  an  intention  to  vest 
the  temporary  property  in  the  chartered  party  can  be  inferred.  Ope  of  the 
terms,  in  the  present  case,  was  as  follows.  The  charter-party  "  granted" 
the  ship,  and  "  let  to  hire  and  freight,'.'  which  are  proper  words  of  lease. 
The  nature  of  the  service  was  transport  service.     4  M.  &  S.  288.] 

[The  charters  granted  to  the  Trinity-house  impose  duties  for  light-houses, 
buoyage,  and  beaconage,  on  the  masters  and  owners  of  ships.  A  ship  is 
chartered ;  and  upon  a  question  who  was  to  be  considered  as  the  owner, 
whether  charterer  or  chartered  party,  held,  that  though  the  former  was  in 
general  to  be  so  considered,  yet,  that  the  particular  terms  of  the  charter- 
party,  coupled  with  a  consideration  of  the  particular  nature  of  the  service 
contracted  for,  shewed  an  intention  to  transfer  the  ownership  to  the  charter- 
ed party.  The  terms,  inter  alia,  were,  that  the  ship  was  **  granted  and 
let  to  hire  and  freight ;"  the  service  was  to  transport  troops.  4  M.  &  S.  288.] 

[The  registers  of  ships,  are  not  evidence  to  fix  the  parties  therein' named 
as  owners  in  actions  against  them,  aniess  they  are  shown  to  have  been  made 
by  their  assent,  or  recognised  by  them.  14  East,  226.  4  Taunt.  802.  ^ 
Taunt.  5.  4  Taunt.  652.  Secu9y  the  affidavits  on  which  they  were  obtain- 
ed.    4  Taunt.  802.1 

[A  pprty  is  n6t  chargeable  for  necessaries  supplied  to  a  ship,  by  proof  of 
the  execution  of  a  bill  of  sale  to  him,  without  proof  of  his  assent  to  the  sale. 
1 4  East,  226.] 

[A  party  is  not  liable  as  a  partner,  for  goods  furnished  to  a  ship,  having 
disposed  of  his  interest  therein  at  the  tihie,  merely  because  the  form  of 
transfer  was  defective.     1 6  East,  1 69.] 

[Though  the  master  of  a  vessel  be  also  lessee  of  it,  by  agreement  with  the 
owners  for  a  term  of  years  under  covenants  on  their  part,  that  he  shall  have 
the  sole  management  of  the  ship,  and  employ  her  for  his  own  sole  benefit, 
&c.  and  on  his  part,  that  he  shall  repair  her  at  his  own  sole  cost,  &c.  ;  the 
owners  are  still  liable  for  necessaries  furnished  for  the  ship  by  oHer  of  (he 
master,  though  without  their  knowledge,  or  without  their  being  known  to 
the  person  who  supplied.     Cowp.  636.] 

[A  tradesman  who  supplies  a  ship  with  necessaries  under  contract  with 
the  master,  has  three  securities  for  payment.;  1.  The  owner;  2.  The  mas- 
ter; 3.  And^  lastly,  a  lien  upon  the  vessel.     1  T.  R.  T09.] 

[The  owners  are  liable  fpr  the  wages  of  seamen  engaged  by  the  captain. 

1  T.  R.  76.] 
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[The  responsibility  of  a  ship-owner  indiflerently  carrying  for  hire,  \&  the 
same  as  that  of  a  common  carrier.     1  T.  R.  78.] 

[Ship-owners  are  chargeable  as  for  the  not  delivery  of  a  cargo,  which 
their  captain  or  ci-ew  have  pilfered.     8  T.  R.  531.] 

[The  owner  of  a  ship  chartered  as  an  armed  vessel  to  the  commissioners 
ofthcnavy,  is  liable  for  an  injury  arising  from  the  mismanagement  of  one 
placed  on  board  by  the  commissioners.     2  N.  R.  1 82.] 

[The  policy  of  st.  7  Geo.  3.  c.  15.,  which  limits  the  responsibility  of  ship- 
owners in  case  of  embezzlement,  &c.  by  master  or  mariners  to  the  value  of 
(he  ship  and  freight,  is,  to  protect  them  from  all  treachery  in  those  parties ; 
and  its  words  are  sufficiently  comprehensive  for  the  end  in  view.  There- 
fore, the  case  of  a  robbery  by  third  persons,  accomplished  [^Ithrough  intel- 
ligence given  by  a  mariner  who  afterwards  shared  in  the  spoil,  is  withki  the 
act.     1  T.  R.  18.] 

(I  3.  b.)  The  major  part  of  the  owners  over-rules  all. 

If  there  are  many  owners ;  the  ship  shall  be  employed  by  consent  of  the 
majority.     Sho.  13. 

And  the  others,  who  do  not  consent,  shall  have  their  share  of  the  profit. 
Ibid. 

Or,  by  order  in  the  admiralty,  the  owners  who  consent  may  give  security, 
that  tbay  will  satisfy  him  who  does  not  consent  for  his  share,  if  the  ship  per- 
ish, and  will  render  his  share,  if  the  ship  return  ;  whereupon  the  owner 
who  does  not  consent,  shall  have  no  part  of  the  freight.  2  Ca.  Ch;  36.  (Vide 
Carth.  27.)     [Vide  Ambler,  256.] 

Nor,  shall  be  relieved  for  it  in  equity.     R.  2  Ca.  Ch.  36. 

If  there  are  many  part-owners  of  a  ship,  and  the  major  part  agrees  to  the 
▼oyage,  the  assent  olall  shall  be  intended,  who  do  not  express  a  dissent.  R. 
Skin.  230.     Adm.  Carth.  27. 

If  any  dissent,  an  action  gpon  the  case  lies  against  him  for  the  damage  in 
the  loss  of  the  voyage.     Per  Holt,  Carths  27.     Comb.  1 10. 

So,  it  was  allowed,  that  upon  security  for  the  shares  of  the  lesser  part  of 
the  owners,  given  bjr  recognizance  in  the  admiralty,  the  voyage  should  pro- 
ceed.    R.  Skin.  230. 

But  now  it  is  adjudged,  that  the  voyage  cannot  proceed,  but  a  prohibition 
goes,' if  there  be  a  sait  in  the  admiralty  upon  such  recognizance.  R. 
Carth.  27. 

[The  voyage  shall  proceed  on  the  recognizance  being  given  in  the  admi- 
ralty.    1  Wils.  101.] 

[If  exorbitant  fees  be  taken  by  a  custom-bouse  officer  from  the  master  of 
a  vessel  on  his  taking  out  a  cocket  and  bond  pursuant  to  st.  13  &  14  Car. 
2.  c.  1 1.  8.  7.  though  the  statute  imposes  the  duty  on  the  master  personally, 
the  owners  may  recover  the  excess  in  assumpsit  for  money  had  and  received. 
Cowp.  805.] 

(I  4.)  Master :  [power,  interest^  and  duty.] 

The  master  of  a  ship  has  the  custody  and  trust  of  the  ship  and  the  goods 
in  it.     3  Lev.  38.     De  Jure  M.  209.     Vide  Merchant,  (E  5,  6.) 

And  therefore,  he  shall  answer  for  all  goods,  which  are  lost  by  his  default : 
for  he  has  a  recompence  for  the  carriage.  De  Jure  M.  209,  Vide  Action 
upon  the  Case  for  Negligence,  (C  I.) 
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And  shall  be  chained  for  the  duty,  at  anj  port,  for  weighage,  &c.  of  the 
goods.     R.  3  Lev.  38.     R.  |  Sal.  S49. 

If  the  master  contract  and  bind  the  ship  to.such  a  value  by  assent  of  the 

owner,  he  shall  be  bound  by  the  contract  ot  the  roaster.     2  Ca.  Cb.  238. 

Otherwise,  if  the  contract  be  without  the  allowance  of  the  owner.     Ibid. 

Or,  if  the  master  makes  a  deviation,  or  barratry,  whereby  the  goods  are 

lost ;  though  the  owner  allowed  the  master  to  make  the  contract,  ne  shall  not 

answer  for  the  deviation.     R.  2  Ca.  Ch.  239. 

So  if  the  master  buy  victuals  for  the  ship,  and  do  not  pay  for  them,  the 
owners  are  responsible  to  the  vendor;  for  the  master  is  but  their  servant. 
2  Vfcr.  643. 

Though  the  owners  give  the  mastec  money  for  the  victualling.     Ibid. 

[*][lf  master  orders  necessaries  (as  sails,  &c.)  for  the  ship,  both  owner 
and  master  are  liable,  unless  it  appears  that  credit  was  given  to  the  owners 
only,  and  then  they  only  are  liable.  Hoskins  v.  Slay  ton,  T.  W  &l  11  G.  2. 
B.  R.  H.  376.     1  T.  R.  lt)8.] 

[As  where  the  goods  are  ordered  for  a  ship  by  the  owners,  before  the  ap- 
pointment of  the  captain,  though  sonie  are  not  delivered  till  afterwards,  yet 
as  no  personal  credit  is  given  to  the  captain,  he  is  not,answerable  for  any  of 
them.     1  T.  R.  108.] 

[The  tradesman  furnishing  the  goods  has  also  .a  specific  lien  on  the  ship. 
Ibid.] 

[A  promise  by  the  captain  on  behalf  of  his  owners,  when  the  ship  was  ta- 
ken, to  pay  monthly  wages  to  one  of  the  sailors,  in  order  to  induce  him  to 
become  an  hostage,  is  binding  on  the  owners,  though  they  abandon  the  ship 
and  cargo.     1  T.  R.  73.] 

[Sem6/e,  that  the  captain  of  a  Vessel  on  any  emergency,  has  authority  to 
do  what  is  most  for  the  interest  of  those  concerned.   .  1  T.  R.  Gil .] . 

[The  owners  of  a  ship  cannot  repudiate  the  master's  contract,  respecting 
the  vessel ;  for  example, — a  ransom  bill  made  in  foreign  parts,  which,  under 
the  circumstances,  seemed  at  the  time  to  be  most  for  their  advantage,  though, 
in  the  end,  it  turns  out  to  be  otherwise  ;  as  where  the  puice  of  the  contract 
exceeds  the  value  of  the  ship  and  cargo.  In  such  case,  however,  they  may 
give  up  the  property  to  contracting  party,  when  they  will  not  be  liable  to 
the  charge  ;  if  they  keep  it,  they  keep  it  subject  to  the  charge  imposed  up- 
on it  by  the  master.  But  all  necessary  engagements  collateral  to  such  con- 
tract, and  without  which  it  could  not  have  been  made  ;  for  example,  an  un- 
dertaking to  remunerate  a  sailor  if  he  would  remain  as  a  hostage  under  a 
ransom  bill,  given  to  an  enemy  for  the  restoration  of  the  property  captured, 
are  binding  upon  the  owners,  though  they  abandon  the  property.  The 
reason  of  the  difference  is,  that  the  principal  contract  is  made  upon  the  se- 
curity of  the  property,  upon  the  implied  condition  that  the  mone}'  shall  be 
paid,  or  the  property  be  restored  ;  the  other  contracts  are  not.  1  T.  R.  73.] 

{Stmble,  that  the  master  in  foreign  parts,  has  no  implied  authority  to  sell 
the  ship,  though  the  expense  of  repairing  will  exceed  the  value.     10  East, 

143.] 

[The  master  may  hypothecate  the  ship  for  the  supply  of  necessaries  in 
foreign  parts.     3  T.  R.  267.     Dougl.  103.] 

Sin  cases  of  necessity  abroad,  as  in  order  to  procure  bail  where  the  vessel 
cargo  are   libelled  as   prize,  the   master   may  hypothecate,  but  cannot 
stipulate  for  a  sale  as  an  indemnification.     2  Taunt.  344.] 

[The  mai^ter  has  no  lien  on  the  ship  for  a  liability,  or  tx^  en«:e  lie  has   n- 
curred  for  repairs  during  the  vo}a^e«     9  Last,  426.  J 
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[If  a  ship  and  cargo  are  sold  as  a  security  for  advances,  and  the  captain, 
on  being  made  acquainted  with  the  fact,  writes  to  the  vendees  as  his  owners, 
who  return  him  no  answer,  it  seems,  that  he  would  be  justified  in  afterwards 
paying  the  vendor  the  proceeds.  The  vendee  by  his  silence  and  neglect  to 
act  as  the  owner,  shows  that  he  does  not  mean  to  take  possession.  4 
M.  &  S.  247.  But  where  the  sale  is  not  by  way  of  mortgage,  but  absolute, 
the  rule  may  be  different.      Ibid.] 

[^SembUy  that  where  a  delivery  is  prevented,  unless  by  the  owner,  the 
master  is  not  justified  in  throwing  the  cargo  overboard.      1  Taunt.  300.] 

[*]fThe  master  of  a  vessel  is  only  chargeable  for  necessaries  supplied, 
where  they  have  been  furnished  on  his  contract  and  credit;  not,  therefore, 
where,  having  been  ordered  by  the  owners  before,  they  have  been  sent  on 
board,  after  his  appointment  to  the  vessel.     1  T.  R.  108.] 

[The  master  of  a  vessel,  who  employs  a  shipwright  to  repair  it,  is,  unless 
he  otherwise  stipulates,  liable  to  him,  as  well  as  are  his  owners.  9  East, 
426J 

[The  bonds  given  by  masters  of  vessels,  under  26  Geo.  3.  c.  40.,  are  con- 
tinuing bonds,  and  remain  in  force  as  long  as  the  same  person  is  master  of 
the  same  ship ;  but  not  when  he  becomes  iftaster  of  any  other  vessel.  It  is 
not  necessary,  therefore,  that  a  fresh  bond  should  be  ^ven  on  every  voyage 
made  by  the  vessel  while  in  bis  charge,  for  the  same  bond  covers  all  voyages 
made  in  her  by  him,  and  may  be  sued  on  for  a  breach  of  the  conditions,  dur- 
ing any  one  or  more  of  them.     3  Price,  303.1 

[The  owner  of  a  ship  is  not  liable  beyond  the  value  of  the  ship  and  freight 
under  7  Geo.  2.  c.  15.  s.  1.  in  the  case  of  a  robbery  in  which  one  of  the  ma* 
riners  is  concerned  by  giving  intelligence,  and  afterwards  sharing  the  spoil. 
1  T.R.  18.] 

[The  master  of  a  ship  has  not  a  lien  on  the  ship  for  stores  and  provisions 
furnished  on  his  credit.     Doug.  101.] 

[The  stat.  6  Geo.  2.  c.  20«  which  inflicts  a  penalty  of  20/.  on  persons  pi-* 
loting  down  the  Thames,  &c.  only  extends  to  vessels  sailing  on  foreign  voy- 
ages, and  not  to  those  which,  having  performed  their  voyages,  are  steered 
from  one  wharf  to  another  on  the  river  for  the  purpose  of  unloading  their 
cargoes.  Rex  v.  Lamb,  M.  33  Geo.  3.  5  T.  R.  76.  Rex  r.  Neale,  E. 
89  Geo.  3.     8T.  R.241.] 

[By  stat.  31  Geo.  3.  c.  54.  s.  7.  for  regulating  the  African  slave-trade, 
it  is  necessary  that  the  certificate  of  the  captains  having  served  as  that  act 
requires,  should  be  attested  by  the  owner  or  owners  of  the  ship  or  ships  io 
which  the  service  was  performed.  Farmer  v.  Liegg,  B.  R.  E.  37  Geo.  3. 
7  T.R.  186.] 

(I  5.)  Mariners* 

Mariners  must  be  obedient  to  the  master  ;  for  if  one  of  them  creates  am 
open  debate,  he  may  be  put  out  of  the  ship  upon  land,  and  shall  lose  bis 
goods  in  the  ship,  and  the  half  of  bis  wages.     De  Jure  M.  220. 

If  he  use  arms  or  weapons,  the  others  may  apprehend,  imprison,  and 
bring  him  to  justice. 

If  he  conspire  to  force  the  master  to  another  port  out  of  his  voyage^  it 
will  be  a  capital  crime. 

They  must  be  mutually  aiding  and  assisting  to  one  another  upon  the  sea* 
De  Jure  M.  220* 

They  must  remain  in  the  ship  till  it  be  dischai^ed,  and  the  tadde  taken 
down  and  ballasted  anew. 
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Every  otie  mUst  work  with  his  comj^anioQ  during  the  lading  and  discharge 
of  the  ship. 

And  shaU  not  only  deliver  goods  out  of  his  ship,  but  most  carry  them  for 
a  reasonable  hire  tp  the  place  upon  land  where  they  ought  to  be  put,  if  there 
are  no  other  carriers  or  porters  for  it. 

By  the  custom  of  merchants,  mariners  are  entitled  to  wages  at  every  ddir- 
ering  port.     2  Ver.  728. 

[^jThough  an  agreement  be  made  with  them,  that  they  shall  not  demand 
wages  till  a  return  to  the  port  of  London.     2  Ver.  728. 

When  the  freight  was  also  to  be  paid  ;  and  provision  was  made  before  the 
voyage  begun,  that,  every  six  months,  wages  should  be  paid'  for  one  month, 
during  the  voyage.     Ibid. 

But  a  mariner  shall  lose  his  wages  'from  the  last  port,  if  the  ship  or  good» 
are  lost.      1  Sid.  179.     [Dougl.  539.] 

fWage^in  general  are  due  upon  tbe  ship's  arrival  at  the  first  port  of  des- 
tination or  delivery.  And  in  a  voyage  from  England  to  Newfoundland,  and 
thence  with  fish  to  Spain,  Newfoundland  is  not  a  port  of  delivery  ;  and  if 
the  ship  is  taken  between  Newfoundland  and  Spain,  the  mariner  loses  his 
wages.     Hernaman  v.  Bawden,  H.  6  Geo.  3.     3  B.  M.  1 844. J 

So,  hCifihall  lose  his  wages,  if  he  rebels,  and  does  not  repent  in  due  time, 
and  tender  amends.     De  Jure  M.  220. 

If  he  refuses  aid  and  assistance  to  his  companion  upon  the  sea*     Ibid. 
If  he  does  not  help  to  save  the  goods  when  the  ship  perishes. 
If  he  absents  himself  when  the  ship  is  ready  to  sailr 

[Under  a  clause  in  the  ship's  articles,  that  the  seamen  may  leave  at  the 
end  of  three  months,  if  the  ship  is  in  port,  or  in  perfect  safety,  of  which  the 
captain  is  to  be  the  sole  judge  ;  if  the  ship  is  in  port  at  the  end  of  three 
months,  they  may  leave  without  his  permission.     2  N.  R.  408.] 

[A  contract  by  foreign  seamen,  that  they  will  not  sue  the  master  in  foreign 
cour(s,  is  not  limited  to  the  duration  of  the  voyage.    '2  H»  B.  603.] 

tNo  wages  are  due  to  a  sailor  unless  freight  is  earned.     Dougl.  539.] 
Held  thala  mate  in  a  slave-ship,  could   not,  on  the  ground  of  a  verbal 
promise,   claim  the  perquisite  of  the  price   of  a  negro-slave   beyond  the 
wages  due  to  him  by  certain  written  articles  of  agreement  executed  between 
the  master,  officers,  and  crew.     2  B.  &  P.  1 1 6. J 

[The  licence  under  3T  Geo.  3.  c.  93.  s.  3.,  empowering  th^  captain  to 
grvc  more  than  double  monthly  wage9  for  seamen,  must  specify  the  sum.  2 
B.  k  P.  57.] 

[A  seaman  disabled  in  the  course  of  his  duty,  pending  the  voyage,  is  en- 
titled to  wages  for  the  whole  voyage'.     2  H.  B.  606.] 

[Where  it  is  stipulated  that  seamen  '^  shall  not  demand,  or  be  entitled  to 
their  wages,  or  any  part  thereof,"  until  arrival  of  the  ship  in  her  port  of 
discharge  ;  they  cannot  on  a  loss  before  arrival,  claim  wages  pro  rata^  oa 
the  ground  that  freight  had  been  earned  at  an  intermediate  port.     8  East, 

300.] 

[If  the  ship  be  lost  or  captured  before  the  end  of  the  voyage,  the  wages 
are  lost.  Andx]aery,  whether.by  a  ransom,  the  right  to  wages  for  the  pe- 
riod anlecedenfto  the  capture  is  revived  ?      1  T.  R.  7D.     3  Burr.  1844.J 

[In  the  case  of  a  hostile  detention  by  a  foreign  stale,  if  the  ship  ultimately 
performs  her  voyage,  the  sailor,  though  a  foreigner,  is  entitled  to  wages 
dwring  his  detention,  though  he  be  forcibly  taken  from  the  ship  by  the  or- 
ders of  a  foreign  prince.  4  East,. 546.  I  Smith,  144.  4  East,  566.  I 
Smith,  1 53.     Reversing  the  judgment  in  3  B.  &  P.  405.] 
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[One  seaman  serving  under  articles  parsuant  to  37  Geo,  3#  g*  73.,  does 
not  lose  his  whole  wages,  n6r,  semble^  even  a  proportionable  part,  by  anoth- 
er embezzling  the  cargd.     1  N.  R,  347.} 

[To  eBtitle  the  master  to  deduet  a  month^s  wages  under  2  Geo.  2.  [*3c. 
36.  s.  6.*,  he  must  prove  that  the  seaman  quitted  the  ship  without  leave  in 
wiiti  .g.     S  B-  &  P.  302.] 

[iSefore  the  master  can  insist  upon  the  forfeiture  of  a  month^s  wages  for 
leaving  the  ship  without  leave  in  writing,  he  must  have  debited  himself  to 
Greenwich  Hospital  in  the  amount,  pursuant  to  ^t.  2  G.  2.  c.  36.  s.  9.  3  B« 
&  P.  302.] 

[An  officer  or  sailor  who  has  agreed  to  serve  on  board  a  letter  of  marque 
for  certain  wages  during  the  voyage,  and  a  share  of  all  prizes,  is  not  entitled 
to  any  part  of  the  wages  if  the  ship  is  taken  before  she  complete  her  voy- 
age, although  he  shall  have  been  sent  from  the  ship  before  the  capture  as 
prize-master  on  board  a  prize  taken  by  her  in  the  course  oT  the  voyage. 
bougl.  539.] 

[The  whole  of  a  seaman's  wages  are  not  forfeited  under  2  G.  2.  t*  36.  s. 
3.,  by  his  leaving  the  ship  after  her  arrival,  but  before  she  is  moored.  3  B. 
&  P.  302.] 

[The  representatives  of  a  deceased  seaman,  may  sue  the  captain  for  jthe 
excess  of  wages  due  beyond  the  sum  paid  over  by  him  to  Greenwich  Hospi* 
tal,  pursuant  to  st.  37  Geo.  3.  c.  73.     1  N.  R.  299.] 

[In  an  action  for  seaman's  wages,  it  is  not  incumbent  on  the  plaintiff  to 
prove  that  the  ship  earned  the  freight.     7  Taunt.  319.] 

[There  are  several  statutes,  namely,  31  G.  2.  c.  10.  26  G.  3.  c.  63.  32 
G.  3.  c.  33.,  and  32  G.  3.  c.  67.,  which  regulate  the  modes  by  which  sea- 
men and  marines  may  convey  their  prize  money  or  wages  in  the  hands  of 
the  public  officer.  And  every  instrument  of  conveyance  for  this  purpose 
must  be  conformable  to  the  regulations  of  these  statutes.  Turtle  v.  Hart- 
well,  B.  R.  M.  36,G.  3.     6  T.  R.  426.] 

[C.,  by  virtue  of  an  order  from  B.  to  receive  all  money  due  to  him  for 
prize-money,  obtains  three  out  of  four  instalments  due  from  A- to  B.  on  tliat 
account:  these  payments  are  afterwards  questioned  by  6.,  who  brings  his 
action  against  A.  for  the  wfcole  sum,  and  at  the  same  time  C.  demands  the 
fourth  instalment :  an  application  to'the  Court  by  A.  to  stay  proceedings  in 
the  action  against  him  by  B.,  on  his  paying  the*  fourth  instalment  to  such 
person  as  they  should  appoint,  was  refused.  Macdonald  v.  Pasley,  C.  P.  M. 
38  G.  3.  1  Bos.  &  Pull.  161.] 

[SfmA/e,  That  nothing  but  a  power  qf  attorney,  or  a  will  complying  with 
the  provisions  of  the  above  acts,  will  warrant  the  payment  to  third  persons 
of  money  due  from  the  public  to  sailors  and  marines.     Ibid.] 

[(16.)  Supercargo.] 

[A  supercargo,  unless  his  authority  be  expressly  or  impliedly  rcstraineJ, 
is  invested  with  complete  controut  over  the  cargo,  and  every  tbii^  which 
immediately  concerns  it,  even  whilst  the  vessel  is  in  England.  •  12  East, 
381.1  ^  •  ° 

[Where  the  destfnation  of  a  chartered  vessel  is  to  be  a%  directed  by  tlie 
freighter  or  his  agents,  a  supercargo  on  board  has  the  saine  authority  in  this 
respect  as  his  principal,  even  whilst  the  vessel  is  in  England.  12  East,  381.1 
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[(K)  NAVY.] 

[The  appointment  of  officers,  find  the  particular  number,  to  ships,  is 
wholly  in  the  discretion  of  the  admiralty,  for  the  extensive  powers  vested  in 
(hem  by  their  commissions  and  is  therefore  independent  [*]of,  and  uncon- 
trollable by,  the  orders  of  the  crown;  which,  when  given,  are  merely  direc- 
tory, and  do  not  avoid  a  commission  or  appointment  made  in  opposition  to 
them.     2  East,  507.] 

[A  flag-officer  has  no  right  to  share  in  the  gratuity  given  to  a  captain, 
under  his  orders  for  carrying  treasure ;  nor,  comme  sembU^  in  the  freight  re- 
ceived by  the  captain  for  carrying  tbat  of  individuals*     3  Taunt.  442.] 

[The  commander  of  a  kii^^s  ship  may  lawfully  carry  bullion.  4  Taunt. 
7870 

[The  commander  of  a  ship  of  war  cannot,  unless  authorised,  lawfully 
carry  private  bullion  on  freight.     5  Taunt.  143.] 

[SembUy  that  no  action  lies  by  a  subordinate  officer  against  his  su  perior 
officer,  for  an  act  done,  however  maliciously,  and  without  even  probable 
cause,  in  the  course  of  discipline  and  under  powers  incident  to  his  situation, 
upon  the  same  principles  of  public  policy  and  convenience  which  protect 
judges,  ^c.  from  private  suits.     1  T*  I(.  493.] 

[No  action  lies  for  delaying  to  brif)g  an  pilicer^  qi^der  arrest,  to  a  court 
martial.     1  T;  R.  548.  704.J 

QA  subordinate  officer  n^ust  not  judge  of  the  propriety  of  the  order  he 
receives  ;  he  must  obey  it,  unless  obedience  be  physically  impossible,  when 
his  obedience  is  justifiable.     1  T.  R.  784.] 

[The  relation  of  master  and  servant  does  not  subsist  between  the  captain 
of  a  ship  of  war  and  his  officers  or  *5eamen  \  therefore  he  is  not  answerable 
for  their  negligence.     15  East,  384.] 

[Where  a  crew  are  supplied  with  necessaries,  at  the  instance  of  one  ot 
its  officers,  to  a  considerable  amount,  and  an  intention  on  his  part  to  be 
personally  liable  does  not  clearly  appear,  the  presumptions  are  in  his  fa- 
vour.    1  B.  &P.  158.] 

[The  captain  of  a  ship  in  the  king^s  service,  receives  at  Gibraltar  bullion 
to  be  brought  to  this  country  for  freight,  giving  a  bill  of  lading  for  it.  The 
ship  arrives,  but  the  bullion  is  lost.  Held,  that  whether  it  was  illegal  or 
not  under  22  G.  2.  c.  33.  s.  24.,  for  the  captain  to  receive  the  bullion  on 
board,  at  all  events  he  was  answerable  for  the  loss  of  it.  2  Mars.  293#  6 
Taunt.  577.J 

[By  "officers,"  it)  the  stat.  44  G.  3.  c.  13,tf.  14.,  are  meant,  officers  to 
whoo)  execution  of  the  process  has  been  delegated  by  the  court,  whence  it 

emanated*     1 1  East,  25.] 

[It  seems,  that  ship-agents  will  not  be  discharged  in  making  any  of  the 
payments  mentioned  in  stat.  26  Geo.  3.  c.  63.  s.  1.,  under  any  other  au- 
thority than  a  power  of  attorney  in  the  form  prescribed  therein.     1  B.  & 

P.  161.]  . 

[A  lieutenant  in  the  navy  is  empowered  to  draw  for  his  pay  every  three 
months.  The  agent  who  makes  up  his  accounts,  is  entitled  to  6d.  in  the 
.pound  only  upon  the  balance  actually  received  and  paid  by  him,  the  agent  ? 
and  if,  through  mistake  of  the  law,  he  deducts  in  such  cases  upon  the  whole 
sum  paid  by  government,  he  incurs  the  penalty  of  31  G.  2.  c.  10.  e.  30.  2 
Smith,  607.     6  East,  541.] 

[Stat.  31  G.  2.  c,  10.  s.  30.  applies  to  a  lieutenant.     2  Smith,  607.    6 
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[It  is  in  the  discretion  pfthe  court  to  adjudge  either  corporal  punishment, 
or  the  200/.  penalty,  against  one  convicted  of  having  concealed  naval  stores, 
or  of  having  theiB  in  his  custody.  5  T.  R«  370.  And  the  petialtj  may  be 
mitigated.     Loiart.  27.] 

[*l[The  power  of  sentencing  to  hard  labour  one  convicted  'on  stat.  9  Sl 
10  Wil.  3.  c.  41.  8.  2«,  for  having  unlawfully  in  his  possession  or  concealing 
naval  stores,  is  taken  away  by  *  stat.  39  &  40  G.  3.  c.  89.  s.  2.  8  East,  53.  J 

[Costs  may  be  adjudged  against  one  convicted  of  having  concealed  naval 
stores^  or  of  having  them  in  his  custody.     5  T.  R.  371.] 

NE  ADMITTAS. 

Vide  Pleader,  (3  I  3.) — Quare  Incumbeavit,  (A.) 

NECESSITY, 

yide  Chancery,  (4  O  4.) — Pleadeb,  (3  M  20.  30.) 

NE  EXEAT  REGNO. 

Vide  Chancery,  (4  B). — Prarooative,  (D  3,  4.) 

NEGATIVE  AND  AFFIRMATIVE. 

Vide  Pleader,  (R  3.) 

NEGATIVE  REGNANT. 

Vide  Mandamus,  (D  5.) — Pleader,  (R  5,  $.) 

NEGLIGENCE. 

Vide  Action  tpqn  the  Case  for  Negligence — Pleader,  (2  P  I ,  &c.— r 

2  0—2  R)— Retorn,  (D  2.)— Viscount,  (D  1.) 

NfJ  INJUSTE  VEXES. 

Vide  Droit,  (I.) 

NE  UNQUES  ACCOUPLE. 

Vide  Pleader,  (2  Y  10.) 

NE  UNQUES  EXEJCUTOR. 

Vide  Pleader,  \i  D  7.) 

NE  UNQUES  SEISIE. 

Vide  Pleader,  (2  Y  7.) 
[*170] 


(ISJT) 
X*]NEWGATE. 

Vide  Imprisoitxent,  (E)« 

NEW  TRIAL. 

Vide  Pleader,  (R  17.) 

NIGHT. 

Vide  Temps,  (E— F). 

NIL  DEBET. 

Vide  PtEADER,  (2  Y  6 — 2  W  13.  17. 43.  47.) 

NIL  DETINET. 

Vide  PtEADER,  (2  W  44.-2  X  3.) 

NIL  DICIT. 

m 

Vide  Pleader,  (E  42.) 

'    NIL  HABET  IN  TENEMENTS. 

Vide  Pleader,  (2  W  48.) 

NOBILITY. 

As  to  Dames  of  dignitj,  and  bow  created,  vide  Dignity,  (A-^B  1..  iic. — C 
1,  &c.) — Praerogative,  (D  31.) 

How  the  trial  shall  be,  whether  one  be  noble.     Vide  Dignity,  (D). 

How  a  dignity  will  be  forfeited.     Vide  Dignity,  (E). 

Privileges  of  the  nobility,  as  to  trials  by  peers,  &c.  Vide  Dignity,  (F  1, 
&c.) — Parliament,  (L  16,  &c.) 

As  to  the  right,  style,  coronation,  and  dignity  of  the  king.     Vide  Roy. 

As  to  his  praerogatives.     Vide  Prerogative. 

As  to  the  queen  and  the  king's  children.     Vide  Roy,  (F  1,  &c. — G). 

As  to  the  privy  council,  and  other  council  of  the  king,  and  guardian  of  the 
kingdom.    Vide  JRoy,  (E  2.— H  1, 2.) 

(A)  PRECEDENCE. 

By  tha^st.  31  H.  8.  10.  none  but  the  king's  children  shall  have  place  on 
either  side  the  throne  in  parliament,  whether  the  king  be  presenter  absent. 

By  the  common  law,  the  king  may  give  such  precedence  to  his  counsellors 
and  subjects  as  he  pleases.     4  Inst.  36 1  • 

And  therefore,  by  the  king's  grant,  a  duke  may  be  placed  by  his  patent  next 
to  such,  and  before  such  a  duke*     Ibid. 
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Or,  that  he  be  precomes,  and  shall  have  precedence  hefore  ajl  earls*  R. 
4  Inst.  361. 

[*]Bj  the  St.  31  *H.  8t  10.  the  king's  yic^erent  in  ecclesiastical  causes 
shall  sit  on  the  right-hand  of  the  parliament-house  on  the  same  form'  with, 
but  above  the  archbishop,  then  the  archbishop  of  Canterbury,  York,  London, 
Durham,  Winchester,  then  the  other  bishops  according  to  antientj,  on  the 
same  side  and  form. 

The  archbishop  of  Canterbiliy  precedes,  then  the  archbishop  of  York, 
then  the  bishop  of  London,  the  bUhop  of  Durham,  the  bishop  of  Winches- 
ter, and  afterwards  every  bishop  of  the  one  province  or  the  other,  according 
to  his  antienty.     4  Inst.  361. 

The  two  archbishops  have  precedence  of  all  other  nobility  in  parlia- 
ment, council,  and  commissions,  except  where  the  lord  chancellor  presides. 
Ibid. 

A  bishop  has  nrecedence  of  all  other  barons,  not  of  dukes,  marquises,  earls, 
or  viscounts*     |bid, 

NONAGE. 

Vide  Enfant. 

NON  ASSUMPSIT. 

Vide  Action  upon  the  Case  upon  Assumpsit,  (H  5.) — Pleader,  (2  D 

8*~2G1.) 

NON  ASSUMPSIT  INFRA  SEX  ANNO'S. 

Vide  AcTioir  uroir  the  Case  dpon  Assumpsit,  (H  6,  7.) 

NON  CLAIM. 

Vide  Claim,  (B  I,  2,  3.)— Fine,  (K  1, 2.) 

NON  COMPOS  MENTIS. 


Vide  Capacity,  (D  5.) — ^Chancert,  (3  Q.) — Devise,  (H    I .)— #iscent, 

(D  9.)— Idiot,  (D  1,  &c.)— Testmoione, (A  I.) 

NON-CONFORMIST. 

Vide  Justices  or  Peace,  (B  20.) 

NON  DEMISIT. 

Vide  Pleader,  (2  W  48.) 

NON  EST  factum. 

Vide  PcBAOBR,  (2  D  8.-2  V  7.-2  W  1«.) 
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(187) 
[•]NON  INFREGIT  CONVENTION^iM. 

Vide  Pleader,  (3  V  5.) 

NON^BSTANTE. 

Vide  Pakdon,  (G — H.) 

NON-OMITTAS. 

Vide  Retorn,(B  3,3.) 

NON-RESIDENCE. 

Vide  EsoLiSE,  (N  4,) — Plbadeh,  (3  S  33.) 

NONsyrr. 

Vide  Appeal,  (G  14.)(— Evidence,  (A  5.) — Pleader,  (X  1,  Ac.) 

NON  SUM  INFORMATUS. 

Vide  Pleader,  (E  43,— Y  1.) 

NPN-SUMMONS. 

Vide  Abatement,  (H  53. — 1 36.) 

NON-TENURE. 

Vide  Abatement,  (F  1 4.) 

NON-USER. 

Vide  Liberties,  (C  1 ,  3.) 

NORROY. 

(A)  THE  ANTIQUITY  AND  DIVERSITY  OF  HERAIhDS.  infra* 
(B>  THE  OFFICE,  p.  174. 

(C)  THE  ANTIQUITY  OF  ARMS.  p.  174. 

(D)  the  RIGHT  TO  THEM.  p.  174. 

(A)  THE  ANTIQUITY^AND  DIVERSITY  OF  HERALDS. 

There  are  three  kines  of  amis,  who  have  several  heraldt  under  them : 
Garter,  Clartncieus,  and  J^orrvy.    Vide  Conrts,  (E  3.) 
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188  NORROY. 

I*']lterald,f8t  i)ox %nceri$e  radicis,  sed  verisimilior  derivalio  e9t  a  Saxon.h^i^, 
exercitus,  et  al8,  famulus  sive  minister,  quasi  minister  exercitus  vet  armarum. 
Spel.  Gloss.  Herald. 

Temp,  H,  S.fuerunt  in  Anglia  reges  heraUorum^  heraldic  et persuivdndi,    Spei. 

Ibid. 

Beges  ioti  ^ngliss  duo  tantum  ab  antiquo,  unus  ^ustratiumpctrticum  eis  Drm" 
tam,  alter  Borealium  trans  TVerUam.  Spel.  Herald.  Mc  Norroj,  ille  Clarencieux 
nominatus*     Spel.  Ibid. 

Garter  nulla  dofiatus  provincia  in  primum  locum  ab  H.  5^  fuit  superinductus, 
Spel.  V.  Herald. 

B.  3.  I''  regni  primus  heraldos  incorporavit,    Spel.  v.  Herald.    4  Inst.  126. 

Ph.  &  M.  anno  regni  3®  granted  to  them  a  new  charter,  whereby  garter 
rexarmorum,  clarencieux  rex  armorum  partium  Australium,  norroy  rexarmO' 
rum  partium  Borealium,  vi  heraldi  inferiores,  Windsor,  York,  Chester,  Bichr 
mond,  Somerset^  Lancaster,  et  omnes  prosecutotes  sive  persuivandi  armorum 
sunt  incorporati.     Spel.  v.  Herald. 

(B)  THE  OFFICE. 

Munus  heraldorum  domi  est,  quicquid  ad  nohilitatem  spectat,  et  rem  honoari- 
am:  foris  sunt  legati,  belli,  pads  fcederisque  n^ncii.  Spel.  v.  Herald.  4 
Inst.  126. 

In  coronationibus,  nuptiis,  exequiis  principum  congressihus,pompas  ducunt. 
Spel.  V.  Herald.  • 

Curant  illustria  spectacula,  hastiludia,  duella,  curant  nobilium  insignia  et 
genealogies.     Spel.  v.  Herald. 

(C)  TriE  ANTIQUITY  OF  ARMS. 

The  antiquity  of  arms  and  armories  is  very  antient,  which  by  the  advice 
of  Aristotle,  seem  to  have  been  given  to  martial  men  for  reward  of  their  ser- 
vice by  Alexander  the  Great,  to  scholars  by  the  emperor  Charles  the 
Fourth. 

The  usage  to  distinguish  families  seems  to  have  been  introduced  after  the 
voyage  for  recovery  of  the  Holy  Land,  temp.  R.  1.  After  which  the  descend- 
ant of  the  chiefs  in  that  voyage  used  the  same  coat  that  was  there  used  by 
their  ancestors,  and  so  those  became  hereditary.  '  1  Sid.  354. 

(D)  THE  RIGHT  TO  THEM. 

A  man  now  has  an  inheritance  and  fee-simple  in  bis  arms,  armories,  and 
shield.  -  Co.  L.  27.  a.  «  / 

Which  descend,  in  the  nature  of  gavelkind,  to  all  the  male  issue,  except 
that  the  eldest  bears  them  without  addition,  the  others  shall  give  an  addi- 
tion ;  for  addilio  probat  minoritatem.     Co.  L.  27.  a.  1 40.  b. 

And  therefore,  every  son  is  as  great  a  gentleman  as  the  eldest.  Lit.  s. 
210. 

So,  the  king  may  grant  arms  to  a  man  and  his  heirs  male,  without  saying, 
of  his  body,  and  he  shall  have  a  fee.     Co.  L.  27.  a. 

But  the  issue  female,  if  there  be  a  son,  shall  not  take  the  arms  of  the  father 
by  descent. 

[^]Yet  a  daughter  may  bear  her  father's  arms,  in  a  lozenge,  or  under  a 
mantle,  to  shew  her  family.     Co.  L.  27.  a. 
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So,  her  husband  may  impale,  or  quarter  them,  as  the  case  requires.  Co. 
L.  27.  a. 

So,  a  man  with  the  king's  licence,  maj  grant  his  arms  to  another.  4  Inst. 
126. 

So,  he  may  grant  his  surname  with  his  arms.     4  Inst.  126. 

NOT  GUILTY. 

Vide  Appeal,  (G  7.) — Pleader,  (2  L  2. — 3  Mil.) 

NOTARY  PUBLIC. 

Vide  Merchant,  (F  8,  &c.) 

NOTE. 

The  note  and  foot  op  a  tine.    Vide  Fine,  (El 6.) 
Promissory-note.    Vide  Merchant,  (F  15,  &c.) 

NOTIC?E. 

(A)  NOTICE. 

When  notice  is  necessary,  or  not,  vide  Bye-Law,  (B  5.) — Condition,  (G 
9.— L  8,  &c.)— Dismes,  (E  21.— I  2.)— Esglise,  (N  1 1 .)— Pleader,  (C  73, 
&c — 2  S  7.) 

What  shall  be  notice  in  equity,  and  of  what  regard  it  shall  be,  vide  Chan- 
cery, (4  C  1,  &c.— 4  I  3,  &c.  1 1 .) 

How  notice  shall  be  given,  and  to  whom,  vide  Pleader,  (C  73,  &c.) 

If  an  obligation  be  to  pay  300/.  at  his  age  of  twenty-one,  or  within  twenty 
days  after  marriage  upon  notice,  which  of  them  first  happens,  notice  ought 
to  be  given  of  the  age,  as  well  as  of  the  marriage,  R*  Latch,  15B.  Vide 
Pleader,  (2  Z  1 .) 

NOVEL  DISSEISIN. 

Vide  Assise,  (B  1,  &c.) 

NUL.L.IUS  IN  BONIS. 

Vide  BiENS,  (F.) 

NULLUM  TEMPUS  OCCURRIT  REGL 

'^'  Vide  Prjbrogative,  (D  86.) 


[•]NUL  TIEL 

Vide  Abatement,  (E  16.) 

NUL  TIEL  RECORD. 

Vide  BAI^  (R  8.)— Certiorari,  (A  1.)— Plsaoer,  (2  W  13.  38.) 
Vol.  V.  25  [-ne] 
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^aXh  TIEL  TILL,  &c. 

l(i«k  Abatzmbht.  (H  184&C) 

NITNCUPATIVE  WILL. 

Vide  Devise,  (C) 

NUPER  OBIIT. 

Vide  Assise,  (E) 

NURTURE. 

Vide  Guardian,  (D) 

NUSANCE.- 

Vide  Action  upon  the  Case  faraNusANCE. — Chase  (K). — Justices  of 
Peace,  (B  24,  &c.) — Leet,  (L  12,  13.) — Pleader  (2  N.) — Prescrip- 
tion, (F  2.) — ^Prohibition,  (A  3.) 

OATH. 

Vide  Abjuration. — ^Al^eoiance,  (B  1,  &c.) — Dignity,  (F  3.) — Enqukst 
(D).— Justices,  (S  1 1.)— Justices  op  Peace,  (B  23, 24.) — Leet,  {M  8.) 
— Officer,  (K  7.) — ^Plkadse,  (2  S  6.) — Sberment. 

OBLIGATIONS.. 

Vide  DisMEB^  (B  1.)— Prohibition/ (G  11.) 

[♦]0BLIGATION. 

(A)  OBLIGATION,  WHAT  SHALL  BE.  infra. 
(B  I.)  BY  WHAT  WORDS  IT  MAY  BE.  p.  178. 

(B  2.)  Though  they  are  uncertain,  p.  178. 

(B  3.)  Though  fake  Latin,  p.  179. 

(B  4.)  Though  there  be  a  small  v^ance.  p.  180. 

(B  &)  But  not  insensible  words,  p.  180. 

(C)  SINGLE  BILL.  p.  180. 

(D)  BILL  OBLIGATORY,  p.  181. 

(E)  CONDITION,  p.  181. 

(F)  WHEN  AN  OBLIGATION  SHALL  BE  JOINT,  p.  18.^. 

(G)  WHEN  JOINT,  OR  SEVERAL,  p.  184. 
(H)  WHEN  SEVERAL  ONLY.  p.  184. 

(I)  WHO  ARE  BOUND  BY  AN  OBLIGATION,  p.  184. 

(I  1.)  An  executor  or  administrator,  p.  184. 
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(I  2.)  A  sumvor.  p*  184* 

(K)  RECOGNIZANCE,  p.  185. 

(A)  OBLIGATION,  WHAT  SHALL  BE. 

An  obligation  is  a  deed,  whereby  a  man  binds  himself  under  a  penaltr  to 
do  a  thing,  *^         ' 

If  he  be  bound  without  a  penalty  it  shall  be  called  a  aii^e  bill.  Vide 
for  this,  post,  (C). 

If  it  be  acknowledged  before  a  mayor  of  the  staple,  chief  justice,  &c.  it 
shall  be  called  a  statute,  or  recognizance.    Vide  post,  (K)-^tatute  Staple. 

In  every  obligation  there  must  be  an  obligor,  and  obligee,  and  a  sum  in 
which  he  is  bound.     Peart.  Fait,  lid.     Yel.  194. 

An  obligation,  as  another  deed,  nrast  be  sealed  and  delivered.  Vide  for 
this.  Fait,  (A  1 ,  2, 3.) 

Must  be  written  on  paper,  or  parchment.     Vide  Fait,  (A  I.) 
But  it  need  not  be  to  read  to  the  obligor,  or  subscribed  by  him.     Vide 
Fait,  (B  1,2.)  /         .      T  uc 

There  is  no  need  of  date,  or  witness,  or  mention  of  the  sealing,  kc.  Dr. 

1 9.  a.     R.  Dal.  1 .     Vide  Fait,  (A  2.— B  3,  4.) 
What  shall  be  a  sufficient  delivery,  or  not.     Vide  Fait,  (A  3,  4.) 
What  shall  be  part  of  an  obligation.     Vide  Fait,  (E  2.) 
By  whom  or  to  whom  an  obligation  may  be  made.     Vide  Capacity. 
By  what  name  an  obligor  ought  to  be  described.     Vide  Fait,  (B  i. 

E  3.)  ^ 

[Bond  to  a  woman  for  cohabitation  had  with  her  is  good.  2  Wils.  339.1 
A.,  B.,  C,  D.,  and  E.,  indicted  for  perjury  by  p.,  agree  that  G.  [*]8hould 
give  him  a  note  for  350/.  not  to  appear  at  the  trials,  and  that  A.,  B.,  and  H. 
should  give  a  bond  to  indemnify  G.  against  the  note,  the  bond  is  given  for 
an  illegal  consideration.  Collins  v.  Blantem,  P.  7  G  3.  2  Wils.  341.  347« 
[A  bond  given  for  an  illegal  consideration  is  void  at  common  law  ab  initio. 
Ibid.] 

(B  1.)  BY  WHAT  WORDS  IT  MAY  BE. 

An  obligation  does  not  require  any  prescribed  form  of  words  :  and  there- 
fore, if  a  man  by  his  deed  say,  I  shall  pay  you  20/.  that  will  be  a  good  ob- 
ligation.    2  Rol.  146. 1.  37.     Per  Brian,  22  Ed.  4.  23.  a. 

Or,  concedo  vobis  solvere.     2  Rol.  146. 1.  40.  Per  Catesby,  22  Ed.  4.  22. 

[I  am  held  and  firmly  bound  in  20/.  to  be  paid  to  the  same  Richard  Lam- 
bert, is  good  ;  though  there  be  no  person  mentioned  before,  to  whom  he  is 
bound  or  to  whom  etc/cm  can  refer.     2  Str.  945.] 

Or,  Memorandum  that  I  have  received  of  B.  20/.,  which  sum  I  promise 
to  pay  to  the  same  B.,  &c.  2  Rol.  146. 1.  35.  R.  22  Ed.  4.  22.  a.  Dy. 
22.  b.     R.  Cro.  El.  729.     Mo.  667.     Ow.  127.     Yel.  23. 

So,  I  have  agreed  to  pay,  though  it  be  in  the  praster  tense.  R.  I  Leo.  25. 

So,  I  am  content  to  pay  10/.  atM.,  and  10/.  at  Lady-day.  R.  3  Leo. 
119. 

I  acknowledge  to  B,  by  me  20/.  on  demand.  R.  1  Vent.  3ff.    Dy.  22.  b. 

So.  every  deed,  by  which  a  man  acknowledges  himself  to  be  indebted  to 
another.     Dy.  21.  a. 

Or,  to  have  bis  money  in  his  hands.     Ibid. 
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So,  if  a  deed  say,  I  am  bound  to  A.  in  1 00/.  for  which  payment  I  author- 
ise him  to  levy  the  money  on  the  farm  of  B.  It  will  be  a  good  ^ligation, 
upon  which  debt  lies,  though  he  has  power  to  levy  it  otherwise.  K.  3  Leo. 
223, 

If  It  says,  1  acknowledge  to  owe  to  A.,  for  which  payment  y>>nd,  &c.  to 
B.     It  is  a  good  obligation  to  A.,  and  the  last  words  are  void.  Cro.  liJ.  886. 

So,  I  appoint  A.  to  take  100/.  out  of  the  first  money  he  receives  of  mme, 
and  makes  A.  his  receiver ;  for  every  deed  which  acknowledges  a  debt  to  an- 
other, will  be  an  obligation.     Dub.  3  Mod.  1 54. 

So,  I  bind  myself  to  pay  all  my  brother  owes  him  with  an  averment  that 
be  owed  him  40/.     R.  Cro.  El.  661 . 

Or,  I  bind  myself  to  save  A.  harmless,  &c.  in  200/.  solvend.  cum  refivmt. 

Cro.  El.  613. 

So,  if  an  obligation,  or  words  that  make  a  bill  obligatory,  be  wrote  in  a 
book  and  there  sealed,  it  will  be  an  obligation.     R.  Cro.  El.  613. 

(B  2.)  What  words  are  sufficient :— Though  they  are  uncertain. 

So,  if,  by  a  bill  obligatory,* A.  acknowledges  himself  to  owe  10/.  to  B.,  to  be 
paid  such  a  day,  and  by  the  same  bill  binds  himself  in  20/.  and  does  not  say 
to  whom  he  is  bound,  it  will  be  good  ;  for  it  shall  be  intended  to  him  to  whom 
he  was  indebted.     R.  2  Rol.  148. 1.  10. 

[*jSo,  if  it  be  upon  condition,  to  stand  to  the  award  of  B.  and  C,  and  if 
they  do  not  agree,  to  the  umpirage  of  D.,  without  saying,  to  what,  do  not 
agree ;  for  it  shall  be  intended,  to  make  an  award.     R.  Cro.  Car.  226. 

So,  if  it  be  upon  condition  to  pay  50/.,  without  saying,  of  money,  yet  it  is 
sufficient;  for  it  shall  be  intended.     R.  1  Sid.  151. 

So,  if  an  obligation  be,  tenert  A.  in  20/.  solvend*  dicto  altonu  el  assign* 
'  suisj  omitting  A.  to  whom  he  is  bopnd.     R.  Sal.  659. 

(B  3.)  Though  false  Latin. 

So,  an  obligation  will  be  good,  though  barbarous  or  false  Latin  be  used : 
as,  if  a  man  be  bound  in  septuagent  libris,  it  shall  be  intended  700/.  though 
it  be  barbarous  Latin.  R.  2  Rol.  147.  1.  2.  Mo.  645.  Vide  Abatement, 
(H  2.) 

So,  if  he  be  bound  in  (juinquegeni.  or  quemqxtegent.  librisy  (ov  qutngent. 
R.  cent*  but  afterwards  in  error  ace.  2  Rol.  146.  1.  50.  Hob,  119.  2 
£ro.  146. 

In  triginti  libris^  for,  triginta.     R.  2  Rol.  146.  1.  45. 

In  s^iciginU  librisj  for,  sexagint.  R.  2  Rol.  147.  I.  10.  Hob.  20.  2 
Cro.  338. 

Qrysesaania^  for,  sexaginta.  R.  2  Rol.  147.  1.  20.  Hob.  19.  2  Cro. 
208, 

In  septuagtnL  et  quinquagent-  libriSy  for  750/.  R.  2  Rol.  147. 1.  5.  Hob. 
,116.     1 0  Co.  1 33.  a.     Cro.  El.  696. 

In  sexingent»^{oTy  sexcent  libris*     R.  2  Rol.  147.  1. 15.     2  Cro.  338. 

In  trigintata^  for,  irigtTita  libris  ;  for  the  syllable  ta  is  surplusage.  R.  2 
Rol.  147.  1.  20.     Hob.  18.     R.  cont.  Yel.  225.     R.  2  Cro.  309.  355. 

In  wiginii  libris^  for,  vigintu     10  Co.  133.  a. 

So,  if  a  man  be  bound  by  an  English  bill  in  sewteen,  for  seventeen  pounds. 
10  Co.  133.     2  Rol.  147.  1.  42. 

Or,  threty  ponds,  for  thirty  pounds.     R.  2  Cro.  607. 

Or,  in  sex  triginia^  for,  iriginta  et  sex  libris,     R,  Sal.  462.  R.  Skin.  310. 
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Id  quinginia  et  duabus  librisy  for,  quinquagmta  tt  duabw*  R.  Jon.  366. 
Vide  infra. 

So,  if  an  obligation  be,  tiovermij  &c.  me  A.  tenerie  el  obligarie  B.  in  1 0/. 
adquam,  &,c.  Migamus  me,  &c.  it  will  be  good:  for  the* parties  and  sum 
are  well,  and  any  words,  whereby  it  may  be  collected  that  he  binds  himself, 
are  sufficient.     R.  Yel.  193.     2  Cro.  261. 

So,  if  there  be  a  blank  for  the  christian  name  of  the  obligor,  if  his  name 
be  subscribed.     R.  2  Cro.  26 1. 

So,  if  the  name  be  Joaem,  without  a  dash,  for  it  shall  be  intended  Johan- 
ntm  abbreviated.     R.  Cro.  Car.  4 1 7,  4 1 8. 

So,  if  the  bill  be,  cognovit  se  dtbere  et  indehitat*  fore  sttmnm^L  sohete 
B.,  &c.  it  will  be  good.     R.  2  Vent.  106. 

So,  where  the  words  are  not  Latin,  if  the  sense  or  intention  may  be  col- 
lected by  the  condition,  or  other  words  of  the  obligation,  it  is  good  :  as  if  a 
man  be  bound  in  20  nobilis,  for,  20  nobles  ;  for  there  is  no  proper  Latin  word 
for  noble.     2  Rol.  146.  1.  42.     2  Cro.  203. 

If  he  be  bound  in  octigenia  libris^  with  a  condition  for  payment  of  40/.,  it 
will  be  good  ;  for  it  shall  be  intended  for  80/*  R.  2  Rol.  147.  1.  30.  10 
Co.  133.  Osborn  was  octagintaj  and  good.  Vide  Hob.  19.  cont.  but  the 
condition  not  there  mentioned.     Vide  post,  (B  5.) 

[*]0r,  octogesimo,  for  ocioginta  libris.  R.  2  Rol.  147.  1.  27.  Hob.  75. 
Mo.  864. 

So,  if  he  be  bound  in  septuaginta  libris^  with  a  condition  for  payment  of 
350/.,  for  it  shall  be  intended  700/.     R.  2  Rol.  147. 1.  37.     10  Co.  133. 

InquinginL  duabus  libris^  with  a  condition  for  payment  of  26/.,  for  it  shall 
be  intended  an  abbreviation  of  quinquaginla.  R.  2  Rol.  147.  1.  45.  Cro. 
Car.  416.418. 

In  quinquegessimis  libris,  for,  quinquaginta.    R.  2  Cro.  290. 

In  quadrans  librisj  with  a  condition  to  pay  20/.,  shall  be  intended  quadra- 
gint.     R.  Sal.  462. 

So,  if  it  be  quadrant,  in  a  bail-bond  for  appearance  ;  for  the  statute  directs 
40/.     Semb.  2  Mod.  Ca.  342. 

(B  4.)  Though  there  be  a  small  variance. 

So,  a  small  variance  between  the  obligation  upon  oyer  and  the  declara- 
tion does  not  avoid  it:  as,  if  the  declaration  be  upon  a  bill,  that  he  will  pay, 
&c.     And  the  bill  says,  if  he  pay,  &c.     R.  3  Lev.  66. 

If  the  obligation  in  the  declaration  be  30  £>•  anno  D.  1701,  and  the  obli- 
gation itself  upon  oyer  be  30  D.  1701.     R.  Sal.  658. 

Or,  in  such  a  year  of  the  king,  and  the  obligation  omits  anno  regni,  Sal. 
658. 

(B  5.)  But  not  insensible  words. 

But  where  words  are  insensible,  and  the  ititcnt  of  the  parties  cannot  be 
known,  the  obligation  will  be  void  : 

As,  if  a  man  be  bound  in  20  liveries^  it  is  void;  for  it  does  not  appear 
whether  it  was  intended  libris.     R.  2  Rol.  146.  I.  47. 

Or,  20  Hiris,  or,  libHs.     R.  Noy,  109. 

Or,  in  sexginU  libris  ;  for  there  is  no  such  word,  and  it  does  not  appear 
what  was  intended.     R.  2  Rol.  147.  1.  12.     2  Cro.  190. 

Otjoctigenta  libris.     2  Rol.  147.  1.  30.     Hob.  19.     Vide  ante,  (B  3.) 

So,  if  a  man  be  bound  to  the  sheriff  in  quadragent.  libris,  with  a  condition 
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for  appraraitce  ;  for  gtnt.  imports  ctniumj  and  therefore  it  cannot  be  taken 
for  40r«,  and  the  condition  being  collateral,  does  not  shew  the  intent,  R«  3 
RoU  M7. 1.  55. 

If  he  be  bound  in  iihris,  i^itbont  saying,  bow  roanj.     R«  Yel.  S25. 

Or,  fH  viginti  Uteris.     3  Cro.  203«  603. 

So,  i(  it  be  itrfu&ftniaie  libris.     R.  3  Cro.  603. 

In  qtmnioginta  /t6m.    R.  2  Lev.  166. 

S>o,  if  an  obligation  be  to  two  in  300/.  M9lvenJm  100/.  to  one,  and  the  other 
100/.  to  the  other,  it  will  be  repognant  and  void.  Qu.  Dj*  350.  a.  Ace. 
per  Hob.  1 72.  Dv.  350.  a.  in  raarg. :  for  the  last  words  shall  be  rejected, 
and  the  obligpitioii  stand  joint  lor  3001. 


(C)  SINGLE  BILL. 
A  single  bill  is,  when  a  man  is  boond  to  another  bj  bill,  or  note,  without 

'pon'soch  a  single  bill,  of  a  distant  timey  inteiest  maj  be  recoFered  in 
damages.    Per  Holt,  Mod.  Ca.  1 67. 

[^jThoogh  pajaUe  upon  demand,  and  no  donand  proved,  where  the  de- 
fendant |rf(^  mm  €^/«€f«an.     Ibid. 

Vide  post.  (K). 


a  penalti 
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(D)  BILL  OBLIGATORY. 

A  biU  oUig^toiT  k«  when  he  is  bonnd  in  a  penalty,  without  a  condition ; 
as«  if  A.  acknowkte*  himself  indebted  20/.,  and  for  payment  binds  him« 
self  in  AOL    Cm.  Car.  515.     3  Vent.  106.     Vide  Merchant,  (F  3.) 

S<k  if  he  ackaovltv^es  himself  «Uere  30  tpmrttria  frumentij  &c.  and  if 
he  do  BOt  pay  it  at  ihe  day,  that  he  shall  lose  40/.     Dy.  34.  b. 

in  an  acMn  nyon  $«ch'a  hill,  the  plaintiff  cannot  declare  for  tb$  penalty, 
wittMmC  an  aTcimml  that  the  single  sum  was  not  paid  at  the  day  limited  for 
itbTthehilL    R.Cro.Car.515. 

So^  if  the  hitt  be  for  14/.  solvend.  una  cum  BL  upon  account,  he  must 
4eclai«  ottlr  fer  the  1 4/. ;  lor  that  which  comes  after  the  solvend.  is  no  part 
a4^  tlic  hak*  R.  Cio.  £!.  537. 

(E)  CONDITION. 

A  cvmdition  is  in  Ihe  nature  ofa  defeasance,  subscribed  or  indorsed,  upon 
the  oblation.    Vide  Defeaaance.— Fait,  (E  3.)    Vide  title  Condition,  (A 

f  However  capricious  the  terms  in  the  condition  of  a  bond  may  be,  on 
yierferaiance  of  which  the  right  of  the  obligee  is  to  arise  ;  it  does  not  arise 
until  per«>raiance.    6  T.  R.  200.     S.  C.  3  H.  B.  163.] 

The  worite  of  a  condiUou  ought  to  have  a  reasonable  construction  ;  and 
theivlbre,  if  it  lecites  that  500/.  was  a  portion  for  A.,  and  if  the  defendant 
par  interest  yearlr,  ria.  at  Christmas  and  Midsummer  next,  and  the  prin- 
cipal when  a  settlement  is  made ;  he  ought  to  pay  interest  for  the  whole 
tiine.  aller  Midsummer  next,  till  the  principal  is  paid.     R.  Kay.  420. 

(llie  nN:itals  in  the  condition  of  a  bond  are  a  key  to  ite  construction, 
and  will  ^r^^  lo  restrain  the  generality  of  the  condition,  where  such  gen- 
»^>>0  it  iomn&ifttent  with  the  intention  expressed  m  the  condition.     2  M. 
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[Wfaere  no  daj  of  payment  is  specified  in  the  condition  of  a  money  bond, 
it  is  payable  on  the  day  of  the  date ;  and,  therefore,  may  be  referred  to  the 
Master,  under  sC.  4  Ann.  c.  16.  s.  IS,     7  T.  R.  124.] 

[The  condition  of  a  bond  being  to  render*  a  fair,  just,  and  perfect  ac- 
count in  writing,  of  aU  sums  received  ;  if  the  obligor  neglects  to  pay  over 
such  sums,  the  condition  is  broken.     Dough  382.] 

[The  purpose  and  intention  with  which  a  bond  was  given  may  be  pleaded, 
if  consistent  with  the   bond  and  condition,  though  not  expressed  therein. 

5  T.  R.  381.] 

[Matter  de  hors  a  bond,  shewing  that  it  was  given  for  an  illegal  considera- 
tion may  be  pleaded.  2  Wils.  341.  3  T.  R.  424.,  though  inconsistent 
with  its  terms.     9  East,  408.     Id.  416.] 

[Debt  on  bond  conditioned  for  payment  at  a  certain  day.  Plea  that  it 
was  given  as  an  indemnity  to  the  plaintiiT  against  another  bo^d,  and  non 
damnificaius.     Held  bad.     Cowp.  47.J 

[*][Where  a  bond  is  conditioned  for  the  performance  of  covenants, 
^'  comprized  in  a  certain  indenture  made,  or  expressed  to  be  made,  be- 
tween," &c.  the  obligor  is  estopped  to  say  that  there  is  no  indenture.     2  B. 

6  P.  299.] 

[If  the  condition  of  a  bond  bean  impossible  condition,  the  bond  is  single ; 
secus,  if  it  be  only  improbable.     6  T.  R.  200.  S.  C.  2  H.  B.  163.] 

[A  bond  conditioned  for  the  performance  of  acts,  some  of  which  are  con- 
trary to  common  law ;  for  instance,  being  simoaiacal,  is  only  void  quoad 
those  acts.  Alittr^  had  part  of  the  condition  been  contrary  to  the  statute 
law.  '^  For  the  common  law  doth  devide  according  to  reason,  and  having 
made  that  void  that  is  against  law,  lets  the  rest  stand."  But  the  statute  is 
a  strict  law.     4  M.  &  S.  66.] 

If  the  condition  b'e,  to  pay  2^.  per  week  till  lU  paid,  and  if  he  fail  to 
pay  the  25.  the  obligation  shall  be  void  ;  it  shall  be  construed,  that  if  he 
pay  7/.  the  obligation  shall  be  void,  and  if  he  fail  to  pay  the  2^.  it  shall 
be  in  force.     R.  1  Lev.  77.     R.  2  Mod.  285.     fDougl.  284.] 

If  the  condition  be,  to  give  an  account,  2d  Nov.  or  to  render  him  to 
prison  upon  an  action  then  commenced;  it  shall  be  intended  of  an  action 
commenced  2d  Nov.  and  not  of  any  action  that  shall  be  commenced  at  any 
time  after  during  his  life.     R.  3  Lev.  1 37. 

But  if  the  words  of  a  condition  are  insensible,  the  obligation  will  be 
single  ;  as,  if  it  be,  to  pay  2^.  per  week,  and  if  default  be  in  payment,  that 
the  obligation  shall  be  void.     R.  1   Sid.  105.     Ray.  68.  1  Lev.  77. 

If  the  condition  be,  whereas  A.  stands  indebted  in  50/.,  if  the  said  A.  do 
Bot  pay  the  50/.  the  obligation  shall  be  void.     R.  Sal.  463. 

Whereas  the  above-bounden  A.  shall  and  will  pay,  without  saying,  if  he 
ehall,  &c.     R.  2  Bui.  1 33. 

If  the  condition  does  not  mention  any  sum.     R.  2  Bui.  156. 

Soy  an  obligation  will  be  single,  if  the  condition  was  impossible,  at  the 
making,  or  against  law.     Vide  Condition,  (D  1.7.  8.) 

[Where  the  question  is  whether  the  sum  be  intended  as  a  penalty  or  not,  if  a 
certain  damage,  less  than  that  sum,  is  made  payable  on  the  face  of  the  same 
justrument,  in  case  the  act  intended  to  be  prohibited  be  done,  the  sum  shall 
be  canstroed  to  be  a  penalty.     2  B.  &  P.  346.] 

[Where  an  agreement  contains  a  variety  of  stipulations,  and  a  sum  is  an- 
nexed to  a  breach  of  performance,  that  sum  must  he  considered  as  a  penal- 
ty, not  as  liquidated  damages.     2  B.  &  P.  346.1 
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[Where  the  sum  is  denominated  a  ^^  penalty,^'  it  cannot  be  considered  as 
stipulated  damages.     3  B.  &  P.  630.J 

[Where  the  condition  of  a  bond  is  for  the  performance  of  certain  vrotk 
within  a  specified  time,  and  the  payment  of  a  certain  sum  weekly  for  every 
week  beyond  the  time,  during  which  the  work  shall  remain  unfinished,  such 
payments  are  to  be  considered  not  as  penalties  but  as  liquidated  damages. 
2  T.  R.  32.] 

[Where  one  gives  a  counter-security  to  another,  containing  a  covenant  to 
pay  an  annuity,  and  indemnify  him,  and  also  a  warrant  of  attorney  by  way  of 
collateral  security,  and  it  is  agreed,  that  in  default  of  any  one  payment  of 
the  annuity,  judgment  shall  be  entered  up,  and  execution  issue  for  the  whole 
sum  specifically,  being  the  price  of  the  annuity  ;  it  is  not  necessary  to  assign 
breaches  under  8  &  9  W.  3.  c.  11.  s.  8.,  but  execution  may  issue  for  the 
whole  sum.     2  Smith,  66.] 


[*][See  the  case  of  Wilson's  Charity.     LofH,  555.} 


A  bond  for  performance  of  covenants  or  agreements  is  only  a  security  for 
the  extent  of  the  penalty.  Dougl.  49.  6  T.  R.  303.  2  T.  R.  388.  1 
East,  436.] 

[Where  there  is  a  special  penally  in  a  covenant,  the  party  may  either  go 
for  the  penalty  or  for  damages.     1  Blk.  395.] 

[There  is  a  difference  between  covenants  in  general,  and  covenants  se- 
cured by  a  penalty  or  forfeiture.  In  the  latter  case  the  obligee  has  his  elec- 
tion. He  may  either  bring  debt  for  the  penalty  and  recover,  when  he  can- 
not afterwards  resort  to  the  covenant ;  or  he  may  proceed  upon  the  cove- 
nants, and  recover  more  or  less  than  the  penalty,  toties  quoins.  4  Burr. 
2228.] 

[Where  a  penalty  was  subjoined  to  a  charter-party,  containing  various 
stipulations;  held,  (bat  damages  might  be  recovered  beyond  it.  13  East, 
343.] 

[A  bond  is  forfeited  to  the  breach  of  any  part  of  the  condition.  7  T. 
R.  97.] 

[Held  in  this  case,  that  where  the  penalty  of  a  bond  is  sufficient  to  reco- 
ver the  real  demand,  the  plaintiff,  in  an  action  thereon  may  recover  beyond 
the  penalty  and  damages  for  its  detention.  2  T.  R.  388.  But  afterwards 
it  was  decided  that  he  cannot  recover  beyond  the  penalty.  6  T.  R.  303. 
And  consequently  that  the  action  may  be.  stayed  on  payment  of  penalty  and 
costs,  in  equity.  2  Anst.  525.,  accords  with  this  latter  doctrine.  2  Price.  20.] 

[On  bond  to  pay  interest  half  yearly,  and  the  principal  in  three  years  ; 
judgment  shall  be  entered  on  failure  of  paying  interest,  but  with  a  stay  of 
execution  on  discharging  it.     2  Blk.  706.J 

S Proceedings  on  a  bond  for  payment  of  money  by  instalments,  and  on  de- 
t  to  stand  in  force  for  the  whole  sum  then  due,  shall  not  be  stayed  on 
payment  of  the  instalments  in  arrear.     2  Blk.  958*1 

[When  a  defendaqt  is  charged  in  execution,  wiUi  the  penalty  of  a  bond, 
it  may  be  reduced  to  principal,  interest,  and  costs.  And  interest  due  on  a 
note  of  hand,  for  which  no  damages  were  given  by  the  verdict,  shall  not  be 
covered  bv  this  penalty.    2  Blk.  760.] 

[If  A  judgment  be  recovered  on  a  bond,  though  it  be  a  foreign  judgment ; 
in  nn  action  on  the  iudgment,  interest  may  be  recovered,  in  damages,  be- 
yond the  penalty  of  the  bond.     1  East,  436.] 

[  A  hippie  of  20  years,  but  not  less,  without  any  demand  made,  or  payment 
of  inlnrcmt  upon  a  bond,  affords  in  itself  grounds  whence  payment  may  be 
pri  iiunttid.     To  raise  such  a  presamption  after  the  lapse  of  a  shorter  period^ 
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a  dditional  circumstances  must  be  addaced,  such  as  that  a  settlement  of  ac« 
counts  has  taken  place,  since  the  bond  became  due,  or  the  last  payment 
nf  as  made  thereon,  in  which  no  notice  is  taken  of  the  bond*  1  T.  R.  270« 
]  Burr.  434.     4  Burr.  1963.] 

(F)  WHEN  AN  OBLIGATION  WILL  BE  JOINT, 

If  many  bind  themselves  by  these  words,  ohligamus  nos^  it  will  be  a  joint 
obligation,  and  all  must  be  joined  in  an  action  thereon.  Vide  Pleader,  (^  V  2.) 

So,  if  the  words  are,  obligamus  no$  el  quemlibel  nostrum  conjunctim*  3 
lueo.  206.     Mo.  260. 

[*]1f  three  are  bound  to  account  for  all  money  received  by  himself,  or  by 
others  by  his  means  or  procurement,  it  will  be  joint.     Hard.  314. 

So,  if  an  obligation  be  to  two  for  20/.  solvena.  lOL  to  the  one,  and  10/.  to 
the  other,  it  will  be  joint,  and  the  last  words  shall  be  rejected.  Qu.  Dy. 
350.     Ace.  Ibid,  in  mai^.  et  per  Hob.  172, 

(G)  WHEN  JOINT,  OR  SEVERAL. 

But  if  many  bind  themselves  by  these  words,  obligamHS  nos  et  utrumqtu 
nostrum,  the  obligation  is  joint  and  several,  and  alt  may  be  sued  jointly,  or 
each  severally.     2  Rol.  148.  I.  35.     Dy.  310.  b.  cont.     Dal.  85. 

Or,  obligamus  nos  vel  utrumque  nostrum,  in  the  disjunctive.  2  Rol.  148. 
I.  40. 

So,  if  it  be  obligamus  nos  et  (juemlibet  nostrum.  3  RoK  148.  1.  33,  Dy, 
310.  b.     Dal.  85. 

So,  if  two  bind  themselves,  et  alter  eorum.     Dy,  310.  b. 

Or,  several,  et  quilibet  eorum. 

Or,  two  et  uterque  eorum  in  601.     R.  2  Cro.  45. 

So,  a  bill  obligatory  may  be  several  to  many  ;  as,  if  A.  acknowledge,  that 
he  has  received  20/.  to  the  use  of  B.  and  C  equally  to  be  divided,  each  has 
an  action  for  10/.  For  there  may  be  several  bills  to  several  persous  in  the 
same  d^cd.     Dy.  350.  a,  in  marg.     R,  Cro,  El.  729, 

(H)  WHEN  SEVERAL  ONLY. 

But  if  many  execute  an  obligation,  with  a  condition,  to  pay  all  money  re-^ 
ceived  by  himself,  or  by  others  for  him,  or  by  his  procurement,  each  shall 
be  bound  for  himself  only.     R,  Hard,  314, 

(I)  WHO  ARE  BOUND  BY  AN  OBLIGATION, 

(I  L)  An  executor,  or  admioistrator* 

An  executor  or  administrator  is  bound  by  an  obligation,  though  he  bo  not 
named.     2  Rol.  149.  1.  50.     Dy.  23.  a.     Vide  Covenant,  (C  1.) 
So,  the  ordinary,  if  he  administers.     2  Rol.  149. 1.  55. 

(12.)  A  survivor. 

Where  the  act  to  be  done  ought  to  be  by  all  jointly,  if  one  of  them  dies, 
the  survivor  shall  not  have  advantage  of  it :  as,  if  by  indenture  tripartite  be< 
tween  A.  of  the  first,  B.  of  the  second,  and  C.  of  the  third  part^it  be  agreed, 
that  A.  shall  find  diet,  &c.  for  B.  and  C.  his  wife,  and  if  A.,  B.  and  C.  dis* 
like  to  live  together,  A.  shall  permit  B,  and  C.  to  have  sqch  land  :  if  B.  die, 

Vol,  V,  25  [*I84] 
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and  C.  will  not  live  with  A,,  she  Ghal)  not  hare  tbe  land,  for  the  power  t» 
dislike  does  not  survive.     R.  Latch.  IC2. 


(K)  Wlien  a  bond  shall  be  presumed  to  have  been  discharged. 

{The  circamataace  of  20  years  having  elapsed  without  anv  demand  made 
is  of  jtselfa  presumption  that  a  bond  has  been  satisfied.     I  T.  R.  270.] 

Q*]rBut  tatiHfaction  any  be  presumed  within  a  less  period,  if  any  evi- 
dence ne  given  in  aid  of  the  presumption  ;  as,  if  an  account  between  the 
parties  has  been  settled  in  the  intermediate  time  ;  without  any  notice  hav- 
ine  been  taken  of  such  a  demand.     Ibid.] 

[Yet  length  of  time  is  no  legal  bar ;  it  is  only  a  ground  on  which  the  jury 
may  presume  satisfaction.     Ibid.] 

(K)  RECOGNIZANCE. 
[Vide  CaBTiOHAftt.] 
As  to  a  recc^nizance  by  the  at.  33  H.  8.     Vide  Statute  Staple,  (6.) 
By  the  common  law,  the  chancellor,  the  chief  Justices,  and  justicea  itin- 
erant, have  powertotake  rect^izanccH. 
So,  every  judge  of  the  realm.     Vau.  303. 

And  this  be  may  do  in  any  part  of  England,  in  term  or  out  of  term.  Bro. 
Recognizance,  20.      Hob.  195.     Vau.  103. 

So,  the  king  may  give  authority  to  any  by  commission  to  take  rcct^- 
nizance  of  such  a  one,  and  return  it  into  chancery.     F.  N.  B.  367.  A. 

And  npon  such  a  recognizance  returned,  execution  shall  be  sued  in  chan- 
cery, as  upon  another  recognizance  there. 

So,  if  a  suit  be  depending  in  a  county  court  between  A.  and  B.,  by  writ 
or  by  plaint,  the  sheriS*  may  take  a  recognizance  of  the  one  or  the  other. 
F.  N.  B.  133.  A. 

So,  the  sheriff  shall  take  a  recognizance  under  40s,  though   no  suit  be 
tiiere  depending.    Ibid. 
A  recognizance  in  chancery  Bball  be  inrolled. 

And  if  the  time  be  elapsed,  and  it  be  afterwards  inrolled  by  special  order 
it  shall  have  relation  to  the  date.     3  Ver.  334. 
Though  a  judgment,  &c.  intervene.     Ibid. 

But  a  recognizance  is  not  usually  allowed  to  be  inrolled,   after  the  time 
elapsed,  but  with  caution,  that  it  shall  not  prejudice  purchaser.  3  Ver.  751 . 
And  if  it  be  not  inrolled,  ttshati  be  taken  or  paid,  only  as  an  obligation 
or  a  specialty.     R.  2  Ver.  750. 

If  a  recognizance  before  a  shenfl  be  not  paid,  there  shall  be  a  writ  to 
the  sherifT,  that  he,  by  a /enon /actiM,   levy  the  money.     F.N.  B.  133.  B. 
If  the  sheriff  does  not  do  it,  there  shall  be  an  alias,  plttriet,  and  atlach- 
nent  tgatnsl  him.     F.  N.  B.  1 33.  B. 

riff  may  levy  by  ditlringas,  upon,  which  also  Tics  an  alias, 

ttachment.     Ibid. 

Griff  may  sell  the  goods  levied.     Ibid. 

'flcognizor  plead  payment,  or  deny  the  recognizance,  the  sheriff 

execution.     Ibid. 

SKCKRHItia   OBLIOATIONS. — Vide   pLEADi:B,  (2   G    12. — '2   W. 
9. 16,&c.46.) 


(199) 

Rehbf  in   e^uitf    concebning   obligations ^Vide  Chansbrt.   U  D 

1,  &c.)  ^ 

OBSTRUCTION. 

Vide  Action  opo^  the  Case  for  a  Disturbance,  (A  2.V-CHiiira    (C  5 

&C.--D  8.)  '  ^        '  "'  V^  »f 

[♦lOBVENTIONS. 

Vide  Dishes,  (B  1.)— Prohibition,  (G  11.) 

OCCUPANT. 

Vide  Chancert.— Estates,  (F  1 , 2.) 

ODIO  ET  ATIA. 

Vide  Imprisonment,  (L3.) 

OFFICE. 

Vide  Action  upon  the  Case  for  a  Deceipt,  (A  6.)— Action  upon  tb« 
Case  for  a  Disturbance,  (A  6.)^  Action  wpon  the  Cash  for  Negli- 
GENCE,  (A  2.)— Condition,  (S  1,  2.)— Franchises,  (F  30,  &c.)— Leet. 
(L  1 1 .)— London,  (K  1 ,  &c.— L  4.)— Oppicbr,  per  totam.—PARLiA- 
ment,  (L  29,  &c.  33.  37.)— Pleader,  (2  Pi — 2  W  25.  27.)— Preroo- 
ATivE,  (D  67,  &€•  83,  84.  89.)— Privilege,  (B).— Prohibition,  (F  4. 
— G  4.) 

officer. 

(A  1.)  OFFICER,  HOW  CREATED,  p.  188. 

(A  2.)  Without  brocage,  or  affection :— Herein,  whiA 
offices  are  saleable,  p.  189. 
(B)  GRANT  OF  AN  OFFICE. 

(Bl.)  To  whom  it  may  be  made.  p.  189. 
(B  2.)  To  a  woman,  p.  189. 
(B  3.)  To  an  infant,  p.  189. 
(B  4.)  To  several  p.  190. 

(B6.)  To  whom  not: — ^To  a  person  who  is  incompe- 
tent, p.  190. 

(B  6.)  Or  has  an  office  incompatible  : — What  shall  be 
such.  p.  190. 

(B  7.)  For  what  estate  it  shall  be  granted : — In  fee. 
p.  191. 
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(B8.)  IntaU.  p.  191. 

(B  9.)  For  life.  p.  192. 

(B  10.)  Quamdiu  se  bene  gesserit.  p.  192. 

(B  11.)  At  will.  p.  192. 

(B  12.)  For  years,  p.  192. 

[(B  12,  b.)  Where  no  estate  is  expressed.]  p.  192. 

(B  13.)  When  in  reversion,  p.  193. 

(B  14.)  When  not  p.  193. 

[•](C  a.)  WHO  MAY  ASSIGN  HIS  OFFICE,  p.  1 93. 

[(Cb.)  PRIVILEGES  AND  OBLIGATIONS  OF  OFFICERS.]  p.  194. 

(D)  DEPUTY. 

(D  1.)  Who  may  make  one.  p.  194. 

(D  2.)  Who  not.  p.  194. 

(D  3.)  Power  of  a  deputy,  p.  195. 

(D  4.)  How  his  act  sifiects  his  principal,  p.  195. 

(D  5.)  How  a  deputy  ought  to  act ;  and  responsibility 
of.  p.  195. 

((£  a.)  MISCELLANEOUS  POINTS.]  p.  1 95. 
(Eb.)  OFFICERS  OF  STATE,  p.  196. 

(£  1.  High  treasurer,  p.  196. 

(E2.)  High  constable,  p.  196. 

(E  3.)  Marshal,  p.  197. 

(E  4.)  High  steward : — ^The  antiquity  and  authority  of 

ms  office,  p.  197. 
(E  5.)  Upon  the  trial  of  a  peer.  p.  19d. 
(E  6.)  Upon  claims  at  a  coronation,  p.  198. 
(E  7.)  High  chamberlain,  p.  198. 
(E  8.)  Secretary  of  state,  p.  198. 

(E  9.)  President  of  the  council,  and  privy  councillors, 
p.  199. 

(F)  OFFICERS  OF  THE  HOUSEHOLD,  p.  199. 

(G)  CORONER,  p.  199. 

(G  1.)  Coroner  in  the  king's  house,  p.  199. 

(G  2.)  Coroner  in  a  county,  p.  200. 

(G  3.)  How  chosen,  p.  200. 

(G  4.)  Who  may  be  chosen,  p.  200. 
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(G  5.)  Jurisdiction  of  the  coroner : — ^To  take  an  appeal, 
&c.  p.  301. 

I  (G  6.)  By  an  approver,  p.  201. 

1  (G  7.)  Abjuration,  p.  202. 

\  (G  a)  Breach  of  prison,  p.  202. 

I  (G  9.)  Treasure-trove,  p.  202. 

(GIO.)  Wreck,  p.  202. 

(Gil.)  To  take  an  indictment,  p.  202. 
i  (G  12.)  Inquisition,  p.  203. 

(G  13.)  Process  to  coroners,  p.  205« 

(G 14.)  Coroner^  how  punished : — ^For  misdemeanor  in 
office,  p.  205. 

(G  15.  a.)  For  taking  fees  not  due.  p.  206. 

[(G  15.  b.)  For  not  attaching  the  sheriff.]  p.  206. 

[(G  16.)  Exemption.]  p.  207. 

*       1^}(U)  EXACTION  BY  AN  OFFICER,  WHAT  SHALL  BE.  p.  207. 

(I)  BRIBERY,  WHAT  SHALL  BE.  p.  207. 

(K)  HOW  AN  OFFICE  SHALL  BE  LOST. 

(E  1.)  By  sale  within  the  st.  5  &  6  Ed.  6.  16.  p.  208. 

(K  2.)  By  forfeiture,  p,  210. 

(K  3.)  By  misdemeanor  in  his  office,  p.  210. 

(K  4.)  By  non-attendance  upon  the  king  in  his  wars.  p. 
211. 

(K  5.)  By  acceptance  of  another  office  incompatible: 
— What  shall  be  such.  p.  2 1 1  • 

(K6.)  By  destruction  of  the  thing  for  which  the  office 

was  granted,  p.  211. 
(K7.)  By  neglect  of  oaths,  and  sacrament,  p.  211. 

(E  8.)  Who  shall  take  advantage  of  a  forfeiture,  p.  212. 

(K  9.)  So  an  office  may  become  void  by  surrender,  p. 
213. 

(K  10.)  By  the  death  of  the  kuig.  p.  213. 

(E  11.)  By  what  means   advantage  shall  be  taken  of  a 
forfeiture  : — ^By  scire  facias,  p.  214. 

(E  12.)  By  inquisition,  or  office,  p.  214. 

(E  13.)  By  information,  p.  215. 

(E  14.)  When  ^vithout  office,  or  scire  facias,  p.  215. 

(E  15.)  By  action,  p.  215. 
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2A3  OFFICER. 

(A)  OFFICER,  HOW  CREATED, 

The  king  is  the  fountain  of  aU  power  and  aathoritj,  and  by  his  prerogative 
has  the  nomination  of  all  officers  originally.  Vide  Prerogative,  (D^37,) 
Vide  Justices. 

[So,  the  king  may  exempt  from  serving  particular  offices,  provided  there 
is  a  sufficient  number  of  persons  left  to  serve  the  office.     1  T.  R.  679.] 

The  king  cannot  create  an  officer  without  the  words,  consiittiimus  such 
an  one  in  such  an  office,  Sic*  for  the  words  concessimus^  the  office  to  hioD) 
without  the  other,  are  not  sufficient.     3  Rol.  152. 1.  40.     Hard«  351.  356. 

He  cannot  grant  ancient  offices  in  other  manner  or  form  than  was  usual, 
if  the  form  be  not  altered  by  parliament :  as,  creating  by  writ  where  before 
it  was  by  patent.     4  Inst.  75. 

Or,  for  life,  where  always  before  it  was  granted  at  will  only.     4  Inst.  87. 
The  grant  of  an  office,  una  cum  feodia  pertinen,j  does  not  grant  any  fees, 
if  it  be  not  an  office  by  prescription.     Jon.  281 . 

He  cannot  grant  an  office  to  a  bishop  for  his  life,  to  his  successors  for  ever ; 
for  he  takes  the  office  in  his  natural,  and  not  in  his  politic  capacity  \  and 
therefore,  the  grant  over  to  his  successors  is  void.     R.  Mo.  809. 

But  in  a  grant  of  the  mastership  of  an  hospital,  &c.  words  of  nomination 
are  sufficient ;  for  he  shall  be  in  by  the  constitution  upon  the  foundation. 
R.  Ca.Ch.  215. 

[*]So,  in  a  grant  of  a  new  office,  the  gift  of  a  fee,  casual  or  annual,  is  not 
necessary.  Cont.  27  H.  8.  28.  R.  ace.  Mo.  809. — Ace.  for  he  shall  have 
a  quantum  meruit  for  his  labour.     Hard.  351.  356. 

So,  a  grant  of  a  relative  office,  as  parker,  housekeeper,  &c.  is  sufficient 
by  the  word  concessimus*    Hard.  356. 

(A  2.)  Without  brocage  or  afifection  : — [Herein  what  ojfices  are 

saleable.] 

By  the  st.  12  R.  2.  2.  the  chancellor,  treasurer,  privy  seal,  lord  steward, 
chamberlain,  clerk  of  the  rolls,  justices  of  tibie  one  bench  and  the  other,  and 
barons  of  the  e&chequer,  &c.  shall  be  sworn,  not  to  make  justices  ofpeace, 
&c.  or  other  officer  or  minister  of  the  king,  for  any  gift,  favour,  or  afiection. 

And  none  who  pursues  by  himself,  or  other,^  privily  or  openly,  to  be  put 
in  any  office,  shall  be  put  therein,  or  in  any  other,  but  they  shall  make  all 
sQch  officers  of  the  best  and  most  sufficient. 

This  statute  is  worthy  to  be  put  in  execution.     Co.  Lt  342.  a. 

(B)  GRANT  OF  AN  OFFICE. 
(B  L)  To  whom  it  may  be  made. 

The  grant  of  an  office  generally  may  be  made  to  any  person  whom  the 
king  pleases  ;  for  the  king  has  an  interest  in  his  subject,  and  a  right  to  bia 
service.     1  Sal.  168. 

And  therefore,  an  information  lies  against  him  who  refuses  an  office,  being 
duly  elected. 

And  he  shall  not  be  excused  for  his  neglect  to  qualify  himself  according 
to  law.     R.  1  Sal.  168. 

(B  2.)  To  a  woman ; — [What  offices  a  woman  may  execute.] 

So,  the  grant  of  an  office  of  government,  which  lAay  be  exercised  by  a 
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substitute  or  deputy,  to  a  woman,  will  be  good  :  as,  a  woman  may  be  made 
regent  of  the  kingdom.     Cal.  201. 

So,  an  office  of  inheritance  may  descend  to  a  woman,  and  by  conse- 
quence may  be  granted  to  her  *,  as,  the  office  of  marshal  of  Englandv  Cal. 
201. 

So,  a  won>an  may  be  a  gaoler.     3  Inst.  382. 

A  commissioner  of  the  sewers.     Cal.  202. 

So,  she  may  have  the  custody  of  a  castle.     R.  2  Cro.  18. 

So,  she  may  be  a  forester,  who  shall  make  a  deputy  to  attend  the  eyre, 
and  he  shall  be  there  sworn.     4  Inst.  311. 

[A  woman  may  be  sexton  of  a  parish,  and  may  vote  in  the  election  of  one. 
Str.  IU4.] 

[So,  a  woman  may  be  appomted  au  oircnocr  of  the  poor.  2  T.  R.  395. 
where  all  the  cases,  as  to  the  offices  women  are  capable  of  filling,  are  col- 
lected.] 

(B  3.)  To  an  infant* 

So,  a  ministerial  office  may  be  granted  to  an  infant,  exercend.  per  3e  vet 
deputaU  sfjum.     R.  2  Rol.  155.  1.  10. 

As,  the  office  of  register  of  a  bishop,  granted  to  A*  exercend*  per  se  {*'\vel 
ieputat.  suunu^  after  the  death  of  B.,  will  be  good,  ^Krhetber  A.  be  of  full  age 
at  the  death  of  B.,  or  an  infant.  R.  2  Rol.  153. 1.  10.  20.  Jon.  311.  Cro. 
Car.  280.  &5e. 

So,  the  steward  of  a  court-baron.  Cont.  Co.  L.  3.  b.  R.  Cro.  Car.  556. 
Vide  Copyhold,  (R  5.) 

So,  the  custody  of  a  gaol.     2  Inst.  382. 

(B  4.)  To  several. 

So,  a  ministerial  office  may  be  granted  to  two  or  more  ;  as,  the  office  to^ 
be  clerk  of  the  crown  in  B.  R.  or  Chancery.     1 1  Co.  3.  b.     2  Rol.  152.  1. 
50.     Vide  4  Mod.  17. 

Steward  of  a  court-baron.     2  Jon.  1 27.     Vide  Copyhold,  (R  5.) 

Custos  hrevium.     Sho.  289.     Cont.  Dy.  149.  b. 

So,  an  office  established  by  act  of  parliament,  though  it  be  in  part  judi- 
cial ;  as,  auditor  of  the  court  of  wards.  R.  11  Co.  3.  2  Rol.  1 52.  1.  ult. 
Adro.  4  Mod.  17. 

So,  chancellor  of  a  bishop,  where  it  is  warranted  by  usage.  R.  4  Mod. 
18.     Sho.  289.     Sal.  465. 

So,  a  corody  certain  may  be  granted  to  two.     Dy.  149.  b. 

So,  a  grant  to  two,  to  be  one  of  the  auditors,  or  a  clerk  of  the  crown,  &c. 
will  be  good  ;  for  they  are  but  one  officer,  though  two  persons.  R.  1 1 
Co.  3. 

If  a  grant  be  to  two,  without  saying,  and  to  the  survivor,  if  one  die,  the 
survivor  shall  not  have  it.     Sal.  465.     R.  1 1  Co.  3.  b. 

But  a  judicial  office,  established  at  common  law,  cannot  be  granted  to 
two  or  more  ;  as,  the  office  of  chief  justice,  or  other  judge.  4  Mod.  1 7.  2 
Rol.  1 52.  1.  47. 

Nor,  the  office  of  admiral,  for  it  is  judicial.     4  Inst.  146. 

Nor,  the  office  of  prothonotary.  2  Rol.  152. 1.  45.  in  C.  B.  for  it  is  not 
warranted  by  usage  ;  but  the  office  of  prothonotary  in  B.  R.  may  be  in  two 
persons.     Per  Holt,  Sho.  289. 

Nor,  a  corody  uncertain.     Dy.  149.  b. 
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If  the  king  grants  an  office  to  two  and  the  survivor,  and  afterwards  grants 
to  A.  when  the  office  vacare  contigerit ;  the  grant  shall  not  take  efiect, 
though  it  may  be  granted  in  refersion,  titi  both  die,  &€•  ;  for  during  the  life 
of  either,  the  office  is  not  entirely  vacant.     1 1  Co*  4.  b. 

(B  5.)  To  whom  not : — To  a  person  who  is  incompetent. 

But  an  office,  which  concerns  the  administration  or  execution  of  justice, 
the  king's  revenue,  the  public  good,  the  interest,  or  safety  of  the  subject,  if 
it  be  granted  by  the  king,  or  a  common  person,  to  him  who  has  not  knowl- 
edge to  execute  it,  it  will  be  void.  2  Rol.  153.  1.  30.  Co.  L.  3.  b.  2 
And.  119. 

And  the  court  may  refuse  his  admittance,  if  h&  does  not  make  a  sufficient 
deputy.     Hard.  130. 

(B  6.)  Or,  has  an  office  incompatible  : — ^What  shall  be  such. 

So,  the  grant  of  an  office  to  one  who  has  another  office  incompatible,  is 
not  good  ;  for  the  first  office  will  thereby  be  void.     Doug.  398.  (383.)  n. 

['^JAs,  if  a  forester  by  patent  for  life,  be  made  justice  in  eyre  of  the  same 
forest,  ;7ro  futc  vice^  the  office  of  forester  will  be  void;  for  it  is  incompatible, 
being  subject  to  correction  by  the  justices  in  eyre.     4  Inst.  310. 

So,  if  the  warden  of  a  forest  be  made  justice  in  eyre.     Ibid. 

Or  the  steward,  or  justice  of  the  forest  be  made  justice  in  e^re»     Ibid. 

If  a  justice  of  C.  6.  be  made  a  justice  of  B.  R.  Dy.  159.  Cro.  Car. 
127,  128. 

If  the  remembrancer  of  the  exchequer  be  made  a  baron  of  the  exchequer, 
the  first  office  becomes  void.     Dy.  197.  b. 

So,  if  a  town-clerk  be  made  alderman.  Dy.  332.  b.  in  marg.  Vide  post, 
(K  5.)     Vide  Franchises,  (F  27.) 

Or,  mayor.     Semb.  1  Sid.  305. 

[Or,  if  a  jurat  be  elected  town  clerk.     2  T.  R.  81.] 

oo,  if  a  forester,  keeper  of  a  walk,  or  other  inferior  officer,  in  a  forest 
accept  of  being  verderor.     R.  Jon.  295. 

So,  a  justice  of  B.  R.  or  C«  B.  cannot  take  another  office,  or  fee,  except 
of  the  king.     4  Inst.  100. 

So  the  chief  justice  of  C«  B.  cannot  be  prothonotary,  or  clerk  of  the  pa- 
pers in  the  same  court.     1  Sid.  305.* 

A  bishop  cannot  tiave  a  benefice  by  commendam  in  his  own  diocese  ;  for 
he  cannot  visit  himself.     Ibid. 

But  the  chief  justice  of  C.  B.  being  made  keeper  of  the  great  seal  con- 
tinues chief  justice.     Cro.  Car.  600.     1  Sid.  338. 

So,  a  justice  of  C.  B.  may  be  chief  baron  of  the  exchequer.  1  H.  7.  10.  b. 

So,  by  a  custom,  the  same  person  may  be  a  judge,  and  an  officer  to  exe- 
cute process,  for  he  acts  in  different  respects;  as,  where  bailifTs,  or  mayor 
and  bailifis  are  judges  in  the  court  of  a  borough,  they  may  also  be  officers  to 
execute  the  process  of  the  same  court.     R.  Cro.  Car.  138.    Jon.  193. 

The  bailiff  of  a  manor  may  be  steward  of  the  same  manor.     2  Cro.  178. 

A  mayor,  who  is  judge  of  the  court,  may  also  be  the  gaoler,  who  has  the 
custody  of  the  prisoners  committed  by  the  same  court.     R.  Cro.  £1.  76. 


^KncTit  was  chief  justice  and   chancellor  together  in  the  time    of  Edward  the   Third. 
Dyer,  In  mai|;.  169.  a . ;  and  Lord  Hardwlcjc*  in  the  Ume  of  Geoi^e  tti«  Second.  2T.  <U  86. 
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(B  7.)  For  what  estate  it  shall  be  granted : — In  fee. 

'  The  king  may  grant  aD  office,  which  relafi^s  to  the  executioo  of  justice  ib 
fee  ;  as,  the  office  of  sheriff^     9  Co.  97.  b. 

Or,  the  office  of  the  custody  of  a  gaol.     9  Co.  97.  b* 

(B  8.)  In  tafl. 

So,  an  office,  may  be  granted  to  one  and  his  heirs  male  of  his  body  :  at, 
a  grant  of  the  office  of  chamberlain  of  the  exchequer.     1 1  Ed.  4.  1 .  a. 

[*](B  9.)  For  life. 

So,  an  office,  that  concerns  the  administration  of  justice,  may  be,  granted 
to  one  for  his  life.     9  Co.  97.  b. 

So,  it  may  be  assigned  to  trustees  in  trust  for  the  assignor  for  his  life. 
Dub.  3  Mod.  145. 

(B  10.)  Quamdiuse  bene  gesserit. 

So,  by  an  address  to  the  king  by  the  parliament,  it  was  desired,  that  the 
office  of  judges  should  be  granted  guamdiu  se  bene  gesserint.  3  Rush.  33G. 
[Vide  the  st.  1  Geo.  3. 23.  whereby  the  commissions  of  judges  are  continued, 
notwithstanding  the  demise  of  the  king,  j 

(B  11.)  At  win. 

So,  an  office,  that  concerns  the  administration  or  execution  of  justice, 
may  be  granted  at  will.     9  Co.  97.     3  Mod.- 1 49. 

If  it  be  granted  durante  bene  placito^  it  shall  not  be  determined  at  the  will 
of  the  party,  but  only  at  the  will  of  the  king  ;  and  therefore,  the  party  may 
Surrender,  and  if  forfeited;  it  shall  be  found  by  inquisition  ;  and  till  a  sur* 
ren  dcr,  or  forfeiture,  he  continues  officer.     R.  Sal.  466. 

(B  12.  a.)  For  years. 

But  an  office,  to  which  a  trust  is  annexed,  or  which  concerns  the  adminis* 
tration  of  justice,  cannot  be  granted  for  years  ;  for  then  it  would  go  to  the 
executor  or  administrator,  or  ordinary,  and  might  be  seized,  upon  outlawry, 
&c.     R.  9  Co.  97. 

And  therefore,  a  grant  of  the  office  of  marshal  of  B.  R.  for  years  will  be 
void.     R.  9  Co.  97.     R.  Cro.  Car.  587.     Jon.  463. 

Or,  a  grant  of  the  office  of  chirographer,  custos  breviumy  or  king's  silver. 
9  Co.  97.  b. 

So,  a  grant  of  the  office  of  clerk  of  the  crown.     Ibid. 

And  of  clerk  of  the  pipe,  remembrancer,  &c.  in  the  exchequer.     Ibid. 

Yet  an  office  which  does  not  concern  justice,  may  be  granted  for  years  : 
fls,  the  office  ofgarbler  of  spices  granted  by  the  mayor  and  commonalty  of 
London,  pursuant  to  the  st.  1  (2d)  Jaq.  19.  [or  6  And.  16.]     R.  Hard.  48. 

The  office  gf  aulnage,  prisage,  &c.  for  no  attendance  upon  a  Courtis  re- 
quired.    Hard.  48,  49. 

The  office  of  policies  of  insurance.     1  Ver.  12.     R.  Hard.  351.  357. 

The  office  of  king's  printer.     Hard.  352. 

So,  the  office  of  postmaster.     Ibid. 

[(B  12.  b.)  Where  no  estate  is  expressed.] 

[An  appointment  to  an  office  without  limitation  as  to  time,  is  usually  con* 
Vol.  V.  27  [*192J 
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Bidered  as  an  appointment  for  life.  But  where  it  would  be  inconvement  to 
consider  it  a  permanent  one,  the  rule  is  different ;  as  where  the  appointee 
finds  sureties  for  his  dulj  accounting  ;  here  his  sureties  may  die,  or  he  fall 
into  bad  circumstances.     4  M.  &  S.  324.] 

[*](B  13.)  When  in  reversion. 

A  ministerial  office  may  be  granted  in  reversion.     1 1  Co.  4.  a.     2  Rol. 

154.  1.  5. 

As,  the  office  of  register  of  a  bishop.  R.  2  Rol.  154. 1.  20.  R.  Jon.  264. 
Cro.  Car.  259.  279.     Jon.  311. 

Steward  of  a  court-baron.     2  Lev.  245. 

The  office  of  commissary  or  official  to  a  bishop,  where  the  grant  in  re- 
version is  warranted  by  usage.  R.  Jon.  264.  Cro.  Car.  259.  R.  4  Mod. 
17.     Vide  Estates,  (G  5.) 

So,  by  custom  and  usage,  a  judicial  office  may  be  granted  in  reversion. 
Hard.  357. 

(B  14.)  When  not. 

fiut  a  judicial  office  cannot  be  granted  in  reversion.     1 1  Co.  4.  a. 

Nor,  an  office  partly  judicial,  and  partly  ministerial ;  as,  the  office  of 
auditor  of  the  court  of  wards.     R.  1 1  Co.  4.  b. 

Or,  the  master,  surveyor,  or  attorney  of  the  court  of  wards.  .  1 1  Co.  4.  a* 

Steward  of  a  court-leet.     R.  2  Lev.  245.     Ace.  Dy.  80.  b. 

So,  the  reversion  of  an  office  cannot  be  granted  by  the  name  of  a  rever- 
sion :  for  there  is  no  reversion  in  it.     Cro.  Car.  279. 

So,  the  office  of  register  shall  not  be  granted  in  reversion,  where  the 
usage  does  not  warrant  it.     Jon.  31 1.     Cro.  Car.  259.  279. 

So,  if  an  office  be  granted  in  reversion,  the  grantee,  upon  the  death  or 
forfeiture  of  the  former  officer,  must  discharge  his  duty  at  his  peril,  without 
notice  given  to  him  of  the  vacancy.     1  Sid.  8 1 . 

(C  a.)  WHO  MAY  ASSIGN  HIS  OFFICE. 

An  office  in  fee  granted  by  a  subject  generally,  may  be  assigned.  Semb. 
9  Co.  48.  b.     Jon.  1 1 3.     Hard.  425. 

Though  it  be  an  office  of  trust ;  for  heir  includes  assigns.     Jon.  1 1 3. 

So,  it  may  be  settled  and  confined  to  the  heir  male  of  the  body  of  the 
grantee.     Jon.  114. 

Or,  granted  by  him  to  A.  and  B.  to  be  re-granted  to  himself  and  the  heirs 
male  of  his  body.     Ibid. 

Or,  a  covenant  may  be,  to  stand  seized  of  it  to  .the  use  of  another.     Jon. 
118.     Comb.  96.     3  Mod.  145. 

So,  an  office  granted  to  one  and  his  assigns  may  be  assigned.  Hob.  170. 
Jon.  1 1 3. 

And  the  office  of  a  teller  in  the  exchequer  may  be  granted  to  a  man  and 
his  assigns.     1  Ver.  12.     Hard.  425. 

But  an  office  of  trust  cannot  be  assigned,  without  the  assent  of  him  who 
granted  the  office.      Jon.  121.     R.  H  £d.  4.  1. 

Or,  if  the  patent  does  not  mention  deputv,  or  assigns.  Jon.  113.  11 
Ed.  4.1. 

Though  it  be  granted  in  fee.     Jon.  121.     Hard.  42G. 

As,  if  the  marshal  of  B.  R.  in  fee  assigns  bis  olHce  without  assent  of  the 
court.     Dub.  3  Mod.  151. 
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So,  the  oflice  of  carver,  granted  to  A.  and  his  heirs,  cannot  be  assigoed  to 
another  ;  for  it  is  an  ofHce  of  trupt  and  confidence.     Jon.  121. 
Nor,  the  office  of  forester.     4  Inst.  315. 

[*][(C  b.)  PRIVILEGES  AND  OBLIGATIONS  OF  OFFICERS. 

[An  officer  is  entitled  to  his  privileges,  though  he  has  not  taken  out  bis 
writ  of  privilege.     8  T.  R.  375.] 

[Where  a  duty  is  thrown  upon  a  body,  consisting  of  several  persons,  each 
is  individually  answerable  for  a  breach  of  that  duty,  unless  he  did  all  that  in 
him  lay  to  discharge  it.     5  T.  R.  607.] 

[No  officer  can  certify  his  own  mistake.  He  must  make  an  affidavit  of 
the  fact.     1  Anst.  79.] 

(D)  DEPUTY. 

(D  1.)  Who  may  make  one. 

Every  officer,  who  may  assign  his  office  to  another,  may  make  a  deputy 
for  cm  licet  quod  est  majus^  quod  minus  est  magis  licet*     9  Co.  48.  b. 

And  therefore,  every  officer  in  fee  may  make  a  deputy.     Ibid. 

So,  he  who  holds  in  fee  by  a  personal  service  may  make  a  deputy  ;  for 
the  estate  may  descend  to  a  woman,  infant,  &c.  who  may  be  incapable  to 
do  it  in  person.     2  Inst*  34. 

So,  where  nothing  is  required  in  an  officer  but  siiperintendancyi  he  may 
make  a  deputy.     3  Mod.  150. 

And,  therefore,  a  constable  may  make  a  deputy  ;  for  he  is  not  a  judicial 
officer.  R.  1  Rol.  591.  A.  Mo.  845.  3  Bui.  78.  1  Rol.  274.  Per 
two  J.   1  Lev.  233. 

So,  a  woman  forester  in  fee,  may  make  a  deputy  in  the  eyrcj  who  shall  be 
sworn.     4  Inst.  311. 

So,  every  ministerial  officer  may  make  a  deputy  ;  as,  a  chamberlain,  or 
alderman.     1  Rol.  274. 

An  auditor  in  the  exchequer.     4  Inst.  106.  ^ 

An  escheator,  sheriff,  &c.     1  Rol.  274.     4  Inst.  226. 

A  dean.     1  Rol.  274. 

A  parish-clerk.     Dub.  F.g.  273. 

So,  if  an  office  of  labour  of  small  regard  be  granted  to  a  peer,  be  in  respect 
of  the  dignity  of  his  person  may  make  a  deputy  :  as,  if  a  peer  be  made 
steward  of  a  court-baron,  parker,  &c.     9  Co.  49. 

f  If  parceners  cannot  agree  in  nominating  a  deputy  or  clerk,  chancery  will 
direct  (hem  to  draw  lots  who  shall  nominate  first,     2  Atk.  482.] 

Vide  post.  (D  2.) 

(D  2.)  Who  not. 

-    But  a  judicial  officer  cannot  make  a  deputy  ;  as,  lord  chancellor.     4 

Inst.  88. 

A  justice  of  the  one  bench  or  the  other. 

A  justice  in  eyre,  till  authorised  by  statute.     1  Rol.  274. 

High-steward  of  the  realm  ;  for  he  is  a  judge  upon  the  trial  of  peers.     4 
Inst.  59.  in  marg. 

So,  a  ministerial  officer,  where  the  office  is  granted  to  be  executed  by  him 
in  person,  cannot  make  a  deputy.     3  Mod.  150, 
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Nor,  if  it  imports  %  trust  or  confidence  in  the  person  ;  as,  to  be  squire  to 
the  king's  body,  if  a  deputy  is  not  allowed  by  hfs  patent.      1 1  Ed.  4.  K 

["^3  Yet  if  a  judicial  office  be  granted  tenend.  per  se  vel  deputcUemj  he  may 
maKe  a  deputy;  as,  the  recorder  of  London.     1  Lev.  76. 

So,  thiS  recorder  in  several  other  cities  and  boroughs.     Ibid. 

Steward  of  the  borough-court  in  Southwark.     Ibid. 

So,  steward  of  the  palace  court.     Cont.  per  two  J.  but  by  the  other  ace. 
Ibid. 

So,  where  ancient  usage  allows  a  deputy,  a  judicial  oflicer  may  make  one  ; 
as,  constable  and  earl  marshal.     4  Inst.  12G.  128. 

(D  3.)  Power  of  a  deputy. 

A  deputy  has  power  to  do  every  act  which  his  principal  might  do.     R.  1 
Sal.  95. 

And  he   cannot  be   restrained  to  some  particulars  of  his  office;  for  that 
would  be  repugnant  to  his  being  deputy.     Ibid.  ^ 

So,  a  deputy  may  depute  another  to  do  a  particular  act  in  his  office.     1 
Sal.  96.  '      . 

Bui  a  deputy  cannot  make  a  deputy ;  for  that  imports  an  assignment  of 
all  h\9  authority,  which  is  not  assignable.     Ibid.     39  H.  6.  33, 34* 

[If  a  deputy  covenants  to  execute  the  office  for  certain  fees,  and  to  ac- 
count for  the  rest,  and  new  duty  and  new  fees  are  afterwards  added  by  sta- 
tute, the  deputy  shall  account  for  the  new  fees.  Per  Hardwicke  C.  J.  and 
Eyre  C.J.     Str.  1027.] 

(D  4.)  How  his  act  affects  his  principaL 

An  officer,  generally,  shall  answer  for  his  deputy.     2  Inst.  466. 

So,gencrally,*an  act  of  the  deputy  without  the  assent  of  his  superior,  will 
not  boa  iorfciture  of  the  office;  as,  an  act  of  an  under-sheritror  under-bai- 
lilf  is  not  a  forfeiture  of  the  office  of  shcriiTor  bailiff  in  fee.     2  lust.  190. 

(D  5. )  How  a  deputy  ought  to  act,  and  responsibility  of. 

A  deputy,  regularly,  ought  to  act  in  his  office  in  the  name  of  his  principal. 
1  Sal.  96. 

As,  an  under-sheritr  does  all  acts  in  the  name  of  the  sheriff.     Ibid. 

And  all  his  acts  are  in  right  of  his  principal,  and  as  his  servant.  1 1  Ed.  4. 
1«  b. 

But  an  act  by  a  deputy  in  his  own  name  will  be  good,  except  in  special 
case*     1  Sal.  9n6. 

[(E  a.)  MISCELLANEOUS  POINTS.] 

[SiMpension  it  not  equivalent  to  deprivation;  so  that,  during  a  suspension, 
the  officii  iii  Milt  full.    ^  T.  U.  36 1 .] 

I  W  ht^rt*  two  offices  are  inccmpatible,  the  acceptance  o(  the  last  implies  a 
uunYudcr  of  and  vacates  the  first,  whichever  be  the  superior  office  of  the 
tiirtwo,     'iT^U.  81.     Dougl.  398.] 

(No  action  Viw  tor  the  owner  of  an  office  against  an  intruder  for  gratui- 
U%m  d\Mmtions  rt^ceivcd ;  stctts,  for  known  and  accustomed  fees.    6  T.  H. 

«UI,| 

I  A  |MHmM<«<^  to  pay  a  premium  on  the  sum  which  a  purchaser  (to  be  pro- 
ciurd  bv  the  niaintili )  would  give  for  defendant's  place  of  surveyor  [*]of 
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l>agg9tge  in  the  port  of  London,  is  void  under  BtuS  Edw.  6,  c.  16«  s.  3.     3 
WiJs.  133.] 

[Where  A.  through  the  interest  of  B.  was  appointed  to  the  office  of  cus- 
tomer of  Carlisle,  having  previously  signed  an  agreement  that  his  name  wafs 
made  use  of  in  trust  for  B.,  and  that  he  would  appoint  such  deputies  as  B. 
should  nominate*,  and  would  empower  B.  to  receive  the  fees  of  the  oflBce  to 
his  own  use  ;  this  agreement  was  holden  void,  1.  At  common  law,  2,  Oor 
statutes  12  Rich.  2,  c.  2.,  and  5  &  6  Edw.  6.  c.  16.     1  H.  B.  327.] 

[One  in  the  everctse  of  a  public  office,  though  without  authority,  obliges 
himself  to  discharge  the  duties  annexed  to  it.  Therefore,  an  indictment 
against  an  officer  for  a  breach  of  duty,  need  only  state  that  be  exercised  the 
office.     5  T.  R.  607.] 

[Where  the  statute  or  common-law  requires  a  particular  act  to  be  done 
by  an  officer,  it  is  a  sufficient  averment  in  an  indictment  for  neglecting  it, 
that  it  was  his  duty  to  perform  it.  But  where  the  act  of  duty  is  defined  by 
neither,  but  arises  out  of  special  circumstances,  those  circumstances  must 
be  set  forth.    5  T.  R.  607.] 

[For  a  misfeasance  in  odSce,  an  action  will  lie  against  the  deputy,  if  he  is 
a  substantive  officer,  as  well  as  against  the  principal.  5  Burr.  2721.  3 
Wils.  454.     2^1k.  910.] 

(E  b.)  OFFICERS  OF  STATE. 

Officers  are  public  or  private. 

Public  are,  officers  of  state,  officers  'of  justice,  or  officers  of  the  king^s 
household. 

As  to  the  chancellor,  master  of  the  rolls,  and  other  officers  in  Chancery, 
Vide  Chancery,  (B  1,  &c.) 

As  to  the  judges  and  officers  in  B.  R.,  C.  B.,  and  exchequer,  vide  Courts, 
(B  4.— C  2,  &c.— D  8,  &c.) 

As  to  justices  of  assise,  vide  Assise,  (B  21 ,  &c.) 

As  to  justices  in  eyre,  oyer  and  terminer,  gaol-delivery,  &c.  vide  Justices 
(E  1,  &c.— F— G  1,  &c.— H.) 

As  to  justices  of  peace,  vide  title  Justice  of  Peace. 

As  to  sheriff,  vide  Viscount. 

(El.)  High  treasurer. 

A  prime  officer  of  state  is  the  high  treasurer.     Vide  Courts,  (D  8.) 
The  chief  justiciar  had  the  management  of  the  king's  treasure,  as  it  seems 
imp.  W.  1  &  2.     Mad.  54. 

Temp.  Steph.  and  H.  2.  &c.  he  was  a  distinct  officer.     Mad.  54. 

(E  2.)  High  constable. 

The  office  of  high  constable  was  hereditary   at  first.     Sp.  Glos.  184. 

Mad.  27. 

So,  formerly,  there  was  a  high  constable  by  tenure. 

And  if  a  manoi-  held  by  such  service  descended  to  co-heirs,  the  husband 
of  the  eldest,  or  if  none  of  the  women  was  married,  a  deputy  might  officiate, 
such  as  should  be  approved  by  the  king.     Sp.  Gl.  184. 

[•]The  office  of  constable  was  eminent  in  war  and  peace.     Sp.  GI.  185. 

Mad.  27.  j.^jg,^ 
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So,  it  may  be  granted  for  special  cause  hac  vice,  as  it  was  7  Car. — 
2  Rush.  112. 

[A  high  constable  may  be  appointed  de  novo  for  a  town  erected  into  a 
county  of  itself  by  charter  many  years  before,  although  no  such  officer  from 
the  time  of  granting  the  charter  had  been  appointed.  -  6  T.  R.  228.] 

But  by  the  st.  13  R.  2.  st.  I.e.  2.  upon  complaint,  that  the  court  of  the 
constable  and  marshal  had  incroached  to  itself  contracts,  covenants,  tres- 
passes, debts,  detinues^  and  other  actions,  &c.  it  is  declared,  that  the  con- 
usance of  contra6ts,  touching  deeds  of  arms,  or  war  out  of  the  realm  or 
within,  which  cannot  be  determined  by  common  law,  with  other  usages  to 
those  matters  pertaining  which  other  constables  have  used,  belong  to  the 
constable.     Vide  Courts,  (E  J,  &c.) 

(E  3.)  Marshal. 

Many  of  the  king's  officers  are  called  marshals.     Mad.  29. 

The  principal  is  mareschallus  regis  vel  mareschallus  Anglics^  called  earl 
marshal.     Mad.  30. 

And  this  office  was  granted  for  life,  in  tail,  or  in  fee.     4  Inst.  128. 

Was  exercised  in  war  in  the  army,  in  peace  within  the  king's  court. 
Mad.  33. 

In  the  king's  court,  he  provides  for  the  security  of  the  king,  for  the  dis- 
tribution of  the  apartments,  for  the  order  and  peace  of  the  house,  and 
for  the  determination  of  controversies  there.  Mad.  33.  Vide  Courts, 
(El,&c.) 

The  marshal  of  B.  R.  was  his  deputy,  and  derived  from  fafm.  Mad.  33. 
Sal.  439.  602. 

So,  his  office  cannot  be  granted,  reserving  the  place  of  chamberlain  of 
the  prison  of  B.  R.,  for  it  is  incident.     R.  Sal.  439. 

(E  4.)  High  steward : — ^The  antiquity  and  authority  of  his 

office. 

The  high  steward  was  an  office  at  the  time  of  the  Conquest,  or  before,  of 
great  authority.     4  Inst.  58.     Mad.  34. 

The  office  was  hereditary  from  the  time  of  the  Conqueror  till  H.  of  Bol- 
ingbrook,  son  of  J.  of  Gaunt,  D.  of  Lancaster  -,  for  temp.  W.  2.  and  H.  1. 
it  was  enjoyed  by.  Hugh  Grantsemenel,  who  held  the  barony  of  Hinkly  by 
his  office,  and  by  the  marriage  of  PetroncI,  his  daughter  and  heir,  to  Bel- 
lamont  earl  of  Leicester,  came  to  the  earls  of  Leicester,  till  it  was  forfefted 
Ump*  H.  3.  by  the  attainder  of  Simon  Montfort  <^rl  of  Leicester,  who  armo 
50  of  his  reign  granted  it  to  Edmund  his  second  son,  from  whom  it  descend* 
ud  to  H.  of  Bolingbrook,  who  was  the  last  that  had  inheritance  intheoflice. 
4  Inst.  58.     Mnd.  35. 

H'ho  authority  of  high  steward  was  to  survey  and  rule  sub  rege  iotum  reg- 
iinm  rt  omncs  ministros  legum  tempore  pacts  et  gutrra,  &c.     4  Inst.  59. 

And  thnrcforo,  since  the  time  of  Hen.  of  B.  it  hath  been  granted  only  hac 
TM  r*.     Ibid. 

[*](E  5.)  Upon  the  trial  of  a  peer. 

Since  the  time  of  H.  4.  he  hath  ever  been  appointed  but  Aac  vice  for  the 
trml  or  a  peer.     4  Inst.  49.     Vide  Dignity,  (F  1,  2.) 

And  then  his  authority  is  con|ined  to  the  particular  indictitient.      4 

\\\%U  59,  ^ 
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If  the  chancellor  is  a  peer,  he  is  usually  appointed  high  steward. 

Or,  the  lord  treasurer.     Mo.  620. 

Or,  any  other  lord  may  be  appointed. 

And  he  shall  be  appointed  by  patent,  hac  vice,  ad  audiend.  tt  terminand. 
the  high  treason,  &c.  for  which  such  an  one  is  indicted,  &c.  Mo.  620. 

And  though  he  does  not  take  any  oath,  he  must  proceed  according  to  the 
laws  and  customs  of  the  realm.     4  Inst.  59,60. 

Ailer  the   trial  the  high  steward  cannot  adjourn,  but  must  dissolve  his 
commission.     R.  Mo.  622. 

Yet  it  was  adjourned  temp.  H.  8.  to  the  next  day  and  then  dissolved.  Mo. 
622.  and  R.  that  it  might.     Kelg.  67.     3  Inst.  31. 

So,  after  trial  the  high  steward,  if  execution  be  not  done,  by  his  precept 
may  direct  execution.     3  Inst.  31. 

And  after  all  the  service  is  performed,  his  commission  shall  be  dissolved 
by  his  breaking  \he  white  rod  over  his  head.     Ibid. 

[The  court  of  the  high  steward,  and  the  court  of  the  king  in  parliament, 
are  difierent.J 

'  [In  the  first,  by  the  commission,  (which  is  but  in  the  nature  of  a  commis- 
sion of  oyer  and  terminer,)  the  sole  right  of  judicature  is  vested  in  the  high 
steward,  and  resideth  in  his  person,  and  without  the  commission  no  step  can 
be  taken  in  order  to  the  trial  ;  and  when  his  commission  is  dissolved  (which 
he  declares  by  breaking  his  staff)  the  court  no  longer  exists  :  he  alone  is 
judge  of  law  and  practice  ;  the  peers  triers,  mere  judges  of  fact,  are  sum- 
moned by  precept  from  him  to  appear  before  him  on  the  day  appointed  by 
him  for  the  trial.     E.  Ferrer's  Case,  1760.     Foster,  138.] 

[For  the  court  of  the  king  in  parliament.     Vide  Parliament,  (L  16.)] 

(E  6.)  Upon  claims  at  a  coronation. 

So,  usually  upon  every  coronation,  he  has  a  commission,  hac  vice^  to  hear 
and  determine  all  claims  of  services  to  be  done  at  the  coronation.  4  Inst.  59. 

(E  7.)  High  chamberlain* 

The  office  of  high  chamberlain,  or  magtstra  cameraria,  was  also  heredi- 
tary, and  by  H.  1.  granted  to  Alb.  de  Ver.  and  his  heirs,  fts  now  to  the  Earl 
Lindsey.     Mad.  38. 

And,  therefore,  the  office  shall  descend  to  his  heir  general,  and  not  (o  the 
heir  male.     R.  Jon.  130. 

Though  it  was  covenanted  4  Eliz.  that  I.  Earl  of  Oxford  should  stand 
seised  ofthe  office  to  himself  for  life,  and  afterwards  to  the  use  of  his  son 
and  the  heirs  male  of  his  body.     Jon.  110. 

(E  8,)  Secretary  of  state. 

By  the  st.  31  H.  8.  10.  a  secretary  of  state,  being  a  baron,  shall  [*]take 
place  of  all  other  barons  in  parliament,  not  having  any  superior  office. 

And  if  no  baron  or  peer,  he  shall  sit  on  the  uppermost  part  ofthe  sacks  in 
the  midst  of  the  house. 

If  the  secretary  be  a  bishop,  he  shall  have  precedence  of  all  the  bishops, 
except  the  archbishops.     4  Inst.  362. 

But  the  secretary  being  a  viscount,  earl,  duke,  &c.  shall  not  have  prece- 
dence of  others  of  the  same  degree.     4  Inst.  362. 

A  secretary  of  state  ratione  officii,  has  authority  to  commit  any,  accused 

[«I99] 
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of  treason  or  other  crime  against  the  state.  R.A  Sal.  347.  5  Mod.  84# 
Adtn.  2  Leo.  175.     1  Leo.  71. 

[Has  not  power  to  grant  general  warrant  to  apprehend  the  authors,  prin- 
ters, and  publishers  of  a  libel.     2  Wils.  105.     3  B.  M.  1742.] 

[Nor,  a  warrant  to  enter  the  house  of  a  person  by  name,  author  of  a  libel, 
to  seize  his  papers,  and  detain  him  and  them.     2  Wils.  344.1 

[Note.  This  warrant,  which  was  not  only  to  apprehend  breadmore,  the 
author  of  a  seditious  libel,  but  also  to  seize  his  books  and  papers,  was  cal- 
led illegal  in  the  gross  ;  but  had  it  been  only  to  apprehend  the  person,  qu  .^} 

[He  has  no  power  to  grant  warrant  to  search  for,  and  seize  a  man's  pa- 
pers, in  the  Grst  instance,  on  information  of  his  being  the  author  of  a  libel. 
2  Wils.  275.     Lofft.  1 .} 

[He  is  not  a  conservator  or  justice  of  the  peace,  quasi  secretary,  within 
24  G.  2.  c.  44.    Jbid.] 

[He  hath  power  to  commit  for  treason,  and  seditious  libels,  but  (per  Pra  tt, 
C.J.)  not  for  smaller  crimes.     Ibid.] 

[And  a  commitment  by  him  for  treasonable  practices,  without  stating 
them,  is  sufficient.     7  T.  R.  736.] 

(E  9.)  President  of  the  council,  and  privy  councillors. 

Vide  Roy,  (E  2,  &c.) 

(F)  OFFICERS  OF  THE  HOUSEHOLD. 

In  theking^s  house  are  many  officers :  as,  steward,  treasurer,  chamberlain, 
master-comptroller,  cofferer,  &c.     4  Inst.  131 . 

(G)  CORONER. 

The  coroner  is  an  antient  officer  of  the  crown,  who  shall  hold  pleas  of 
things  concerning  the  crown.     2  Inst.  31.     4  Inst.  271. 

And  shall  be  of  the  county  at  large,  or  of  a  particular  jurisdiction ;  as,  of 
the  verge,  where  by  the  common  law  the  coroner  of  the  county  does  not  in- 
termeddle.    4  Co.  46.  b. 

(G  1.)  Coroner  in  the  king's  house. 

By  the  st.  33  H.  8.  12.  the  coroner  of  the  king^s  household  shall  hereafter 
be  named  by  the  lord  great  master,  or  lord  steward  of  the  household. 

And  all  inquisitions  upon  view  of  persons  slain,  in  any  palaces  or  houses 
of  the  king,  shall  ever  be  taken  by  the  coroner  of  the  household,  [*]without 
the  assistance  of  the  coroner  of  any  shire,  by  twelve  or  more  of  the  yeomen, 
officers  of  the  king's  household,  returned  by  the  two  clerks  comptrollers, 
the.  clerks  of  the  check,  and  clerks  marshal,  or  one  of  them,  on  the  coro- 
ner's precept  to  them. 

And  such  inquisition  by  the  coroner  of  the  county  is  void,  and  shall  be 
discharged.     R.  4  Co.  46.  b. 

But,  if  (he  same  person  be  coroner  of  the  vei^e,  and  also  of  the  county  at 
large,  an  inquisition  before  him  will  be  good.     R.  4  Co.  46.  a. 

So,  the  coroner  of  the  verge  shall  not  take  an  inquisition,  where  the  fact 
does  not  appear  to  be  done  within  the  verge.     R.  4  Co.  47.  a. 

I'hough  the  coroner  of  the  county  join,  and  it  be  taken  in  the  name  of 
both.     Ibid. 
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(G  2.)  Coroner  in  a  county, 

Temip.  R.  Alfred,  coroners  were  ordaioed  in  every  countj.     S  lust.  31. 
And  in  some  counties  there  are  six,  in  some  four,  or  two^  in  some  but  one ; 
or  no  precise  number  is  required.     2  Inst.  175.     F.  N.  B.  1C3.  L* 

(G3.)  Howchosen, 

The  coroner  shall  be  always  Chosen .  in  full  county  by  the  freeholders! 
iipon  a  writ  de  conmaiore  eligtndo*     2  Inst.  1 74.     By  the  st.  2d  Ed.  3.  6. 

And  noQci  can  prescribe  to  make  a  coroner.    .Co.  L.  114.  a. 

And  therefore,  upon  the  death  or  amoval  of  a  coroner,  a  writ  goes  to  the 
sheri^  to  choose  another  coroner.     Reg.  177.  a.     F.  N.  B.  163.  M. 

Or,  if  more  are  dead,  &c.  to  choose  two  or  more.     F.  N.  B.  164.  A. 

The  election  shall  be  upon  view,  or  by  a  poll,  as  of  knights  of  parliament 
or  verderors. 

When  chosen,  the  sheriff  shall  give  him  the  oath  to  do  his  office.  F.  N* 
B.  166.  M. 

And  shall  certify  his  election  into  chancery.     F.N.  B.  163.  K. 

And  being  chosen,  his  office  does  not  determine  upon  the  demise  of  thd 
king.     2  Inst.  1 75.     D.  1  Lev.  1 20. 

(G  4.)  Who  may  be  chosen* 

By  the  st.  W.  1*3  Ed.  1.  10.  per  touts  Its  counties  soient  eslieus  svffisani 
homes  coroners,  des  plus  loyals  et  plus  sages  chivallerSt  queux  meHus  sacheni, 
puissenty  et  violent  a  eel  office  entendor,  &c. 

By  the  st.  14  Ed.  3.  8.  none  shall  be  chosen  coroner,  if  he  have  not  land 
in  fee,  in  the  same  county,  sufficient  to  answer  all  people. 

By  the  st.  28  Ed.  3.  6.  the  coroner  shall  be  chosen  of  the  most  convenient 
and  lawful  people  in  the  same  county. 

So,  a  coroner  ought  to  be  of  sufficient  ability  and  knowledge  to  do  his  of- 
fice.    2  Inst.  176. 

And  therefore,  he  shall  be  discharged,  if  he  have  not  land,  cent*  solids  ttr^ 
r«inthe   same  county.     2  Inst.  177.  Reg.  177.  b.  F.  N.   B.  163.  164.  N. 

["^JAnd  where  be  cannot  answer  the  dues  in  respect  of  his  office,  the  coun- 
ty, as  his  superior,  shall  answer  for  him.     2  Inst.  175.     4  Inst.  114. 

So,  he  shall  be  discharged,  if  he  be  minus  idoneus.     Reg.  177.  F.  N»  B. 

163.  N. 
If  he  be  communis  mercatox.     2  Inst.  32. 
If  negotiis  occupatus^  quod  officio  coronatoris  vacare  non  possit.     Reg.  177. 

a.  F.  N.B.  163.  N. 

Or,  moralur  in  extremis  partihus  comitatusy  per  quod  officium  commode  cx- 
ercere  nequit.     Reg.  177.  b.     F.  N.  B.  164.  N. 

If,  sit  languidusj  senio,  or  paralysis  &c.  confect.     Reg.  177.  b.     F.  N.  B. 

164.  N. 
If  he  be  elected  sheriff  or  verderor.     Ibid. 
Yet  it  is  not  necessary,  that  he  should  be  a  knight.     F.  N.  B.  164.  N. 

(G  6.)  Jurisdiction  of  the  coroner: — To  take  an  appeal^  &c. 

'The  court  of  the  coroner  is  a  court  of  record.     4  Inst.  271 . 
And  he  has  jurisdiction  with  the  sheriff  to  take  an  appeal  of  robbery,  or 
*         other  felony,  in  the  same  county,  in  the  county  court;  by  the  st.  3  H.  7*  U 
H.  P.  C.  171.     Vide  Appeal,  (F— G  4.) 

And  such  appeal  may  be  by  bill.     H.  P.  C.  171.     2  Inst.  32. 

Vou  V.  28  [^201] 
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So,  bj  the  st.  de  off",  coron.  he  may  take  au  appeal  of  rape.  Semb.  II.  P. 
C.  171. 

And  upon  such  appeal  the  coroner  alone  is  judge,  though  bj  the  Bt.  W.  I. 
10.  thesherilf  hasthe  counter-rolls  of  appeals  and  inquests,  willi  the  coroner. 
2  Inst.  176. 

And  therefore,  a  certiorari  to  the  sherifT  alone,  for  removing  an- appeal, 
is  not  well ;  for  it  ought  to  be  to  the  sberilT  and  coroner.  2  Inst.  17C.  H* 
171, 

By  the  st.  4  Ed.  i.  de  of,  cor,  if  the  appeal  be  fresh,  and  there  appear 
apparent  signi,  as  eflfuBion  of  blood,  or  open  rry,  the  appellee  shall  be  attach- 
ed, and  find  four  or  six  pledges,  otherwise  but  two  pledges. 

On  appeal  of  wounds,  the  appellee  shall  be  Vept,  till  known  if  the  sarty 
will  live  or  die;  and  if  he  die,  shall  be  kept-,  if  he  recover,  and  be 
maimed,  or  have  a  great  wound,  the  appellee  shall  iind  four  or  six  pledges ; 
if  but  a  small  wound,  two  pledges. 

One  appealed  as  accessory  shall  be  kept  till  the  principal  is  attainted. 
But  the  coroner  shall  not  proceed  beyond  an  entry  of  the  appeal  and  the 
count,  and  then  deliver  it  to  the  justices.     2  Inst.  32. 

The  coroner  may  grant  process  to  outlawry,  butshallnotaward  the  exi- 
gent.    H.P.C.  171. 

(G  6.)  By  an  approver. 

The  coroner  alone  may  take  an  appeal  of  an  approver  of  a  felony  in  any 
county.     H.P.C.  172.  rt-  rr  j  j 

And  the  confession  of  the  felony  by  (he  approver  before  him  is  not  traver- 
BiWe.    H.P.C.  171. 

But  the  coroner  shall  not  make  process  upon  such  an  appeal  by  an  appro- 
ver, but  shallenterit  upon  the  roll,  and  send  it  before  the  justices  of  gaol-de- 
livery, who  shall  issue  process  to  the  sheriff  of  the  foreign  couuly  to  take  the 
appellee.     H.P  C.  173. 

[*](G7.)  Abjuration. 

The  coroner  shall  take  the  abjuration  of  him  that  acknowledges  a  felony 
in  the  same,  or  another  county.  By  the  st.  22  H.  8.  14.;  and  32  H.  8.  1 2. 
H.  P.  C.  1 72.     Vide  Abjuration  (C). 

And  such  abjuration  is  not  traversable,     H.  P.  C.  1 7 1 . 

(G8.)  Breach  of  prison. 

The  coroner  may  inquire  of  breach  of  prison.     Semb.  H.  P.  C.  171. 

II  take  the  confession  of  such  breach  of  prison,  which  is  not  trav- 
Ibid. 

(G  9.)  Treasure-trove. 
it.  4  Ed.  1.  de  o/T.  cor.  the  coroner  ought  to   inquire  of  treasure- 
>  thefindera,  and  whosuspecledofit,  i^c.inthesamemannerasof 

I  persons  suspected  may  be  attached. 

(G  10.)  Wreck. 

•oner  has  jurisdiction  upon  an  arm  of  the  fcb,  where  a  man  mav 
nc  shore  to  the  other.     H.P.C.  17J.     4  Inst.  140.  271. 
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By  the  st.  4  W.  1.  3  Ed.  1.  4.  the  coioner  shall  seize  the  wreck,  and  see 
it  vaUied,  and  delivered  to  the  town. 
So,  by  the  st.  4  Ed.  1  •  dt  off.  cor. 

(G  11.)  To  take  an  indictment. 

By  the   st.  M.  Ch.  9  H.  3.  17.  nulls  coronator  ieneat  pladta  corona 
nosircB.  .^^ 

But  by  the  st.  W.  1.  3  Ed.  1.  10.  coroners  loyatment  aitachent  et  represen" 
tent  lesplees  de  la  corone^ 

By  St.  Ed.  1  •  de  offic.  coron.  the  coroner,  when  certified,  shall  go  to  the 
place  where  any  is  slain,  suddenly  dead,  or  wounded,  and  command  four, 
five,  or  six,  otthe  next  towns^  to  appear  before  him  at  a  certain  place,  and 
by  their  oaths  inquire,  if  they  know  where  the  persQu  was  slain,  whether  in  a 
bouse,  field,  bed,  tavern,  or  company,  who  guilty,  or  who  present,  men  or 
women,  and  of  what  age  ;  whether  slain  in  the  field  or  wood,  where  found, 
or  brought  thither,  and  how,  on  horse  or  cart,  if  known,  or  a  stranger,  and 
where  he  lodged  last. 

So,  if  a  man  die  in  prison,  the  coroner  shall  make  inquiry.  H.  P.  C.  1 70. 
Fl.  I.e.  26.  8.  5. 

If  any  are  found  guilty,  they  shall  be  committed,  and  those  present,  though 
not  guilty,  shall  be  attached  till  the  coming  of  the  justices.  And  the  coro- 
ner shall  go  to  the  house  of  the  guilty,  and  inquire  what  goods  and  what  lands 
he  hath,  and  of  what  value,  and  when  valued  deliver  them  to  the  township, 
^bo  shsill  answer  for  all. 

And  after  such  inquiry,  the  deceased  shall  be  buried. 

And  horses,  boats,  carts,  &c.  which  are  deodands,  shall  be  valued  and  de* 
livered  to  the  township. 

So,  that  the  coroner,  notwithstanding  M.  Ch.  17.  may  take  an  indictment 
upon  the  death  of  a  man.     2  Inst.  33. 

But  only  upon  the  death  of  a  man,  not  for  other  felony.     4  Inst.  271 . 

[*]And  this  shall  be,  super  visum  corporis,  otherwise  it  is  void.  4  Inst. 
271.     H.  P.  C.  170. 

And  the  body  shall  be  dug  up,  if  it  be  interred  before  the  coming  of  the 
coroner.     H.  P.  C.  170. 

And  the  township  shall  be  amerced  for  the  interment,  or  sufiering  the 
body  to  putrefy,  before  the  coroner  be  sent  for.     Ibid. 

So,  if  an  indictment  fuperri^iim  corporis  be  insufficient,  the  coroner  may 
dig-up  the  body  to  take  another  indictment.     R.  2  R.  3.  2. 

But  after  being  long  buried,  the  coroner  cannot  dig  it  up  without  leave  of 
the  court.     R.  1  Sal.  377, 

If  the  body  cannot  be  viewed,  justices  of  peace  shall  inquire.  H.  P.  Cf 
1 70.     R.  2  Kol.  96. 1.  30. 

Or,  justices  of  oyer  and  terminer.     D.  1  Vent.  182. 

Or,  B.  R.  may  appoint  commissioners  to  inquire.     Ibid. 

Or,  the  grand  inquest  may  inquire.     D.  1  Vent.  3^2. 

The  coroner  shall  inquire  of  the  flight  of  the  felon.  "^  H.  P.  C.  170. 

And  such  presentment  is  not  traversable.  H^  P^  G^  1 70.  Per  Hale,  1 
Vent.  239.     Per  Cur.  1  Vent.  278. 

By  the  st.  3  H.  7.  U  he  shall  inquire,  if  the  town  permitted  the  felon  to 
escape. 

By  the  st.  1  &  3  Ph«  &  M.  13«  the  coroner  may  bail  as  before,  and  shall 
"  take  the  examination  of  the  felon  an4  obligation,  and  shall  certify  them  to 
the  next  gaol-delivery. 

^  '  t*2Q3j 
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(G  12.)  Inquisition. 

Bj  tbest.  S  H.  7*  1.  the  coroner  shall  certily  an  inquisition  at  the  next 
gaol -delivery  on  pain  of  5/. 

By  the  st*  1  &  2  Ph.  &  M.  13.  on  an  inquisition  for  murder  or  man-slaughn 
ter^  or  accessary  before,  the  coroner  shall  put  in  writing  the  efiect  of  th^ 
evidence  given  to  the  jury,  and  shall  bind  over  the  evidence  to  the  next 
gaol-delivery,  on  pain  of  being  fined  by  the  judge,  and  then  certify  such 
obligation  9pd  inquisition. 

[The  coroner,  on  returning  ^felo  de  se  non  compos^  is  not  obliged  to  return 
the  depositions.     Str.  1073.] 

But  the  coroner  need  not  take  w  inquisition  ex  officio^  if  he  be  not  re- 
quired.    R.  1  Sal.  377. 

If  there  are  several  coroners  in  a  county,  any  of  them  may  ti|ke  an  inqui- 
sition of  the  matters  aforesaid.     H.  P.  C.  172. 

But  the  first  inquisition  shall  stand.     Ibid. 

And  upon  such  an  inquisition  process  lies  to  an  outlawry.  R.  2  Leo.  200. 

The  inquisition  need  not  say,  that  the  jury  came  out  of  the  four  next 
towns.     R.  1  Sid.  204. 

And  if  it  finds  a  deodand,  it  is  good,  though  $uper  sacrarnenia  is  not  repeat* 
ed.     Ibid. 

And  though  the  Yrord  pradict.  is  wanting.     Ibid. 

And  though  it  does  not  show  the  place  of  the  death.     Ibid. 

Though  it  has  words  superabundant.     R.  3  Mod.  100. 

And  ii  it  finds  the  substance,  though  defective  in  form,  it  may  be  amendr 
ed.    R.  1  Sid.  225.  259.     3  Mod.  101. 

[»]As,  if  it  omits,  that  he  threw  himself  into  the  water,  if  it  be  found, /«- 
lonice  submersus  est.     R.  1  Sid.  259. 

Or,  omit  the  word,  murdravit,  if  found  a  felonious  killing.  Per  Twisd. 
1  Sid.  259.     Per  Holt,  1  Sal.  377. 

But  it  shall  not  be  taken  by  intendment :  and  therefore,  if  found,  quod  A. 
juguluni  suumfefonice  el  utfelo  secuit^  without  saying  that  it  was  mortal,  and 
that  he  died  thereby,  it  is  bad.     R.  1  Sid.  377. 

If  found,  quod  A.  felonice  put  himself  tVi  rivo  et  seipsum  emergii,  et  sic  se 
murdr&vit  /  for,  emergit,  imports,  that  he  came  out  of  the  river.  R.  2  Lev. 
140. 

An  inquisition  super  visum  corporis  is  not  traversable.  Carth.  72.  2 
Lev.  1 40. 

[Inquisition  suver  visum  corporis  of  a  man  that  hanged  himself;  filing  of 
it  stayed,  on  affidavit  that  th^  man  died  five  years  before,  and  the  coroner 
onh  dug  up  a  skull,  which  he  assured  the  jury  he  knew  to  be  the  deceased's, 
and  thereupon  the  inquisition  was  taken.     Str.  22.1 

An  inquisition  may  be  quashed,  if  there  be  proofof  a  misdemeanor  in  the 
coroner  :  as,  refusal  of  evidence,  &c.  1  Vent.  182.  Per  Cur.  1  Vent. 
352.     3  Mod.  80. 

[If  in  an  inquisition  super  visum  corporis,  the  year  of  our  Lord  in  the  cap- 
tion is  in  common  figures,  it  shall  be  quashed,  for  it  should  be  in  words  at 
length,  or  at  least  in  Roman  numerals.     Str.  261 .] 

Or,  if  it  finds  a  man  felo  de  se,  it  may  be  traversed.  Per  Hale,  1  Vent. 
539.     Per  Cur.  1  Vent.  278.     R.  2  Jon.  198.     2  Lev.  852. 

And  after  an  inquisition  quashed,  the  coroner  shall  take  a  new  inquest 
^per  Visum  corporis^     1  Sal.  1 90. 
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[A  new  inquisition  suptr  visum  corporis  may  be  taken  by  leave  of  the 
court,  but  not  without.     Sir.  167.] 

[The  court  will  make  a  rule  to  take  up  the  body,  on  first  inquisition  being 
quashed.     Str.  533.] 

Uui  ^  melitis  itmuirendnm  VfiW  not  be  granted.  Per  Hale,  1  Vent.  18S. 
Semb.  2  Jon.  1 98.  unless  it  be  for  a  misdemeanour  in  the  coroner.  3  Mod, 
238.     Carth.  72. 

And  an  inquisition  that  acquits  a  man  shall  not  be  traversed.  Per  Hale, 
1  Vent.  239. 

Yet,  upon  misdemeanour  in  the  jury,  a  melius  inquirendum  shall  be  grant- 
ed.    Bemb.  3  Mod.  80. 

So,  upon  a  misdemeanour  in  the  coroner,  and  then  a  melius  inquirendttm 
goes  to  the  sherifi,  or  commissioners,  or  justices  of  assise,  who  shall  take 
examination  upon  affidavit,  not  super  visum  corporis.  R.  1  Sal.  1 90.  2 
Lev.  HI.  152. 

And  a  melius  inquirendum,  not  being  super  visum  corporis^  may  be  travers- 
ed.    Cartb.  72.     2  Lev.  141. 

[The  coroner  may  take  an  inquisition  on  board  a  man  of  war,  lying  infra 
corpus  comitaiusy  as  in  Portsmouth  harbour ;  and  if  he  is  opposed  by  the 
captain,  an  information  shall  be  granted.     Andr.  231.] 

[If  the  coroner  omits  to  take  an  inquisition  upon  an  untimely  death,  it 
may  be  done  by  justices  of  gaol-delivery,  oyer  and  terminer,  or  of  the  peace ; 
bat  it  must  be  openly  ;  (^ic.  if  notice  is  not  necessary  ;  [,^for  it  is  an  office 
of  intitling  ?)  and  if  secretly,  it  shall  be  quashed.     1  B.  M!.  1 7.] 

[By  St.  25  G.  2.  c.  29.  for  every  inquisition  on  a  body,  (not  in  prison,)  in 
any  place  subject  to  county-rates,  coroner  shall  be  paid  205*  ;  and  9d.  per 
mile  for  his  journey.] 

[But  where  they  do  not  contribute  to  county-rates  they  are  not  entitled 
to  those  fees.     7  T.  R.  52.] 

[For  inquisition  on  body  dying  in  prison,  what  quarter  sessions  shall  al^ 
low,  not  exceeding  20^.] 

EFor  a  body  slain  he  shall  have  also  I3s.  Ad.  by  3  H.  7.] 
If  he  takes  more,  he  is  guilty  of  extortion.] 

(G  13.)  Process  to  coroners. 

Process  shall  be  directed  to  the  coroners,  where  the  sheriff  is  a  party, 
plaintiff  or  defendant. 

Or,  if  the  sheriff  be  cousin  to  the  plaintiff  or  defendant. 

Or,  if  the  array' be  quashed  for  partiality  of  the  sheriff. 

But  if  the  sheriff  be  dead  or  amoved,  process  does  not  go  to  the  coroners* 

So,  if  any  process  goes  to  the  coroners,  all  subsequent  process  issues  to 
fbem,  though  the  sheriff  be  removed.     R.  Mo.  356.  422. 

And  if  the  subsequent  process  be  to  the  new  sheriff,  it  is  error.  R.  Mo. 
356.  • 

And  shall  not  be  helped  after  verdict  by  the  st.  32  H.  8.  30.  which  reme- 
dies the  misawarding  of  process.    R.  Mo.  356. 

Yet,  process  to  the  coroner,  where  it  ought  not  to  be,  is  aided  by  the  st. 
32  H.  8.     R.  Dy.367.a. 

(6  14.)  Coroner,  how  punished: — ^For  misdemeanour  in  office. 

By  the  st.  14  Ed.  1.  exon.  de  inq.  super  coron.  the  inquirers  shall  com* 
mand  the  sheriff  to  summon  the  coroner  or  his  heirS;  and  all  his  bailiffs  and 
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bcidles,  and  shall  swear  the  bailifis  to  return  eight  men  out  of  every  town, 
six  outof  cnch  village,  and  four  out  of  each  hamlet,  out  of  which  number  the 
inquirers  shall  swear  twelve,  to  make  true  presentment  on  such  articles  as 
they  shall  give  them,  viz. 

Si  coronator  personaliter  acetBBerU  pro  offido  fadendo  de  omniinu  mtirdris, 
feldniis,  aut  alium  suh^Htuerit,  tt  qitoties,  et  quern,    Fl.  I.  1.  c.  18. 

Si  gratia  accesseril  quotie$  reqtnsUus,  vet  aliquid  peliit,  aut  receperit.    Ibid. 
Si  caialla  felon  legMiterfuerirU  appredata^  etvillatx  liberaia.     [bid. 
Si  muncra  acc§pU  pro  falsa  inquiniionefacienda,  catalUs  appredend,  ad  mino- 
rem  valorem.     Ibid. 

Si  cataUafnlso  irrotulavii,  aut  aliquid  detinuerii.    Ibid. 
Si  appeilafalsofecerii  irrotulari^  vd  de  rotulis  extrahi.     Ibid. 
Si  quid  accepent  de  villata  ubifeceril  inquiailiones  velde  corporibugmorluorum, 
FLl.  1.  c,  18. 

Si  atiquem  attach,  ut  ipsum  gravaret.    Ibid. 
De  thcsauro.  invento.     Ibid. 

[*']Si  Ojffidum  suum  in  omnibut,  nne  delatione,  et  gratis,  feterit,  ^e.    Ibid. 
jEi  iti  coronaior  coram  ds  convictus  sit  de  prsedict,  vicecomiti  liberetur  donee 
manucapt.  sit  ad  satisfaciend,  regi,  ^c.    Ibid. 

By  the  st.  3  H.  7.  1 .  if  a  coroner  neglect  to  make  inquisition,  or  certify  it, 
he  forfeits  5l. 

If  he  refuse  to  execute  his  office,  when  sent  for,  he  shall  be  fined  and  im- 
prisoned.    H.  P.  C.  170. 

[On  inquisition  on  one  that  hanged  himself,  jury  satisfied  of  his  lunacy, 
coroner  tells  them  finding  him  felo  de  se  was  matter  of  course,  and  thereup- 
on they  find  accordingly  ;  afterwards  hearing  what  the  consequence  would 
be,  they  apply  to  coroner  to  take  the  verdict  lunacy ;  he  drew  up  the  inqui- 
sition 80,  and  they  all  set  their  hands  and  seals.  But  on  certiorari^  he  return- 
ed the  first  inquisition,  and  the  court  stayed  filing,  and  committed  coro- 
ner.    Str.  69.] 

[If  a  coroner  misbehave?,  or  lives  out  of  the  county,  on  petition  from  the 
freeholders,  and  affidavit  of  service  at  his  last  place  of  abode,  the  court  of 
chancery  will  issue  a  writ  de  coronatore  exonerando;  but  the  new  one  must 
b(3  elected  by  the  freeholders.     3  Atkyns,  1 84.] 

[By  fX.  25  G.  2,  c.  29.  coroner  convicted  of  extortion,  wilful  neglect,  or 
n»i»cl(MneHnour,  shall  be  amoved.] 
Vide  ante,  ((i  12.) 

(6  15.  a.)  For  taking  figes  not  due. 

Hu,  by  tbo  it.  W.  1.  10.  nul  coroner  rdns  demando,ne prdgn,  de  nulluy  pur 
/'iiivfiHon  office,  sur  paine  de  la  greeve  forfeiture  al  roy, 

AihI  thiM  was  in  atfirmance  of  the  common  law.     2  Inst.  176. 

AimI  therefore,  where  a  coroner  takes  2^.  Sd»  for  himself,  and  25.  (or  his 
1  Ink,  iM^fore  he  will  view  the  body, he  shall  be  fined.     3  Inst.  149. 

^ill,  by  the  St.  1.  H.  8.  7«  he  shall  take  nothing  when  any  is  dead  by  mis- 
rtilviMiiurc,  on  pain  of  405. 

Aim!  therefore  in  such  case,  he  shall  not  take  the  fee  allowed  by  the  st.  3 
11.  7.  1.     2  Inst.  176.     Vide  infra. 

\\y  the  St.  1  H.  8.  7.  justices  of  assise,  or  of  the  peace,  may  hear  the  of- 
ii'in  I*  by  examination  or  presentment. 

I  bit  u  coroner  may  take  the  customary  payment  of  Id.  from  every  town 
lliMt  iwMmtN  to  the  cvre  \  for  it  is  a  payment  due  in  respect  of  his  office,  and 
itn\  {n\  diiiMg  Ml  office*     2  Init,  176. 
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So,  by  the  st,  3  H,  7.  1.  he  shall  have  IS*,  4</#  on  every  inquisition  taken 
on  view  of  a  body  slain,  out  of  the  goods  of  the  murderer,  or  if  he  hath  none, 
out  of  the  amerciament  of  the  township  for  the  escape  of  the  felon.  Vide 
supra* 

K.  B.  refused  to  compel  the  sessions  to  allow  the  coroner  the  costs  of  an 
inquisition  taken  on  one  deceased,  on  the  ground  that  there  was  no  reason 
for  taking  it.     1 1  East,  229. 

[Vide  25  G,  2.  c.  29.] 

[(G  15.  b.)  For  not  attaching  the  sheriff.] 

([Attachment  absolute  in  the  first  instance  granted  against  the  coroners, 
for  not  attaching  the  sheriflT,  pursuant  to  rule  of  court,  and  [*jdirccted  to 
elisors,  to  be  named  by  plaintiff,  and  approved  by  the  prothonotary.  2  Blk. 
911.     Id.  1218. 

(6  16.)  Exemption. 

[A  coroner  is  exempted  from  serving  on  juries.     Doug.  191.] 

(H)  EXACTION  BY  AN  OFFICER,  WHAT  SHALL  BE. 

So,  exaction  by  an  officer,  will  be  a  great  misprision.  Vide  Extortion. 
If  it  be  for  taking  a  fee  not  due,  or  before  it  be  due,  or  more  than  is  due. 
If  it  be  by  any  other  exaction. 

And,  therefore,  no  bond  or  writing  may  be  exacted  from  the  subject,  to 
the  king  or  other  person,  to  do  that,  which  by  faw  he  is  bound  to  do  to  the 
king ;  and  such  bond,  &c.  will  be  void,  and  the  defendant  shall  plead  dures. 
3  Inst.  149. 

By  the  St.  1  Ed.  3.  2  Bess.  15.  (now  expired)  it  was  prohibited,  that  any 
of  the  king^s  council,  or  ministers,  should  exact  a  bond  of  any  subject,  to 
come  in  arms  to  the  king,  when  sent  for. 

And  such  bond  is  to  the  dishonour  of  the  king ;  for  every  subject  ought 
to  do  the  king  his  sovereign  all  service  due,  without  compulsion.  3  Inst. 
149. 

If  a  bishop,  or  other  ecclesiastical  judge,  or  minister  exact  a  bond  or 
oath  not  warranted  by  law,  the  bond  is  void,  and  it  will  be  an  offence 
finable.     3  Inst.  1 49. 

If  the  clerk  of  the  escheator  seize  lands  purchased  by  A.  till  a  fine  paid. 
12  Co..  127. 

If  the  bailiff  of  a  wapentake  omit  a  proclamation,  which  ought  to  be 
made,  whereby  the  inhabitants  of  a  town,  not  having  notice,  are  amerced 
for  not  appearing  at  the  wapentake.     Ibid. 

If  a  bishop  constrain  an  archdeacon,  dzc.  to  compound  with  him,  not  to 
retain  causes  by  prevention.     3  Inst.  148. 

(I)  BRIBERY,  WHAT  SHALL  BE. 

If  an  officer  in  a  judicial  office  takes,  of  any  other  than  the  king,  any 
fee,  pension,  robe,  livery,  gift,  reward,  or  brocage  for  doing  his  office,  or 
colore  officii,  except  meat  and  drink  of  small  value,  it  will  be  bribery,  and  a 
great  misprision.     3  Inst.  145. 

By  the  st.  ^0  Ed.  3.  1.  justices  shall  be  sworn,  while  in  office,  not  to 
take  fee  nor  robe  of  any  but  ourself,  nor  to  take  gift  or  reward  by  themselves 
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or  other,  privily  nor  apertlj,  of  any  that  hath  to  do  before  them,  except 
meat  aud  drink  of  small  value,  nor  shall  be  of  counse  to  great  or  small, 
where  we  are  party,  &c.  on  pain  to  be  at  our  will,  body,  lands  and 

And  this  extends  to  imprisonment  and  fine,  but  not  to  life.     3  Inst.    146. 

By  the  st.  11  H.  4.  Nu.  28.  (not  in  print)  no  chancellor,  treasurer,  keeper 
of  the  privy  seal,  king's  counsellor,  king's  serjeant,  or  any  other  officer, 
judge,  or  minister  of  the  king,  taking  fees  or  wages  of  the  king  for  their 
oflices.  shall  take  any  gift  or  brocage  of  any,  upon  [♦]pain  to  answer  to  the 
kiri  the  treble,  and  satisfy  the  party,  and  to  be  punished  at  the  kings 
pleasure,  and  discharged  from  his  office  forever,  and  any  one  may  prosecute 
for  the  king  and  himself,  and  shall  have  a  third  part  of  the  sum  recovered. 

Ibid.  ,     - 

Extortion  may  be  by  a  judicial  or  ministerial  officer,  but  bribery  only  by 
a  judicial  otlicer,  ecclesiastical  or  temporal.     3  Inst.  147. 

And  though  the  bribe  is  small,  the  misdemeanour  is  great.     Ibid. 

So,  bribery  may  be  taken  colore  officii^  though  no  suit  be  depending ;  as,  if 
the  chancellor,  treasurer,  &c.  make  a  customer,  or  other  officer  of  the  king, 
for  money  given ; .  for  he  ought  not  to  take  any  thing.     3  Inst.  1 48. 

Or,  if  he  take  a  gia,  &c.  in   any  matter  referred  to  him  by  the  kmg^ 

Ibid.  ^        .- 

So,  if  the  ordinary,  having  power  to  grant  administraUon  to  the  widow 
or  son  of  a  deceased,  take  money  to  prefer  the  widow,   or  e  contra.     Ibid. 

(K)  HOW  AN^OFFICE  SHALL  BE  LOST- 
(K  1.)  By  sale  within  the  st.  5  &  6  Ed.  6.  16, 

By  the  st.  5  &  6  Ed.  6.  16.  if  any  person  bargain  or  sell  any  office  or 
deputation  of  it,  or  any  part  of  it,  or  take  any  reward  or  profit,  directly  or 
indirectly,  or  any  bond,  &c.  for  any  office,  &c.  which  concerns  the  adminis- 
tration or  execution  of  justice,  or  the  receipt,  comptrolment,  or  payment 
of  the  king's  treasure,  &c.  account,  auditorship,  or  surveying  any  of  the 
king's  honours,  manors,  &c.  or  customs,  or  attendance  in  the  custom-house, 
or  the  keeping  of  any  town,  castle,  &c.  used  as  a  place  of  strength  or  de- 
fence, or  any  clerkship  in  any  court  of  record,  &c.  he  shall  forfeit  his  right, 
interest,  &c.  in  such  office,  deputation,  or  gift,  or  nomination  to  it. 

And  he  that  gives  any  money,  reward,  &c.  or  any  bond,  promise,  &c. 
for  such  office,  deputation,  &c.  shall  thereupon  immediately  be  a  disabled 
person  to  have  or  enjoy  it ;  and  such  bond,  &c.  shall  be  void. 

And  this  statute  extends  to  all  offices,  which  concern  the  administration 
or  execution  of  justice;  as,  the  office  of  chancellor  of  a  bishop;  for,  in 
matrimonial  and  testamentary  cases,  his  office  concerns  the  administi  ation 
of  justice,  and  offices  in  the  spiritual  court  are  within  the  statute,  as  well 
as  offices  in  the  courts  of  common  law.  R.  2  Cro.  289.  3  Inst.  148.  12 
Co.  78. 

So,  the  office  of  register  or  commissary.  2  Cro.  269.  3  Lev.  289.  2 
Vent.  267.     [Willes.  57lj 

Or,  surr^ate.     2  Ca.  Ch.  42. 

So,  all  officers  which  concern  the  king's  revenue  ;  as,  the  office  of  cofiTerer 
of  the  king's  household.     Co.  L.  234.  a.     1  Rol.  236.     3  Inst.  154. 

The  auditor  of  Wales.     R.  Sal.  468. 

Surveyor  of  the  customs.     2  And.  55. 
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To  be  clerk  of  the  fines  to  a  justice  in  Wales,  who  has  power  to  take  fines. 
Per  Co.  Goldsb.  1 80. 

"So,  it  will  be  within  the  statute,  if  a  man  for  money,.  &c.  surrender  such 
an  office,  to  the  intent  that  the  king  may  grant  it  to  another.  Co.  L.  234. 
a.     R.  3  And.  57.     Dub.  1  Rol.  157.  236. 

[*]So,  if  an  officer  make  a  deputation  of  the  office  to  A.  rendering  out  of 
it  so  mxxchptr  annum  to  him.     R.  2  Ca.  Ch.  42. 

Rendering  a  sum  in  gross,  generally,  without  regard  to  the  salary  or 
profits.     R.  Sal.  468.     Mod.  Ca.  234.     R.  2  And.  57.     Vide  infra. 

Though  the  profits  always  amount  to  more  than  the  sum  reserved  to  be 
paid  by  the  deputy.     Mod.  Ca.  234. 

So,  if  the  baily  of  the  Savoy  demise  bona  ftlonum^  &c.  which  belong  to 
the  office,  to  B.  and  make  his  deputy,  rendering  so  much  per  annum.  Semb* 
2  Lev.  151. 

[A  contract  with  the  warden  of  the  Fleet  (who  held  only  for  life  under 
the  crown),  that  for  a  sum  of  money  he  should  surrender  the  office  to  the 
king,  to  the  intent  that  he  should  procure  from  the  king  a  grant  of  the  office 
to  the  purchaser,  is  void,  though  that  office  has  been,  and  may  be  granted 
to  a  subject  in  fee.     WjUes,  241.] 

So,  an  obligation,  for  performance  of  covenants  in  an  indenture,  will  be 
Toid,  though  there  are  other  covenants  besides  those,  which  relate  to  the 
tale  of  the  office.     R.  2  And.  57.  108. 

If  an  office  be  void  by  force  of  the  statute,  the  nomination  belongs  to  the 
king.     R.  2  Vent.  267.     Vide  Forfeiture,  (C). 

And  the  king  cannot  dispense  with  a  person  disabled  by  the  statute  to  en- 
joy such  office.     3  Inst.  154. 

But  the  St.  5  &  6  Ed.  6.  16.  does  not  extend  to  an  office  of  inheritancoi 
or  the  ofSce  of  keeping  any  park,  house,  manor,  garden,  chase  or  forest. 

Nor,  to  an  office  in  the  gift  or  grant  of  the  justices  of  B.  R.  or  C.  B.  or 
justices  of  assize. 

So,  an  office  for  life  or  years,  derived  out  of  an  office  of  inheritance,  is 
not  within  the  statute.  R.  2  Lev.  151.  [3  Keb.  552.  659.  678.  S.  C. 
Willes.  241.] 

[This  exception  in  the  statute  extends  to  those  offices  only  of  which  sub« 
jects  are  seized  of  estates  of  inheritance.     Ibid.] 

Though  the  fee  of  the  office  be  in  the  king.     Ibid. 

So,  the  sale  of  the  office  of  bailiffof  an  hundred  is  not  within  the  statute  ; 
for  it  is  not  an  office  of  trust,  nor  concerns  the  administration  of  justice.  4 
Leo.  33. 

So,  it  will  not  be  within  the  statute,  if  a  deputy  gives  a  bond  to  pay  a 
moiety  of  the  profits  to  his  principal,  for  it  amounts  only  to  an  allowance  of 
the  other  moiety  to  the  deputy  for  his  trouble.     R.  Sal.  466.     [Com.  1. 

S.  C] 

Or,  a  sum  ingress  out  of  the  profits  ;  for  if  the  profits  do  not  amount  to  it, 
it  shall  not  be  paid.     R.  Sal.  468.  \  Mod.  Ca.  234.     Vide  supra. 

Or,  a. less  sum  certain,  where  the  salary  is  certain.     R.  Sal.  468.     Mod. 

Ca.  234. 

[A  bond  given  by  any  of  the  officers  mentioned  in  the  statute,  for  securing 
all  the  profits  of  the  office  to  the  person  appointing,  is  void  by  that  statute. 
Willes,  571.] 

[So  is  a  bond  given  by  such  an  officer  to  surrender  whenever  the  person 

appointing  chose.     Ibid.] 
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So,  by  the  St.  5  &  6  Ed.  6. 16.  all  acts,  by  an  offender  against  that  statute 
before  removal  from  his  office,  shall  be  good. 

*    [*](K  2.)  By  forfeiture. 

So,  an  office  shall  be  lost  by  forfeiture  :  as,  if  he  break  the  condition  an- 
nexed to  it  by  law,  by  non  user^  or  abuser.  1 1  Ed.  4.  1.  b.  Vide  Condi- 
tion, (Si,  2.) 

As,  if  an  officer  of  justice,  as  a  recorder,  &c.  refuse  attendance  upon  a 

summons,  at  the  court.     R.  Sal.  435. 
If  the  man^hal  of  B.  R.  refuse  or  neglect  to  attend  the  court.     R.  39  H.  6. 

34.  a. 

If  the  Serjeant  at  arms  neglect  his  attendance  upon  the  lord  chancellor. 

Mo.  193. 

If  the  clerk  of  the  signet  does  not  attend  in  his  waiting  month.     1  Sid.  81  • 

But  non-attendance  will  not  be  a  forfeiture,  where  he  had  lawful  licence 
for  his  absence  ;  as,  if  the  king  gives  a  licence  to  a  serjeaut  at  arms  for  not 
attending  the  chancellor,  thqugh  it  was  only  by  parol.     R.  Mo.  193. 

So,  if  an  officer  be  imprisoned  for  a  misdemeanor  in  his  office,  non-at- 
tendance during  his  imprisonment  is  no. forfeiture.     Semb.  Cro.  Car.  491. 

Vide  post,  (K  8.  11,  &c.) 

(K  3.)  By  misdemeanor  in  his  office. 

So,  if  he  commits  a  misdemeanor  contrary  to  the  nature  of  his  office  : 
as,  if  a  gaoler  of  a  prison  be  guilty  of  extortion.  R.  2  Lev.  71.  Vide 
Condition,  (Si,  3.) 

Or,  suffers  two  voluntary  escapes.  R.  3  Lev.  288.  Adm.  Dy.  151.  b. 
9  Co.  96.     R.  39  H.  6.  33.  b. 

So,  crassa  negligentia  amounts  to  a  voluntary  escape  ;  as,  if  he  unlock  his 
doors  and  go  away.    Cro.  Car.  493. 

If  a  searcher  be  absent,  and  has  no  deputy  at  the  port,  where  a  ship  lades 
or  unlades.     R.  Cro.  Car.  493. 

But  a  negligent  escape  is  not  a  forfeiture  of  his  office.  39  H.  6.  33.  b. 
.3  Bui.  68. 

Nor  a  single  escape,  though  it  be  voluntary.     39  H.  6.  33.  b. 

The  book  says,  that  an  escape  shall  not  be  intended  voluntary,  if  it  be 
not  so  found  by  verdict,  or  expressly  confessed  by  the  party,  and  that  a  sin- 
gle escape  does  not  forfeit  the  office  ;  but  it  does  not  say,  that  a  single  es- 
cape is  not  a  forfeiture,  if  it  was  voluntary.     39  H.  6.  33,  34. 

oo,  non-user,  or  abuser,  of  ao  office,  by  him  or  his*  deputy,  forfeits  the 
whole  office.     Pal.  80. 

And  the  default  of  the  deputy  shall  be  charged  upon  the  principal  officer.  • 
Dy.  338.  b.     Semb.  3  Mod.  1 46. 

So,  if  a  master  directs  his  servant,  or  deputy,  to  do  an  unlawful  act,  and 
heexceeds  his  authority,  the  master  shall  answer  for  him.     Mo.  777. 

But  a  tortious  act  of  a  servant,  or  deputy,  does  not  affect  his  master,  who 
gives  authority  for  a  lawful  act  only.     Semb.  Mo.  777.     R.  Mo.  787. 

[The  court  are  empowered  by  st.  37  Geo.  3.  c.  1 7.  to  remove  a  person 
from  the  offices  of  clerk  of  the  papers,  and  clerk  of  the  day-rules  in  the 
King^s  Bench  Prison,  on  account  of  his  non-residence  within  the  [*]prison. 
In  the  matter  of  Bryant,  T.  33  Geo.  3,  4  T.  R.  716.  H.  34  Geo»  3.  & 
T.  R,  W9.J 
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(K  4.)  By  non-attendance  upon  the  king  in  bis  wars* 

So,  bj  the  St.  11  H.  7.  18.  if  any  within  the  realm,  having  office  or  fee  by 
the  king's  grant,  attend  not  on  him  in  person,  when  the  king  goes  to  his 
wars  in  persoii,  he  shall  forfeit  his  office,  &c.  unless  bj  the  king's  special 
licence  or  sickness,  or  other  let,  by  which  he  could  not  come,  duly  prored, 
he  be  prevented. 

And  this  act  is  perpetual,  and  did  not  determine  by  the  death  of  H*  7* 
Dy.  sn.a. 

And  the  licence,  as  well  as  sickness,  or  other  impediment,  ought  to  be 
duly  proved.     Dy.  21 1.  b. 

But,  by  a  proviso  in  the  same  statute,  it  does  not  extend  to  a  spiritual  per- 
son, the  master  of  the  rolls,  or  other  officer  or  clerk  of  chancery,  justices  of 
either  bench,  barons  of  exchequer,  or  officers  or  clerks  of  those  places,  nor 
to  the  king's  attorney,  solicitor,  or  serieants,  nor  to  the  clerk  of  the  council, 
or  any  in  the  king's  service  in  Berwick  or  Carlisle. 

So,  it  does  not  extend  to  an  officer,  who  had  not  his  office  by  a  grant  of 
the  same  king,  but  of  his  predecessor.     R.  Dy.  31 1.  a. 

(K  5.)  By  acceptance  of  another  office  incompatible :— -What 

shall  be  such. 

So,  a  man  shall  lose  his  office,  if  he  accepts  another  otRce  incompatible  * 
as,  if  the  one  office  be  under  the  controulof  the  other:  as,  if  the  remembran- 
cer of  the  exchequer  be  made  a  baron  of  the  exchequer.  Dj.  197*  b* 
Vide  ante,  (B  6.) 

If  a  town-clerk  be  made  mayor,  or  justice  of  peace,  or  alderman  of  the 
same  borough.     Vide  Franchises,  (F  37.) 

(K  6.)  By  destraction  of  the  thing  for  which  the  office  was 

granted. 

So,  an  office  may  be  lost  by  destruction  of  the  thing  to  which  the  office 
belongs :  as,  if  one  grants  the  office  of  parker,  and  afterwards  destroys  his 
park  ;  the  office,  with  all  casual  fees,  is  gone.     R.  Cro.  Car.  60.     Hut.  86. 

If  a  grant  be  to  A.  to  the  steward  of  a  manor,  and  afterwards  the  manor 
is  dissolved.     Cro.  Car.  60.     Hut.  87. 

If  a  corporation  be  dissolved  or  surrender,  the  office  of  recorder,  town- 
clerk,  &c.  is  gone.     Hut.  87. 

But  if  the  king,  or  another,  grant  to  an  officer  a  collateral  fee,  as  20/.  per 
annum  for  his  life  for  the  exercise  of  his  office ;  that  does  not  determine  by 
destruction  of  the  thing  to  which  the  office  belonged.  Cro.  Car.  60.  Hut 
87. 

(E  7.)  By  neglect  of  oaths  and  sacrament. 

So,  by  the  st.  25  Car.  2.  2.  all  admitted  into  office,  civil  or  military,  or 
who  shall  receive  a  salary,  fee,  &c.  by  reason  of  a  patent  from  the  king,  or 
have  a  place  of  trust  under  him,  or  by  his  authority,  or  by  [*]authority  de- 
rived from  him,  in  England,  Wales,,  or  the  navy,  or  Jersey  or  Guernsey,  or 
admitted  into  service  in  his  majesty's  or  royal  highnesses  family,  shall  take  the 
oath  of  allegiance  and  supremacy  the  next  term  (the  time  enlarged  to  six 
calendar  months  after  admission,  or  return  from  abroad,  by  9  Geo.  2.  26.) 
after  admittance  in  chancery  or  B.  R.  or  at  the  next  quarter  sessions  of  the 
place  where  he  resides,  between  nine  and  twelve  in  the  forenoon.  Vide 
Allegiance,  (Bl,&c.)  ^^^^^ 
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[Vide  16G.2.  c.  30.] 

And  shall  receive  the  sacrament,  Sic.  in  three  months  ^fter  such  admit- 
tance, in  some  public  church,  on  the  Lord^s  day,  &c. 

And  in  the  court  where  be  takes  the  said  oaths,  shall  deliver  a  certificate 
of  receiving  tlie  sacrament  under  the  hands  of  the  minister  and  churchwar- 
den, and  make  proof  thereof  by  two  witnesses  on  oath :  and  at  the  same 
time  shall  make  and  subscribe  the  declaration  against  transubstantiation. 

And  a  person  who  neglects  so  to  do,  shall  be  ipso  facto  incapable  of  tbc 
office,  &c.  and  if,  after  such  neglect,  &c.  he  execute  the  said  office,  being 
convict  on  information  or  indictment,  he  shall  be  ^disabled  to  sue  in  law  or 
equity,  to  be  guardian,  executor,  or  administrator,  to  take  a  legacy  or  deed 
of  gift,  to  bear  oftice  in  England  or  Wales,  and  shall  forfeit  600/.  to  be  re- 
covered by  him  that  shall  sue  in  action  of  debt,  information,  &c.  in  any  courts 
of  Westminster- 

On  tender  of  any  person  to  take  the  oaths,  the  court  is  enjoined  to  admin- 
ister them,  and  the  namiss  of  the  persons  taking  them  shall  be  inrolled  in 
rolls  to  be  kept  for  that  purpose,  &c. 

By  the  st.  1 3  &  1 4  W.  3.  6.  and  1  Ann*  22.  all  such  persons,  and  all 
ecclesiastical  persons,  members  of  the  university  of  the  foundation,  being 
of  the  age  of  eighteen,  tutors,  schoolmasters  and  ushers,  preachers  in  sep- 
arate congregations,  Serjeants,  barristers,  advocates,  &c.  shall  take  the  oath 
of  al^uration  at  the  times  and  under  the  penalties  aforesaid.  And  this  was 
confirmed  by  the  st.  1  Geo.    1 3.     [And  extended  to  high  constables.] 

And  they  may  take  the  oaths,  make  certificate  of  receiving  the  sacra- 
ment, &c.  in  C.  6.  or  exchequer,  as  well  as  chancery,  B.  R.  or  quarter 
sessions. 

And  by  the  st.  1  Ann.  29.  may  do  it  at  the  next  term  or  quarter  ses- 
sions, though  above  three  months  after  admission  to  the  office. 

An  information  lies  for  refusing  to  qualify  himself  for  an  oiiice,  though  he 
be  a  dissenter.     R.  per  2  J.  Eyrecont.  Skin.  514. 

But  by  the  st.  25  Car.  2.  2.  it  is  provided,  that  the  act  shall  not  extend 
to  an  high  or  petty  constable,  overseer,  churchwarden,  surveyor,  or  like 
inferior  civil  officer,  nor  to  the  oflice  of  a  forester,  park-keeper,  baililT  of  a 
manor,  or  the  like  private  office* 

And,  therefore,  not  to  a  censor  in  the  college  of  physicians.  Dub. 
Carth.  478. 

[The  common  freemen  of  a  borough  arc  not  obliged  to  take  the  test. 
I^tr.  828.] 

(K  8.)  Who  shall  take  advantage  of  a  forfeiture. 

If  an  office  be  forfeited,  the  king,  generally,  shall  have  the   advantage  of 
the  forfeiture  :  and  therefore,  where  a  statute  makes   an  office  [*]void   for 
any  cause,  the  king  shall  have  the  forfeiture.     3   Lev.  290.     Vide  post, 
(K  II,  &c.) 

So,  where  the  st.  5  &  6  Ed.  6.  16.  says,  if  any  bargain  and  sell,  &c.  any 
office,  &c.  he  shall  forfeit  his  right,  &c.  if  any  archdeacon  of  the  patronage 
of  a  bishop,  sell,  &c.  whereby  the  office  is  forfeited,  the  king  shall  grant  it, 
and  not  the  bishop  or  archdeacon.     3  Lev.  289. 

But  generally,  a  forfeiture  by  an  officer  for  life  or  years,  derived  out  of  an 
IHtate  of  inheritance  of  the  same  office,  shall  be  lost  only  as  to  himself;  and 
he  who  has  the  inheritance  shall  take  the  advantage.  2  Lev.  71.  R.  3 
Lev.  288.     39  H.  G.  34.  a. 

A*,  if  a  parkcr  in  fee  grant  the  office  to  B.  in  tail  for  life,  8tc.  who  breaks 
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the  condition  annexed  in  deed  or  by  law,  he  who  has  the  fee  shall  have  the 
oflSce.     R.  Mo.  707. 

(K  9.)  So,  an  office  may  become  void  by  surrender. 

So,  an  office  may  become  void  by  surrender:  as,  if  an  officer  surrender 
his  patent  in  chancery.     1 1  Ed.  4.  1.  b.     Vide  Patent,  (G.) 

So,  if  he  surrender,  in  person,  in  coAt,  the  office  of  comptroller  of  the 
pipe  to  the  chancellor  of  the  exchequer,  present  in  court,  who  grants  it  to 
another  in  courts  all  will  be  good  without  any  writing,  except  an  entry  in 
court.     Hard.  476. 

But  if  the  patent  itself  be  not  surrendered  to  be  cancelled,  nor  a  vacatuf 
entered  of  the  inrolment,  nor  an  entry  made  of  the  surrender  in  the  life  of 
the  master  of  the  foils;  though  there  be  an  entry  upon  record,  that  it  was 
surrendered  before  the  master  of  the  rolls,  it  is  not  a  good  surrender.  R. 
Dy.  1 95.  a. 

So,  if  an  officer  says  before  a  master  in  chancery,  that  he  surrenders  his 
office,  who  accepts  it,  and  makes  an  entry,  quod  tali  die  A.  venit  coram  me^ 
et  sursum  reddidit  officium^  ^c.  into  my  hands  to  the  use  of  the  king ;  it  is 
not  sufficient,  without  delivery  of  the  letters  patent  to  be  cancelled.  Semb. 
Dy.  176. 

(K  10.)  By  the  death  of  the  king. 

So,  by  the  common  law,  all  patents  of  justices  of  B.  R.,  C.  B.,  exchequeri 
sherifls,  escheators,  commissioners  of  o^er  and  terminer^  gaol-delivery  of  the 
peace,  attorney-general,  determined  by  the  death  of  the  king. 

So,  since  the  st.  1  Ed.  6.  7.  R.  per  all  the  J.  1  Eliz.  1  And.  44.  Bend.  79. 
But  by  the  st.  7  &  8  W.  3. 27.. s.  31  •  no  commission,  civil  or  military,  shall 
determine  by  the  death  of  the  king,  his  heirs  or  successors  *,  but  shall  contin- 
ue six  nHonths  after  such  death,  unless  sooner  superseded,  or  determined  by 
the  next  successor. 

So,  by  the  st.  1  Ann.  8.  no  patent,  or  grant  of  any  office  or  employment^ 
civil  or  military,  &c. 

And  by  the  same  statute,  justices  of  assize,  ot^r  and  terminer^  gaol-delive- 
ry nisi  prius^  and  justices  of  peace  may  proceed,  as  if  the  late  king  were  living, 
but  as  her  majesty's  justices,  and  in  her  name. 

So,  by  that  statute,  no  commission  of  delegacy,  or  review  in  causes  ecclesi* 
astical,  testamentary  or  maritime,  or  any  process  thereon,  shall  be  discontinued 
by  tjie  death  of  af!y  king  or  queen,  but  may  be  proceeded  on  as  if  such  king 
or  queen  were  living. 

[*]So,  by  the  st.  4  Ann.  8.   s.  8.  the  privy  council  of  the  queen  and  her 
successors  shall  not  be  determined  by  death,  &c.  but  shall  continue  to  act  as 
^  such  six  months,  unless  sooner  determined  by  the  next  successor.     [Vide  1 

Geo.  2.  St.  2.  c.  23.] 

So,  the  lord  chancellor,  or  keeper,  lord  treasurer,  lord  president,  lord  pri- 
vy seal,  lord  high  admiral,  and  great  officers  of  the  household,  and  every 
other  person  in  office,  place,  or  employment,  civil  or  military,  in  England, 
Ireland,  Wales,  Jersey,  Guernsey,  Alderney,  Sark,  or  the  plantations,  unless 
sooner  removed,  &c. 
i  So,  by  the  st.   6  Ann.  7.  s.  8.  this  is  extended  to  the  privy  council,  lord 

'  chancellor,  and  other  officers,  after  the  union.  ' 
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[By  ihe  st.  1  Geo.  3.  23.  the  commisBions  of  judges  are  continued,  not- 
withstanding the  demise  of  the  king.] 

(K 11.)  By  what  means  advantage  shall  be  taken  of  a  forfeiture : 

— By  scire  facias. 

If  an  office  be  forfeited,  the  king  may  have  a  scire  f aetata  to  repeal  his  pa- 
tent. R.  Dy.  198.  Vide  Patentr(F  3.)  Vide  ante,  (K  2-  8.)  Vide  Pa- 
tent,  (F  1,  &c.) 

And,  regularly,  there  must  be  a  scire  facias  to  remove  the  party,  where 
he  has  the  office  by.  matter  of  record  ;  for  he  cannot  be  removed  without 
matter  of  record.     Dy.  198.  a.  R.  Dy.  21 1.  a.  39.  H.  6.  33. 

And  the  cause  of  forfeiture  should  be  mentioned  in  the  writ.  Dy.  198.  b. 
Vide  Patent,  (F  7.) 

And  a  scire  facias  lies  before  inquisition,  or  office  found  of  the  for- 
feiture.    Dy.  311.  a. 

If  the  scire  Jacias  is  brought  in  chancery,  where  the  patent  of  the  office 
appears  upon  record  ;  otherwise  the  forfeiture  must  be  found  by  office,  or 
•thcrwise.     R.  3  Lev.  223.     Vide  Patent,  (F  7.) 

So,  there  must  be  a  scire  facias^  though  the  forfeiture  incurred  by 
thest.  11  H.  7.  18. ;  for  he  may  have  an  excuse  for  his  non-attendance.  R. 
Dy.  211.b. 

So,  there  must  be  a  scire  facias^  if  it  be  an  office  for  life.     Sal.  466. 

If  a  scire  facias  be  brought  to  repeal  a  patent,  the  king  cannot  seize  till 
the  forfeiture  be  tried.     R.  3  Lev.  223. 

(K  12.)  By  inquisition  or  office. 

So,  an  inquisition  may  be  found,  upon  a  commission  out  of  chancery  under 
the  great  seal  and  returnable  there,  of  the  grant  of  the  office  and  the  causes 
of  forfeiture.     9  Co.  95.     Bro.  R.  375. 

And  upon  such  inquisition  returned,  the  king  may  seize  the  office,  with- 
out a  scire  facias.     R.  9  Co.  95,  96. 

If  it  be  not  an  office  for  life.     Sal.  466.     Vide  post,  (K  1 4. ) 

And  the  award  of  seizure  ^hall  be  in  chancery,  though  he  be  an  officer  of 
another  court*     9  Co.  98.  a. 

By  office  and  award  of  seizure,  the  king  shall  be  in  possession  of  the  office 
forfeited,  without  writ  or  commission  for  that  purpose.     Ibid. 

But  to  such  office,  or  inquisition,  the  party  shall  have  his  traverse  or  man" 
sirans  de  droits  as  the  case  requires.  9  Co.  98.  a.  Bm.  R.  378.  Vide 
Prerogative,  (D  81,  &c.) 

[*]|  And  if  the  cause  of  forfeiture  Be  traversed,  the  attorney-general  nuiy 
join  issue  upon  it,  which  shall  be  tried  in  B.  R.     9  Co.  99.  a. 

And  after  a  verdict,  judgment  for  the  king.     9  Co.  1 00. 

Or,  for  the  oflScer,    quod  restituatur.    9  Co.  103.  b* 

So,  such  office  or  inquisition  must  find  every  thing  requisite  to  show  a 
title  in  the  king  to  the  office,  otherwise  it  shall  be  quashed.  3  Lev.  288.  3 
Mod.  335. 

As,  if  the  inquisition  finds,  that  the  warden  of  the  Fleet  permitted  volun- 
tary escapes,  &c.  without  saying  what  estate  he  had  in  the  office  ;  for,  if  he 
bad  it  for  life,  the  forfeiture  shall  not  be  to  the  king  but  to  him  who  has  the 
inheritance.     R.  3  Lev.  288.     3  Mod.  336.     Sal.  469. 

So,  an  inquisition  is  to  entitle  the  king,  and  vest  the  office  in  him,  or  for 
information  only.     Sal.  469. 

If  it  be  to  entitle,  it  must  be  certain.     Ibid. 
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And  cannot  be  supplied  by  a  melius  inquirendum^  for  that  goes  only 
where  all  that  is  necessary  is  not  found ;  not  where  the  finding  is  defective. 
Ibid. 

Bat  in  an  inquisition  for  information  only  there  needs  not  so  naucb  cer- 
tainty :  as  if  an  inquisition  be  of  the  forfeiture  of  an  officer  in  B.  R.,  for 
such  inquisition  is  only  for  information ;  for  B.  R.  shall  determine  of  all 
forfeitures  by  their  officers.     Ibid.  3  Bui.  58. 

(K  13.)  By  information* 

So,  upon  an  offence  committed  by  an  officer,  which  amounts  to  a  forfei- 
ture, an  information  may  be  ezbibited  against  him.  2  Lev.  71.  Vide  In- 
formation, (B). 

Or,  upon  an  indictment  found  for  such  an  offence,  the  atttfmey-general 
may  exhibit  an  information  against  him.     Dy.  151.  b. 

But,  upon  a  single  instance  of  neglect,  the  court  does  not  usually  grant  an 
information.     Sal.  467. 

Xo  an  information,  the  defendant  may  plead  not  guilty. 

If  the  defendant  be  conTicted  by  confession  or  verdict,  the  office  may  be 
seised  into  the  hands  of  the  king,  without  a  scire  facias,  or  other  process 
against  him.    Dy.  151.  b* 

(K  14.)  When,  without  office,  or  scire  facias. 

So,  where  no  freehold  or  interest  is  to  be  devested  out  of  the  party,  or 
vested  in  the  king,  the  king  may  take  advantage  of  the  forfeiture,  and  make 
a  grant  of  the  office,  without  inquisition  or  scire  facias :  as,  where  an  arch- 
deacon sells  the  office  of  register,  contrary  to  the  st.  5  &  6  Ed.  6.  whereby 
his  right  is  forfeited,  and  the  grantee  disabled  to  take,  the  king  may  grant  the 
office  of  register  to  another,  without  office  found,  or  scire  facias ;  for  the 
place  of  register  was  void,  and  the  archdeacon  himself  disabled  to  supply  it. 
R.  3  Lev.  ^90. 

(K  15.)  By  action. 

So,  if  any  intrude  into  the  office  of  another,  and  disturb  him,  who  has  a 
right  to  it,  in  the  exercise  of  the.  office,  there  may  be  an  assize  for  the  dissei- 
sin^ if  he  who  is  disturbed  have  the  freehold.      Vide  Assize,  (B  2.) 

If  he  have  not  the  freehold,  he  may  have  an  action  upon  the  case*  Vide 
Action  upon  the  Q|pe  for  Disturbance,  (A  5.) 

So,  an  action  upon  the  case  lies  for  disturbing  him,  who  has  a  fee  or  [*]free- 
hold :  for  he  may  have  an  assize,  or  an  action  upon  the  case,  at  bis  election. 
VideAcUon,  (M  1.) 

Vide  more  concerning  Officer,  in  Abatement,  (D  6.^ — Action  upon  the 
Case  for  a  Deceipt,  (A  6.) — Action  upon  the  case  for  Misfeasance,  (A  1.) — 
Action  upon  the  Case  for  Negligence,  (A  2.) — ^Chase,  (Q  1,  &c.) — Courts, 
(E  3.— P  16.) — Imprisonment  (H  8,  9.)— Justices,  (M  12,  13.) — Justices 
of  Peace,  (A  4.— B  75.  101.)— Leet,  (M  1 ,  &c.)— Pleader,  (3M22.)~ 
Privilege,  (C  1.)— Sewers,  (F)— Viscount,  (E  2.) 

OLERON. 

LAWS  OF  OLERON. 
Vide  Admibaltt,  (E  12.) 
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OPPOSER. 

FOREIGN  OPPOSER. 
Vide  Courts,  (D  16.) 

ORDERS. 

ORDER  OF  BASTARDY. 
Vide  Bastard,  (G  1,  &c.) 

ORDER  OF  REMOVAL  OP  A  POOR  PERSON. 
Vide  Justices  or  Peace,  (B  73.) 

INTERLOCUTORY  ORDER. 
Vide  Chancbrt,  (V.) 

DECRETAL  ORDER. 
Vide  Chancery,  (Y  1,  &c.)— Sewers,  (H  1,  2.)  . 

HOLY  ORDERS. 
Vide  Parson,  (B  1.) 

ORDINARY.     * 

Vide  Administration— 'Administrator — Ecclesiastical  Persons — Es« 
GLiSE — Heresy,  (B  2,  3.) — Visitor,  (A  6,  &c.) 

ORDINATION* 

Vide  Parson,  (B  2.) 

ORIGINAL. 

ORIGINAL  BILL. 
Vide  Chancery,  (E  1,  2.— Y  6.-2  N  I.) 

f*]ORIGINAL  WRIT. 

Vide  Action  upon  the  Case,  (C  1.) — Action  upon  the  Case  upon 
Assumpsit,  (H  1.) — Action  upon  the  Case  for  a  Deceipt,  (F  1.) 
— Amendment,  (D  1,  &c.) — ^Assize,  (B  8.) — Attaint,  (C  1.)— Fine> 
(E  1.)— Pleader,  (C  11,  &c.— 3  1  2.— 3  M  1.  6.)— Prjkrogative, 
(D51.) 

ORPHAN. 

Vide  Guardian,  (G  1,  lic.V— Uses,  (N  5.) 
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OTHER  REMEDY. 

Vide  Abati!ii«ht,  (H  50.)—AcTiosr,  (K  I,  &c M  1,  &c.>— Actios dpoh 

THE  Case,    (B  8.) — ^Action  upon  the  Case  opow  Assumpsit,  (C)— 
Action  won  the  Case  for  a  Dbceipt,  (E  5.) 

OVERSEERS  OF  THE  POOR. 

Vid«  Justices  of  Peace,  (B  64,  &c.) 

OUSTER. 

Vide  Estates,  (H  9.) 

OUSTER  LES  MAINS. 

Vide  PRiEROOATivE,  (D90.) 

OUTLAWRY^ 

Vide  Ctlaoart. 

OWELTY  OF  PARTITION. 

Vide  Parceners,  (C  8.). 

OWNERS  OF  SHIPS. 

Vide  Navigation,  (I  3.) 

OXFORD. 

Vide  Unitersitt,  (C). 

OYER. 

Vide  Abatement,  (I  22.) — ^Pleader,  (P  1,.2. — 2  V  4.) 

t*]OYER  AND  TERMINER. 

Vide  JosTicBS,  (G  1,  &c.) 

PACKAGE. 

Vide  London,  (K  1 .) 

PAIN  FORT  ET  D^JRE. 

Vide  Justices,  (X2.) 
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PALATINE. 

Vide  Abatshiht,  (D  2.) — Franchises,  (D  1,  &c.) 

PALL. 

VidePoPKRT,  (A  1.) 

PANEL. 

Vide  Amendment,  (F) — En^uest,  (C  1,  &.c.) 

PANNAGE  OR  PAWNAGE. 

Vide  Chase,  (O  2.)— Grant,  (£  8.) 

PAPIST. 

Vide  Justices  or  Peace,  (B  1 4,  &c.)— tPopert. 

PARAPHERNALIA. 

Vide  Baron  and  Feme,  (F  3.) 

PARCEL. 

•    Vide  Abatsmbnt,  (H  51.)— Grant,  (E  10.) 

PARCENER. 

(A)  PARCENERS  BY  COMMON  LAW. 

(A  L)  Who  are.  p.  819. 

(A  8.)    What  ioheriUnces  they  take,  and  what  not. 

p.  820. 

[*](A  3.)  Incidents  to  parcenary : — ^They  make  but  one 
heir.  p.  220. 

(A  4.)  They  have  an  entire  freehold : — When  they  shall 
«  be  joined  in  a  suit.  p.  221. 

(A  5.)  When  they  shall  join  in  an  action,  p.  221. 

(A  6.)  In  what  respect  each  parcener  has  a  moiety,  p. 

(A  7.)  How  the  descent  shall  be  to  parceners,  p.  222. 

{W)  PAUCKNKRS  BY  CVSTOM.  p.  222. 

(C)  PARTITION. 

(CD  Inlaw,  p.  222. 

(0  it*)  IHurtiUott  in  deed :— By  consent,  p.  222. 
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(C  3.)  When  the  eldest  shall  have  the  preference,  p. 

(C  4.)  When  a  daughter  shall  put  her  part  into  hotch- 
pot p.  223. 

(C  5.)  The  agreement  may  be  hj  parol  p.  224. 

(C  6.)  By  writ  of  partition :— Between  whom  it  Um.  d 
224.  *^" 

(C  7.)  How  the  partition  shall  be  made.  p.  225. 

(C  8,)  Rent  for  owelty  of  partition ;— How  granted,  p. 

(C  9.)  Partition,  when  indefeasible  : — ^If  made  by  writ  of 
partition,  p.  226. 

(C  10.)  If  made  by  commission,  p.  226. 

(C  11.)  If  made  by  consent,  p.  227. 

(C  12.)  When  it  may  be  defeated :— If  it  be  not  equaL 

p.     dQjQim  . 

(C  13.)  If  one  purparty  be  evicted,  p.  227. 
(C  14.)  How  it  shall  be  defeated,  p.  228. 
(C  1&.)  The  effect  of  a  partition,  p.  228. 

(A)  PARCEflERS  BY  COMMON  LAW. 

(A  1.)  Who  are. 

Parceners  are  by  common  law,  or  by  custom.     Lit.  s.  341. 

Parceners  bj  common  law  are,  where  tenant  in  fee,  or  tail,  dies,  hayine 
several  daughters,  and  no  son  ;  or  several  sisters,  and  no  issue  or  brother  ; 
or  several  aftnts,  &c.  the  lands  descend  among  all  the  daughters,  sisters, 
aunts,  &c.  who  make  but  one  heir.     Lit.  s.  241,  342. 

So,  if  one  parcener  dies,  the  son  or  other  heir  of  the  deceased  shall  be 
parcener  with  the  survivor.     Vide  Co.  L.  164. 

If  one  after  issue  dies,  by  which  her  husband  is  tenant  by  the  curtesy  ; 
the  other  shall  be  parcener  with  the  husband,  and  shall  have  a  writ  of  par- 
tition against  him,  though  the  husband  is  not  a  parcener.     Lit.  s.  364. 

[*]If  one  parcener  disseises  the  other,  after  recovery  they  are  parceners 
again.     Co.  L.  167.  b. 

So,  if  one  recovers  against  the  other  in  a  nuper  obiitj  or  rationcAilii  parte. 
Ibid. 

If  two  parceners  alien,  reserving  a  rent  to  them  in  fee ;  they  are  parceners 
of  the  rent,  and  not  joint-tenants  *,  for  it  follows  tlie  nature  of  the  land.  Co. 
L.  169.  b. 

So,  if  a  parcener  grants  a  rent  to  her  sisters  for  equality  of  partition. 
Ibid. 

But  parceners  cannot  be  otherwise  than  by  descent :  for,  if  several  daugh- 
ters, sisters,  &c.  purchase  Ic^nds  together,  they  are  joint-tenants,  and  not  par- 
ceners.    Lit.  s.  354, 
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(A  2.)  What  inheritances  they  take,  and  what  not. 

•  All  lands  and  tenements,  of  which  partition  may  be  made,  shall  descend  i« 

parcenary.  ,  r^     r    toA  u 

As,  a  rent-chai^e,  though  it  19  entire.     Co.  L..  1.64.  D. 

A  coroijy  certain.     Jhid. 

A  castle  for  habitation.     Co.  L.  1 65.  a. 

The  lands  or  possessions  annexed  to  a  dignity.     Ibid. 

Though  they  be  entire  inheritances,  which  cannot  be  divided :  as,  a  villein  ^ 
for  one  may  have  his  service  for  a  day,  or  a  month,  &c.  and  afterwards  the 
other  for  another  ^ay,  month,  &c.     Co.  L.  164.  b. 

So,  an  advowson;  for  they  may  present  by  turns.     Ibid. 

So,  a  mill ;  for  one  shall  have  it  for  so  long  a  time,  or  one  toll-dish,  the 
other  for  a  like  time  afterwards,  or  the  second  toll-dish.     Co.  L.  1 65.  a. 

But,  where  the  public  good  requires  that  one  shall  have  the  whole,  the 
inheritance  does  not  go  in  parcenary  :  as,  the  crown  descends  only  to  the 
eldest  daughter,  sister,  &c.  for  regnum  non  est  divisibilc.     Ibid. 

So.  a  castle  for  the  defence  of  the  realm.     Ibid. 

So,  an  office  of  honour,  as,  to  be  high  constable  of  England,  &c.  shall  he 
executed  by  the  husband  of  the  eldest  daqghter.     Ibid. 

And,  before  marriage  it  shall  be  executed  by  deputy.     Ibid. 

So,  homage  and  fealty  shall  be  done  to  the  eldest.     Co.  L.  67.  b.  164.  b, 

(Semb.) 

So,  a  dignity,  or  title  of  honour,  shall  not  descend  in  parcenary ;  but 
^he  king  may  confer  it  on  which  daughter  he  pleases.     Co.  L.    1 65.  a.     12 

Co.  111. 

So,  where  the  division  of  an  inheritance  would  be  a  prejudice  to  another, 
it  goes  to  the  eldest  only,  and  she  shall  make  contribution  to  the  others  ;  as, 
reasonable  estovers  appendant  to  a  tenement ;  for,  if  all  the  daughters  should 
have  them,  the  charge  would  be  increased.     Co.  L.  164.  b. 

So,  a  corody  uncertain.     Co.  L.  164.  b.  165.  a. 

A  piscary,  or  common  sans  nombre.     Ibid. 

Yet,  if  the  eldest  cannot  make  contribution,  there  shall  be*an  allotment 
made  to  the  one  for  so  long  time,  and  afterwards  to  the  other.  Co.  L« 
165.  a. 

(A  3.)  Incidents  to  parcenary.    1  hey  make  but  one  heir. 

If  there  are   several  parceners,  all  make  but  one  heir  to  their  ancestor. 

Lit.  8.241. 

['^jAnd,  therefore,  if  a  remainder  be  limited  to  the  heirs  of  B.,  and  he 
dies,  having  two  daughters,  they  both  take. 

If  one  daughter  be  attainted  for  felony  the  remainder  shall  be  void  for  the 
whole  :  for  whoever  takes  by  purchase,  as  right  heir  to  another,  ought  to  be 
complete  heir,  and  one  alone  is  not  so  ;  for  they  both  make  but  one  heir. 
Semb.  Co.  L.  163.  b. 

If  B.  leases,  rendering  Ss.  rent,  and  if  he  dies,  his  heir  within  age,  then 
20^.  If  he  dies  having  two  daughters,  the  one  within  age,  the  other  of  full 
age,  the  2O5.  rent  is  not  due  ;  for  his  heir  was  not  within  age,  both  daugh- 
ters being  but  one  heir,  and  pne  being  of  full  age.     Co.  L.  164.  a. 

If  one  parcener  enters  into  the  whole  land,  generally,  and  takes  the  pro- 
mts, it  shall  be  the  entry  of  both,  and  does  not  devest  the  moiety  of  her  sis- 
ter.    Co.  L.  243.  b.  373.  b. 
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Or,  if  both  enter,  and  afterwards  one  takes  9II  the  profits  ;  this  does  not 
devest  the  moietj  of  her  sister,  without  an  actual  ouster  and  disseisin.  Co. 
L.  373.  b. 

But  if  one  enters  after  the  death  of  her  ancestor,  claiming  tlie  whole,  and 
takes  the  profits  of  the  whole  ;  this  devests  the  purpart^  of  her  sister.  Co. 
L.  243.  b.  373.  b. 

So,  if  one  enters,  and  makes  a  feoffment ;  this  sulisequent  act  explains 
the  preceding  entry,  and  shows  that  she  was  seised  of  the  whole  :  yet  it  iy 
not  properly  a  disseisin,  for  the  other  never  was  seised  \  nor  an  abatement, 
for  both  make  but  one  heir.     Co.  L.  374.  a.     (Vide  Co.  L.  243.  b.) 

[An  entry  by  one  parcener,  when  not  adverse  to  his  companions,  enures 
to  their  benefit.     6  East,  173.     2  Smith-,  295.1 

[The  possession  of  one  parcener  is  tbat-of  the  other,  so  as  to  create  a 
seisin  iQ  the  other,  and  carry  her  share  by  descent  to*  her  heirs.  7  T.  R. 
386.] 

(A  4.)  They  have  an  entire  freehold : — When  they  shall  be 

jomed  in  a  suit. 

So,  parceners,  till  partition  made  between  them,  have  but  one  entire  free- 
hold :  and  therefore,  if  land  descends  to  several  daughters,  one  pr(Bcipe  lies 
'against  them  all.    Co.  L.  164.  a.     Vide  Abatement,  (F  4.) 

(A  5.)  When  they  shall  join  in  an  action. 

So,  in  all  actions  real  ancestral,  where  the  right  descends  to  them  from 
the  same  ancestor,  all  the  parceners  ought  to  join*  Co.  L.  164.  a.  Vide 
Abatement,  (E  8.) 

So,  if  two  parceners  are  disseised,  they  shall  join  in  an  assise.  Co.  L. 
164.  a. 

But  where  they  sue  in  several  rights,  they  ought  to  have  several  actions  ; 
SB,  if  two  parceners  be  disseised,  and  die,  their  heirs  ought  to  sue  severally ; 
though  after  recovery  they  are  parceners  again  ;  for  each  has  a  several 
right.     Ibid. 

I  One  of  several  coparceners  may  maintain  ejectment  on  her  separate 
demise.     Jackson  v.  Sample,  1  Johns.  Cas.  231. 

And  it  seems,  that  coparceners,  when  damages  are  claimed  for  a  tort  done 
to  their  J^inds,  must  join,  though  the  estate  in  the  lands  be  several. 
Daniels  v.  Daniels,  7  Mass.  Rep.  1 35.  } 

(A  6.)  In  what  respect  each  parcener  has  a  moiety. 

So,  each  parcener  has  a  moiety,  or  several  interest,  in  the  land  descended 
to  her.     Co.  L.  1 63.  b. 

r*]And  therefore,  if  one  dies,  her  purparty  does  not  survive,  but  descends 
to  her  heir.     Co.  L.  164.  a. 

So,  one  may  enfeofT,  and  make  livery  of  her  part  to  the  other.     Ibid. 

(A  7.)  How  the  descent  shall  be  to  parceners. 

A  descent  to  parceners  shall  he  in  capila,  not  in  stirpes  :  and  therefore,  if 
A.  hath  two  daughters,  and  one  dies,  and  leaves  three  daughters,  and  then 
A.  dies ;  the  three  daughters  take  with  the  aunt  by  descent,  but  the  aunt 
qhall  hare  as  much  as  all  the  daughters  of  her  sjster.     Co.  L.  164.  a. 
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So,  if  one  daughter  of  A.  dies,  leaving  a  son  and  several  daughters,  the 
son  shall  have  all  the  purparty  of  his  mother,  as  heir  with  the  aunt.     Ibid. 

(B)  PARCENERS  BY  CUSTOM. 

Pavcencrs  by  custom  are,  where  all  the  sons  take  the  lands  and  tenement^ 
equally  between  then»  ^  descent :  as,  by  the  custom  of  gavelkind  ia  Kent, 
and  elsewhere.     Lit.  s.  365.     Vide  Gavelkind. 

(C)  PARTITION. 

(C  1.)  Inlaw. 

Parceners  are  so  oalled  because  partition  lies  between  them.     Lit.  s.  34 1  • 
Partition  may  be  made  by  an  act  in  law,  or  in  deed.     Co.  L.  165.  b« 
As,  if  one  parcener,  makes  a  feoffment  of  her  part,   this  part  is  thereby 

severed,  and  tne  feoffee  does  not  bold  in  parcenary,  but  in  common.     Co. 

L.  167.  b. 

If  two  parceners  take  husbands,  and  after  issue  die,  by  which  the  husbands 

are  tenants  by  the  curtesy  ;  they  do  not  bold  in  parcenary  \  but  a  partition 

is  made  between  them  by  act  in  law.     Ibid. 

So,  if  one  parcener  disseises  the  other,  till  re*entry  or  recovery  by  tbedis'^ 

•eisee,  the  other  does  not  hold  in  parcenary.     Ibid. 

If  the  parceners  are  mesne,  and  one  of  them  purchases  the  tenancy  para* 

vaily  this  makes  a  partition  of  the  mesnalty  :  for  her  part  shall  be  thereby 

extinguished.     Ibid. 

(02.)  Partition  in  deed : — ^By  consent. 

Partition  in  deed  shall  be  by  consent,  or  by  compulsion.     Co.  L.  165.  b. 

Partition  by  consent  may  be  made  in  divers  manners :  as,  if  the  parceners 
themselves,  by  agreement,  divide  their  tenements  into  so  many  parts,  as 
there  are  parceners,  each  part  by  itself  in  severalty,  and  of  equal  value. 
Lit.  s.  243. 

Or,  if  they  choose  friends  to  make  partition  of  the  tenements  between 
them.     Lit.  s.  244. 

Or,  write  the  several  parts  in  several  billets,  which  are  rolled  within  balls 
of  wax,  and  shaken  by  an  indiff*erent  person ;  and  then  each  takes^a  ball  for 
her  part.     Lit.  s.  246. 

Or,  if  they  determine  by  lot,  who  shall  take  the  first  ball. 

So,  they  may  make  partition  by  consent,  that  one  parcener  shall  |  ^jhave 
the  lands  for  so  long  a  time  ;  and  then  the  other  for  so  long.  Co.  L.  167. 
a.  1 80.  a. 

That  one  sliall  have  such  a  manor,  or  land,  for  a  year,  and  the  other  such 
an  one,  and  then  that  they  change,  and  so  aliemis  vicibusy  to  them  and  their 
heirs  for  ever.     Co.  L.  167.  b. 

That  one  shall  have  such  an  house,  ^c.  the  other  such  an  house,  and  a 
rent  for  owelty  of  partition.     Lit.  s.  251.     Vide  post,  (C  8.) 

That  one  shall  put  her  land  in  hotchpot,  and  then  shall  make  partition 
of  the  whole.     Lit.  s.  266,  &c.     Vide  post,  (C  4.) 

So,  several  parceners  may  agree,  that  one  shall  have  her  part  in  severalty, 
though  the  others  hold,  without  making  partition.     Lit.  s.  276. 

[The  customary  and  tenant-right  estates  peculiar  to  the  north  of  Eng1aii4t 
are  not  within  the  statutes  of  partition.     3  B.  &  P.  378.1 
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(G  3.)  When  the  eldest  shall  have  the  preference. 

If  a  dmsion  be  oriade  of  teDements  iDto  several  parts,  without  a  special 
agreemeDt  who  shall  choose,  the  eldest  shall  make  her  election  first,  and  af- 
terwards according  to  their  seniority.     Lit.  s.  244. 

So,  in  all  cases,  where  no  agreement  is  made,  the  eldest  parcener  shall  be 
preferred ;  as,  if  an  advowson  descends  to  several  daughters,  the  eldest 
daughter  shall  have  the  first  turn.     Co.  L.  166.  b. 

And  if  the  privilege  is  given  to  the  eldest  by  the  law,  without  the  act  of 
the  party,  it  goes  to  her  issue :  as,  if  an  advowson  descend  to  parceners,  and 
the  eldest  dies ;  her  heir  shall  present  io  the  first  turn.     Ibid. 

So,  if  she  marries,  or  aliens,  the  husband  or  assignee  shall  have  the  same 
privilege.     Ibid. 

But»  if  an  agreement  be  to  the  contrary,  the  eldest  shall  not  have  the  pre- 
ference.    Lit.  s.  344. 

Or,  if  by  assent,  the  eldest  makes  a  division  of  the  tenements  inlo  several 
parts.     Lit.  s.  245. 

So,  where  the  privilege  is  consequent  to  the  act  of  the  parties,  the  is- 
sue or  assignee  shall  not  have  it ;  for  it  is  personal :  as,  if  partition  is  made 
by  assent,  or  by  the  appointment  of  friends,  and  the  eldest  dies ;  her  heir 
shall  not  choose  in  the  first  place  but  the  next  sister*     Co.  L.  166.  b. 

So,  if  partition  be  made  by  the  sheriff;  the  eldest  shall  not  have  her  choice. 
Lit.  s.  ^49. 

• 

(C  4.)  When  a  daughter  shall  put  her  part  into  hotchpot. 

If  one  daughter  has  received  land  with  her  husband  in  frank-marriage  in 
tbe  lif(»  of  her  father,  she  shall  not  have  any  part  of  that  which  descends  up- 
on the  death  of  her  father,  if  she  does  not  put  the  land  given  in  frank>mar- 
riage  into  hotchpot  with  that  which  remains  for  her  other  sisters.  Lit.  s. 
266,  267. 

And  in  such. case,  the  whole  residue  of  the  lands  of  the  father  descends  to 
tbe  daughters  not  married,  till  the  advanced  daughter  puts  her  lands  into 
hotchpot.     Co.  L.  1 76.  b. 

If  the  advanced  daughter  puts  her  land  in  frank-marriage  into  hotchpot, 
then  partition  shall  be  made  ;  and  the  advanced  daughter  shall  [^*]have  all 
the  land  given  in .  frank-marriage,  and  so  much  more  as  will  make  her 
part  equal  with  the  part  of  any  to  whom  the  residue  descended.  Co.  L. 
1 77. 

So,  if  the  donees  die  before  the  father,  or  before  his  land  be  put  into  hotch- 
pot ;  the  issue  shall  have  the  same  advantage ;  and  if  he  puts  the  land  given 
in  frank-marriage  into  hotchpot,  shall  have  a  moiety  of  the  whole.  Lit.  s. 
270. 

Bat  if  land  descends  to  a  sister  not  advanced,  from  any  other  ancestor, 
except  the  donor  in  frank-marriage,  the  advanced  sister  shall  be  parcener 
with  her  without  putting  her  land  into  hotchpot.     Lit.  s.  273. 

So,  if  land  descends  in  tail ;  for  all  the  sisters  are  entitled  to  land  iu  tail, 
performam  donu     Lit.  s.  .274.     (Vide  Co.  L.  179.  b.) 

So,  if  any  daughter  has  land  by  feoflinent  of  her  father,  or  any  other 
means,  except  by  a  gift  in  frank-marriage,  she  shall  be  parcener  with  her 
sisters  in  all  lands  which  descend,  without  putting  the  land  into  hotchpot, 
which  she  had  from  her  father  in  his  lifetime.  Lit.  s.  27d.  (Vide  Co.  L. 
1 79.  b.) 
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If  a  daughter,  advanced  in  the  life  of  her  father,  will  put  her  land  into 
hotchpot,  with  her  sister  not  advanced,  she  cannot  refuse  to  d6  it. 

And  if  she  refuses  it,  the  advanced  daughter  and  her  husband  may  enter 
into  the  lands  desceiided,  and  hold  with  her  in  parcenary.      Co.  L.  176.  b. 

(C  6.)  The  agreement  may  be  by  parol. 

Partition  by  agreement  between  parceners  may  be  by  parol,  as  well  arf 
by  deed.     Lit.  s.  250. 

Though  it  be  made  of  things  which  lie  in  grant ;  as,  an  advowson,  rent, 
common,  &c.     Co.  L.  169.  a. 

If  they  are  in  several  counties,  as  well  as  in  the  same  county.     Ibid. 

So,  a  rent  for  owelty  of  partition  may  be  granted  without  deed«  Co.  L. 
169.  a.     Lit.  s.  252.     Vide  post,  (C  8.) 

S<>,  tenants  in  common  may  make  partition  by  parol,  if  they  execute  it  in 
severalty  by  livery.     Co.  L.  169.  a. 

But  joint- tenants,  by  the  common  law,  if  they  had  made  partition  by 
agreement,  could  not  do  it  by  parol  without  deed.     Ibid. 

Neither  could  they  after  the  st.  31  H.  8.  1.  and  32  H*  8.  32.;  for  these 
statutes  only  enable  them  to  make  partition  by  writ.     Ibid. 

Nor  tenants  in  comm6n,  if  it  be  not  executed  by  livery.     Ibid. 

[No  partition  of  land  can  now  b^  made- without  deed.  Willes,  248*3 

(C  6.)  By  writ  of  partition : — Between  whom  it  lies. 

By  the  common  law,  one  or  more  parceners  might  have  a  writ  of  partition 
against  the  others.     Lit.  s.  247. 

So,  if  one  after  issue  dies,  by  which  her  husband  is  tenant  by  the  curtesy, 
the  other  parcener  may  have  a  writ  of  partition  against  the  husband/  Lit. 
s.  264.     Vide . ante,  (A  1.) 

So,  if  one  aliens  her  part  in  fee,  the  other  shall  have  partition  against  the 
alienee.     Co.  L.  175.  a. 

So,  if  one  takes  husband  who  purchases  of  a  second,  the  husband  |ind  wife 
shall  have  a  writ  of  partition  against  the  third  parcener ;  because  plhe  has 
one  part  in  right  of  his  wife,  though  he  has  the  other  part  as  a  stranger.  Co. 
L.  1 75.  a» 

So,  though  one  parcener  has  demised  for  years,  yet  partition  lies :  for  the 
freehold  continues  in  parcenary.     Co.  L.  167.  a. 

So,  now,  by  the  St.  31  H.  8.  1.  joint-tenants,  or  tenants  in  common,  of 
an  estate  of  inheritance,  in  their  own,  or  wives'  right,  may  be  compelled  to 
make  partition  by  writ  departitione  facienda. 

And  by  the  st.  32  H.  8.  32.  joint-tenants,  or  tenants  in  common  where 
one  or  all  have  but  an  estate  for  life  or  years. 

By  the  ecjuity  of  these  statutes,  the  alienee  of  a  parcener  shall  have  a 
writ  of  partition ;  for  he  is  tenant  in  common  with  the  other.  Co.  L. 
175.  b. 

So,  may  a  husband,  who  is  tenant  by  the  curtesy  to  a  parcener.  Co.  L. 
175.  a. 

So,  if  a  devise  be  to  A.  of  lands  held  by  knight's  service,  which  by  the 
St.  34  &  35  H.  8.  5.  is  void  for  a  third  part,  the  devisee  shall  have  partition 
against  the  heir  of  the  devisor,  who  claims  such  third  part.     R.  Bend.  50. 

But,  by  the  common  law,  joint-tenants  or  tenants  in  common,  could  not 
have  a  writ  of  partition.     (Vide  Co.  L.  1 75.  a.) 

Nor,  the  tenant  by  curtesy,  or  alienee  of  a  parcener.     Ibid. 
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So,  partition  does  not  lie  between  parcenerst  if  they  have  not  the  free* 
hold  in  parcenary ;  for  if  one  makes  a  lease  for  life,  a  vrrit  of  partition 
cannot  be  sued ;  for  the  writ  says,  quod  insimul  ei  pro  indiviso  Untnt.  Co. 
L.  167.  a. 

So,  if  one  disseises  the  other,  partition  does  not  lie  during  the  disseisin* 
Ibid. 

So,  a  purchaser  from  one  parcener  shall  not  join  with  another,  in  parti- 
tion, against  the  third  parcener.  Co*  L.  175.  b.  R.  Dy.  128.  a.  Bend* 
pi.  76.  210. 

So,  partition  lies  only  against  the  tenant  of  the  freehold.  Co.  L<  167« 
a.     Vide  Pleader,  (3  F  1,  &c.) 

Except  where  petition  is  brought  by  tenant  in  common,  for  a  term  of 
years.    Co.  Ent.  419.  a. 

(C  7.)  How  the  partition  shall  be  made. 

After  judgment  in  a  writ  of  partition,  the  sheriff,  by  the  oath  of  a  jury, 
shall  make  a  division  into  equal  parts,  and  render  to  each  pa  rcener  a  part. 
Vide  Pleader,  (3  F  4.) 

The  sheriff  may  render  6rst  to  the  eldest  or  youngest,  or  to  which  he 
pleases.     (Vide  Lit.  S.  249.) 

But  if  there  be  land  in  fee,  and  other  land  in  tail,  he  ought  to  render  to 
each  a  part  of  the  land  in  tail.     Co.  L.  173.  a. 

[By  commission  out  of  chancery.  Vide  Chancery  (4  E). — ^\''ide  post, 
(C  10.)] 

(C  8.)  Rent  for  owelty  of  partition : — How  granted. 

So,  if  tenements,  which  descend  to  parceners,  are  the  one  of  less  ralue 
than, the  other,  they  may  make  partition  between  them,  that  one  shall  have 
the  one  tenement,  and  the  other  the  other,  and  that  she  who  [*]has  the  ten- 
ement of  the  greater  value,  shall  grant  a  rent  out  o(  it  to  the  other  and  her 
heirs  for  owelty  of  partition.     Lit.  s.  251. 

And  such  rent  is  not  a  rent  service,  but  a  rent-chai^e.     Lit.  s.  253. 

And  may  be  granted  by  parol,  without  a  deed.     Lit.  s.  252.     Vide  ante, 

(C  5.) 

But  if  it  was  granted  out  of  other  land,  it  ought  to  be  by  deed*     Co.  L. 

169.  b.  ^     ^ 

If  a  rent  be  granted  for  equality  of  partition,  without  saying  out  of  what 
land,  it  shall  be  issuing  out  of  the  purparty  of  the  parcener  who  granted  it. 

Ibid.  _      ^      ^ 

If  a  rent  be  reserved,  it  amounts  to  a  grant.     Co.  L.  170.  a. 
If  husband  and  wife  grant  a  rent  for  equality  of  partition  out  of  the  .pur- 
party of  the  wife,  it  binds  for  ever,  if  the  partition  was  equal.     Co.  L. 

169.  b.  ...  X  J  I-'    u^* 

If  a  rent  be  granted  for  equality  of  partition,  the  grantee  and  his  heirs 

may  distrain  for  it  of  common  right,  into   whatsoever  hands  the  tenements 
out  of  which,  &c.  shall  come.     Lit.  s.  252. 

(C  9.)  Partition,  when  indefeasible :— If  made  by  writ  of  par- 
tition. 

If  a  partition  be.made  by  writ  de  partitionefacienda  after  the  appearance 
of  the  tenant,  the  judgment  is,  quod  Jirma  el  siabilis  imperpetuum  Uneatur, 
snd  therefore  it  shall  not  be  defeated.     Co,  L.  168.  b.  171.  a. 

Vol.  V.  31  [*256] 


238  PARCENER. 

Though  made  against  a  ftmt  covert*     Co,  L.  171.  a.. 

And  though  it  be  not  equal.     Ibid. 

So,  it  shall  not  be  defeated  though  it  is  not  equal,  and  any  one  of  the  par- 
ties is  an  infant.     Co.  L.  171.  a.  b. 

So,  by  the  st.  8  &  9  W.  3.  31.  if  made  without  the  appearance  of  the 
tenant,  if  she  does  not  appear  within  fifteen  days  after  the  return  of  the 
attachment,  where  an  affidavit  was  made  of  notice  to  the  tenant  forty  days 
before  the  return  of  the  writ,  and  a  copy  of  it  left  with  the  occupier  of  the 
land. 

But  by  the  same  statute,  if  judgment  be  in  a  writ  of  partition,  without 
the  appearance  of  the  defendant,  upon  motion  showing  a  probable  bar,  or 
that  the  demandant  hath  not  title  to  so  much,  within  a  year  after  judgment, 
or  (if  the  party  was  an  infant,  covert^  non-sane,  or  out  of  the  realm)  after 
the  inability  is  removed,  the  court  may  order  the  defendant  to  plead,  &c. 

Or,  if  the  demandant's  title  be  admitted,  but  the  partition  appears  une- 
qual, the  court  may  award  a  new  partition. 

[This  statute  applies  only  to  cases  where  the  tenant  does  not  appear.  1 
Bos.  &  Pull.  344.     See  2  Bl.  1134.  11 59.] 

(C  10.)  If  made  by  commission. 

So,  a  partition  by  commission  out  of  chancery  binds  all  of  full  age,  if 
part  of  the  land  in  capite  be  allotted  to  each  ;  for  there  is  a  proviso  in  the 
writ  to  such  intent.     Co.  L.  171.  a. 

So,  if  it  be  equal,  though  some  be  within  age.     Ibid. 

[^]  But  an  unequal  partition  by  commission  does  not  bind  any  within 
age ;  for  it  is  made  salvo  jure  51,  &c.     Co.  L.  171.  a. 

Vide  Chancery,  (4  E.) 

(G  11.)  If  made  by  consent. 

So,  a  partition  of  lands  in  fee-simple  by  persons  of  full  age,  sound  memo- 
ry, and  not  covert,  by  agreement  between  them,  never  shall  be  defeated. 
Co.  L.  166.  a. 

Though  the  part  of  one  be  not  equal  in  yearly  value  to  the  part  of  the  oth- 
er.    Lit.  s.  255.     Co.  L.  166.  a. 

So,  by  persons  within  age,  if  it  be  equal.     Co.  L.  171.  a. 

S09  if  a  bastard  eigne  and  mulier  puisne  make  partition  between  them,  the 
mulier  shall  be  bound  by  it  forever^     Co.  L.  170.  b. 

So,  if  husbands  and  their  wives  parceners  make  partition,  which  was  equal 
at  the  time  of  the  partition,  it  shall  not  be  afterwards  defeated.     Lit.  s.  257. 

Neither  by  the  wives  after  the  coverture  determined,  or  by  their  heirs. 
Co.  L.  171.  a. 

Though  by  surrounding  or  neglect,  the  parts  afterwards  become  unequal. 
Ibid. 

So,  if  a  partition  be  made  between  husbands  and  their  wives,  not  equal  at 
the  time  of  the  partition,  it  shall  not  be  defeated  during  the  coverture.  Co. 
L.  166.  a. 

Or,  if  such  partition  be  between  parceners,  where  any  one  is  nonsane,  it 
shall  be  good.during  the  life  of  the  person  non-sane.     Ibid. 

So,  if  parceners  make  partition  within  age,  and  agree  to  it  at  full  age,  by 
taking  all  the  profits  of  their  parts,  &c.  it  shall  be  good  for  ever.  Lit.  »• 
258. 

So,  if  parceners  make  a  partition  of  lands  in  tail,  which  is  equal,  it  shall 
nat  be  defeated  by  them,  or  their  issues.     Co.  L.  1 73.  b» 
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So,  if  each  part  is  not  equal  in  value,  it  shall  not  be  defeated  during  the 
lives  of  the  tenants  in  tail.     Lit.  s.  255. 

So,' if  land  in  fee  ilB  allotted  upon  a  partition  to  one  parcener  and  land  in 
tail  to  another,  it  shall  be  good  as  long  as  both  estates  continue  without  al- 
teration ;  for  it  is  not  necessary  that  the  estates  of  the  land  are  equal*  lAU 
8.  260. 

(C  12,)  When  it  may  be  defeated : — ^If  it  be  not  equal. 

But  if  a  partition  be  of  lands  in  tail,  and  one  part  is  not  equal  in  value  to 
the  other  ;  after  the  death  of  one,  her  issue  may  disagree  to  the  partition. 
Lit.  s.  255.     Co.L.  166.  a. 

So,  if  a  partition  not  equal  be  of  lands  in  fee,  or  tail,  where  any  parcener 
is  within  age,  if  she  does  not  agree  to  it  at  her  full  age ;  she  may  avoid 
it  at  any  time  during  her  non-age,  or  afterwards.  Lit.  s.  358.  Co.  L.  166.  a. 

So,  if  such  partition  is  made  between  husbands  and  their  wives ;  after  the 
coverture  determine,  the  wife  or  her  heir  may  defeat  it»  Co*  L.  166.  a.  Lit. 
a.  256. 

(C  13.)  If  one  purparty  be  evicted. 

So,  if  the  purparty  of  one  parcener  be  evicted  by  a  title  paramount,  the 
partition  shall  be  defeated  ;  for  the  partition  imports  a  warranty  [^jand  con- 
dition in  law,  that  the  one  shall  enter  upon  the  other  and  enjoy  ner  part  in 
farceny,  if  she  be  evicted,  as  long  as  the  privity  between  them  continues, 
.it.  s.  262.     (Vide  Co.  L.  173.  b.) 

Though  the  eviction  be  only  of  part  of  the  purparty.     Co.  L..173.  b. 

Or,  only  of  an  estate  of  freehold :  as,  for  life,  or  in  tail,  &c.  Co.  L.  1 74.  a. 

So,  if  all  the  land  in  fee  be  allotted  to  one,  and  the  land  in  tail  to  another 
parcener,  and  she  who  has  the  land  in  fee  aliens  her  part ;  her  heir  may  en- 
ter into  the  land  in  tail  to  have  a  recompence  out  of  it  for  so  much  as  be- 
longs to  her.     Lit.  s.  260. 

So,  if  she  who  has  the  land  in  fee  makes  an  estate-tail  only ;  for  the  re- 
version after  the  tail  ended,  is  not  of  any  account.     Co.  L.  173.  a. 

So,  if  she  aliens  only  part  of  the  land  in  fee,  her  heir  may  waive  the 
residue,  and  enter  upon  the  land  in  tail.     Ibid. 

.  Though  it  was  not  known  that  any  part  of  the  land  was  entailed  ;  for  ev- 
eryone shall  be  intended  to  be  conusant  of  her  title.     Co.  L^  173.  b. 

But  if  the  privity  between  the  parceners  be  destroyed  before  eviction,  then 
the  parcener  who  was  evicted  shall  not  enter  into  tlie  part  of  the  other ;  as, 
if  after  partition  between  A.  and  B.  the  one  aliens  in  fee,  and  then  the  ali- 
enee is  evicted ;  the  alienor  shall  not  enter  upon  the  other :  for  by  her  alien- 
ation she  has  dismissed  herself  to  have  any  of  the  tenements  as  parcener^ 

Lit.  8.  262. 

So,  she  shall  not  take  advantage  of  a  warranty  in  law.     Co.  L.  174.  a. 

So,  if  land  in  tail  be  allotted  to  A.  and  land  in  fee  to  B.  who  aliens,  and 
afterwards  her  heir  enters  into  the  part  of  A.,  she  cannot  enter  into  the  land 
in  fee  which  was  aliened  •,  for  by  the  alienation  the  privity  was  destroyed. 

Co.  L.  172.  b.  ,    .     ,.^  1.      t-  . 

Y«t  if  she  who  had  the  land  in  fee  aliens  only  for  life,  or  years  ;  her  heir 

shall  not  enter  inlo  the  land  in  tail.     Co.  L.  173.  a. 

So,  if  she  who  had  the  land  in  tail,  discontinues  in  fee,  her  issue  shall  not 
enter  into  the  part  of  the  other,  for  be  has  remedy  by  ^formedon  for  the 

land  in  tail.     Ibid,  r*.^.^«-i 
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(C  14.)  How  it  shall  be  defeated. 

When  a  partition  hy  a  commission  out  of  chancery  is  avoidable,  it  may  be 
defeated  by  a  scire  facias.     (Vide  Co.  L.  171.  a.) 

Or,  by  a  writ  of  partition.     Ibid. 

So,  if  a  partition  be  voidable  for  want  of  equality,  she  who  would  defeat  it 
may  waive  assenting  to  her  part,  and  enter  intp  !the  part  of  the  other.  Co. 
hf  174,  a. 

And  by  8uc^  entjry  she  defeats  the  whole  partition.     Ibid. 

But  if  a  parcener  be  evicted  after  partition,  and  would  take  advantage  oi 
the  warranty  in  law  anniexed  to  the  partition  ;  she  does  not  defeat  the 
whole  partition,  but  shall  have  a  reconopence  for  that  which  she  has  lost* 
Ibid. 

And  she  shall  have  a  reconipence  for  her  moiety  only,  by  which  the  loss 
will  be  equal.     Ibidf 

(C  15.)  The  effect  of  a  partition. 

Upon  partition  made,  the  occupation  and  descent,  which  before  were  in 
common,  shall  be  several  and  distinct.     Sav.  1 13. 

But  a  co-parcener,  after  partition,  continues  in  the  same  privity  of 
[*]estate  98  before  ;  for  it  does  not  convey,  or  make  any  alteration  of  the 
estate.     Sav.  113. 

And  therefore,  parceners  shall  have  aid,  and  vouch,  &c.  (which  are  found- 
ed in  privity,)  after  partition  as  well  as  before.     Ibid. 

So,  parceners  shall  be  in  from  the  common  ancestor,  as  before :  for  the 
partition  does  not  make  any  degree.     Ibid. 

So,  a  partition  of  the  demesnes  of  a  manor  docs  not  sever  them  from  the 
manori  a^  long  aa  the  manor  continues  in  parcenary.     Ibid. 

PARCO  FRACTO* 

Vide  Distress,  (D  2.) 

PARDON. 

(A)  BY  THE  KING ;  IN  WHAT  CASES  GRANTED ;— [HEREIN 

OF  THE  EFFECT  OF  A  PARDON.]  infra. 

(B)  IN  WHAT,  NOT.  p.  230. 

(C)  HOW  EXPOUNDED,  p.  230, 

(D)  BY  WHAT  WORDS  IT  SHALL  BE.  p.  230. 

(E)  WHAT  OFFENCES  A  PARDON  DISCHARGES. 

(E  1.)  Spiritual  offences,  &c.  p.  331. 

(E  2.)  A  pardon  of  the  foundation  discharges  all  deoen- " 
dant.  p.  231,  *      •    »*  I   « 

(F)  WHAT  NOT.  p.  232. 

(G)  PARDON,  HOW  GRANTED,  p.  234. 
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In  what  case9  granted,  m  what  not.  S41 

(H)  HOW   THE    PARTY   SHALL   TAKE    THE  BENEFIT  OF  A 
PARDON,  p.  235. 

<I)  EXCEPTION  IN  A  PARDON,  p.  237. 

<A)  BY  THE  KING;   IN  WHAT  CASES   GRANTED :— [HEREIN 

OF  THE  EFFECT  OF  A  PARDON.] 

The  king  by  his  prerogative,  may  grant  his  pardon  to  all  ofienders  attaint- 
ed  or  convicted  of  a  crime,  where  he  has  hope  of  their  amendment.  St.  P. 
C.  99.  a.  3  Inst.  233.  Vide  Parliament,  (L  46.)  Vide  Prerogative, 
(D  8.) 

And  therefore,  in  high,  or  petit  treason,  a  pardon  may  be  granted  by  the 
Icing  alone.     3  Inst.  233. 

So,  in  murder.     R.  4  Mod.  61.     Sho.  384.     (Vide  Sal.  499.) 

In  all  felonies.     3  Inst.  233. 

So,  if  a  man  be  convicted  for  maoalaughter,  the  king  may  pardon  the 
burning  in  the  hand.     3  Inst.  237. 

So,  though  he  be  convicted  in  an  appeal.  H.  P.  C.  252.  Vide  3  Inst. 
237.) 

So,  if  convicted  for  heresy,  or  other  ecclesiastical  ofience.  3  Inst.  238. 
Vide  post,  (E  1.) 

^*]So,  the  king  may  pardon  piracy.     3  Inst.  238. 

1o,  the  king  may  pardon  any  crime  or  ofience  before  attainder,  or  convic- 
tion.    3  Inst.  233. 

The  judgment  against  a  petty  jury  in  an  attaint ;  for  though  it  be  the  suit 
.  of  the  party,  this  judgment  does  not  give  satisfaction  to  the  party.  3  Inst. 
237. 

The  imprisonment  for  two  years  in  a  judgment  upon  the  st.  W.  2.  3d.  Ibid. 

So,  all  that  is  forfeited  to  the  king  by  attainder,  he  may  restore  by  his 
charter.     3  Inst.  233. 

(B)  IN  WHAT,  NOT. 

But  by  the  st.  2  Ed.  3.  2.  conf.  by  4  Ed.  3.  ]3.  a  charter  of  pardon  shall 
not  be  granted  but  in  cases  where  a  man  kills  another  per  infortunium^  or 
se  defendendo. 

And  by  the  stat.  14  Ed.  3.  15.  no  charter  shall  be  henceforward  granted 
of  the  death  of  a  man,  or  other  felony,  except  in  case  where  the  king  may 
do  it,  saving  his  oath  of  his  crown  ;  and  a  charter  to  the  contrary  shall  be 
held  for  none. 

Yet  these  statutes  do  not  restrain  the  king's  prerogative  ;  but  they  arc  a 
Caution  for  his  using  it  well.  Semb.  cont.  St.  P.  C.  101,  &c.  Ace.  4 
Mod.  63.     Sal.  499.     (Vide  Show.  284.) 

And  therefore,  a  pardon  with  a  non  obstante  of  the  statute  is  usual.  St. 
P.  C.  101.  a.     Mo.  752.     Kelg.  24. 

So,  the  king  cannot,  by  his  pardon,  discharge  the  appeal  of  the  party. 
H.  P.C.  251.     3  Inst.  237. 

Or,  a  thing  in  which  a  subject  has  a  property,  or  interest.     Vide  post,  (F). 

So,  the  king  by  his  pardon  cannot  make  restitution  of  blood,  where  the 
blood  is  corrupted  by  attainder  ;  for  it  must  be  done  by  act  of  parliament. 

3  lost.  233. 
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(C)  HOW  EXPOUNDED. 

A  general  pardon  shall  be  expounded  most  strongly  against  the  king,  and 
for  the  benefit  of  the  subject.     5  Co.  48.  50.  a. 

And  therefore,  where  the  king  pardons  all  his  subjects  :  an  alien,  residing 
as  a  friend  in  the  kingdom,  shall  be  pardoned ;  for  be  is  a  subject,  though 
not  a  natural  subject.     Semb.  Hob.  271. 

But  a  pardon  to  A.  of  all  debts,  shall  not  be  extended  to  a  debt  bj  A.  and 
B.    3  Inst.  239.     [So  as  to  discharge  B.] 

A  pardon  of  all  trespasses,  does  not  extend  to  the  cutting  of  wood  in  a 
forest,  which  amounts  to  waste.     R.  Jon.  279. 

[The  recognizance  of  a  person  indicted  for  beating  a  custom-house  officer, 
indiminut,  reventionum  dom.  regis^  was  discharged  on  an  act  of  grace]  7  G. 
though  such  offences  are  excepted.     Bunb.  88.3 

(D)  BY  WHAT  WORDS  IT  SHALL  BE. 

» 

If  the  king  pardons  treason,  murder,  rape,  &c.  it  shall  not  be  allowed,  if 
the  crime  be  not  specified  in  the  charter.     3  Inst.  236. 

So,  a  comoiission  or  grant  of  an  office,  does  not  amount  to  a  pardon  [*]for 
high  treason ;  for  a  pardon  by  express  words  is  necessary.     R.  2  Rol.  50. 

So,  if  the  king  pardons  all  felonies;  this  extends  to  petit  treason,  as  well 
as  murder,  manslaughter,  arson,  bui^glary,  robbery,  rape,  &c.  Co.  L. 
391.  a. 

So,  chance-medley,  se  defendendo^  and  petit  larceny.     Ibid. 

So,  a  pardon  of  all  felonies  in  which  treason  is  excepted,  will  be  a  plea  to 
an  indictment  for  felony  against  him  who  has  committed  treason.  Per 
Coke,  Poph.  cont.  2  Leo.  28. 

So,  a  pardon  is  sufficient  though  the  words  are  not  positive :  as,  a  pardon 
of  outlawry,  if  any  be.  discharges  him  who  is  outlawed.     3  Inst.  2*38. 

So,  apardon  of  the  alienation  of  lands  which  areholden  in  capite,  ut  dicitur, 
3  Inst.  239. 

(E)  WHAT  OFFENCES  A  PARDON  DISCHARGES. 
(E  L)  Spiritual  offences,  &c. 

If  a  suit  be  between  party  and  party  in  the  spiritual  court  pro  salute  am- 
mcB^  or  reformatione  morum^  the  king^s  pardon,  before  or  after  the  suit  begins, 
discharges  it ;  for  the  suit  is  for  the  king.  R.  5  Co.  51.  a.  R.  2  Cro.  335. 
2  Bui.  182.     Cont.  Cro.  El.  684. 

If  a  suit  be  in  the  Star-chamber,  for  a  misdemeanor.  5  Co.  51.  a.  3 
Inst.  238. 

So,  where  the  suit  is  in  the  spiritual  court,  ex  officio.  R.  5  Co.  51.  b.  R. 
Cro.  El.  684.  • 

So,  if  a  pardon  be  after  sentence  in  the  Star-chamber,  or  spiritual  court,  it 
dischai^es  the  sentence,  and  consequent  disabilities.  R.  Cro.  Car.  55*  Adm. 

2  Cro.  335. 

If  a  suit  be  in  the  spiritual  court  for  simony,  a  pardon  discharges  the  pen- 
alty ;  though  it  does  not  enable  to  retain  the  benefice.  R.  Cro.  El.  686. 
Mo.  916. 

If  a  man  be  convicted  for  heresy,  the  king  by  pardon  may  discharge  ii. 

3  Inst.  238. 
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So,  if  a  penalty  be  given  bj  statute  to  him  who  will  sue  for  it ;  the  king, 
before  suit,  may  pardon  the  whole  penalty.     Ibid. 

And  the  moiety,  or  king's  part,  alter  the  suit  commenced.     Ibid.    ' 

(E  2.)  A  pardon  of  the  foundation  discharges  all  depeiident. 

So,  if  the  king  pardons  the  foundation,  all  dependent  upon  it  shall  be  par- 
doned :  as,  if  a  pardon  be  of  an  offence  after  a  suit  for  it  in  the  spiritual 
court;  no'  costs  shall  be  afterwards  given.  R.  5  Co.  61.  b.  2  Rol.  299. 
1. 2.     R.  Latch,  1 90.     Vide  post,  (F.) 

If  a  pardon  be  after  an  action  commenced,  and  before  judgment,  the  amer- 
ciament shall  be  pardoned,  though  it  was  not  due  before  judgment :  for  the 
delay,  for  which  it  was  given,  was  pardoned.  Co.  L.  126.  b.  R.  5 
Co.  49. 

If  there  be  a  pardon  of  a  trespass,  before  outlawry  for  it,  the  king^s  fine  is 
pardoned.     2  Rol.  (179.)  1.  10. 

If  the  contempt  be  pardoned,  excommunication  for  it  is  discharged.  2 
Rol.  (178.)  1.  45.     Jon.  227.     Cro.  Car.  199. 

[*JIf  a  bill  in  the  Star-chamber,  before  pardon,  be  exhibited  for  matter 
withm  the  jurisdiction  of  the  court  as  to  one  defendant,  and  for  a  matter  scan- 
dalous as  to  another,  and  after  a  pardon  of  all  contempts  the  bill  is  dismiss- 
ed as  to  the  scandal  with  costs ;  the  costs  are  discharged  by  the  pardon. 
R.  Hut.  79.     R.  Cro.  Car.  68. 

Though  a  bill  depending  was  excepted  out  of  the  pardon  :  for  this  relates 
only  to  matter  against  the  other  defendant.     R.  Hut.  79. 

After  an  indictment  for  a  forcible  entry,   and  restitution  upon  it;  if  the 

king  pardons  the  force,  the  defendant  cannot  afterwards  proceed  upon  a 

traverse  to  the  indictment  to  obtain  restitution.     R.  Yel.  99.     2  Cro.  149. 

After  trespass  for  a  battery,  and  before  judgment,  if  the  king  pardons  the 

force,  there  shall  be  ho  capiatur.     Cro.  Car.  32. 

If  a  stroke  be  the  1  Apr.  upon  which  death  ensues  10  Apr.  and  the  king 
pardons  all  offences  till  4  Apr.  by  which  the  stroke  was  pardoned  ;  by  con- 
sequence the  murder  shall  be  discharged.     R.  PJ.  Com.  401  • 

If  an  obligation  be  ad  parend*  mandate  ^cc/mce,  a  pardon  of  the  offence 
and  excommunication  discharges  the  obligation.     Mod,  Ca.  71.  2  Lev.  36. 
If  the  king,  after  verdict  upon  an  obligation  and  non  est  factum  pleaded, 
pardons  all  debts,  and  judgment  be  afterwards  entered ;  yet  it  shall  be  dis- 
charged by  the  pardon,  and  the  defendant  may  plead  it.     3  Inst.  235. 

A  pardon  of  a  debt  discharges  all  suits  for  it ;  or  vice  versa,  3  Inst.  239. 
[If  the  felony  has  its  commencement  before  the  pardon  takes  place,  but 
not  its  completion,  the  pardon  shall  operate  in  favour  of  the  prisoner,  as  it 
would  have  done  had  the  felony  been  complete  before  the  pardon.  This  is 
the  true  sense  of  the  doctrine  in  Cole's  case.  Plowd.  401 .  supra^  Quod  not?. 
Post.  64.] 

(F)  WHAT   NOT. 

But  a  pardon  of  all  felonies,  where  the  party  is  attainted,  does  not  dis- 
charge the  attainder,  or  execution  upon  it.  St.  P.  C.  102.  b.  H.  P.  C. 
251.     3,  Inst.  238. 

So,  a  pardon  of  the  attainder,  or  execution,  without  mention  of  the  felo- 
ny, does  nbt  pardon  the  felony.     St.  P.  C.  102.  b.     H.  P.  C.  251. 

Nor,  shall  a  pardon  of  the  felony  only,  when  a  man  is  abjured,   discharge 

him  without  mentioning  the  abjuration.     St.  P.  C.  102.  b. 
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So,  a  pardon  of  a  felony  of  which  he  stands  indicted  is  not  good,  if  he  be 
not  indicted.     H.  P.  C.  251.     3  Inst.  238. 

A  pardon  of  felony,  without  mention  of  bigamy,  is  not  good,  where  the 
felon  had  prayed  his  clergy,  and  it  was  objected  (hat  he  was  bigamusy  and  a 
writ  issued  to  certify  whether,  &c.     St.  r.  C.  102.  b. 

So,  a  pardon  of  several  jointly  of  all  felonies  by  them  committed  is  not 
good  ;  for  felony  is  several.     Ibid. 

So,  if  it  says,  by  them,  or  any  of  them,  committed.     St.  P.  C.  102.  b. 

So,  a  pardon  of  a  felonious  killing  does  not  pardon  murder.  Ray.  13. 
R.  Cont.  3  Mod.  37. 

So,  a  pardon  to  be  acquitted  of  the  escape  of  prisoners  discharges  him  of 
a  negligent,  not  of  a  voluntary  escape.     St.  P.  C.  102.  b. 

[*]So,  a  pardon  of  a  felony  for  which  he  was  attainted,  et  omniaqute  ad 
dominum  regem pro  felonia  pradict.  pertinent^  without  words  of  restitution, 
does  not  entitle  dim  to  a  debt  due  upon  an  obligation  :  for  that  was  vested 
in  the  king  by  the  attainder,  without  otfice.     R.  2  Rol.  (178.)  I.  10. 

So,  a  pardon  of  an  outlawry  for  felony,  does  not  restore  his  goods  or  lands 
forfeited  by  the  outlawry,  without  words  of  restitution.  2  Rol.  (1 79.)  I.  15. 
Vide  infra. 

So.  a  pardon  of  felony  does  not  restore  a  disability  by  corruption  of  blood. 
PI.  Com.  557,  558. 

Nor,  enable  him  to  be  tenant  by  the  curtesy,  if  he  has  not  issue  after, 
though  he  had  before  the  attainder.     1 3  H.  7.  1 7.  a. 

[if  a  man  gives  a  stroke,  or  poison,  (which  till  death  ensues  upon  it  is 
only  a  misdemeanor,)  and  a  parcfon  is  granted  of  all  misdemeanors,  d^c.  but 
not  of  murder  or  poisoning,  and  afterwards  the  party  dies,  the  felony  is  not 
pardoned.     Fost.  64.] 

A  pardon  to  a  parson  of  a  church  of  all  contempts,  &c.  after  acceptance 
of  a  plurality,  does  not  restore  him  to  the  former  church.     R.  Jon.  339. 

So,  a  pardon  does  not  discharge  a  thing  in  which  the  subject  has  a  proper- 
ty, or  interest ;  as,  if  a  suit  be  in  the  spiritual  court  for  tithes,  a  legacy, 
contract  or  matrimony,  &c.     R.  5  Co.  51.  a. 

Or,  for  dilapidations.     R.  3  Mod.  56. 

If  an  incumbent,  &c.  accepts  a  plurality,  the  interest  of  the  patron  or 
king,  to  present,  shall  not  be  discharged  by  a  general  pardon.  R.  Cro.  Car. 
357,  358. 

So,  trespass  lies  upon  the  st.  de  malcfactorihus  in  parcis^  for  the  amends 
and  recompence  to  the  owner,  though  the  king  has  pardoned  the  oiTence.' 
R.  Dal.  60. 

So,  a  penalty  upon  a  conviction  for  deer-stealing,  is  not  dischai^ed  by  a 
pardon  ;  for  it  is  a  forfeiture  to  the  party  grieved.     Semb.   1  Sal.  383,  384. 

So,  after  an  indictment  for  a  nuisance,  and  a  fine  upou  it,  if  there  be  a 
pardon  of  all  ofiences ;  the  nuisance  may  be  afterwards  removed  :  for  it  is 
annoyance  to  the  subject.     R.  Sal.  458. 

So,  if  the  king  pardons  the  judgment  given  against  the  petit  jury  in  an 
attaint,  the  party  shall  have  restitution  ;  for  the  right  of  the  party  is  not  dis- 
charged  by  the  pardon.     3  Inst.  237. 

So,  the  king  cannot  by  his  pardon  discbai^e  a  nuisance,  on  an  indictment 
for  it :  for  the  suit  is  given  to  the  king,  for  the  reformation  of  the  nuisance. 
Ibid. 

Nor,  a  recognizance  or  obligation  to  the  king,  for  surety  of  the  peace  i 
before  the  condition  broken.     3  Inst.  238. 
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Nor,  an  action  commenced  qui  tam,  &c.  upon  a  penal  statute,  except  for 
the  king's  moiety  or  part*     Ibid. 

Nor,  a  penalty  given  to  the  party  grieved.     Ibid. 

[Nor,  penalties  given  between  the  informer  and  the  poor  of  the  parish* 
Str.  127.] 

Nor,  a  penalty  for  securing  a  duty,  given  in  recompenc  e  of  a  duty  taken 
away  :  as,  where  the  st.  6  Ann.  16.  gives  40^.  per  anmim^  for  admission  of 
every  broker,  and  that  any  not  admitted,  &c.  acting  as  a  broker,  shall  forfeit 
35/.  The  penalty  shall  not  be  discharged  by  [^]^n  act  of  pardon  of  all 
ofiTences  the  king  may  pardon.     R.  2  Mod.  Ca.  103,  101. 

[Nor,  by  an  act  of  grace.     Str.  5^9.1  '  "* 

So,  a  pardon  does  not  discharge  a  thing  consequent,  in  which  the  subjed 
has  an  interest  vested  in  him  :  as,  if  costs  are  taxed  in  the  spiritual  court,  a 
pardon  of  the  offence  does  not  discharge  the  costs.  R.  5  Co.  51.  b.  R.  2 
Cro.  159.     tCro.  Car.  199. 

Though  the  party  appeals  after  costs  taxed,  by  which  the  sentence  is  sus- 
pended.    R.  5  Co.  51.  b. 

Though  costs  are  awarded,  and  not  taxed;  for  by  the  award  the  party 
has  an  interest  in  them.     Cro.  Car.  9.     Cont.  2Rol.  304. 1.  40. 

So,  if  the  party  appeals  after  costs  taxed,  and  then  the  pardon  comes,  and 
upon  the  appeal  the  former  sentence  is  annulled,  and  costs  given  to  the  ap- 
pellant ;  these  costs  are  not  discharged  by  the  pardon  :  for  the  costs  being 
taxed  in  the  original  suit,  the  party  had  a  right  of  appeal,  which  was  not 
taken  away  by  the  pardon  ;  and  by  consequence  has  a  right  to  the  costs. 
R.  Cro.  Car.  47. 

So,  a  pardon  after  judgment  and  costs  taxed  in  the  star-chamber,  doe3 
not  dischai^e  the  costs  and  damages  given.     3  Inst.  238. 

So,  a  pardon  of  an  offence  does  not  discharge  a  collateral  thing  subse- 
quent to  it. 

So,  if  the  king  pardons  an  intrusion  and  entry,  this  does  not  discharge  the 
profits;  for  he  shall  have  account  for  them  against  the  intruder,  or  debt 
against  his  lessee,  if  these  actions  are  not  pardoned.     2  Rol.  (178.)  R. 

[So  the  crown's  share  only  of  a  forfeiture  is  pardoned  by  an  act  of  general 
pardon,  but  not  the  informers  on  an  information  filed  previously.  Parker, 
280.] 

So,  9  G.  3.  c.  37.  which  dischai^es  persons  who  have  incurred  penalties, 
if  they  pay  the  duty  before,  &c.  bars  only  future  actions,  but  discharges  not 
defendant  against  whom  verdict  was  obtained  before.     4  B.  M.  2460.] 

If  the  king  pardons  an  outlawry,  the  fine  to  the  king  is  not  discharged.  ^ 
Rol.  (179.)  1.  10. 

If  a  man,  bound  in  a  recognizance  to  the  peace,  commits  a  felony  ;  a 

!>ardon  of  the  felony  does  not  discharge  the  breach  of  the  recognizance.     3 
lol.  (179.)1.  17. 

If  a  man  be  outlawed,  a  pardon  of  the  outlawry  does  not  giv^  the  goods, 
without  words  of  restitution.     3  Inst.  238. 

(G)  PARDON,  HOW  GRANTED. 

A  pardon  ought  to  be  under  the  great  seal.     1  Bl.  480.] 

The  method  of  pardoning,  on  the  circuit,  and  at  theOld  Bailey,  is  this  ; 

a  sign  manual  issues,  signifying  the  king's  intention  of  either  an  absolute  of 

conditional  pardon,  and  directing  the  justices  of  gaol-deliver v    to  bail  th^ 

prisoner,  in  order  to  appear  and  plead  the  next  general  pardon  that  shall 
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come  out,  which  they  do  accordingly  ;  taking  his  recognizance  to  perform 
the  conditions  of  the  pardon,  if  any.     1  Bl.  479.] 

If  a  man  he  found  guilty  of  homicide,  se  defendendo^  he  shall  have  a  par- 
don of  right.     H.  P.  C.  250, 

[*JFor,  by  the  st.  Glo.  9.  Us  justices  assavoier  auroy,  et  It  roy  luy  tn  fra 

fa,  gract^  si  luy  phis  U 

And  therefore  the  justices,  upon  his  request,  let  him  to  mainprize,  and 
give  a  writ  to  the  chancellor  containing  the  whole  record  of  his  acquittal, 
upon  which  certificate  the  chancellor  shall  make  his  pardon,  without  speak- 
ing to  the  king.     St.  P.  C.  15.     (2  Inst.  316.) 

But  he  shall  not  be  discharged  without  a  charter  of  pardon.     St.  P.  C. 

15.  a. 

By  the  st.  27  Ed.  2.  st.  1,  2.  in  every  charter  of  pardon,  the  suggestion, 
and  the  name  of  him  who  makes  it,  shall  be  comprised ;  and  if  the  justices 
find  the  su^estion  false,  the  charter  shall  be  disallowed. 

And  by  the  st.  5  H.  4.  2.  the  name  of  him  who  makes  the  suggestion  shall 
be  specified  in  the  pardon  ;  and  if  a  felon  becomes  a  thief  afterwards,  he 
forfeits  1 00/.  to  the  king. 

But  the  effect  of  these  statutes  is  evaded  by  a  non'ohstantt.     St.  P.  C. 

102.  a. 

So,  by  the  st.  13  R.  2  st.  2.  1.  in  a  pardon  of  treason,  murder,  or  rape,  if 
the  offence  be  not  specified,  the  charter  shall  be  disallowed.  Conf.  by  the 
St.  16  R.  2.6. 

But  a  small  or  immaterial  mistake,  in  a  pardon,  does  not  vitiate  the  charter ; 
as,  if  it  says,  in  consideration  of  service  by  his  family  versus  the  crown,  where 
it  ought  to  be  erga  the  crown.     1  Rol.  297,  298. 

If  the  indictment  be,  A.  B.  of  C.  in  com.  D.,  and  the  pardon  omits  in  com. 
D.,  for  constat,  de persona.     R.  1  Rol.  297,  298. 

If  the  indictment  be  A.  B.  of  C.  knight,  and  the  pardon  be  of  A.  B.  baro- 
net.    Per  three  J.  Holt  cont.  Comb.  1 84. 

(H)  HOW  THE  PARTY  SHALL  TAKE  THE  BENEFIT  OF  A 

PARDON. 

If  a  pardon  be  by  an  act  of  parliament,  iu  which  there  is  no  exception, 
the  detendant  shall  take  advantage  of  the  pardon,  without  pleading.  St.  P» 
C.  103.  a.     3  Inst.  234.     PI.  Com.  83,  84.     Vide  Parliament  (L  46.) 

And  the  court  shall  give  him  the  benefit  of  the  act,  though  he  waives,  or 
refuses  it.     St.  P.  C.  103.  a. 

So,  he  shall  have  the  advantage  without  pleading,  where  the  act  says, 
{hat  he  shall  take  advantage  without  pleading ;  though  there  are  exceptions 
in  the  statute.     St.  P.  C.  103.  a.  Semb.  Lane,  71. 

Where  the  exception  goes  only  to  particular  persons  by  name.  2 
Leo.  28. 

But,  generally,  when  tl^ere  are  exceptions,  the  party  ought  to  plead  and 
show  that  he  is  not  a  person  excepted.  St.  P.  C.  103.  a.  H.  P.  C.  252. 
Cro.  Car.  449.     PI.  Com.  103.  a.     2  Leo.  28.     3  Inst.  234. 

So,  a  special  pardon  shall  not  be  intended,  if  it  be  not  pleaded  :  as,  if  an 
entry  of  a  judgment,  where  the  plea  was  after  a  general  pardon,  be,  nil  de 
fine  quia  pardonatur  ;  for  the  pardon  not  being  pleaded,  shall  not  bo  intend- 
ed.    R.  1  Leo.  300.     Cro.  EL  153. 

So,  if  a  capiaiur  or  in  misericordia  be  entered^  where  the  plea  waft  after  a 
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general  pardon,  it  is  well ;  for  perhaps  there  was  an  exception.  K.  Cro.  £L 
768.   778. 

And  if  there  be  a  general  pardon,  in  which  there  are  exceptions,  the  court 
need  not  take  notice  of  it,  if  it  be  not  pleaded.     Lane,  71. 

[""^jSo,  if  a  man  has  a  charter  of  pardon  from  the  king,  he  ought  to  plead  it 
in  bar  of  the  indictment.     1  Rol.  297. 

So,  he  ought  to  plead  it,  showing  his  charter  sub  pede  sigillu     St.  P.  C. 
103.  a.     H.  P.  C.  252. 
And  if  he  pleads  not  guilty,  he  waives  his  pardon.     R.  Kelg.  25. 
Yet,  if  a  pardon  be  of  murder  and  manslaughter,  and  he  pleads  not  guilty 
to  the  indictment  for  murder,  and  is  found  guilty  of  manslaughter,  he  shall 
afterwards  have  the  benefit  of  the  pardon.     Dub.  Kelg.  25. 

[Qn  an  indictment  for  returning  from  transportation,  the  king's  sign  man- 
ual may  be  given  in  evidence  ;  and  if  not  revoked,  and  the  condition  be  lit- 
erally, though  not  substantially,  complied  with,  the  prisoner  shall  be  dis- 
charged.    2  Bl.  797,] 

[Defendant  in  an  information  for  maihem  shall  have  the  benefit  of  an  act 
of  grace,  though  he  did  not  insist  on  it  at  his  trial ;  but  shall  pay  prosecutor 
full  costs.     iWils.  S14.J 

So,  if  there  be  a  variance  in  the  addition,  &c.  between  the  charter  and 

the  indictment,  he  ought  to  aver  that  he  is  the  same  person.     H.  P.  C.  253. 

And  if  the  pardon  be  between  the  verdict  and  the  judgment,  he  may  plead 

it,  though  he  has  not  a  day  in  court,  for  necessity ;  for  he  cannot  have  an  au- 

dita  querela,  or  scire  Jacias^  against  the  king.     3  Inst.  235. 

So,  by  the  st.  10  Ed.  3.  3.  a  man  pardoned  ought  to  find  six  suflScient 
mainpernors,  before  the  sheriffand  coroners  of  the  county  where  the  felony 
was  done  ;  and  the  mainprises  shall  be  sealed  with  their  seal,  and  returned 
into  chancery ;  otherwise  the  charter  shall  be  holden  for  none.  But  this 
statute  is  now  repealed  by  the  st.  5  <S^  6  W.  &  M.  13. 

And  therefore,  when  he  pleads  his  pardon,  he  ought  to  have  a  writ  of  al- 
lowance, testifying  that  he  has  found  sureties  according  to  the  statute.  4 
Mod.  62.  Ray.  1 3.     Per  Holt,  Show.  283.     Sal.  499.  3  Inst.  235. 

Or,  he  may  plead  the  pardon,  with  an  averment  that  he  has  found  sure- 
ties, proui  patet  per  recordum*     3  Inst.  335. 

So,  by  the  st.  5  &  6  W.  &  M.  13.  which  repeals  the  st.  10  Ed.  3.  the 
justices,  before  whom  a  pardon  of  felony  is  pleaded,  may  at  discretion  re- 
mand the  party  to  prison,  till  he  enter  into  recognizance  with  two  sureties, 
or  if  an  infant,  or  covert,  till  they  find  two'sureties  for  good  behaviour  for 
seven  years. 

[There  has  been  no  instance,  since  this  statute,  of  the  court's  requiring 
recc^nizance  for  the  good  behaviour  of  a  person  pardoned  for  murder. 
Str.  1203.] 

But  there  needs  no  writ  of  allowance,  if  there  be  a  special  non-ohstanU^ 
H.  P.  C.  250.     Cro.  Car.  596,  597. 

So,  if  he  has  no  writ  of  allowance,  he  shall  not  be  hanged.     H.  P.  C» 
253. 
So,  it  is  not  necessary  for  treason.     R.  Cro.  El.  814. 
So,  by  the  st.  10  Ed.  3.  3.  if  he  finds  surety  for  his  good  behaviour,  and 
ader  mainprise  does  contrary  to  the  peace,  the  charter  shall  be  held  for 
none. — (Repealed  by  the  st.  5  &  6  W.  &  M.  13.) 

And  therefore,  upon  the  peace  broken,  a  scire  facias  lies  to  repeal  the 
patent :  and  l^e  shall  be  hanged  for  his  first  ofTencc.     H*  P*  C.  252. 
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I  *]So,  if  k  appears  by  an  indictment  confessed  in  the  same  coart  where  he 
pleads  his  pardon,  that  he  has  broken  the  peace :  the  charter  shall  be  disat- 

lowed.     St.  P.  C.  104.  a.  .      i.      u  ^      •.. 

But  where  there  is  a  special  non-obstante  of  the  statute  in  the  charter,  it 
shall  be  good,  though  the  peace  be  broken.     H.  P.  C.  25?. 

So,  if  a  man  be  outlawed  in  an  appeal,  and  has  a  pardon,  he  ought  to  sue 
a  scire  facias  against  the  appellant,  before  allowance  of  the  pardon.     St.  P. 

C.  104.  b. 

[On  a  pardon  for  a  misdemeanour,  the  defendant  shall  not  be  put  to  the 

bar,  nor  plead  it  on  his  Jcnees.     Str.  816.] 

(I)  EXCEPTION  IN  A  PARDON. 

If  an  offence  be  excepted,  a  corporal  or  pecuniary  penalty,  consequent  to 
it,  is  also  excepted.     K.  5  Co.  47.  a. 

if  an  offence  and  fraud,  in  not  collecting  or  payiqg  the  revenue,  or  other 
money  to  the  king,  be  excepted ;  a  penalty  for  importing  prohibited  goods 
will  be  excepted.     Dub.  3  Mod.  241. 

If  accounts  are  excepted  in  an  act  of  pardon,  a  sum  due  upon  an  account 
stated  is  excepted.     R.  3  Lev.  135. 

So,  a  debt  for  rent  to  the  king^  shall  be  excepted,  though  by  negh- 
gence,  of  the  clerk  it  was  not  in  charge  in  the  excheguer.     R.  Cro.  Car. 

349.  .     ,    „ 

If  a  bond  to  pay  a  debt,  &c.  be  excepted,  a  recognizance  to  pay  it  shall 

be  within  the  exception.     R.  Hard.  369. 

If  burglary  be  excepted,  a  man  attainted  for  burglary  is  within  the  excep- 
tion.    3  Inst.  234. 

But  where  an  exception  goes  only  to  the  penalty  or  forfeiture,  nothing  is 
excepted  but  what  is  necessary  for  recovery  of  the  penalty ;  as  the  prosecu- 
tion :  for  the  imprisonment  and  all  corporal  punishment  arc  pardoned.     R.    - 
5  Co.  47.  a. 

If  all  offences  in  taking  away,  or  purloining  the  king's  goods,  money,  &c. 
are  excepted,  felony  in  purloining  them  will  be  pardoned.  Hard.  367. 
(Cro.  Car.  449.) 

An  exception  of  murder  does  not  extend  to  a/c/o  de  se.     R.  1  Lev.  8. 

PARISH. 

(A)  PARISH,  WHEN  TAKEN  FOR  A  DIOCESE,  infra. 

(B)  PARISH. 

(B  1.)  WhatshaUbe.  p.  238. 
(B  2.)  What  not.  p.  238. 

(C)  VILL. 

(C  1.)  What  shall  be.  p.  238. 
(C  2.)  What  not.  p.  239. 

(A)  PARISH,  WHEN  TAKEN  FOR  A  DIOCESE. 

Paroccia  signified  antientlj  the  precinct  or  diocese  of  the  bishop.     Seld 
de  Dec.  80.     [Edit.  1726.  3  vol.  1 120.     2  Wils.  182.] 
■•  [*i>37] 
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[»3(B)  PARISH. 
(B  1.)  What  shall  be. 

In  the  time  of  Honorius,  archbishop  of  CaDterbuiy,  England  was  divided 
Into  parishes.  Camb.  Brit,  in  the  Introduction.  Cont.  Seld.  H.  of  T.  3 
vol.  1208. 

Every  precinct  which  belongs  to  the  same  parochial  church  is  one  parish. 
Norn.  verb.  Parish. 

A  parish  was  a  precinct  within  a  diocese,  which  comprehended  one  or 
more  vills,  or  a  lesser  territory.  Seld.  de  Dec.  c.  6.  s.  3.  p.  80.  3  vol. 
1120. 

For  several  vills.  may  be  contained  in  the  same  parish. 

And  ^therefore,  parochia  is  said  to  be  locus  in  quo  populus  alicujus  ecclesia 
d^git.     5  Co.  67.  a. 

So,  plures  liamhtti  potuenmt  pertinere  ad  unam  parochiam.  FI.  4.  c.  15. 
8.  9. 

Soy  plures  parochicB  potuenmt  periinere  ad  unam  villam,    Fl.  4.  c.  16.  s.  9. 

(B  2.)  What  not. 

But  if  a  place  has  not  a  church,  churchwardens,  and  sacramentalia^  it  is 
not  properly  a  parish. 

So,  it  shall  not  be  a  parish  by  reputation  within  the  st.  43  El.  2.  if  it  had 
not  a  parochial  chapel,  chapel-wardens,  and  sacramentalia,  at  the  time  of 
the  statute.     R.  Sal.  501. 

Though  it  had  a  distinct  overseer,  and  maintained  its  own  poor.  Sal.  501  • 

Though  it  had  also  a  chapel-warden,  by  whom  rates  are  collected  there, 
and  paid  to  anotlier  parish.     Ibid. 

So,  land  shall  not  be  within  any  parish,  unless  by  prescription,  or  act  of 
parliament.     Sti.  137. 

So,  a  place,  &c.  may  be  extra-parochial. 

Yet  an  extra-parochial  place  is  within  a  county.     Per  Holt,  Skin.  685. 

(C)  VILL. 

(CI.)  What  shall  be. 

Villa  est.  ex  pluribus  niansionibus  vicinata*     Co.  L.  115.  b. 

[A  vill  must  consist  of  ten  families,  or  have  a  constable,  or  at  least  the 
reputation  of  a  vill.     Str.  1 004.   1 07 1 .] 

And  a  vill  is  the  genus,  which  comprehends  several  species.  Co.  L. 
115.  b. 

For  every  borough  is  a  vill  ;  but  not  e  converso»     Ibid. 

So,  every  parish  shall  be  intended  to  be  but  one  vill,  if  it  docs  not  appear 
to  the  contrary.     Co.  L.  125.  b. 

So,  everyplace  shall  be  intended  a  y\\\  prima  facie,  if  it  does  not  appear 
to  the  contrary.     Co.  L.  125.  b.     R.  2  Cro.  263.     R.  Sal.  501 . 

And  therefore,  if  a  fine  be  levied  of  lands  in  A.,  and  the  parish  of  A.  com- 
prehends several  vills.  A.,  B.,  &c^  nothing  passes  but  land  in  the  vill  of  A., 
and  not  land  in  B.,  or  other  vills  within  the  parish  of  A.  R.  2  Cro.  120. 
Vide  Fine,  (E  4.) 

But  a  fine  of  land  in  the  parish  of  A.  passes  land  in  all  the  vills  of  the 

same  parish.    R*  1  Vent.  170. 
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f*]So,  a  fine  iti  A.  which  has  a  superintendency  and  consiablcwick, 
which  extend  over  several  vills,  passes  land  in  those  vills.     1  Vent.  1 70. 

If  all  the  houses  in  a  borough  are  decayed,  yet  it  continues  a  vill.  Co. 
L.  115,  b. 

[Where  there  is  a  constable,  there  there  is  a  township.     1  T.  R,  374.] 

(C  2.)  Whatnot. 

But  it  shall  not  be  accounted  a  vill  where  there  is  not,  and  never  was  a 
parochial  church.     Co.  L.  115.  b. 

So,  one  vill  cannot  be  within  another  vill :  and  therefore  if,  in  replevin^ 
the  taking  is  supposed  in  a  warren  in  A.,  and  the  defendant  avows  for  rent 
out  of  a  manor,  which  extends  to  A.  and  B.,  and  the  plaintiff  alleges  an 
assignment  of  dower  out  of  B. ;  and  avers  that  the  warren  in  B.  was  within 
A.  This  is  bad ;  for  B.,  which  ought  to  be  intended  a  vill,  cani)ot  be 
within  A.,  which  ought  also  to  be  intended  a  vill.     R.  1  Sid.  10. 

[An  extra-parochial  place,  consisting  of  two  houses,  &c.  300  acres  of 
land  worth  SOOL  per  amit/m,  belonging  to  and  in  the  occupation  of  several 
persons,  is  not  sufficient  to  constitute  a  vill.     Str.  1 004.] 

[Nor,  an  extra-parochial  place,  a  manor,  formerly  a  nobleman's  seat,  and 
park,  since  converted  into  farms,  and  having  five  houses  occupied  by  five 
tenants.     Str.  1071.] 

[Nor,  extra-parochial  place,  consisting  of  one  capital  messuage,  two  old 
cottages,  one  new  one,  and  one  tenement,  part  of  the  capital  messuage, 
all  let  to  one,  and  inhabited  by  him  and  his  under-tenants.     B.  M.   1 391.] 

[There  is  a  piece  of  ground  called  X«,  within  the  precincts  or  liberties 
of  the  castle  of  Y.  About  seven  years  ago  houses  were  for  the  first  time 
erected  upon  it.  The  castle,  with  all  its  precincts,  has  always  been  deemed 
extra-parochial ;  and  no  part  of  it  has  ever  been  reputed  to  be  a  viU,  or 
treated  as  such.  X.  i8>  no  vill,  and  therefore  not  liable  to  the  appointment 
of  overseers.     4  M.  &  S.  378.] 

PARK. 

Vide  Chase,  (C). 

PARLIAMENT. 

(A)  ITS  NAME.  p.  245. 

m 

(B)  ITS  ANTIQUITY,  p.  245. 

(C)  WHEN  IT  SHALL  BE  SUMMONED,  p.  245, 

(D)  WHAT  PERSONS  COMPOSE  IT.  p.  246. 

(D  1.)  The  king.  p.  246. 

(D  2.)  The  lords  spiritual,  p.  246. 

(D  3.)  The  lords  temporal,  p.  246. 

[•](D  4.)  The  commons,  p.  247. 

(D  5.)  Knights  of  shires,  p.  247. 

(D  6.)  Citizens,  p.  247. 

(D7.)  Burgesses,  p.  248. 
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(D  8.)  Election :— Writ  of  election,  p.  248. 

(D  9.)  Who  cannot  be  elected,  and  who  may.  p.  249. 

(D  10.)  Who-shall  be  electors,  who  not.  p.  251. 

(D  11.)  The  manner  of  election  in  a  county,  p.  255. 

(D  12.)  In  a  city,  or  borough,  p.  257. 

(D  13.)  The  return  of  the  elected,  p.  258. 

(D  14.)  At  what  time  it  shall  be.  p.  2o8. 

(D  15.)  False  return,  p.  259. 

(D  16.)  The  wages,  p.  261. 

(D  17.)  Privilege,  p.  262. 

(D 18.)  Assistants  in  parliament,  p.  265. 

(D  19.)  Proxies,  p.  265. 

(D  20.)  Absents,  p.  266. 

(E   1.)  PARLIAMENT  SUMMONED,    AND  THE  BEGINNING  OF 
IT.  p.  266. 

f E  2.)  In  what  place  assembled,  p.  267. 

(E3.)  Things  done  at  the  beginning  of  a  parliament : 
— In  the  house  of  lords,  p.  267. 

(E  4.)  In  the  house  of  conmions.  p.  268. 

(E  5.)  Choice  of  a  speaker,  p.  268. 

(E  t5,)  Committees  appointed,  p.  270. 

(E  7.)  Chairman,  p.  270. 

(E  8.)  Committee  for  a  private  bill.  p.  270. 

(E  9.)  Committee  for  otner  purposes,  p.  271 . 

(E  10.)  Instruction  to  a  committee.  p«  271. 

(E  11.)  Witness  attending  the  house,  or  a  committee, 
p.  271. 

(E  12.)  When  committees  are  to  sit.  p.  272. 

(£  13.)  Committee  of  the  whole  house ;  when  neces- 
sary, p.  272. 

(E  14.)  Comnuttee  for  justice,  p.  272. 

(£  15.)  Committee  of  elections,  p.  272. 

(F)  PETITIONS. 

(F  1.)  By  the  lords  or  commons  to  the  king.  p.  273. 

(F  2.)  By  other  subjects  to  the  king.  p.  274. 

(F  3.)  Petition  to  the  commons,  p.  274. 

(F  4.)  The  proceeding  upon  petitions*  p.  275. 

(G  1.)  THE  LAW  AND  USAGE  OF  PARLIAMENT,  p.  275. 

(G  2.)  In  preventing  annoyances,  p.  275. 
(G  3.)  In  mauiring  of  misdemeanors,  p.  275. 
[*](G4.)  Wnat  are  good  grounds  foe  ao  inquiry,  p.  275. 
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(G  .5. )  In  punishment  of  offences : — In  the  lower  house  : 

— Offences  done  by  the  members : — ^Bribery, ' 

p.  276- 
(G  6.)  Offences  by  others,  p.  276. 
(G  7.)  Things  done  or  ssdd  in  parliament  shall  not  be 

questioned  elsewhere,  p.  276. 
(G  8.)  Liberty  of  speech,  p.  277. 
G  9.)  Debates  there  shall  not  be  divulged,  p.  278. 
G  10.)  In  legem  datione : — ^The  manner  of  enacting  a 

statute  : — ^There  ou^ht  to  be  the  assent  of  king, 

lords,  and  commons,  p.  278. 
(Gil.)  Bill  introduced  'p.  278. 
(G  12.)  Bill  read.  p.  279. 
(G  13.)  Committed,  p.  279. 
(G  14.)  The  duty  of  the  speaker  upon  the  reading,  p. 

280. 
(G  15.)  Bill,  opposed,  or  debated,  p.  280. 
(G  16.)  Bill  ingrossed.  p.  280. 
(G  17.)  Bill  passed  the  nouse.  p.  280. 
(G  18.)  Transmitted  for  the  assent  of  the  other  house: 

— ^From  the  commons  to  the  lords,  p.  280. 
(G  19.)  Erom  the  lords  to  the  commons,  p.  280. 
(G  20.)  Amendments  to  a  bill  by  the  lords,  p.  28L 
(G21.)  Royal  assent,  p.  281. 
(G22.)  Inrolment  of  an  act.  p.  282. 
(G  23.)  Promulgation,  p.  282. 
(G  24.)  Conference  with  the  lords,  p.  283. 
(G  25.)  The  manner  of  putting  the  question,  p.  283. 
(G  26.)  The  manner  of  voting  : — In  the  house  of  peers. 

p.  283. 
(G  27.)  In  the  house  of  commons  : — ^At  a  committee,  p. 

283. 
(G  28.)  In  the  house,  p.  283. 
(G  29.)  Conference  witn  the  people,  p.  284. 

(H)  THE  SUBJECT  MATTER  OF  LAWS. 

(H  1.)  The  parliament  is  absolute,  p.  284. 

(H  2.)  May  ffive  the  king  a  legislative  authority,  p.  284. 

(H  3.)  Dissolution  of  a  marriage,  &c.  p.  284. 

(U  4.)  Consultation  about  the  king's  marriage,  p.  284. 

(H  5.)  EnabUng  a  sale,  &c.  not  practicable  by  the  rules 

of  law.  p.  285. 
(H  6.)  Matters  criminal : — ^Attainder,  p.  285. 
(H  7.)  Exile,  p.  286. 
"♦](H  8.)  Fine  and  imprisonment,  p.  286. 
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(H  9.)  Matters  dril : — Tallages  : — ^Are  granted  by  par- 
liament, p.  286. 

(H  10.)  And  the  disposal  examined  by  parliament.  p« 

287. 

(H  11.)  Customs;  when  they  began,  p.  287. 

(H  12.)  Tonnage  and  poundage  ;  how  granted,  p.  287. 

^^H  13.)  Subsidy,  fifteenth,  &c.  p.  288. 
H  14.)  Upon  what  terms  granted,  p.  289. 

^H  16.)  A  caution  that  no  such    grant  be  afterwards 

made.  p.  289. 

(H  16.)  Begin  in  tne  house  of  commons.  p«  289. 

(H  17.)  The  method  of  granting  a  supply,  p.  2^9. 

(H  18.)  Limitation  of  the  crown,  p.  290. 

(H  19.)  How  the  limitation  may  be  secured,  p.  291. 

(H20.i  Settlement  of  the  king's  revenue.  p.29|. 

(H21.)  Resumption  of  grants,  p.  292. 

(H  22.)  Matters  martial : — ^To  what  the  authority  of  the 

parliament  is  necessary,  p.  292. 

(H  23.)  Martial  law.  p.  292.* 

(H  24.)  What  the  king  may  do  by  his  prerogative,  p. 

292. 

(H  25.)  Matters  marine,  p.  292. 

(I)  IN  WHAT  METHOD   MATTERS  OF   PARLIAMENT  SHALL 

BE  TREATED,  p.  292. 

(K)  WHAT  THINGS  THE  PARLIAMENT  CANNOT  DO.  p.  29^. 

(L)  JUDICATURE  OF  PARLIAMENT. 

(L  1.)  Upon  a  writ  of  error : — ^When  it  lies.  p.  293. 
(L  2.)  How  the  proceeding  shall  be  : — The  petition,  p. 

293. 
(L  3.)  Assignment  of  errors,  p.  293. 
(L  4  )  Plea  to  the  error  assigned,  p.  294. 
(L  5.)  Judgment,  p.  294. 
'L6.)  Adjournment  of  parliament,  p.  294. 
L  7.)  Appeal  to  parliament ;  when  it  lies.  p.  295. 
(L  8.)  Accusation  in  parliament : — ^When  necessary,  p. 

295. 
(L  9.)  How  it  shall  be  made  : — ^By  appeal,  p.  296. 
(L  10.)  By  complaint : — Ex  parte  regis,  ^c.  p.  296, 
(L  11.)  By  a  private  subject,  p.  296. 
(L  12.)  By  information,  p.  297. 
(L  13.)  By  indictment,  p.  297. 
(L  14.)  By  accusation  of  the  commons  : — By  petition. 

p.  297. 
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[♦](L  150  How  it  shallbe  proceeded  upon.  p.  297. 
(L  16-)  Arraignment :— A  peer  how  tried-  p.  297. 

L  17.)  What  number  of  peers  shall  be  reqmred.  p.  .SOO. 

L  18.)  Upon  an  impeachment : — Process  against  him. 

p.  300. 

(L  19.)  In  what  manner  impeached,  p.  301. 
(L  20.)  In  what  form.  p.  301. 
(L  21.)  Articles  of  impeachment,  p.  301. 
(L  22.)  When  committed  upon  articles,  or  not.  p.  302. 
(L  23.)  Answer,  p.  302. 
(L  24.)  Replication.  &c.p.302. 
'L  25.)  Witnesses,  p.  303. 

^L  26.)  Trial,  p.  303. 

^L  27.)  When  counsel,  &c.  allowed,  p.  304. 

^^L  28.)  Causes  of  impeachment : — ^For  treason,  p.  304. 

(L  29#)  For  neglect   of  office : — ^As   an    ambassador. 

p.  304. 
(L  30.)  Priv)r  councillor,  p.  304. 

L  31.)  Admiral,  p.  305. 

^L  32.)  Chancellor,  p.  305. 

^L  33.)  For  purchasing,  or  having  a  plurality  of  offices. 

p.  305. 

(L  34.)  For  malfeasance  to  the  king.  p.  305. 
X  35.)  To  the  public  good.  p.  305. 

[h  36.1  For  procurement  of  illegal  patents,  p.  305. 

L  37. )  For  corruption  in  office,  p.  306. 

^L  38.)  For  oppression,  or  deceit,  p.  306. 

[h  99S  For  regard  to  private  interest,  p.  306. 

'L  40.)  Judgment  upon  an  impeachment : — ^By  whom 

it  shall  be  demandecf.  p.  306. 
(L  41 .)  By  whom  given,  p.  307. 
(L  4£i.)  Tne  king's  assent ;  when  necessary,  p.  307. 
(L  43.)  What  the  judgment  shall  be  : — In  capital  cases 

p.  308. 
(L  44.)  Judgment  bv  the  lords,  upon  an  impeachment 

for  a  misdemeanor,  p.  308. 


(L  45.)  Execution,  p.  308. 
(L  46.) 


L  46.)  When  a  person  impeached  shall  be  discharged : 

— ^By  pardon,  p.  309. 
^L  47.^  Recognizance  taken  by  parliament,  p.  309. 
(L  48.)  Where  the  lords  have  no  origihal  jurisdiction. 

p.  309. 

(M)  CONTINUANCE  OF  PARLIAMENT,  p.  309, 

(N)  ADJOURNMENT  OF  PARLIAMENT,  p.  3iO. 

[•](0)  PROROGATION. 
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(O  ].)  Of  what  effect  it  shall  be.  p.  SIO. 
(O  2.)  How  prorogued*  p.dlO. 

(P  1.)  DISSOLUTION,  p.  311. 

(P2.)  The  effect  of  a  dissolution,  p.  312. 

(Q)  SESSION  OF  PARLIAMENT;  WHAT  SHALL  BE.  p.  312. 
(R)  ACT  OF  PARLIAMENT. 

(R  1.)  Relates  to  the  beginning  of  the  session.  p.SlS. 
(R  2.)  How  long  it  shall  have  continuance.  p«313. 
(R  3.)  What  shall  be  an  act  of  parljameQt.  p.  313. 
(R  4.)  What  not.  d.  314, 

(R  5.)  How  it  shall  be  determined,  whether  it  be  a  stat- 

ute  or  not.  p.  314* 

(R  6.)  What  shall  be  a  general  act.  p.  315. 

(R  7.)  What  sh^  be  a  private  act.  p.  315. 

(R  8.)  When  the  king  snail  be  bound  by  an  act  of  par- 
liament, p.  316. 
(R  9.  a.)  Repeal  of  a  statute  ;  what  shall  be.  p.  317. 
(R  9.  b.)  Other  matters.]  p.  318. 
(R  10.  a.)  How  a  statute  shall  be  expounded: — ^Accor* 
ding  to  the  intent,  p.  319. 

(R  10.  b^  According  to  the  intent.]  p.  319. 

(K  11.)  ilSxpounded  Dj  the  preamble,  p.  319. 

(R  12.)  Bv  the  rules  of  the  conunon  law.  p.  320. 

(R  13.)  When  expounded  by  equity : — ^A  remedial  stat- 
ute : — TTo  another  conveyance,  p.  320, 

(R  14.)  To  other  persons,  p.  321. 

(R  15.)  To  all  cases  within  the  same  mischief,  p.  321. 

(R  16.)  But  a  thing  out  of  the  mischief  shall  oe  out  of 

the  purview,  though  within  the  letter  of  the 
statute,  p*  321. 

(R  17.)  So  a  statute  extends  to  a  provision  made  by  a 

subsequent  statute,  p.  321. 

(R  18.)  And,  for  necessity^  shall  be  expounded  contra* 

r}^  to  the  letter,  p.  322. 

(R  19.)  Though  the  statute  oe  penal  in  some  respect. 

p.  322. 

(R  20.)  But  generally,  a  penal  statute  shall  not  be  taken 

by  equity,  p.  322. 

(R  21.)  The  words  shall  be  taken  beneficially  for  the 

king.  p.  323. 

(R  22.)  Words  of  permission  shaUbe  obligatory,  p.  323. 

[*](R  23.)  Affirmative  words  do  not  take  away  the  com- 
mon law.  p.  324. 

(R  24.)  Nor  a  former  custom,  p.  324. 

(R  25.)  Nor  a  former  statute,  p.  324t 
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(R  26.)  Words,  which  begm  with  inferior  persons,  do 

not  include  superior,  p.  S24. 
(R  27.)  Repugnant  woros  controlled  by  the  common 

law.  p.  325. 
(R  28.)  The  exposition  shall  be  such  that  the  statute  be 

not  eluded,  p.  325. 

(A)  ITS  NAME. 

The  parliament  is  the  highest  and  most  hornourable  and  absolute  court  of 
justice  within  the  realm,  composed  of  the  king  and  lords  and  commons  of 
the  reatm.     Co.  L.  109.  b.     Dy.  60.  a. 

And  is  known  by  several  names.     4  Inst.  3. 

(B)  ITS  ANTIQUITY. 

The  parliament,  si  antiqititaUm  spectes  est  aniiquissima^  si  dignitatem  est 
honor al is sima^  si  jurisdictionem  est  capacissima*     9  Co.  Pref. 

Tempore  Inm  et  aliorum  regum  Saxontun  fuerat  corvcentus  sapientum 
spirituaHum  et  temporalium*     9  Co.  Prasf. 

(C)  WHEN  IT  SHATX  BE  SUMMONED. 

By  the  st.  4  Ed.  3.  14.  confirmed  by  36  Ed.  3.  10.  a  parliament  shall 
be  holden  every  year  once,  or  more  often,  if  need  be. 

By  the  st.  16  Car.  1.  1.  a  parliament  was  to  be  held  every  third  year.— <• 
But  this  was  repealed  by  the  st.  16  Car.  2.  1. 

And  by  the  same  st.  16  Car.  2.  1.  it  was  enacted,  that  parliaments  shall 
not  be  intermitted,  or  discontinued  above  three  years  at  most ;  but  within 
three  years  aRer  the  determination  of  any  parliament,  or,  if  occasion^ 
oftencr,  the  king  shall  issue  writs  for  a  new  parliament. 

So,  by  the  st.  1  W.  &  M.  st.  2.  2.  it  was  declared,  as  the  right  of  the  sub* 
ject,  that  parliaments  ought  to  be  held  frequently. 

And,  by  the  st.  6  W.  &  M.  2.  a  parliament  shall  be  holden  once  in  three 
years  at  least :  and  after  the  determination  of  every  parliament  legal  writs 
under  the  great  seal  shall  be  issued  for  calling  a  new  parliament. 

[But  now,  by  st.  1  Geo.  1.  st.  2.  38.  parliaments  shall  and  may  have  con- 
tinuance for  seven  years,  and  no  longer,  to  be  accounted  from  the  day  on 
which,  by  the  writ  of  summons,  the  parliament  shall  be  appointed  to  meet, 
unless  sooner  dissolved  by  his  majesty.] 

A  writ  of  summons  issues  from  chancery,  by  advice  of  the  king's  council, 
for  summoning  the  parliament  to  assemble  at  the  return  of  the  writ.  4  Inst. 
4.     Vide  post,  (D8.— El.) 

But  by  the  st.  12  Car.  2.  1.  it  was  enacted,  that  the  houses  then  sitting 
should  be  the  houses  of  parliament,  notwithstanding  any  want  of  a  writ  of 
summons  or  defect  therem,  or  other  defect. 

So,  by  the  St.  1  W.  &  M.  1. 

By  the  st.  7  &  8  W.  3.  1 5.  no  parliament  shall  be  dissolved  by  the  [*]de- 
mise  of  the  king,  but  shall  immediately  meet  and  sit  for  six  montbS|  noless 
sooner  prorogued,  or  dissolved  by  the  successor. 

If  no  parliament  be  they  in  being,  the  last  preceding  parliament  shall  im- 
inediately  convene  and  sit  as  aforesaid. 
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(D)  WHAT  PERSONS  COMPOSE  IT. 

The  psirliament  c;pn8iBts  of  the  king,  lords,  and  commons.  Co.  L.  1 09. 
b.     Sa).  510. 

Of  the  king  and  three  estates  of  the  realm,  viz.  the  lords  spiritual  and 
temporal,  and  the  commons*     4  Inst.  1  •     Ha.  Pari.  1. 

Of  the  king  and  two  estates.  By  the  king  at  a  parliament,  1 8  Jac* 
Rush.  21. 

But  it  U  not  necessary  that  the  lords  spiritual  or  temporal  should  always 
assent  to  every  act ;  for  if  all  the  lords  spiritual  are  absent,  an  act  by  as- 
sent of  the  king,  the  other  lords,  and  commons,  will  be  good.  Vide  post, 
(GlO.— R3.) 

So,  if  all  the  lords  temporal  are  absent.     Vide  post,  (R  3.) 

So,  if  the  lords  spiritual  are  present,  and  all  dissent.     Ibid. 

The  lords  and  commons  anciently  sat  together.  4  Inst.  2.  2  Bui.  173. 
Cont.  Praef.  Cot.  Abr.  5.     Vide  post,  (E  2.) 

All  the  lords  ought  to  be  summoned.     4  Inst.  1 .  4. 

And  all  the  knights  for  shires,  citizens  and  burgesses  ought  to  be  elected, 
which  are  493.     4  Inst.  1. 

And  by  the  st.  5  Ann.  8.  at  the  union,  16  peers  and  45  commoners  are 
added  for  Scotland. 

(D  1.)  The  king. 

The  king  is  capiU parliametUu    4  Inst.  3.     Ha.  Pari.  1.  in  marg. 

(D  2.)  The  lords  spiritual. 

The  lords  spiritual,  viz.  the  archbishops  and  bishops  sit  in  parliament  by 
reason  of  their  baronies,  for  they  hold  their  bishopricks /7er  baroniam.  4  Inst. 
1.  45. 

And  they  ought  to  be  summoned  ex  dehilojustitics,     4  Inst.  1. 

The  summons  to  the  lords  spiritual  names  them  by  their  Christian  name^ 
and  their  name  of  dignity.     4  Inst.  5. 

But  an  addition  of  the  surname  does  not  vitiate  the  writ.     Ibid. 

A  bishop  elect  may  be  summoned  as  a  lord  of  parliament.     4  Inst.  47. 

A  summons  to  an  abbot  or  prior  named  him  by  his  dignity  only.   4  Inst.  5^ 

An  abbot,  &c.  though  summoned,  needed  not  to  have  come  to  parlia- 
ment, unless  he  held  per  baroniam  ;  for  he  was  dead  in  law.  4  Inst.  44,  45. 

So  though  he  had  often  served  in  parliament.     4  Inst.  45. 

And  where  the  king  granted  to  such  an  one  to  be  a  lord  spiritual  of  parlia- 
ment, it  was  void.     Ibid. 

(D  3.)  The  lords  temporal. 

Every  duke,  marquis,  earl,  viscount,  and  baron  of  England,  by  creation 
or  descent,  ought  to  be  summoned  to  parliament  ex  debitojustUice.     4  Inst.  1 . 

r*]lf  he  be  of  full  age.     4  Inst.  I. 

A  summons  to  a  temporal  baron  mentions  his  Christian  name,  and  his  dig- 
nity.    4  Inst.  5. 

If  he  be  a  knight,  that  is  frequently  added.    Ibid. 

And  if  his  surname  be  added  it  does  not  vitiate  the  writ.     Ibid. 

If  a  knight  or  esquire  be  summoned  by  writ  to  parliament,  he  cannot  re- 
fuse.    4  Inst.  44. 
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(D  4.)  The  commonsi* 

The  commons  make  the  third  estate  of  parliament,  and  consist  of  knights 
of  shires,  citizens,  and  burgesses*     4  Inst.  1.  • 

And  all  ought  to  be  elected  by  writ  ex  debito  juslila.     Ibid. 

And  they  represent  all  the  commons  of  the  realm.     Ibid. 

The  beginning  of  the  commons  attendance  in  parliament  seems  to  have 
been  since  the  40th  year  of  H.  3.     Cot.  Abr.  Praef.  11,  12. 

The  first  writ  for  the  election  of  knights,  citizens,  and  burgesses,  seems 
to  have  been  in  the  49  H.  3.     Cot.  Abr.  Praef.  13.  b. 

(D  5.)  Knights  of  shires. 

A  writ  goes  to  the  sheriff  of  every  county  in  England  and  Wales,  com- 
manding, quod  duos  milites  gladtis  cinclos  magis  idoneos  et  discretos  comitaius 
tui,  &c.  eligi  /ac,  &c.     Co.  L.  109.  b.     6  Inst.  6. 

Anno  49  H.  3.  a  writ  of  summons  was  directed  to  the  sheriff  of  every 
county,  quod  venire  fac*  duos  de  hgaliorihus  et  discretior*  militibus  singulorum 
comitatuum.     Du^.  Sum.  Pari.  3  Cot.  Abr.  Praef.  13.  b. 

And  from  that  time,  the  counties  of  Bedford,  Berks,  Bucks,  Cambridge, 
Kent,  Cornwall,  Cumberland,  Derby,  Devon,  Dorset,  York,  Essex,  Glou- 
cester, Hereford,  Hertford,  Huntingdon,  Lancaster,  Leicester,  Lincoln, 
Middlesex,  Norfolk,  Northampton,  Northumberland,  Nottingham,  Oxford, 
Rutland,  Salop,  Somerset,  Southampton,  Stafford,  Suflblk,  Surry,  Sussex, 
Warwick,  Westmoreland,  Wilts,  and  Worcester,  have  sent  each  of  them  two 
knights. 

By  the  st.  37  H.  8.  26.  s.  29.  every  county  in  Wales  shall  send  one  knight 
to  parliament. 

By  the  stat.  34  &  35  H.  8.  13.  the  county  palatine  of  Chester  henceforth 
shall  have  two  knights,  to  be  elected  by  process  from  the  chancellor  of 
England,  to  the  chamberlain  of  Chester,  his  lieutenant  or  deputy. 

By  the  st.  35  Car.  3.  9.  the  county  palatine  of  Durham  shall  have  two 
knights  in  parliament,  to  be  chqsen  on  a  writ  from  the  chancellor  &c.  to  the 
bishop  of  Durham,  or  his  temporal  chancellor. 

(D  6.)  Citizens. 

A  writ  to  the  sheriff  of  every  county  commands,  quod  de'  qualihe  civUate 
cotnitatus  tut  duos  cives,  &c.     4  Inst.  6.     Co.  L.  109.  b. 

Jlnno  49  H.  3.  a  writ  of  summons  was  directed  to  the  citizens  of  York, 
and  required  them  to  send  to  parliament  3  de  discretioribus,  legalioribus,  et 
prioribus  civihus^  &c.     Dug.  Sum.  Pari.  3. 

Citizens  and  burgesses  were  not  afterwards  summoned  with  the  knights 
of  shires  to  parliament,  till  33  Ed.  1.;  but  the  king  sent  them  commission- 
ers who  assessed  or  levied  upon  them  the  same,  or  a  greater  tax  than  was 
granted  by  the  knights  of  shires.  Bra.  Treat,  de  burg.  [*135 — 33.  Dug- 
dale  mentions  the  second  summons,  33  Ed.  1.     Dug.  Sum.  rarl.  7. 

(D  7.)  Burgesses. 

A  writ  to  the  sheriff  of  every  county  commands,  quod  de  quolibet  burgo  du- 
os'burgenses  de  discretioribus  et  magis  sufficientibusj  dec*     1  Inst.  110. 

So,  it  was  done  anno  49  H.  3.  Dug.  Sum.  Pari.  3.  A  writ  was  directed  to 
the  burgesses  of  every  borough. 
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Burgcflses  were  not  afterwards  suoimoiied  to  parliameDt  till  23  or  23  Ed. 
1.     Bra.  Treat,  de  Burg*  35,  &c«     Dug.  Sum.  Pari.  7. 

By  the  st.  27  H.  8.  26.  a.  29.  the  counties  of  Brecknock,  Denbigh,  and 
ever/  shire  in  Wales,  shall  send  to  parliament  one  knight ;  and  every  shire 
town  (except  Merioneth)  one  burgess. 

(D  8.)  Election  : — ^Writ  of  election. 

The  writ  for  summons,  or  election,  shall  have  no  material  alteration,  or 
addition,  without  act  of  parliament.     4  Inst.  10. 

By  the  st.  7  &  8  W.  3.  25.  there  shall  be  forty  days  between  the  teste 
and  return  of  the  writ  of  summons. 

And  the  lord  chancellor,  &c.  shall  issue  writs  for  the  election  with  as 
much  expedition  as  may  be. 

And  as  well  on  calling  a  new,  as  on  a  vacancy  in  parliament,  the  writs 
shall  be  delivered  to  the  proper  officer,  to  whom  the  execution  of  them  be- 
longs, and  no  other. 

Before  the  writ  of  summons  issues,  the  king  gives  a  warrant  to  llie  chan- 
cellor, by  bill  signed,  for  issuing  the  writs.     Vide  D'Ewes,  2. 

The  form  of  the  warrant.     Ibid. 

If  the  person  elected  dies,  or  makes  election  for  another  place,  the  speak- 
er issues  a  warrant  to  the  clerk  of  the  crown,  upon  motion,  to  make  a  writ 
for  another  election  at  the  vacant  place.    29  Nov.  1710. 

So,  if  the  person  elected  accepts  an  office,  be  made  a  peer,  &c.  Ibid. 

Though  there  be  a  petition  depending  for  the  election  at  the  same  place, 
if  it  be  not  against  him  who  dies,  &c.     30  Nov.  1710. 

Or,  there  was  not  any  candidate,  hat  the  persons  who  are  returned.  Ibid. 

The  writ  of  summons  shall  be,  teste  the  king. 

Or,  testi  the  chief  justice,  or  guardian  of  the  realm.     4  Inst.  6. 

[By  stat.  10  G.  3.  c.  41.  the  speaker,  during  recess  of  parliament,  may 
issue  his  warrant  to  the  clerk  of  the  crown,  to  make  out  a  writ  for  electing  a 
member  in  the  room  of  one  dead  during  recess,  on  the  death  being  certihed 
under  the  bands  of  two  members.  He  must  give  notice  .in  the  Gazette,  and 
not  issue  warrant  till  fourteen  days  after;  nor  unless  the  return  of  the  de- 
ceased member  was  brought  in  fifteen  days  before  the  end  of  the  session 
preceding  his  death.] 
i  [But  the  speaker  is  not  to  issue  his  warrant  for  a  new  election,  unless  the 

death  was  certified,  so  that  notice  may  be  given  fourteen  days  before  the 
meeting  of  parliament,  nor  where  a  petition  was  depending  at  the  last  proro- 
gation or  adjournment.     St.  16  G.  3.  c.  37.  s.  1.] 

[He  may  issue  his  warrant  on  a  member's  becoming  a  peer,  in  the  same 
manner  as  if  he  were  dead.  s.  S.j 

[Messenger  of  great  seal  to  carry  writs  to  sherifTs  of  London  and  Middle- 
sex, and  all  other  writs  to  post-master  general.     53  G.  3.  c.  89.] 

[*](D  9.)  Wbo  cannot  be  elected,  and  who  may. 

A  man  attainted  for  treason  or  felony,  cannot  be  elected  ;  for  (he  writ 
says,  magis  indoneos  et  discretos  eligifac.  &c.     4  Inst.  47,  48. 

So,  temp.  H.  7.  persons  outlawed  for  treason  could  not  come  into  parlia- 
ment, till  their  attainders  were  reversed.     R.  Bac.  H.   7."  13. 

Nor,  persons  outlawed  after  judgment,  or  before,  in  a  civil  action.  R.  per 
all  the  J.     1  And.  293. 

Nor.  persons  taken  in  execution  upon  a  judgment.     Mo.  57. 
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An  alien  cannot  be  elected  to  parliament,  or,  if  he  be  elected,  sball  not 
sit*     4  Inst.  47. 

Nor,  a  denizen.     Ibid. 

But  a  man,  when  naturalized,  may.     Ibid. 

A  clergyman  cannot  be  elected ;  for  he  is  represented  in  convocation.  4 
Inst.  47.     Mo.  783.     [Vide  41  G.  3.  c.  63.] 

rVifle  41  G.  3.  c.  63.] 

Though  be  be  of  the  inferior  order.     4  Inst.  47. 

By  the  st.  46  EJ.  3.  No.  13.  a  man  of  the  lav7,  fallowing  business  in  the 
king^")  court,  and  sherifis,  shall  not  be  elected  for  counties.  Cot.  Abr.  Pref. 
7.     Vide  infra. 

A  judge  of  B.  R.  or  C.  B.,  or  a  baron  of  the  exchequer,  cannot  be  elect- 
ed ;  for  they  are  assistants  to  the  peers.  4  (nst.  47»  Tamen  Thorp,  a  ba- 
ron of  the  exchequer,  was  speaker  to  the  commons.     31  H.  6. 

By  the  st.  5  &  6  W.  &  M.  7  sess.  2.  no  member  of  the  the  house  of  com- 
mons shall  be,  diiectly  or  indirectly,  concerned  in  farming,  collecting,  or 
managi()g  of  duties  by  lottery,  or  other  act,  except  commissioners  of  the 
treasury,  officers  of  the  customs  or  excise,  and  commissioners  of  the  land-tax. 
[Vice  treasurer  for  Ireland,  and  commissioners  of  the  treasury,  may  sit  in 
parliament.] 

But  he  may  be  a  member  of  the  corporation  erected  by  the  st.  5  &  6.  W. 
&  M.  14.  sess.  2. 

He  may  have  a  ji^dicial  place  in  the  duchy  court,  or  other  court,  ecclesi- 
astical or  civil.     4  Inst.  47. 

By  the  st.  1 2  &  1 3  W.  3.  2.  after  limitation  in  the  house  of  Hanover,  no 
person  in  an  office  or  place  of  profit  utn^er  the  king,  or  who  receives  a  pen« 
sion  from  the  crown,  shall  be  capable  of  serving  as  a  member  of  the  house  of 
commons  -,  but  by  the  st.  4  &  5  Ann.  8.  this  was  repealed. 

By  the  st.  4  &  5  Ann.  8.  no  person,  who,  in  his  own  name,  or  in  trust, 
hath  any  new  office  or  place  of  profitunder  the  crown,  then  after  created,  no  . 
commissioner,  sub-commissioner,  secretary,  or  receiver  of  the  prizes,  comp- 
troller of  the  accounts  of  the  army,  commissioner  of  transports,  sick  and 
wounded,  for  wine  licences,  nor  agent  for  any  regiment,  por  governor,  or  de- 
puty-governor of  the  plantations,  nor  commissioner  of  the  navy  for  the  out- 
ports,  nor  any  having  a  pension  from  the  crown  during  pleasure,  shall  be  ca- 
pable of  being  elected  a  member  of  the  house  of  commons.  [The  election 
is  declared  void,  and  he  shall  not  sit  or  vote,  on  pain  of  500/. J 
Nor,  by  the  at.  6  Ann.  7.  after  the  Union. 

And  by  that  statute,  all  disabled  to  sit  in  the  parliament  of  England  shall 
be  disabled  in  the  parliament  of  Great  Britain. 

[*]Nor,  by  the  stat.  1  Geo.  56.  any  person,  having  a  pension  from  the 
crown  for  a  term  of  years  in  his  own  name,  or  in  trust. 

[Members  in  the  navy  or  army  not  to  vacate  upon  accepting  new  commis- 
sions.    42  G.  3.  c.  90.  s.  172.] 

[No  judge  of  session.  Justiciary  or  excequer  in  Scotland,  is  capable  of  be- 
ingchosen  a  member  of  the  house  of  commons.     7  G.  2.  c.  16.] 

By  Stat.  15  G.  2.  c.  22.  commissioners  of  revenue  in  Ireland,  of  the  navy, 
clerks  in  the  following  offices :  treasury,  auditors,  tellers,  or  chancellor  of 
exchequer's  offices,  admiralty,  paymaster  of  army  or  navy,  secretaries  of 
state,  salt,  stamps,  appeals,  wine-licence,  hackney-coaches,  hawkers  and 
pedlars,  or  having  office  in  Minorca  or  Gibraltar,  (except  commission-offi- 
cers in  regiments,)  are  excluded  from  being  members  of  the  house  of  com- 
mons. 
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[Vide  41  O.  3.  c.  52.     42  G.  3.  c.  89.  116.     46   G.  3.  c.  «0.  141.     60 
G.  3.  c.  65.     57  G.  3.  c.  62,  63.  66.  84.] 

fBy  22  G.  3.  c.  45.  every  person  who  shall  directly  or  indirectly,  by  him- 
or  by  any  other  to  his  use,  hold  any  contract  made  with  the  commis- 
sioners of  the  treasury,  navy  or  victualling-office,  or  the  master-general 
or  board^of  ordnance,  or  any  other  person,  for  or  on  account  of  the  pub- 
lic service ;  or  shall  in  pursuance  of  any  such  contract,  furnish  any  money  to 
be  remitted  abroad,  or  any  wares,  or  merchandize  to  be  used  in  the  service 
of  the  public,  shall  be  incapable  of  being  elected  or  sitting  or  voting  in  the 
house  of  commons,  during  the  time  that  he  shall  hold  such  contract.] 

By  the  st.  9  Ann.  5.  no  person  shall  be  capable,  &c.  who  shall  not  have 
a  freehold  or  copyhold  for  his  own  life,  or  a  greater  estate  in  law  or  equity, 
and  for  his  own  use,  of  the  annual  value  of  600/.  if  a  knight;  300/^  if  a  bur-* 
goss,   &c.  in  England,   [Wales  or  Berwick,]  above   reprises   and  all  in-< 
cumbrances  that  may  affect  the  Siime.     [Provided,  not  to  extend  to 'the  eld« 
est  son  of  a  peer,  or  of  a  person  qualified  to  serve  as  knight  of  a  shire.] 
An  infant  within  the  age  of  21  years,  cannot  be  elected.     4  Inst.  47. 
And  by  the  st.  7  &  8  W.  3.  25.  the  election  of  an  infant  is  void,  andif  be^ 
ing  returned  he  sit,  he  shall  incur  the  penalty,   as.  if  he  sat  without  being 
returned. 

By  the  st.  4  &  5  Ann.  8.  confirmed  after  the  union  by  the  st.  6  Ann.  7.  if 
any  accept  any  office  of  profit  from  the  crown,  while  a  member,  his  electioa 
shall  be  void,  but  he  may  be  capable  of  being  again  elected. 

By  the  st.  I  H.  5.  1.  knights,  &c.  shall  not  be  chosen,  unless  resident  witb<« 
in  the  shire  the  day  of  the  date  of  the  writ  of  summons.  By  the  st.  8^H.  6« 
7.  unless  dwelling  and  residents 

And  by  the  st.  1  H.  5.  1.  citizens  and  burgesses  chosetK  shall  be  resiant, 
durelling,  and  free  in  the  city  or  borough,  and  no  other. 

By  the  st.  23  H.  6.  14.  knights  of  shires  shall  be  notable  knights  pf  the 
same  county,  or  such  notable  esquires  and  gentlemen  born  of  the  same  coun- 
ty, as  shall  be  able  to  be  knights,  and  not  any  of  the  degree  of  yeonaan. 

By  the  st.  5  El.  I.  none  shall  enter  into  the  parliament  house  till  he  hatb 
taken  the  oath  of  supremacy,  1  El.  before  the  lord  steward  or  deputy. 

Nor,  by  the  st.  30  Car.  2. 1  sess.  2.  after  the  speaker  chosen,  till  he  [*]take 
the  oaths  of  allegiance  and  supremacy,  and  subscribe  and  repeal  the  decla- 
ration against  popery,  between  nine  in  the  morning  and  four  in  the  afternoon, 
at  the  table  in  the  middle  of  the  house  in  a  full  house,  in  such  order  as  the 
house  is  called  over,  on  pain  of  500/.,  and  being  a  popish  recusant  convict, 
and  incapable  of  office,  &c.     Vide  post,  (E  4.) 

Nor,  by  the  st.  7  &  8  W.  &  M.  27.  till  at  the  time  he  takes  the  oalhs,  and 
subscribes  the  declaration  in  tlie  st.  1  W.  &  JI.  8.  he  also  subscribe  th€ 
association. 

But  by  the  st.  1  Ann.  sess.  1 .  22.,  the  association  is  taken  away. 
•  Nor,  by  the  st.  13  Ai  14  W.  3;*G.  and  1  Ann.  sess.  1.  22.,  till  he  take  and 
subscribe  the  abjuration-oath.  , 

By  the  st.  7  VV.  3.  4*  any  person,  who  after  the  teste,  or  the  ordenng  of 
any  writ,  or  after  the  vacancy,  by  himself  or  others,  or  by  any  means,  before 
his  election,  gives  to  any  voter,  or  to  aay  cojiity,  city,  town,  <Src.  in  general, 
any  money,  meat,  drink,  or  present,  &c.  is  disabled  to   serve   upon  such 

election. 

Treating  a  corporation  on  the  day  of  election,  is  a  breach  of  this  statute. 

R.  in  the  case  of  Sloan  at  Thetford,"  26  Jan.  1 699. 

Vol.  V.  34  ^251] 
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But  all  others,  under  the  degree  of  a  peer  of  the  realm,  may  be  elected. 
4  Inst.  47. 

As,  a  banneret.     Ibid. 

The  heir  apparent  of  a  peer.     Vide  supra. 

So,  he  who  is  judge  in  the  duchy  or  other  court.     4  Insl.  47. 

And  the  attorney  or  solicitor-general.     4  Inst.  48.  cont. 

Every  one  professing  or  practising  the  common  law,  though  there  was  an 
ordinance  of  the  peers  in  parliament.  4G  Ed.  3.  cont.  4  Inst.  38.  Vide 
supra. 

A  mayor  or  bailiff  of  a  corporation.  Cont.  Bro.  38  H.  8.  Tit.  Pari.  7 
Ace.     4  Inst.  48. 

A  sheriff  of  one  county  may  be  elected  in  another  ;  as,  1  Car.  the  sheriff 
of  Buckinghamshire  was  elected  in  Norfolk.     4  last.  48. 

And  the  king  by  his  charter  cannot  exempt  a  man  from  being  elected  ;  for 
such  charter  of  exemption  is  void.     4  Inst.  49. 

[By  Stat.  33  G.  2.  c.  20.  members,  before  they  vote  or  sit  in  parliament, 
shall  deliver  in  a  schedule  of  their  qualifications  according  to  9  Ann.  and 
swear  to  it ;  except  eldest  sons  of  peers,  or  of  persons  qualified  to  be  knights 
of  a  shire,  members  for  universities,  or  Scotch  members.] 

[Stat.  14  G.  3.  c.  58.  repeals  stat.  1  H.  5.  and  so  much  of  the  8th,  10tb| 
and  23d  H.  6.,  as  relates  to  the  residence  of  electors  or  elected.] 

[By  41  G.  3.  c.  53.,  the  acts  respecting  the  British  and  Irish  parliaments^ 
are  to  be  applicable  to  the  Imperial  parliaments.] 

(D  10.)  Who  shall  be  electors,  who  not. 

By  the  st.^  1  H.  5. 1.  choosers  of  knights,  &c.  shall  be  resident  within  the 
«hire  the  day  of  the  date  of  the  writ  of  summons. 

By  the  at.  8  H.  6.  7.  shall  be  dweUing  and  resident.  Sic. 

By  the  si.  8  H.  6.  7.  every  one  of  the  electors  shall  have  lands  or  tene- 
ments of  the  value  of  405.  per  ann.  at  least  above  charges  ;  and  the  sheriff 
dhall  have  power  to  examine  on  the  Evangelists,  how  much  he  may  expend 
by  the  year. 

[•]By  the  st.  10  H.  6.  2.  he  shall  have  AOs.perann.  freehold  in  the  same 
county. 

By  the  st.  7  &  8  W.  3.  26.  before  he  polls,  if  required  by  any  candidate, 
he  shall  swear  he  hath  in  that  county  freehold  lands  or  hereditaments  of  40^. 
per  ann.  and  hath  not  polled  before  :  and  for  perjury  or  subornation,  be  sub- 
ject to  the  penalties  of  the  st.  5  El.  [Vide  in  the  st.  18  G.  2.  18.  the  oath 
altered  and  enlarged.] 

By  the  St.  7  &  8  W.  3.  34.  a  quaker,  instead  of  an  oath  in  the  usual  form, 
shall  be  permitted  to  make  affirmation  in  all  courts  and  places,  Aic. — But 


4  Inst.  4,  5. 

By  the  st.  7  &  8  W.  3.  25.  none  shall  vote  by  reason  of  any  trust  or  mort- 
gage, unless  in  the  actual  possession  or  receipt  of  the  profits  ;  but  a  mort- 
gagor, or  cestuique  trust  in  possession,  shall  vote. 

By  the  same  statute,  conveyances  of  any  messuage,  lands,  &c.  in  any 
county,  borough,  &c.  to  multiply  v  jtes,  arc  void  ;  and  but  one  single  voice 
shall  be  admitted  for  one  house  or  tenement. 

By  the  st.  10  Ann.  23.  such  a  conveyance,   on  condition.   &x.  shall  be 
[*252J  • 
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absolute  ;  and  he  who  executes,  or,  being  privy  to  such  purpose,  prepares 
it,  or  votes  by  virtue  of  it  for  a  knight  of  the  shire,  forfeits  40/. 

[By  13  G.  2.  c.  20.  the  stat.  10  Ann.  c.  23.  and  12  Ann.  stat.  1.  c.  5. 
for  preventing  fraudulent  conveyances,  and  persons  voting  who  have  not 
been  in  possession  of  40s.  are  extended  to  freeholders  in  towns  that  are 
counties  of  themselves.] 

By  th6  St.  7  &  8  W.  3.  25.  none  under  the  age  of  twenty-one  shall  be 
admitted  to  give  a  vote,  &c. 

By  the  st.  5  &  6  W.  &  M.  20.  s.  48.  no  officer  in  ihe  excise  shall  per- 
suade or  dissuade  any  to  vote,  &c.  on  pain  of  100/.,  a  moiety  to  the  poor,  a 
moiety  to  the  informer,  and  of  incapacity  to  enjoy  any  omce  of  excise  or 
trust. 

No  peer  hath  a  right  toTote  at  elections/  R.  nem.  con.  14  Dec.  1699« 
R.  nem.  con.  1 3  Feb.  1 700.     R.  24  Oct.  1 702. 

'  If  a  peer,  or  lord  lieutenant  of  a  county,  concerns  himself  in  elections,  it 
is  an  inA*ingement  of  the  liberties  of  the  commons.  R.  nem*  con.  15  Feb. 
1700.     R.  24  Oct.  1702. 

By  the  st.  7  &  8  W.  3.  27.  none  refusing  the  oaths  in  the  stat.  1  W.  &  M. 
8.  or,  being  a  quaker,  the  declaration  of  fidelity  in  the  st.  1  W.  &  M.  18. 
which  the  sherid'or  chief  officer,  &c.  at  the  request  of  any  candidate  may 
administer,  shall  vote,  &c. 

Nor,  by  the  st.  6  Ann.  23.  refusing  the  oath  of  abjuration,  or,  if  a  quaker, 
to  declare  the  effect  thereof. 

if  a  man,  who  has  a  right  to  vote  for  two,  gives  a  single  vote,  he  cannot 
afterwards  give  a  second  vole  for  another.  R.  in  a  committee :  but  the 
consideration  of  it  postponed  by  the  house.     21  Dec.  1699. 

By  the  st.  23  H.  6.  1 5.  citizens,  and  burgesses  have  always  been  chosen 
by  citizens  and  burgesses,  and  no  other. 

And,  by  the  same  statute,  the  precept  to  cities  and  boroughs  shall  be,  to 
choose  by  citizens  of  the  same  city  citizens,  and  if  a  borough,  by  burgesses 
of  tlie  same. 

[*]And,  by  common  right,  in  all  boroughs,  the  election  ought  to  be  by  all 
the  burgesses,  where  there  is  no  prescription,  or  constant  usage  time  out  of 
mind,  &c.  to  the  contrary.     R.  8.  May,  1626.     Vide  Brady,  Tr.  60. 

And,  therefore,  if  the  king  grant  to  a  borough  by  charter,  that  a  select 
number  shall  elect,  &c.  this  does  not  take  away  the  right  of  the  other  bur- 
gesses.    4  Inst.  48. 

So,  a  bye-law  by  the  corporation  itself,  that  a  select  number  shall  elect, 
docs  not  avail.     Ibid. 

In  a  borough  which  has  no  charter,  or  burgesses,  nor  any  custom  for  it, 
the  election  shall  be  by  all  the  householders,  and  not  by  freeholders  only, 
II.  21  May,  22  Jac.     Vide  Brady,  60,  &c. 

But,  by  an  original  grant,  or  custom,  an  election  may  be  by  a  select  num- 
ber.    R.  4  Inst.  49. 

So,  by  custom  or  prescription,  it  may  be  by  burgage  tenants.     Vide  post, 

(D  12.) 

[By  St.  18  G.  2.  c.  18.  every  elector,  if  required,  shall  swear  that  he  has 
a  freehold  of  40*.  per  annum^  and  what  and  where,  and  has  had  it  a  year,  or 
come  to  it  by  descent,  marriage,  marriage-settlement,  devise,  or  promotion  ; 
that  it  was  not  granted  on  purpose  to  qualify  ;  his  place  of  abode ;  that  he 
is  twenty-one,  and  has  not  polled  before.] 

Vide  19G.  2.  c.  28.] 

[By  8.  3  &  4  of  18  G.  2.  c.  18»  elector  must  have  been  assessed  to  the 
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land-tax  within  twelve  months  before,  (except  for  chambers,  &e.  not  usually 
assessed,)  and  duplicates  of  assessments  shall  be  kept  among  the  records  of 
quarter  sessions.] 

fVide  19G.  2.  c.  28.     42  G.  3,  c.  11 6,] 

[By  s.  5.  of  18  G.  2.  c.  18.  person  not  qualified  voting,  or  voting  more 
than  once,  forfeits  40/.] 

[By  s»  6.  taxes  and  rates  are  not  to  be  deemed  charges  within  the  meaning 
of  this  act.] 

[St.  19  G.  2.«.  28.  regulates  the  elections  of  cities  and  towns,  which  are 
counties  in  themselves.] 

[By  St.  31  G.  2.  c.  14.  persons  holding  their  estates  by  copy  of  court-roll, 
are  not  thereby  entitled  to  vote  for  counties  ;  if  they  vote,  they  forfeit  50/» 
to  any  candidate  for  whom  they  did  not  vote.] 

[By  St.  3  G.  3.  c.  15.  a  freeman  shall  not  vote,  unless  admitted  twelve 
months  before  first  day  of  election,  except  entitled  to  freedom  by  birth^ 
marriage,  or  servitudOf] 

[The  mayor  and  common  council  of  the  borough  of  Carmarthen  have  pow- 
er to  admit  to  the  freedom  of  the  borough  such  of  the  inhabitants  paying 
scot  and  lot,  who  for  three  years  previously  have  rented  lands  within  the 
borough,  for  which  they  paid  10/.  a*year  :  the  defendant,  an  inhabitant  of 
that  description,  was  nominated  a  burgess  accordingly  (by  which  title  the 
corporators  are  qalled  ;)  and  it  was  holden,  that  a  burgess  so  appointed  is 
within  the  prohibition  of  this  act  against  occasional  freemen  voting  at  elec- 
tions ;  and  that  the  defendant  having  voted  within  the  twelve  months  after 
be  was  sworn  in,  was  liable  to  the  penalty  of  100/.  imposed  by  the  act, 
although  he  had  been  nominated  to  be  a  burgess  for  more  than  six  years  be* 
fore.     8  T.  R.  246. 

[Stat.  3  G.  3.  c.  24.  requires  annuities  to  be  registered  with  the  clerk  of 
the  peace,  twelve  months  before  the  first  day  of  election.] 

[*]Officers  of  the  revenue  prohibited  to  vote.  22  G.  3.  c.  A 1  •] 
By  2  G.  2.  c.  24.  every  freeholder,  &c.  claiming  to  have  a  right  to  vote 
or  be  polled  at  an  election,  shall,  if  required  by  either  of  the  candidates, 
or  any  two  of  the  electors,  make  an  oath  or  afiirmation,  that  he  has  not  by 
himself,  or  any  person  intrust  for  him,  received,  directly  or  indirectly,  any 
sum  or  sums  of  money,  office,  place,  or  employment,  gift  or  reward,  or  any 
promise  or  security,  <fec,  in  order  to  give  his  vote  at  the  election.] 

[Bribery  by  loan  is  but  colour,  and  is  really  bribery  by  gift,     1  Bl.  317.] 
By  p.  7.  persons  taking  money  or  reward  for  their  vote  shall  forfeit  500/. 
and  be  disabled  to  vote  at  any  future  election  ;  provided,  s.  11.,  the  prose- 
cution be  commenced  within  two  years.] 

[Since  this  statute  B,  R.  will  be  cautious  of  granting  informations  at  com«- 
mon  law,  till  the  time  of  limitation  be  expired  :  yet  still  they  will  on  cir- 
cumstances grant  such  an  information,  to  prevent  collusion  with  a  common 
informer,  and  that  the  offence  may  be  prosecuted  at  the  suit  of  the  king 
for  the  public  benefit.     1  Bl.  384.] 

[The  action  need  not  state  all  the  parties  for  whom  the  bribe  was  given, 
nor  is  it  necessary  to  prove  that  those  parties  were  candidates.  1  Bl.  523. 
Andr.  248.] 

[Neither  is  it  necessary  that  the  person  bribed  should  give  his  vote  ac- 
cording to  the  bribe.     Andr.  31 7.J 

[By  s.  8.  offenders,  who  within  twelve  months  after  the  election,  sh^ll 
discover  others  so  that  they  be  convicted,  shall  be  discharced  from  ^M  pen- 
alties, if  they  themselves  have  pot  bepn  before  convicted.] 
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[On  this  clause  making  an  affidavit  is  a  sufficient  affidavit  to  fndemaify 
the  discoverer:  but  a  conviction  must  follow  ;  and  a  naked  verdict  onlj, 
without  a  judgment,  is  not  a  sufficient  conviction.     1  Bl.  665,  666.] 

[And  it  will  be  good,  though  the  discoverer  himself  be  lound  guiltj  of 
brioerj  between  the  discovery  and  conviction*     Ibid.] 

[But  whether  the  discoverer  may  be  relieved,  after  verdict  against  him, 
by  motion,  or  must  be  driven  to  his  audita  querela,  will  depend  on  the  discre- 
tion of  the  court,  according  to  the  circumstances  of  his  case.  ibid,  et  3 
Wils.  35.] 

[Bribery  at  parliamentary  elections  is  still  punishable  as  an  ofTence  at 
common  law.     3  Burr.  1335.     1  Bl.  380.] 

[An  action  for  bribery  will  lie,  though  (he  party  bribed  does  not  vote  ac- 
cording to  the  bribe.     3  Burr.  1234.     1  Blk.  317.] 

[If^ere  has  been  wilful  delay  in  proceedings  on  the  bribery-act,  the  de- 
fendant should  move  the  court  to  stay  proceedings,  and  cannot  object  to  the 
trial :  since  whether  there  has  been  wilful  delay  or  not,  depends  on  the 
practice  of  the  court  in  which  the  suit  is  commenced,  upoD  which  the  court 
alone  can  determine.     3  T.  R.  5.] 

[If  proceedings  in  an  action  on  the  bribery-act,  staid,  under  the  11th 
section,  on  the  ground  of  a  wilful  delay,  the  rule  of  court  for  staying  them 
cannot  be  put  upon  the  record,  and  so  the  plaintiff  cannot  bring  error 
thereon.     3  T.  R.  9. 

[A  verdict,  without  a  judgment,  is  not  a  conviction  within  2  G.  2.  c.  24. 


s.  7.] 

rii 


J[Tbe  bribery-act  2  G.  2.  c.  24.  s.  11.  provides,  that  no  person  shall  be 
made  liable  to  any  penalty,  &c.  unless  prosecution  be  commenced  within 
t^o  years  adersuch  penalty,  &c.  shall  be  incurred  ;  or,  in  case  of  a  prose- 
cution, the  same  be  carried  on  without  wilful  delay.  The  9th  G.  2.  c.  38. 
explaining  this  provision,  only  applies  to  that  part  of  it  which  relates  to 
commencing  the  suit,  defining  what  shall  be  considered  a  commencement ; 
and  does  not  take  away  the  privilege  reserved  to  the  party  prosecuted,  by  the 
latter  part  of  the  proviso.     3  T.  R.  5.] 

[It  is  not  necessary  to  state  that  the  party  for  whom  the  bribe  was  given 
was  a  candidate.     3  Burr.  1586.     1  Blk.  523.] 

[It  is  not  necessary  to  state  (or  if  stated  to  prove)  all  the  parties  for  whom 
the  bribe  was  given.     3  Burr.  1586.     1  Blk.  5^3.] 

[It  is  not  necessary  to  state  the  voter's  right  of  voting.  3  Burr.  1586.  1 
Blk.  523.] 

[In  pleading,  facts  may  be  detailed  according  to  their  legal  effect. 
Therefore,  in  declaring  on  the  bribery-act,  2  Geo.  2.  c.  24.  the  precept 
sent  by  the  sheriff  to  the  portreeve  of  a  borough,  need  not  be  set  out.  I  T.  R. 
235.] 

[No  damages  are  recoverable  for  detention  of  the  debt  in  an  action  foT 
bribery.     4  Burr.  2489.] 

[Offender  discovering  bribery  may  insist  on  this  defence  under  nil  debefm 
Id.  2464.  2471.] 

[In  an  action  upon  the  statute  for  bribing  a  person  to  give  his  vote  at  an 
election  of  members  of  parliament,  it  need  not  be  proved  that  the  person 
bribed  had  a  right  to  vote.     2  Wils.  395.] 

[The  time  of  delivering  the  precept  to  the  returning  officer  need  not  be 
proved  in  an  action  against  a  third  person  for  bribery  at  an  election.  4  Burr. 
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[The  bribery-act  does  not  make  a  plaintiflTthe  discoverer.  4  Burr.  2504. 
Id.  2464.     Vide  4  Burr.  2283.     1  Blk.  665.] 

[A  case  in  which  the  court  refused  to  interfere  on  motion,  on  behalf  of  a 
defendant  convicted  on  the  bribery-act,  on  the  ground  of  his  having  convict- '^ 
ed  another  by  his  evidence.     3  Wils.  35.] 

[If  the  plaintiff  in  an  action  on  the  bribery-act,  2  Geo.  2.  c.  24.  s.  11.  do 
not  proceed  to  trial  for  6  years  after  issue  joined,  this  unexplained  will  be 
accounted  a  wilful  delay,  within  the  1 1th  section,  when,  after  verdict  in  his 
favour,  the  court  will  stay  the  proceedings,  without  allowing  him  the  costs  of 
the  trial.  And  this,  though  the  defendant,  has  not  applied  so  early  as  he 
might,  provided  he  applies  before  judgment.     3  T.  R.  5.] 

[A  motion  to  stay  proceedings  on  the  bribery-act,  for  a  wilful  delay,  is  an 
application,  not  to  the  favour,  but  to  the  justice  of  the  court.     3  T.  R.  5.] 

As  to  the  determination  of  the  right  of  elections,  vide  post,  (El  5.—* 
F3.) 

(D  11.)  The  manner  of  election : — In  a  county. 

By  the  st.  7  H.  4.  15.  at  the  next  county-court  after  delivery  of  the  writ, 
proclamation  shall  be  made  in  full  county  of  the  day  and  place  of  parliament, 
and  all  present  duly  summoned,  or  others  shall  then  in  p]full  county  pro- 
ceed to  election,  freely  and  indifferently.     Vide  ante  (D  10.) 

By  the  st.  23  H.  6.  1 5.  the  election  shall  be  made  in  full  county  between 
eight  and  eleven  in  the  forenoon. 

But  it  is  sufficient,  if  the  election  be  begun  within  those  hours.  4 
Inst.  48. 

By  the  st.  7  &  8  W.  3.  25.  the  sheriff  shall  proceed  to  an  election  at  the 
next  county -court  after  the  receipt  of  the  writ,  unless  it  be  held  on  the  day 
of  such  receipt,  or' in  six  days  after :  for  then  he  may  adjourn  the  court  to 
some  convenient  day,  giving  ten  days^  notice  of  the  time  and  place. 

And,  by  the  same  statute,  the  sheriff  shall  hold  the  county-court  for  an  elec- 
tion at  the  most  pubUc  place,  where  it  hath  been  most  usually  for  forty  years 
past.     Vide  infra. 

And  the  county-court  for  the  county  of  York,  formerly  held  on  &  Monday, 
shall  be  held  on  a  Wednesday. 

But  the  sheriff  of  Southampton,  at  the  request  of  any  candidate,  may  ad- 
journ from  Winchester,  after  all  are  polled,  to  the  Isle  of  Wight. 

It  may  be  judged,  who  are  elected,  by  hearing  of  the  voices,  or  view  of 
the  hands  held  up.     PI.  Com.  123.  126.  a. 

But  if  the  freeholders  demand  a  poll,  the  sheriff  ought  not  to  refuse  it ;  for^ 
upon  view,  he  cannot  judge  who  have  freeholds.     4  Inst.  48. 

And  he  ought  not  to  refuse  it,  though  the  party  waves  it.     Ibid. 

So,  if  the  party  demand  a  poll,  he  ought  not  to  refuse  it.     Ibid. 

And  now  by  the  st.  7  &  8  W.  3.  25.  if  the  election  be  not  determined  upon 
view,  with  consent  of  the  freeholders,  but  a  poll  is  demanded,  the  sheriff, 
with  others  deputed  by  him,  shall  forthwith  proceed  to  take  the  poll,  in  some 
open  place  by  the  sheriff  appointed. 

[Poll,  when  to  commence.  25  G.  3.  c.  84.] 

And  the  sheriff,  or  his  deputies,  shall  appoint  such  a  number  of  clerks  as 
he  thinks  meet,  for  taking  of  it,  who  shall  take  the  same  in  the  presence  of 
the  sheriff,  &c.  and  shall  be  first  sworn  by  the  sheriff,  &c.  to  take  the  same 
truly  and  indifferently,  and  to  set  down  tlie  name  of  each  freeholder,  and  the 
place  of  his  freehold,  and  for  whom  he  polls,  and  to  poll  none,  unless  sworn, 
if  any  of  the  candidates  require  it. 


r 


What  persons  compose  it  267 

EOath  of  returning  officer.     2  G.  2,  c,  24,] 
Oath  of  poll  clerk.     25  G.  3.  c.  84.] 

[Oaths at  elections.     18  G.  2.  c.  18.     19  G.  2.  c.  28.     25  G.  3.  c.  84.] 
[Mode  of  administering  oaths.     34  G.  3.  c.  73.     42  G.  3.  c.  62.] 
And  the  sherifT,  &c.  shall  appoint  such  one  person  as  each  candidate 
shall  name,  to  inspect  the  clerk  appointed  for  the  taking  the  poll. 

And  the  sheriff  &c.  shall  proceed  to  poll  all  the  freeholders,  and  not  adjourn 
the  court  without  consent  of  the  candidates  to  any  other  place,  or  by  unnecessa- 
ry adjournments  in  the  same  place,  or  protract  or  delay  the  election,  but  pro- 
ceed in  taking  the  poll  from  day  to  day,  and  time  to  time,  without  other  ad« 
journment,  unless  by  consent  of  the  candidates,  till  all  the  freeholders  pres- 
ent be  polled,  and  no  longer. 

[Duration  of  the  poll.     25  G.  3.  c.  84.] 

And  the  sheriff,  mayor,  &c.  shall  deliver  to  any  who  desires  it  a  copy  of 
the  poll,  paying  only  for  the  chaise  of  writing  it ;  and  shall  [^jforfeit  500/. 
to  the  party  grieyed  for  every  wilful  offence  against  this  act. 

[Vide  25  G.  3.  c.  84.,  19G.2.  c.  28.,  33  G.  3.  c.  64.,  as  to  the  place, 
time,  and  mode  of  election.] 

[By  8  G.  2.  c.  30.,  military  to  be  removed  before  elections.] 
[By  10  Ann.  c.  23.  the  sheriff  mast  deliver  the  check-books,  as  well  as 
the  original  polUbook  to  the  clerk  of  the  peace.     Str.  1048.] 

[By  St.  18  G.  2.  c.  18.  s.  7,  8,  9.  booths  for  taking  the  poll  not  exceeding 
fifteen,  to  h%  erected  at  candidates'  expence,  with  the  names  of  the  hun- 
dreds on  them.  Clerks  to  be  appointed.  A  list  of  the  towns  for  which  each 
booth  is  appointed  shall  be  made,  and,  on  request  delivered  to  each  candi- 
date ;  and  no  person  to  vote  there,  but  whose  estate  lies  in  one  of  these 
towns,  unless  they  do  not  lie  in  any  place  mentioned  in  any  of  the  lists* 
And  a  check-book  to  be  allowed  for  each  candidate.] 

[By  8.  10  &  11.  the  sheriff  shall  not  adjourn  the  next  county-court  after 
receiving  the  writ  for  more  than  sixteen  days,  and  it  may  be  adjourned  to  a 
Monday,  Friday,  or  Saturday,  notwithstanding  st.  6  G.  2.  c.  23.1 

[Warrant  of  speaker  upon  the  death,  or  promotion  to  the  peerage,  of  a 
member.     24  G.  3.  c.  26.J 

[The  51  Geo.  3.  c.  126.  imposes  a  duty  upon  the  returning  officer  of  pro- 
viding a  convenient  booth,  or  place  for  holding  the  election  of  members  of 
parliament ;  and  it  directs  that  this  shall  be  done  at  the  expence  of  the  can- 
didate. A  person  is  nominated  and  elected  by  a  city  as  their  representative, 
without  any  knowledge  or  concurrence,  or  interference  on  his  part.  He 
takes  his  seat  in  parliament.  Held,  that  he  was  not  a  candidate  within  the 
meaning  of  the  statute,  and  therefore  not  liable  for  the  hustings.  Candi- 
date means  a  volunteer.     2  M.  &  S.  212.] 

('Under  St.   51  Geo.  3.  c.  126.  election  candidates  for  Westminster  are 
y  liable  each  for  a  moiety  of  the  expense  of  the  hustings.     1  M.  &  S. 
283J' 

[The  returning  officer,  at  an  election  to  serve  in  parliament,  is  not  liable 
to  an  action  for  refusing  a  vote,  without  proof  of  malice.     I  East,  563.] 

[The  punishments  imposed  by  18  Geo.  2.  c.  18.  are  cumulative  with 
those  under  5  Eliz.  c.  9.  s.  6.  &  2  Geo.  2.  c.  25.  s.  2.     6  East,  223.] 

[The  power  of  directing  the  costs  of  a  vexatious  petition  to  be  taxed  un- 
der 28  Geo.  3.  c.  52.,  and  granting  a  certificate  thereon,  is  not  confined  to 
the  then  speaker  when  the  report  was  made.     1 1  East,  194.] 

[The  speaker  may  grant  a  new  certificate  for  costs,  under  38  Geo.  3.  c. 
52.  if  the  former  certificate  or  certificates  were  null.     1 1  East,  194.]. 
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[Two  several  petitions  were  presented  against  the  return  of  a  member  for 
G.  which,  being  referred  to  a  committee,  were  pronounced  each  frivolous. 
Held,  that  the  costs  could  not  be  taxed  jointly  under  28  Geo.  3.  c»  52.  3 
Smith,  560.     7  East,  507.] 

[It  is  a  rule,  that  the  enacting  clause  of  an  act  of  parliament,  shall  not  be 
restrained  by  the  preamble.  Thus  :  three  several  statutes  previous  to  28 
Geo.  3.  c.  52.  give  costs  of  certain  specified  cases  of  petitions  [*]against 
elections.  That  statute,  in  its  preamble,  recites  the  three  former  acts,  and 
that  it  is  expedient  that  provision  should  be  made  for  discouraging  persons 
from  presenting  frivolous  and  vexatious  petitions,  &c.  '^  in  any  of  the  cases 
to  which  the  above  recited  acts  relate.^^  Ins.  19.  it  enacts,  that  whenever 
the  committee  shall   report,   &c.  the   party  or  parties  ''  who  shall  have  ap- 

{)eared  before  the  committee  in  opposition  to  such  petition,"  shall  be  entit- 
ed  to  costs.  The  terms  of  enactment  take  in  many  cases  not  included  in 
the  former  acts.  Held,  that  full  effect  should  be  given  to  them,  not- 
withstanding the  preamble.     4  M.  &  S.  234.] 

(D  12.)  In  a  city  or  borough. 

By  the  st.  23  H.  6. 15.  the  sheriflT,  after  delivery  of  the  writ,  shall  deliver, 
without  fraud,  a  sufficient  precept  under  his  seal  to  the  mayor  or  bailiflfs  of 
cities  and  boroughs  within  bis  county,  reciting  such  writ,  and  commanding 
them,  if  a  city,  to  choose  citizens,  if  a  borough,  burgesses  for  the  j[>arliament. 
Vide  ante,  (D  10.) 

And  a  sheriff  doing  contrary  to  this  or  other  statutes  about  elections,  shall 
forfeit  the  penalty  of  the  st.  8  H.  6.  7.  viz.  100/.  to  the  king,  and  a  year's  im- 
prisonment without  bail ;  and  shall  forfeit  100/.  to  every  knight,  citizen,  or 
burgess  chosen  in  his  county,  and  not  duly  returned. 

By  the  st.  7  &  8  W.  3.  25.  the  officer  forthwith,  on  receipt  of  the  writ, 
shall  make  out  the  precept  to  each  borough,  &c.  and  in  three  days  after  re- 
ceipt, by  himself  or  proper  agent,  deliver  it  to  the  proper  officer,  &c.  to 
whom  the  execution  of  it  belongs,  and  no  other. 

[The  precept  for  a  borough  must  be  directed  to  the  returning  officer  j  if 
other  words  are  added,  they  are  surplusage,  and  may  be  struck  out ;  and 
parol  evidence  shall  not  be  received  to  show  they  had  been  there,  and  so 
to  make  variance   from  the  declaration  and  the   record  erroneous.  .  4  B. 
M.  2-267.] 

And  by  the  same  statute,  such  officer  shall  indorse  on  the  precept  the  day 
of  his  receipt  in  the  presence  of  him  who  delivers  it,  and   forthwith  give 
public  notice  of  the  time  and  place  of  election,  and   proceed  to  election 
thereupon  within  eight  days  after  receipt  of  the  precept,  giving  four  days^ 
notice  of  the  day  of  election. 

[The  indorsement  of  the  returning  officer  of  the  time  of  his  receiving  the 
precept  is  immaterial,  and  need  not  be  proved  on  an  action  for  bribery 
against  a  third  person.     4  B.  M.  2273.] 

A  citizen  is  the  most  worthy  ;  but  his  election  agrees  in  all  respects  with 
the  election  of  a  burgess.     Per  Holt,  Mod.  Ca.  51. 

The  election  in  a  borough  is  by  persons,  who  hold  by  burgage-tenure,  or 
by  the  burgesses  of  a  corporation.     Ibid. 

The  right  of  a  vote  for  electing  burgesses  to  parliament  is  incident  to 
every  bui^age-tenure.     Ibid. 

The  election  by  the  bui^esses  of  a  corporation  is  a  personal  privilege 
given  by  prescription  ar  charter^  and  is  a  right,  vested  ia  the  whole  corpo* 
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ration,  to  be  exercised  by  every  member  of  the  same  corporation.     Per 
Holt,  Mod.  Ca.  52. 

By  the  at.  1  W.  &  M.  2  sess.  2.  and  the  st.  2  W.  &  M.  7.  it  is  declared, 
that  elections  to  parliament  ought  to  be  free. 

[*](D  13.)  The  return  of  the  elected. 

By  the  st.  7  H.  4.  15.  after  the  election,  the  names  of  the  persons  chosen 
(vrhether  present  or  absent)  shall  be  written  in  an  indenture  under  the  seals 
of  the  choosers,  and  tacked  to  the  writ;  which  indenture,  so  sealed  and 
tacked,  shall  be  holden  for  the  sherifis  return  to  the  said  writ  for  the  knights 
of  the  shires ;  and  this  clause  shall  be  added  to  the  writ,  ei  electionem  ttiom 
in  pieno  comitatu  tuo  factum  distincte  et  aperte  sub  sigillo  tuo  et  sigiUis  eorum 
qni  electioni  illi  interfueruni  nobis  in  cancellaria  ad  diem  et  locum  in  brevi  con^ 
tentum  certifices  indilate» 

By  th^  st.  23  H.  6.  15.  the  mayor  or  bailiffs,  &c.  shall  return  to  the  sheriff 
the  precept  they  received  by  indenture  between  the  sheriff  and  them  of  the 
elections,  and  the  names  of  the  citizens  and  burgesses  by  them  chosen.  And 
the  sheriff  shall  make  rightful  return  of  his  writ,  and  of  every  return  to  him 
made  by  any  mayor  or  bailiffs. 

And  if  the  sheriff  do  contrary  to  this,  or  any  other  statute  for  elections, 
&c.  he  shall  incur  the  pain  inflicted  by  the  st.  8  H.  6.  7.  viz.  100/.  to  the 
king,  and  imprisonment  for  one  year,  without  bail  or  main-prize,  and  forfeit 
100/.  to  every  knight,  citizen,  or  bui^ess  chosen  in  his  county,  and  not  duly 
returned. 

By  the  st.  5  R.  2.  sess.  2.  c.  4.  if  a  sheriff  be  negligent  in  making  his  re« 
turn,  or  leave  out  of  his  return  any  city  or  borough,  bound  or  of  eld  wont  to 
come  to  parliament,  he  shall  be  amerced,  or  otherwise  punished  as  was  ac- 
customed in  times  past. 

If  any  sheriff  refuses  the  return  of  the  proper  officer,  and  accepts  a  return 
by  an  improper  officer  of  the  corporation,  it  shall  be  amended  by  (he  clerk 
of  the  crown,  by  order  of  the  house  to  file  the  proper  return,  and  take  the 
other  off  the  file.     20  Dec.  1710. 

If  he  makes  a  double  return,  and  one  is  waived  and  appears  improper,  it 
shall  be  amended  by  taking  it  off  the  file.     8  Dec.  1710. 

Vide  post,  (D  14.) 

(D  14.)  At  what  time  it  shall  be. 

By  the  st.  5  R.  2.  4.  if  a  sheriff  be  negligent  in  making  his  return,  he  shall 
be  amerced  or  punished  as  was  accustomed  in  times  past. 

By  the  st.  7  H.  4.  15.  and  the  clause  afterwards  inserted,  the  sheriff  is 
commanded,  quod  electionem^  <^c.  ad  diem  et  locum  i7i  brevi  contentum  nobis 
in  canctllaria  certifices. 

And  where  a  sheriff  did  not  make  a  return  in  due  time,  he  was  taken  into 
custody  by  order  of  the  house,  as  for  a  breach  of  privilege.     23  Oct.  1702. 

By  the  st.  10  &  11  W.  3.  7.  if  a  sheriff  make  not  a  return  on  or  before 
the  pariiament  is  to  meet,  or  in  convenient  lime,  not  exceeding  fourteen 
days^after  election  on  a  new  writ,  he  shall  forfeit  500/.,  a  moiety  to  the  king, 
a  moiety  to  the  informer. 

(D  16.)  False  return.    . 

By  the  St.   11  H.  4.  1.  justices  of  assise  may  inquire  of  returns  made  to 
vrrits  of  pariiament,  and  if  found  by  inquest,  that  the  return  is  contrary  [•Jto 
Vol.  V.  35  [*259]  L*^^^J 
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the  St.  7  H.  4.  15.  the  sheriff  shall  incur  100/.  to  the  king,  and  the  knight, 
unduly  returned,  shall  lose  his  wages. 

And  the  sheriff  also,  hy  the  st.  8  H.  6.  7.  shall  have  a  year's  imprison- 
ment without  bail. 

But  by  the  st.  6  H.  6.  4.  the  sheriff  or  knight,  &c.  may  traverse  such  inr 
quest  of  office,  before  the  justices  of  assise. 

By  the  St.  23  H.  6.  15.  if  any  sheriff  make  a  return  contrary  to  that,  or 
other  statute  for  elections,  &c.  he  shall  incur  the  penalty  of  the  st.  8  H.  6.  7* 
ante,  (D  12.),  and  also  pay  to  every  person  chosen  and  not  duly  returned 
100/.  to  be  recovered  with  costs  in  debt  against  the  sheriff,  his  executors  or 
administrators,  by  the  party  grieved,  if  he  sue  in  three  months  after  the  be- 
ginning of  the  parliament ;  or,  in  his  default,  by  any  that  will  sue. 

And  if  any  mayor  or  bailiffs  return  to  the  sheriff  any  not  duly  chosen,  he 
shall  forfeit  40/.  to  the  king,  and  40/.  to  every  person  chosen  and  not  re- 
turned, to  be  recovered  ut  supra* 

And  if  any  returned  be  put  out,  and  another  put  in  his  place,  he  that 
is  put  in  his  place,  if  he  take  upon  himself  to  be  knight,  citizen,  or  bur- 
gess, forfeits  100/.  to  the  king,  and  100/.  to  him  put  out  to  be  recover- 
ed, &c. 

By  the  st.  7  &  8  W.  3.  7.  continued  by  the  st.  1 2  <Jr  1 3  W.  3.  5.  and  after- 
wards by  the  st.  12  Ann.  sess.  1.  c.  15.  made  perpetual,  a  false  return  is 
against  law,  and  any  making  or  procuring  it,  may  be  sued  by  the  party  griev- 
ed, who  shall  recover  double  damages  with  costs. 

All  contracts,  securities,  bonds,  &c.  to  procure  a  return  are  void,  and  he 
who  makes  them  forfeits  300/.,  a  third  to  the  king,  a  third  to  the  poor,  and 
a  third  to  the  informer ;  and  a  return,  contrair  to  the  last  determination  in 
the  bouse  of  commons  of  the  right  of  election  for  the  same  place,  is  a  false 
return* 

By  the  same  statute,  the  clerk  of  the  crown  shall  enter  the  return  in  a 
l>ook,  (which,  or  a  copy  of  it,  shall  be  evidence  as  much  as  a  record,)  and 
the  not  entering  it  in  six  days,  or  if  he  alter  it,  but  by  order  of  the  house 
of  commons,  or  give  a  certificate  of  any  not  returned,  or  wilfully  neglect 
his  duty,  he  shall  forfeit  500/,  and  his  office,  and  be  for  ever  incapable 
of  it.  • 

By  the  same  statute,  any  officer  who  wilfully,  maliciously,  and  falsely 
returns  more  persons  than  he  ought,  forfeits  double  damages,  with  costs  of 
suit  to  the  party  grieved,  who  may  sue  the  officer,  or  him  who  procures  such 
return,  at  his  election.     Vide  infra. 

The  house  expects  the  sheriff  to  make  a  return  according  to  law,  and  will 
not  give  him  directions  in  case  of  difficulty ;  though  the  mayor  to  whom 
the  precept  was  directed  dies;  and  yet  the  burgesses  go  to  election,  and 
part  return  one  by  one  indenture,  and  the  other  part  return  another  by 
another  indenture.     9  Jan.  1699. 

If  a  sheriff  makes  a  false  return,  debt  lies  for  the  100/.  upon  the  st.  23 
H.  6.  15.     R.  PI.  Com.  118.  130.     Ast.  Ent.  72.  91. 

So,  an  action  upon  the  case  lies  for  a  false  return,  after  a  determinatioa 
for  him  in  parliament.     Semb.  Lut.  89.     Sal.  502.     Semb.  cont.  Sal.  505. 

[*]0r,  after  the  determination  there  becomes  impossible;  as,  if  the  par- 
liament be  dissolved.     Semb.  per  Holt,  Sal.  503. 

So,  an  action  lies  upon  the  st.  7  <Sf  8  W*  3*  7.  for  a  false  return.  Lut. 
185. 

If  the  plaintiff  makes'  his  case  pursuant  to  the  statute.     Sal.  504. 

But  an  action  does  not  lie  for  a  false  return,  if  it  be  not  founded   upoa 
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some  statute ;  for  it  is  a  matter  only  cognizable  in  parliament.     Semb.  Sal. 
505.     Vide  Action  upon  the  Case,  (B  8.) 

And  therefore,  an  action  upon  the  case  does  not  lie  before  the  determin- 
ation in  parliament.     R.  Lut.  89.     Per  Holt,  Sal.  503. 

Nor  after  a  determination,  by  him  against  whom  the  determination  there 
was.     R.  Lut.  89.     Sal.  503. 

Nor,  since  the  st.  7  &  8  W.  3.  7.  where  the  return  was  conformable  to 
the  last  determination  of  the  house  of  commons.  Semb.  Lut.  189. 

So,  it  does  not  lie  bj  the  common  law  for  a  double  return.  Cont.  per 
three  J.  in  B.  R.,  but  the  judgment  was  /evejsed  in  the  exchequer  and  the 
reversal  affirmed  in  pari.  R.  2  Vent.  37.  2  Lev.  114.  Pol.  470.  R.  3 
Lev.  29.     Per  Holt,  Sal.  503. 

[Double  damages  may  be  recovered  for  any  false  return,  though  there  is 
no  resolution  of  the  house  of  commons  relating  to  the  right  of  election  to 
that  place.     1  Wils.  /25.     Willes,  597.  S.  C] 

[Action  at  common  law  will  lie  for  a  false  or  for  a  double  return  ;  for 
there  is  damnum  cum  injuria  in  both  cases.     D.  per  Willes.  C.  J.  Ibid.] 

[The  courts  of  Westminster-hall  are  not  bound  by  resolutions  of  the  jiouse 
of  commons  relating  to  actions  at  common  law  for  such  returns;  and  the 
party  may  proceed  there,  notwithstanding  the  order  of  the  house.  D.  per 
Willes  C.  J.     Ibid.J 

[The  st.  of  William  is  a  remedial  act,  and  the  venire  facias  may  be  de 
corpore  comitatus.     Ibid.] 

By  the  st.  7  &  8  W.  3.  25.  no  sheriff  or  under-sheriff  in  a  county  or  city, 
or  mayor  or  other  officer  in  a  borough,  &c.  shall  give  or  take  any  fee  or  gra- 
tuity, for  making  out  receipt,  delivery,  return,  or  execution  of  any  writ  or 
precept  for  electionst 

(D  16.)  The  wages. 

A  knight  for  a  shire  had  4s.  per  diem  for  his  expences  veniendo  adparlia^ 
vienium^  ibidem  morando^  et  exinde  redeundo.     4  Inst.  46. 

A  citizen  and  burgess  ^s.per  diem.     Ibid. 

If  nothing  is  done,  but  by  the  death  of  the  king  the  parliament  is  dissol- 
ved, gu.  whether  wages  are  due  ?  Ibid. 

And  by  the  st.  23  H.  6.  10.  at  the  next  county  court  after  the  delivery 
of  the  writ,  the  sheriff  shall  make  proclamation,  that  the  coroners,  every 
chief  constable,  and  the  bailiffs  of  every  hundred,  shall  be  at  the  next 
county  court  to  assess  the  wages  of  the  knights,  and  all  else  that  will  come 
may,  but  the  sheriff,  coroners  and  bailiffs  not  coming,  forfeit  40^.  each ; 
and  then  the  sheriff  or  under-sheriff,  in  full  county,  shall  assess  a  certain 
sum  on  every  hundred  assessable,  so  as  the  sum  on  all  the  hundreds  exceed 
not  the  sum  due  to  such  knights,  and  shall  assess  a  certain  sum  on  every 
village  assessable  in  each  hundred,  so  as  the  sum  on  all  the  villages  in  each 
hundred  exceed  not  the  sum  on  such  hundred.  And  if  the  sheriff  levy 
more  on  any  place  than  assessed,  or  assess  otherwise,  he  shall  forfeit  20/.  to 
the  king,  ['Jand  10/.  to  him  that  will  sue  by  scire  Jacias  against  the  sheriff 
on  this  statute,  to  be  paid,  if  on  such  sdre  facias  he  make  default,  or  be 
convict,  with  treble  damages. 

By  the  st.  12  R.  2.  12.  lords,  or  spiritual  persons,  purchasing  lands  con* 
tributory  to  the  wages  of  knights,  they  shall  continue  contributory,  as  they 
were  wont. 

By  the  st.  23  li.  6.  10.  the  expences  of  knights  shall  not  be  levied  of  any 
Tillages,  whereof  it  was  not  levied  beretoforct 
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Tenants  in  anlieot  demesne  were  not  contributory  to  those  espencee. 
Col.  Ab.  1. 

Nor,  clerks  of  chancery,  having  benefices.     Ibid. 
Nor,  tenants  of  the  bishop  of  London.     Ibid. 

(D  17.)  Privilege. 

A  member  of  parliament  shall  have  privilege  for  himself  his  servants 
and  goods.  4  hist.  24.  D'Ew,  43.  66,  Dy.  60.  a.  in  marg.  Vide 
Privilege. 

And  therefore,  he  shall  not  be  arrested  or  sued.     D'Ew,  43. 
[Vide  10  G.  3.  c.  50.] 

So,  his  allendanls  shall  not  be  arrested.     D'Ew.  83,  84,  85.  G29. 
Nor,  shall  be  served  with  a  suhptzna,  citation,  or  other  process,  though  he 
be  not  restrained.     4  Inst.  24.     D'Ew.  655.     H.  Pari.  29. 
[But  now  see  10  G.  3.  c.  50.] 

A  fu/)erfe(/eas  goes  for  every  action  in  particular,  and  not  for  all  actiona 
generally.  Latch,  150.  Dy.  60.  a.  in  marg.  Seld.  3  vol.  2  P.  1524. 

Atid  a  supersedeas  goes  to  justices  of  assize,  quod  tupersedeatit  caplioni 
assisattim,  Jifc.  vbi  comites,  et  alii  sttmmomti  ad  parliamentum  sunt  partes 
^vamdiu parliamentum  duraveril.     4  Inst.  24. 

He  shall  not  be  assaulted  ;  for  the  assailant  was  taken  into  custody.  1 
Dec.  1699. 

Nor,  his  servant.     D'Ew.  656.  658. 

By  the  St.  5  li.  4.  6.  and  11  H.  6.  11.  if  any  assault,  or  afiray  be  made 
to  a  lord,  knight,  citizen,  or  burgess  come  to  parliament,  or  other  council 
of  the  king,  by  his  command,  proclamation  shall  be  made  three  days  that 
he  yield  himself  in  B.  R.  within  a  quarter  of  a  year  after,  or  the  first  day 
of  the  term  aflcr  such  quarter,  and  if  not,  that  he  be  attaint,  and  pay 
double  damages  to  the  parly,  to  be  assessed  by  inquest,  or  by  the  justices 
of  B.  R.,  and  pay  a  fine  and  ransom  :  and  if  he  do,  and  be  found  guilty  by 
inmieEt,  (he  same  penalty. 

The  privil^e  of  freedom  from  arrest  for  their  persons,  goods,  and  at- 
tendants, is  demanded  by  the  speaker,  when  be  is  confirmed  by  the  king.  21 
Jac,  Rush.  119. 

And  if  a  member  be  arrested,  he  may  have  a  writ  of  privil^e  for  his  dis- 
-»">«''      Dy.  eo.  a. 

letter  from  the  speaker,  for  allowance  of  privilege,  is  not  to  be  re- 
R.  Latch,  48.  150.     Dy.60.  in  mai^. 
lo  breach  of  privilege  to  file  an  original  against  him.     Sal.  512. 
ember  of  parliament  may  be  sued  in  t^.  B.  by  bill.     Str.  734.   Ld. 
1442.] 

person  having  privilege  be  in  the  King's  Bench  prison,  a  declaration 
filed  against  him  as  being  in  the  custody  of  the  marshal,  and  no 
B  need  be  issued  against  him.     5  T.  R.  361. 
a  servant  of  a  member  be  arrested,  he  need  not  have  a  writ  of  privi- 

shall  be  discharged  by  the  serjeant.     D'Ew.  249,  250. 
Ta  servant  procure  himself  to  be  arrested,  he  shall  be  punished  for 
empt.     D'Ew.  254.  258. 

r  he  procure  himself  lo  be  a  servant  to  avoid  bis  debts,  he  shall  have 
iege.    D'Ew.  373. 
he  be  not  a  menial  servant  be  shall  have  no  privilege.     D'Ew. 
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[An  attorney  though  a  menial  servant  of  a  peer,^has  no  privilege  of  par- 
liament.    Str.  1065.  J 

[Whether  a  game-keeper  is  entitled  to  privilege?  qu.  But  if  he  is,  it  is 
necessary  to  have  affidavit  what  and  where  the  manor  is,  that  the  lord  is  in  [ 

possession,  and  that  the  defendant  is  game-keeper.     1  Wils.  278.] 

[Order  of  lords,  28th  June  1715,  does  not  extend  to  all  their  servants,  on- 
ly such  as  are  necessarily  and  properly  employed  about  their  estates  or  their 

persons.     Ibid.] 

rSo,  C.  B.  declared  that  privilege  extended  to  infamous  and  seditious  li- 
bels tending  to  inflame  the  minds  and  alienate  the  affections  of  the  people 
from  his  majesty  and  to  excite  them  to  traitorous  insurrections  against  the 
government.     2  Wils.  151.] 

[But,  by  resolution  of  house  of  lords  29th  November  1763,  and  of  house 
of  commons,  24th  November  1763,  writing  and  publishing  seditious  libels 
is  not  entitled  to  privilege.] 

And  a  servant  may  be  sued  if  he  be  not  arrested.     Semb.  1  Mod.  146« 

Privilege  shall  be  allowed  in  all  cases,  except  treason,  felony,  or  the 
peace.     4  Inst.  25.     Cott.  Abr.  Pref.  8.  b. 

So,  a  peer  shall  have  privilege,  if  cited  in  the  ecclesiastical  court.  Seld. 
3  vol.  2  P.  1478. 

So,  a  peer  shall  have  privilege,  though  he  be  not  committed  in  time  of 
parliament,  except  for  treason,  felony,  or  refusing  surety  of  the  peace»  R. 
3  Car.  Rush.  365.     H.  Pari.  30. 

Nor,  shall  he  be  taken  by  attachment  out  of  chancery.     D'{!w.  203. 

[The  court  of  B.  R.  will  not  grant  an  attachment  against  a  peer  for  not 
paying  a  sum  of  money  awarded,  though  the  defendant  consent  on  condition 
that  the  attachment  shall  tie  in  the  office  for  a  certain  time.     7  T.  R.  172.] 

^ Nor,' against  a  member  of  parliament.     7  T.  R.  448.] 
A  Scotch  peer  (not  one  of  sixteen)  arrested,  shall  be  discharged  on  mo- 
tion.    It  does  not  appear  whether  the  suit  was  also  dischai^ed*     Fort, 
165.] 

So,  privilege  shall  be  allowed  in  an  action  by  the  king.     H.  Pari.  1 6. 

Or,  an  information.     H.  Pari.  30. 

The  privilege  of  a  peer  commences  from  the  teste  of  the  summons,  and 
continues  for  twenty  days  after  the  session,  and  so  for  twenty  days  before 
and  twenty  days  after  every  session,  upon  prorogation.  R.  by  the  Lords, 
28  May  1624,  and  27  Jan.  1628.     2  Lev.  72.     1  Keb.  329. 

But  the  commons  claim  forty  days  before  and  after  every  session.  2 
Lev.  72. 

[On  the  dissolution  of  parliament,  the  members  have  privilege  redeuudo 
for  a  reasonable  time.     Fort.  159.     Str.  985.     B.  R.  H.  28  J 

[•J[If  a  member  is  arrested  within  that  reasonable  lime,  if  is  a 
privilege.     Ibid.] 

[A  member  so  arrested  may  be  discharged  without  a  writ  of  privilege,  on 
motion.     Ibid,  and  Fort.  342.] 

[But  it  is  on  filing  common  bail ;  for  it  is  a  discharge  to  his  person  not  to 
the  suit.     Ibid.] 

But  no  member  shall  have  privilege,  when  -he  is  only  a  trustee.  R.  13 
Feb.  1700.     16  Nov.  1699.     R.  24  Oct.  1702. 

Nor,  shall  he  have  privilege  unless  for  his  person,  when  the  house  does 
not  actually  sit  for  dispatch  of  business.  Declared  as  a  standing  order,  nem. 
con.  13  Feb.  1700. 

Nor,' shall  he  have  privilege  when  he  is  a  public  officer,  for  a  thing 
done  in  the  execution  of  bis  office.     R.  28  Nov.  1699.  [""264] 


breacii  of 


274  PARLIAMENT. 

Nor,  shall  he  have  privilege,  if  taken  in  execution.     Vide  post,  (D  20.) 
Nor,  if  taken  after  his  election,  and  before  the  session  begins. 

Or,  if  taken  before  his  election,  he  shall  not  have  it  afterwards.     R.  in 
Pari.  12  Mar.  1592.     Mo.  340. 

And  by  the  st.  1 2  &  13  W.  3.  3.  all  persons  may  sue  or  proceed  in  anj 
suit  in  the  courts  at  Westminster,  admiralty,  court  of  arches,  prerogative 
court  of  Canterbury  and  York,  and  delegates  in  causes  matrimonial  and  testa- 
mentary, and  all  courts  of  appeal,  against  any  peer,  or  member,  or  their  ser- 
vants, immediately  from  the  dissolution,  prorogation,  or  adjournment  for 
more  than  fourteen  days  till  the  time  of  meeting  or  re-assembling,  so  as  they 
arrest  not  the  person  privileged,  but  proceed  by  summons  and  distress  infi- 
nite, or  by  original  bill,  summons,  and  distress  infinite,  till  common  bail  fin- 
ed, &c. 

So,  by  the  st.  1 1  G.  2.  24.  in  any  court  of  record,  Wales,  or  county  pala- 
tine. 

And  by  the  st.  12  &  13  W.  3. 3.  none  staid  by  privilege,  shall  be  barred 
by  the  statute  of  limitations. 

And  by  the  same  statute,  no  original  debtor  or  accountant  to  the  king 
shall  have  privilege  but  from  arrest. 

Nor,  shall  a  member  have  his  privilege,  when  he  has  once  waived  it.  20 
Nov.  1702. 

[Waiver  of  privilege  must  be  in  writing.     B.  R.  H.  37.] 

fit  is  never  as  to  the  person,  only  to  give  a  power  of  suing.     Ibid.] 

Or,  if  he  begins  at  law,  he  shall  not  iiave  privilege,  upon  a  bill  in  equity 
to  be  aided  against  such  suit.     1  Ver.  329. 

||If  a  peer,  plaintiff,  gives  rule  to  examine  witnesses,  it  is  not  breach  of 
privilege  in  defendant  to  examine.     2  Vesey,  29^] 

[If  peeir  brings  action  at  law,  it  is  not  breach  of  privilege  in  defendant  to 
bring  bill  for  injunction.     Ibid.] 

[Peers  may  be  sued  in  B.  R.  by  original  bill.  Say,  63.  Cowp.  844.  2 
H.  Bl.  267.  299.] 

The  privileges,  liberties,  and  jurisdiction  of  parliament  are  the  right  and 
inheritance  of  the  subject.     By  the  Commons,  1 9  Jac.     Rush,  53. 

But  none  shall  be  imprisoned  by  the  Serjeant  for  breach  of  privilege  till 
the  matter  be  examined  by  a  committee,  and  reported  to  the  house.  R.  1 3 
Feb.  1 700. 

[The  lords  have  privilege  from  arrest,  &c.  as  well  as  the  commons.  Seld. 
3  vol.  2  P.  1478.] 

[*J[No  peer  has  privilege  of  peerage  or  of  parliament  against  being  com- 
pelled by  process  of  courts  of  Westminster-hall  to  pay  obedience  to  habeas 
corpus  directed  to  him.     Order,  7th  February  1757,  8th  June  1757,] 

They  shall  hot  answer  to  a  complaint  against  them  in  the  bouse  of  com- 
mons.    Seld.  3  vol.  2  P.  1478. 

[The  statute  4  G.  3.  c.  24.  has  converted  what  was  before  a  privilege, 
into  a  legal  right ;  and  under  that  statute  members  of  parliament  are  entit- 
led to  frank  letters.] 

[A  Roman  Catholic  peer  is  not  entitled  to  frank.     2  Bos.  &  Pull.  139.] 
The  statutes  24  G.  3.  sess.  2.  c.  37.,  and  35  G.  3.  c.  53.  regulate   the 
number  and  weight  of  letters  to  be  franked.] 

[By  Stat.  4  G.  3.  c.  33.  the  creditor  of  a  member,  a  merchant,  may  on 
amdavit  sue  out  writ  and  serve  him,  and  if  he  does  not  make  satisfaction  in 
two  months,  he  shall  be  bankrupt  from  the  time  of  service.! 
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[Merchant  committing  act  of  bankruptcj,  creditors  maj  sue  out  commis- 
sion, and  commissioners  proceed,  notwithstanding  privilege.] 

[But  the  person  shall  not  be  arrested  or  imprisoned  except  for  Closes  made 
felony  by  the  bankrupt  acts.] 

?ly  Stat.  10  G.  3.  c.  50.  peers  and  members  may  be  sued-  at  any  time, 
the  suit  shall  not  be  impeached  or-stayed  by  priril^e  ;  but  the  person 
not  to  be  imprisoned.] 

[The  court  may  order  the  issues  from  time  to  time  to  be  sold,  and  plain- 
tin 's  costs  to  be  paid,  and  the  residue  retained  till  the  purpose  of  the  writ 
answered,  and  then  the  issues  or  money  returned.] 

[Rule  of  court  of  B.  R.,  C.  B.,  or  exchequer,  may  be  enforced  by  dis- 
tress infinite.] 

[If  member  is  illegally  taken,  and  detained  by  process  of  B.  R.,  and  is 
brought  by  habeas  corpus  to  be  charged  in  execution  in  C.  B.,  they  will  re- 
mand him^  that  he  may  be  discharged  by  B.  R.     Barnes,  199.] 

;  (D  18.)  Assistants  in  parliament. 

All  the  judges  of  the  realm,  and  barons  of  the  exchequer  of  the  coif  shall 
be  attendant  and  assistant  in  domo  superiori  parliamentu     4  Inst.  4.  50. 

So,  the  masters  of  chancery.     4  Inst.  4. 

So,  the  attorney  and  solicitor-general. 

And  the  king^s  council.     4  Inst.  4. 

But  the  presence  of  the  judges,  &c.  is  only  for  their  advice,  not  for  their 
consent.     Seld.  3  vol.  2  P.  1650.     4  Inst.  4. 

(D  19.)  Proxies. 

A  commoner  cannot  have  any  proxy.  4  Inst.  12.  for  he,bimself  is  elect- 
ed.    Ha.  Pari.  11. 

But  a  tord  in  parliament  may  have  his  proxy.     4  Inst.  12. 

And  such  proxy  shall  be  a  lord  of  parliament.     Ibid. 

And  this  is  the  constant  course  since  1  H.  8.    •Seld.  3  vol.  2  P.  1477, 

Yet,  anciently,  a  bishop  made  a  proctor  of  the  clei^  his  proxy.  4 
Inst.  12. 

And  others  not  barons.     Seld.  3  vol.  2  P.  1477. 

[*]And  the  usual  course  is,  for  a  temporal  lord  to  make  a  temporal  lord 
his  proxy,  and  for  a  lord  spiritual  to  piakea  spiritual  lord.  Seld.  3  vol.  2 
P.  1477. 

A  lord  may  name  two  or  three  for  his  proxies  ;  as,  1  El.  4  Insl.  12.  Vide 
infra,  the  order,  2  Car. 

So,  two  or  three  conjunclim  et  divisim*  4  Inst.  1 2.  Seld.  3  vol.  2  P. 
1477. 

And  in  such  case,  all  present  ought  to  assent  or  dissent ;  for  if  one  be 
content  and  the  two  others  not  content,  it  is  no  vote.  R.  4  Inst.  13.  Ha. 
Pari.  11. 

But  he  shall  not  have  above  two  proxies.     By  order,  2  Car.  Rush.  269. 
'  The  proxy  is  appointed  by  the  lord  upon  leave  for  his  absence. 

And  it  has  usage  for  it,  a  temport  Ed.  1.     Seld.  3  vol.  2  P.  1476. 

But  he  may  be  summoned  with  a  clause,  that  he  do  not  make  a  proxy. 
Ibid. 

If  a  lord  appears  in  parliament,  though  he  speaks  or  aigues  nothing,  hi« 
proxy  is  thereby  revoked.     R.  1  £!•     4  Inst.  13.     Ha.  Pari.  11. 
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(D  20.)  Absents. 

By  the  st,  5  R*  2.  4.  if  any  summoned  to  parli«nment,  viz.  lord,  knight, 
citizen,  or  burgess,  absent  himself  without  cause,  he  shall  be  amerced  and 
otherwise  pi^iished  as  hath  been  antiently  used  :  that  is  to  ^ay,  a  lord  by 
the  peers  :  a  knight,  citizen,  or  burgess,  by  the  commons.     4  Inst.  43. 

By  the  st.  6  H.  8.  16.  none  shall  depart  from  the  house  of  commons 
without  licence  of  the  speaker  and  commons,  entered  in  the  book  of  the 
clerk,  before  the  end  of  the  parliament,  on  pain  to  lose  his  wages. 

And  he  who  departs  may  be  fined  by  the  commons.  4  Inst.  44.  D^Ew. 
309. 

So,  a  lord  may  be  fined  by  the  lords.     4  Inst.  44. 

So,  an  information  lies  for  a  contempt.     Semb.  H.  Pari.  17,  18. 

But,  a  bui^ess  being  ill,  cannot  be  discharged  for  it.  Cent.  Bro.  Pari.  7. 
4  Inst.  8.  ace.  R.  ace.  D'Ew.  244.  281.  307. 

Nor,  a  member  detained  in  execution.  D^Ew.  244.  2  Ed.  4.  8.  a.  Per 
Dy.  Mo.  57.  and  if  he  be,  by  the  st.  1  Jac.  13.  he  may  be  taken  in  execu- 
tion again. 

Or,  absent  upon  an  embassy.     D'Ew.  244. 

Yet,  if  a  member,  absent  for  illness,  request  his  discharge,  or  his  distem- 
per be  incurable,  be  may  be  discharged,  and  another  elected  in  his  stead. 
D'Ew.  337.  429. 

(E  !.)  PARLIAMENT  SUMMONED  ;  AND  THE  BEGINNING  OF  IT. 

The  writ  of  summons  to  parliament  issues  at  least  forty  days  before  the 
beginning  of  a  parliament.     4  Inst.  6.     Vide  ante,  (C — D  8.) 

The  parliament  cannot  begin  without  the  presence  of  the  king,  either  in 
person  or  by  representation.     4  Inst.  6. 

The  king  is  often  present  in  person. 

Or,  if  the  king  be  out  of  the  realm,  there  may  be  a  special  commission  to 
the  capitatis  justiciarius  of4he  realm,  to  hold  and  proceed! n  the  parliament. 
4  Inst.  6.     Vide  Roy,  (H  1,2.) 

And  if  the  custoa  of  the  realm  be  engaged,  &c.  there  may  be  a  commission 
to  hold  it  in  the  name  of  the  king,  or  himself.     Cott.  Ab.  19. 

[*]So,  if  the  king  be  infirm,  a  commission  shall  issue  to  certain  lords  of 
parliament,  to  hold  ^c.  the  parliament.     4  Inst.  6. 

So,  it  was  1 9  Jac.  Rush.  33.  Ha.  Pari.  3. 

So,  if  a  parliament  begins  by  the  king  in  person,  it  may,  after  prorogation 
by  the  king,  be  summoned  before  commissioners.     4  Inst.  7. 

If  the  king  pleases  that  the  parliament  shall  not  begin  at  the  day  of  the 
return  of  the  writ  summons,  a  writ  patent  under  the  great  seal  tested  be- 
fore the  day  of  the  return,  and  directed  pra(atisy  magnalibus,  proceriOus  hu* 
ju9  regni^  ac  militibxis^  civibus^  et  burgensibusj  &c.  shall  be  read  at  the  day  of 
the  return  in  the  upper  house  before  the  lords,  and  other  commons  there  as- 
sembled, whereby  the  parliament  shall  be  prorogued  to  another  day.  4 
Inst.  7. 

So,  it  was  1  &  5  El.     Vide  post,  (M.) 

And  in  such  case  the  parliament  does  not  begin  till  the  day  to  which  it  is 
prorogued.     4  Inst.  7. 

[The  courts  are  bound  to  take  notiee  of  the  commencements,  proroga- 
tions, and  sessions  of  parliament.     1  Lev.  296.  cited  Doug.  97.  n.] 

And  that  even  when  the  proceedings  are  on  a  private  statute.     Ibid. 
[*267]  &      .  r 
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(E  2.)  In  what  place  assembled. 

Antientlj  both  bouses  of  parliament  sat  together*     4  Inst.  3.  2  Inst.  367« 

But  it  appears  cont.  per  Prynne  in  bis  pref.     Cot.  Ab.  5. 

As  in  4  Ed.  1.     2  Inst.  267. 

Anno  50  Ed.  3.  the  house  of  commons  assembled  in  the  chapter-house  of 
the  abbot  of  Westminster.     Cot.  Abr.  pref.  13.  b.     4  Inst.  2. 
'  The  place  was  anciently  St.  Stephen^s  chapel. 

Every  day  before  the  house  of  commons  assembles,  prayers  are  said  in  the 
house  by  the  speaker's  chaplain. 

So,  upon  solemn  days,  as  30  Jan.  29  May,  5  Nov.  &c.  some  divine  is  desir- 
ed to  preach  a  sermon  before  the  house.     3  Jan.  1710. 

But  none  shall  be  recommended  to  preach  before  the  house  unless  he  be 
of  the  dignity  of  a  dean,  or  of  a  doctor  in  divinity.     R.  31  Jan.  1699. 

(E  3.)  Things  done  at  the  be^iimng  of  a  parliament : — In  the 

liouse  of  lords.  [Et  vide  post,  (E  !•)] 

At  the  first  day  of  the  parliament,  the  king  sets  forth  the  causes  of  summon- 
ing the  parliament.     4  Inst.  7. 

Or,  the  chancellor  or  keeper  for  him.     Ibid. 

Or  another,  though  the  chancellor  be  present ;  as,  the  chief  justice.  4 
Inst.  8. 

The  king^s  chamberlain.  Sic.     4  Inst.  8.  and  marg.  imb. 

When  the  commons  go  to  choose  their  speaker,  the  lords  appoint  four  jus- 
tices, and  two  masters  in  chancery,  to  be  receivers  of  petitions  for  England, 
Ireland,  Wales,  and  Scotland,  which  shall  be  delivered  within  six  days  ensu- 
ing.    4  Inst.  1 1 . 

And  three  justices  and  two  masters  are  appointed  receivers  of  petitions  for 
Gascoign,  Guien,  Poitiers,  Normandy,  Anjou,  &c.  which  shall  be  delivered 
within  six  days  ensuing.     Ibid. 

Then  six  of  the  temporal  and  two  of  the  spiritual  nobility  are  appointed 
triers  of  the  petitions  of  Eneland,  Ireland,  Wales,  and  Scotland,  [*]wbo,  or 
four  of  whona,  assisted  by  the  king's  counsel,  sit  in  the  treasury  cham- 
ber, and  try  whether  the  petitions  are  reasonable  to  be  proposed  to  the  lords. 

Ibid. 

As  many  are  appointed  triers  of  the  petition  of  Gascoign,  &c.     Ibid. 
And  this  course  still  continues,  though  Gascoign,  &c.  are  lost.     Ibid. 

(E  4.)  In  the  house  of  conunons. 

By  the  st.  5  El.  1.  every  knight,  citizen,  burgess,  and  baron  of  the  cinque 
ports,  before  he  enters  into  the  parliament  house,  or  has  a  voice  there,  shall 
take  the  oath  of  supremacy,  (and  by  the  st.  7  Jac.  6.  the  oath  of  allegiance) 
before  the  lord  sleward  or  his  deputy,  or  suffer  the  penalties,  as  if  he  had  sat 
without  election,  return,  or  authority. 

By  the  st.  30  Car.  2.  1.  sess.  2.  no  peer,  or  member  of  the  house  of  com- 
mons, shall  vote  or  sit  during  any  debate,  after  the  speaker  is  chosen,  till  he 
take  the  oaths  of  allegiance  and  supremacy,  and  repeat  and  subscribe  tha 
declaration  against  transubstantiation  and  invocation  of  saints,  &c.  betwixt 
nine  and  four  of  the  clock,  at  the  table,  in  a  full  house,  in  such  order  as  the 
house  is  called  over,  on  pain  to  suffer  as  a  popish  recusa'nf  convict,  &c.  and  a 
writ  shall  issue  to  elect  a  new  member,  &c. 
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By  the  st.  1  W.  &  M.  8.  every  person  required  by  any  act  to  take  the 
oath  of  supremacy  made  1  El.  1.  or  the  oath  of  allegiance  made  3  Jac.  4. 
which  are  hereby  abrogated,  or  either  of  them,  shall  instead  thereof  take 
and  subscribe  the  oaths  of  allegiance  and  supremacy  here  prescribed. 

By  the  st.  7  &  8  W.  3.  27.  every  member  of  the  house  of  commons,  was 
obliged  to  subscribe  the  association.  But  by  the  st.  1  Ann.  22.  this  part  of 
the  said  act  is  declared  to  be  void. 

By  the  st.  1 3  &  1 4  W.  3.  6.  no  peer,  or  member  of  the  house  of  commons, 
shall  vote  or  sit  during  any  debate,  after  the  speaker  is  chosen,  till  he  take 
and  subscribe  the  oath  of  abjuration,  (and  by  the  st.  1  Ann.  22.  it  shall  be 
taken  as  there  altered,)  at  the  time,  place,  and  on  the  pain  ut  mpra  by  the 
St.  30  Car.  2.  2. 

rVide  etiam,  1  G.  1.  st.  2.  c.  13.     40  G.  3.  c.  67.] 

if  there  be  not  any  lord  steward,  the  treasurer  or  comptroller  of  the 
household  by  common  usage  is  his  deputy  to  all  intents.     D^Ew.  122. 

If  there  be  a  lord  steward,  he  may  appoint  others  to  be  his  deputies  to 
take  the  oaths.     D^Ew.  40. 

And  other  lords  may  be  appointed* 

Or,  any  of  the  members,  after  they  are  sworn,  may  be  his  deputies,  for 
giving  the  oaths  to  others.     D'Ew.  40. 

(E  5.)  Choice  of  a  speaker. 

Antiently  there  was  no  constant  speaker.     4  Inst.  2. 
But  there  was  a  speaker,  44  H.  3.     Semb.  D'Ew.  40. 
And  the  first  prolocutor   named  upon   record  was  51  Ed.  3.  viz.   Sir 
Thomas  Hungerford.     D'Ew.  40.     Cot.  Ab.  pref.  1 3.  b. 

But  in  the  parliament  rolls,  teinp»  R.  2.  and  from  that  time,  the  speaker 
is  frequently  mentioned.     D^Ew.  4 1 . 

None  can  be  speaker  without  election  of  the  commons.     4  Inst.  8. 
And  their  election  is  free.     D'Ew.  41  • 

r*]But  the  king  may  recommend.     4  Inst.  8.    Cot  Abr.  pref.  14.  b. 
Or  refuse  him.     Ibid. 

Yet,  antiently,  there  was  no  command  for  the  election  of  a  speaker. 
D^Ew.  41.  • 

The  first  command  for  it  was  2  H.  4.     Ibid. 
And  it  was  afterwards  omitted,  7  &  8  H.  4.     Ibid. 
But  it  is  now  usual,  and  by  long  usage  necessary  at  this  day.     Ibid. 
The  speaker  elect  disables  himself.     4  Inst.  8. 

Then  be  is  presented  to  the  king  in  the  house  of  lords,  and  there  excuses 
himself.     4  Inst.  8.     Rush.  480. 

And  from  the  6th  year  of  II.  0.  they  have  usually  made  an  excase. 
D'Ew.42. 

But  sometimes  he  does  not  make  any  excuse  :  as,  Mr.  Harley  did  not,  1 3 
W.  3.  ;  and,  antiently,  it  was  not  made,  except  for  cause  ;  as,  5  R.  2.  was 
the  first  excuse,  and  not  allowed.  1  H.  4.  Gil.  4.  II.  5.'  28  H.  6.  29 
H.  6.  it  was  not  made.     D'Ew.  42. 

And,  before  confirmation  by  the  king,  he  was  called  speaker,  when  the 
commons  wereeummoncd  to  attend  l!ie  king.     16  Nov.  1699. 
tio,  2 1  Oct.  1 702.     But  usually  he  is  not  so  called. 

Hiha  upeaker  be  approved  by  the  king,  he  prays;  1.  Freedom  of  speech, 
sm4  mII  iUiiir  anHefit  privileges  ;  2.  Pardon  lor  mistakes,  and  thai  he  may 
ii'uori  Uf  llie  fioininoiis  for  a  declaration  of  their  iuteut  j  3..  Access  to  the 
bMitf#     4  InftU  U.     21  Jac.  Ru»h.  1 19.    Ha.  Pari.  4. 
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Freedom  from  arrest,  of  speech,  and  access  to  the  king,  and  candid  con- 
struction of  their  proceedings.     3  Car.  Rush.  484. 

So,  per  Mr.  Harley,  1 702. 

The  house  of  commons  cannot  assemble  without  their  speaker.  4  Inst.  8. 

And,  therefore,  if  he  cannot  attend  for  sickness,  he  shall  be  discharged  ; 
as,  John  Cheyne,  1  H.  4.  Wm.  Sturton,  1  H.  5.  Sir  John  Tirrel,  15  H.  6. 
Ibid. 

After  the  speaker  chosen,  and  the  oaths,  according  to  the  st.  30  Car.  2. 
and  1 3  W.  3.  taken,  a  bill  is  read  ;  and  from  thence  the  session  begins.  So, 
23  Oct.  1 702. 

And  after  a  bill  read,  the  house  is  summoned  to  attend  the  king  in  the 
bouse  of  peers,  to  hear  the  king's  speech. 

Sometimes  the  house  is  sumnloned  to  attend  th^  king  before  a  bill  is  read ; 
so  it  was,  16  No7.  1699  ;  so  it  is  usually  done.     So,  it  was  1702,  1710. 

And  the  king's  speech  was  reported  to  the  house  by  the  speaker,  before 
a  bill  .was  read,  16  Nov.  1699  ;  but  the  speaker  said,  that  he  could  not  do  it 
till  the  oaths  were  taken,  according  to  the  statutes.     21  Oct.  1702. 

And  it  was  not  reported,  till  after  a  bill  read,  and  committees  appointed, 
and  other  orders  made,  23  Oct.  1702. 

After  a  bill  read,  and  before  committees  appointed,  &c.     29  Nov.  1710. 

Af^er  the  king's  speech  is  reported,  the  house  usually  returns  thanks  for 
it.     So,  23  Oct.  1703.     29  Nov.  1710. 

And  appoints  a  day  for  the  consideration  of  it*  16  Nov«  1699.  So,  23 
Oct.  1702. 

[^jThen  a  day  is  appointed,  in  which  the  house  will  resolve  itself  into  a 
committee  for  the  consideration  of  it.     24  Nov.  1699. 

And  the  house  appoints  a  committee,  for  an  address  upon  their  vole  of 
thanks. 

Or,  to  be  drawn  upon  their  vote,  and  the  debate  in  the  house.  29  Nov* 
1710. 

When  the  address  is  reported  from  the  committee,  it  may  be  agreed  to, 
or  amended  by  the  house.     30  Nov.  1710. 

After  the  house  agrees,  it  shall  be  presented  to  the  kii^  by  the  whole 
house  usually.     30  Nov.  1710. 

And  the  members  of  the  privy  council  are  appointed  to  inquire  the  time 
when  the  king  pleases  to  be  attended  by  the  house.     30  Nov.  1710. 

The  summons  to  attend  the  king  is  made  by  the  usher  of  the  black  rod. 

Or,  by  his  deputy-usher.     16  Nov.  1699. 

When  the  speaker  reports  the  king's  speech,  be  prays  a  copy  of  it,  and 
reads  the  copy.     16  Nov.  1699.     29  Nov.  1710. 

So,  the  speaker  ought  to  be  conformable  to  the  command  or  order  of  the 
house;  and  therefore, "if  he  be  required  by  the  majority  to  propose  the 
question,  it  will  be  a  breach  of  privilege  if  be  disobeys,  though  it  be  by  the 
king's  command.     R.  16  Car.  3.     Rush.  1 137. 

(E  6.)  Committeea  appointed. 

The  commons  in  parliament  are  the  general  inquisitors  for  the  realm.     4 

Inst.  11. 

And  at  the  beginning  of  the  sessions,  it  is  their  principal  care  to  appomt 
committees  for  grievances,  &c.     Ibid. 

The  general  committees  appointed  after  the  reading  of  the  first  hiH,  are,  a 
.  f»270] 
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committee  for  religion,  for  grievances,  for  justice,  for  trade,  for  privileges, 
and  elections.     13  Feb.  1700.     16  Nov.  1699.     So,  23  Oct.  1702. 

A  committee  is  general,  t.  e.  of  the  whole  house ;  de  quo  vide  post,  (E 
1 3.)  or  a  private  committee. 

(E  7.)  Chairman. 

The  committee  appoints  one  of  them  for  chairman.     4  Fnst.  12, 

The  chairman  reports  the  resolution  of  the  committee  to  the  house.  Ibid, 

Or,  another  whom  the  committee  appoints  for  this  purpose.     Semb.  Ibid. 

(E  8.)  Committee  for  a  private  bill. 

In  a  committee  for  a  private  bill,  the  chairman  shall  not  sit  without  a 
week^s  public  notice  set  up  in  the  lobby.  Declared  for  a  standing  order, 
1 5  Feb.   1 700. 

And  upon  the  report  of  a  private  bill,  he  shall  inform  the  house,  whether 
the  allegations  of  the  bill  are  examined,  and  the  parties  concerned  have 
consented,  to  the  satisfaction  of  the  committee.  Declared  for  a  standing 
qrder,  15  Feb.  1700.     So,  24  Nov.  1699. 

Before  a  private  bill  be  considered  by  a  committee  of  the  lords,  a  copy 
['*]of  it  shall  be  delivered  to  every  one  concerned  in  it.  Declared  for  a 
standing  order,  16  Nov.  1705. 

And  if  an  infant  be  concerned,  a  copy  shall  be  delivered  to  his  guar- 
dian, or  next  relatioa  of  full  age,  not  concerned  in  interest,  nor  in  the  pas^ 
sing  of  the  bill.     Declared  for  a  standing  order,  16  Nov.  1705. 

Dj  a  standing  order  of  the  lords,  23  April,  1698,  a  committee  shall  take 
notice  of  the  consent  of  any  person  to  any  private  bill  unless  he  appear  be- 
fore them,  or  there  be  an  affidavit  of  two  persons  made,  that  he  is  not  able 
to  attend,  and  doth  consent  to  the  bill. 

If  a  bill  be  for  a  sale  of  land  in  such  a  place,  and  a  purchase  in  another, 
the  committee  shall  see  that  the  values  are  fully  proved,  and  that  there  be  an 
agreement  for  the  purchase,  and  that  the  bill  provides  for  the  effectual  pur- 
chase and  settlement  of  the  lands,  as  it  is  desired.  Ordered  16  &  19  Feb. 
1 705. 

And  if  trustees  are  appointed  by  the  bill,  they  ought  to  appear  personal- 
ly before  the  committee,  and  accept  the  trust  under  their  hands.  Declar- 
ed for  a  standing  order,  1 6  &  1 9  Feb.  1 705. 

The  lord  who  makes  the  report  of  the  committee,  shall  report  that  all  or- 
ders were  observed  by  the  committee.     Order,  16  Feb.  1705. 

(E  9.)   Committee  fox  other  purposes. 

So  a  committer  is  frequently  appointed  for  other  purpose  ;  as,  for  inspec- 
tion of  the  journals  of  another  session.     27  Nov.  1699. 

For  the  inspection  of  the  journals  of  the  peers. 

But  it  was  not  usual  till  latter  times  to  appoint  committees  to  determine 
any  particular  thing,  without  a  report  to  the  house.     Cot.  Ab.  Fref.    1 4.  b. 

(£  10.)  Instruction  to  a  committee. 

After  a  committee  is  appointed,  the  house  may  giveany  particular  instruc- 
tion to  it.     So,  27  Nov.  1699. 

So,  a  matter  referred  to  one  committee  may  be  aftervv^ards  transferred  to 
another.     11  Jan.  1699. 
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(Ell.)  Witness  attending  the  house,  or  a  committee. 

If  a  witness  refuse  to  atttendthe  bouse,  or  a  committee,  he  shall  be  sum- 
moned by  order  of  the  speaker,  or  chairman,  to  attend.     Vide  post,  (E  15.) 

But  no  witness  pays  any  thing  for  being  summoned  to  the  house,  or  a  com- 
mittee.    Declared  29.  Jan.  1699. 

Nor  shall  he  be  arrested  upon  his  coming  to  or  departure  from  the  com- 
mittee; and  if  he  be,  the  house  upon  motion  will  discharge  him.  R.  15 
Feb.  1699. 

An  officer  may  be  summoned  to  attend  with  the  public  books  of  a  corpora-* 
tion,  &c. 

If  any  one  directly  or  indirectly  attempts  to  prevent  a  witness  from  ap- 
pearing, or  giving  testimony,  or  tampers  with  a  witness,  in  respect  of  the  ev- 
idence to  be  given  to  the  bouse  or  to  a  committee  :  this  is  a  misdemeanor, 
and  the  house  will  proceed  against  him  with  severity.  R.  24  Oct.  1702. 
29  Nov.  1710. 

So,  if  a  witness  give  false  testimony  to  the  house  or  a  committee*  R. 
24  Oct.  1 702.     29  Nov.  1710. 

[*](E  12.)  When  conmuttees  are  to  sit. 

A  committee  cannot  continue  sitting  after  the  house  is  assembled. 
And  if  committees  are  adjourned,  a  committee  cannot  sit  till  cornmittees 
be  again  revived.     Declared  for  a  standing  order,  23  Jan.  1699. 

(£  13.)  Committee  of  the  whole  house ;  When  necessary. 

The  house  will  not  proceed  upon  a  petition,  motion,  or  bill  for  granting 
money  to  the  king,  charging  the  subject  or  compounding  or  releasing  a  debt 
due  to  the  king,  except  in  a  committee  of  the  whole  house.  Declared  for 
a  standing  order,  29  Nov.  1710.     Vide  post,  (H  17.) 

(E  14.)  Committee  for  justice. 

A  committee  for  justice  may  summon  any  judges,  and  examine  them  in 
person,  upon  complaint  of  any  misdemeanor  in  their  office.     1  Sid.  338, 

(E  15.)  Committee  of  elections. 

The  committee  of  privileges  and  elections  usually  meets  in  the  speaker^s 
chamber,  and  then  adjourns  into  the  house. 

There  ought  to  be  the  number  of  five,  who  are  named  of  the  committee 
before  adjournment. 

And  there  ought  to  be  at  least  eight  of  th^m  continuing  in  the  house, oth- 
erwise the  committee  does  not  proceed. 

But  it  is  usually  ordered,  that  all  the  members  present  have  votes.  So, 
JoumalylS  Feb.  1700.  So,  23  Oct.  1702.  But,  antiently,  it  was  other- 
wise. 

A  petition  which  concerns  an  undue  election  or  return,  &c.  is  usually  re- 
ferred to  the  committee  of  privileges  and  elections. 

And  the  committee  ususally  appoints  the  day  for  hearing. 

Or  the  house  may  direct  the  hearing  upon  a  particular  day.  14  Dec. 
1710. 

But  it  may  be  heard  at  the  bar  of  the  house.     1  Dec.  1710. 

And,  antiently,  it  was  referred  to  the  determination  of  the  king  and  the 
lords.     Semb.  Cot.  Ab.  Pref.  14.  b. 
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So,  if,  upoD  a  double  return  ordered  to  be  shown  to  the  bouse,  it  appesra 
that  there  were  equal  votes  for  all  the  candidates,  it  may  be  declared  void, 
and  a  writ  ordered  for  a  Dew  election,  without  a  reference  to  the  commit- 
tee.    T  Dec.  1710. 

So,  if  one  of  the  parties  returned  waives  his  return,  it  may  be  amended 
hy  the  house.     2  Dec.  1710. 

This  committee  considers  all  matters  concerning  the  return,  election,  and 
privilDges  of  the  members.  Journal,  13  Feb.  1700.  16  Nov.  1699.  23 
Oct.  1702. 

Double  returns  are  usually  determined  in  (he  first  place  ;  for  the  house 
is  not  full  before  the  determination  of  them.  Journal,  15  Feb.  1700.  16 
Nov.    1699.     23  Oct.    1702. 

It  is  usually  ordered,  that  all  returns  be  questioned  within  fourteen  days. 
Journal,  13  Feb.  1700.     16  Nov.   1699. 

So,  within  fourteen  days  afler  another  return  made.  Journal,  13  Feb. 
1700.     23  Oct.  1702. 

That  any  person,  returned  for  two  places,  shall  elect  for  which  he  will 
serve  within  three  weeks,  if  there  be  not  any  question  of  the  return  for  Bucb 
piace.     Journal,  13  Feb.  1700.     23  Oct.    1702. 

[•]That  all  persons  returned  upon  a  double  return,  withdraw  till  their  re- 
turn be  determined.     Journal,  13  Feb.  1700.     23  Oct.  1702. 

And  every  member  ought  to  withdraw  when  his  return,  election,  or  priv- 
ilege is  debated.     Ibid. 

[List  of  voters  intended  to  be  objected  to,  how  and  when  delivered  to 
clerk  ofhouse  of  commons.     53  G.  3.  c.  71.] 

I  Recognizances  by  petitioners  for  payment  of  costs.     Ibid.] 

fCosts  taxed  as  between  attorney  and  client.     Ibid.] 

And  only  two  counsel  of  aside  shall  be  admittea.  Journal,  13  Feb, 
1700. 

As  to  a  petition  concerning  an  election,  or  privilege.     Vide  post,  (F  3.) 

■The  Serjeant  shall  give  order  to  the  door-keepers  and  messengers  to  at- 
tend the  committee  of  privileges  and  elections,  and  provide  that  none 
crowd  the  stairs  below,  or  above  in  the  gallery.  Declared  for  a  standing 
order,   16  Dec.  1699. 

The  witnesses  at  the  committee  shall  be  examined  separately,  and  then 
withdraw  ;  and  the  passage  shall  be  free  for  this  purpose.  Declared  for  a 
standing  order,   16  Dec.   1699. 

If  the  house  judges  a  petition  concerning  election,  frivolous  or  vexatious, 
it  will  order  satisfaction  to  the  party  grieved.  R.  nem.  con.  13  Feb.  1700. 
R.  24  Oct.  1702. 

If  it  appears,  that  any  person  procured  himself  to  be  elected  or  returned, 
by  bribery  or  corruption,  the  house  will  proceed  with  severity  against  bim. 
R.  nem.  con,  13  Feb.  J700.     R.  24  Oct.  1702.     Vide  post,  (G  5.) 

[By  Stat.  10  G.  3.  c.  IC.  and  11  G.  3.  c.  42.,  afler  day  appointed  to  con- 
■iiiAr  AAtition,  the  first  time  there  are  one  hundred  members  present,  the 
irty-niiie  present  are  to  be  drawn  out  of  the  names  of  the  whole 
:h  party  names  one  not  drawn  ;  each  party  strikes  out  alternate- 
,e  forty-nine,  till  they  are  reduced  to  thirteen ;  these  fifteen  make 
e  to  determine  the  election  ;  thirteen  must  be  present.  None 
!io  has  not  been  present  every  silting.  They  have  power  to  send 
,  papers.  Sic.  and  to  examine  on  oath.  Notice  is  to  be  given  to 
If  there  are  more  than  two  parties  interested,  the  thirteen  bal- 
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lotted  members  nominate  the  two  nominee's.  Made  perpetual  by  st,  14  G. 
3.  c.  15.]  • 

[The  two  members  chosen  out  of  the  thirteen  under  the  1 1  G.  3.  c«  42. 
may  be  set  aside  for  any  of  the  same  causes  as  those  chosen  by  lot.] 

[Vid^  1  Gabbett,  103.  139.] 

(F)  PETITIONS. 

(F  1.)  By  the  lords,  or  commons,  to  the  king. 

Petitions  in  parliament  are,  some  of  grace,  some  of  right.     4  lust.  1 1  • 

Some  by  the  lords  temporal,  some  by  the  lords  spiritual,  some  by  the 
commons,  some  by  al]  of  them.     Ibid. 

The  parliament  shall  not  be  ended,  till  all  petitions  are  answered.    Ibid. 

Petitions  ought  to  be  certain,  to  which  a  certain  answer  may  be  given. 
Ibid. 

[*JThe  commons  ougjbt  to  petition  the  king,  and  acquaint  him  with  their 
grievances.     1 8  Jac.     By  the  king  to  the  parliament.     Rush.  22. 

A  petition  against  recusants  presented  to  the  kingby  the  lords  and  com- 
mons,' 1  Car.  and  the  king's  answer.  Rush.  181.  The  like,  4  Car.  Rush. 
516. 

(F  2.)  By  other  subjects  to  the  Idng. 

So,  any  subjects  may  of  right  make  a  petition  to  the  king  for  redress  of 
grievances.     11.  27  Oct.  1  680. 

And  if  any  traduce  the  right  of  such  petition,  it  is  unlawful.  R.  27  Oct. 
1680. 

But  if  subjects  framed  petitions  to  the  king  in  a  public  cause,  and  collect- 
ed a  multitude  of  hands  to  it,  it  was  a  misdemeanour  and  fineable.  R.  2 
Cro.  37.     R.  Mo.  755. 

So,  by  the  st.  13  Car.  2.  5.  no  person  shall  solicit  or  procure  the  hands 
or  consent  of  any,  above  the  number  of  twenty,  to  any  petition,  remonstrance, 
or  address  to  the  king,  or  both  or  either  house  of  parliament,  for  the  alter- 
ation of  matters  established  by  law  in  church  or  state,  unless  first  consented 
to  and  ordered  by  three  justices  of  peace,  or  the  major  part  of  the  grand 
jury,  at  the  assizes  or  quarter  sessions,  or,  if  in  London,  by  the  mayor,  al- 
dermen, and  common  council.  And  none  shall  present  to  the  king,  both  or 
either  house  of  parliament,  any  petition,  remonstrance,  or  address,  accom- 
panied with  excessive  numbers  of  people,  more  than  ten  at  once,  on  pain  of 
a  sum  not  exceeding  100/.  and  three  months'  imprisonment,  without  bail, 
for  every  offence,  to  be  prosecuted  in  B.  R.  the  assizes,  or  quarter-sessions 
in  six  months  after,'  and  proved  by  two  witnesses. 

[This  statute  is  not  virtually  repealed  by  the  bill  of  rights.  1  Vf*  &  M. 
sess.  2.  c.  2.  s.  1 .  art.  5.     Dougl.  59!i.] 

(F  3.)  Petition  to  the  commons. 

«  So,  a  petition  may  be  to  the  house  of  commons  :  as,  for  a  false  election, 
or  return  of  any  to  serve  in  parliament. 

But  such  petition  shall  be  within  fourteen  days  after  the  committee  for 
privileges  and  elections  is  appointed,  or  within  fourteen  days  after  a  subse- 
quent return  made.     16  Nov.  1699. 

And  if  a  petition  in  another  session,  for  a  matter  not  heard  upon  the  pe- 
tition ia  the  former  session,  varies  from  the  Girst  petition,  it  shall  be  reject- 
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ed  ;  as,  if  the  first  petition  be  against  two,  and  the  second  against  one  mem- 
ber only.     28  Nov.  1699.  • 

And  it  may  be  referred  to  the  committee  to  examine,  whether  the  second 
petition  be  of  the  same  nature  in  substance  with  the  first.    -29  Nov,  1699. 

And  if  it  be  not  the  same  in  substance,  it  will  be  ordered  that  the  com- 
mittee do  not  proceed  upon  it. 

if  th,e  petition  be  not  signed,  it  shall  not  be  received. 

So,  if  it  be  against  no  person  in  certain,  it  shall  be  rejected.  30  Oct. 
1702. 

So,  every  petition  ought  to  contain  such  certainty  and  particularity,  that 
a  direct  answer  may  be  given.     Ha.  Pari.  9.     (Vide  4  Inst.  II.) 

[Petitions  may  be  presented  within  six  months  after  report.] 

[Vide  supra.  (E  15.)] 

[*](F  4.)  The  proceeding  upon  petitions. 

When  a  petition  is  presented  to  the  hou!«e  of  commons,  sometimes  upon 
disclosure  of  the  substance  of  the  petition,  it  will  be  rejected.  18  Dec. 
1699. 

Sometimes  it  shall  be  referred  to  a  committee  to  examine  the  matter  of 
the  petition,  and  report  it,   with  their  opinion,  to  the  house.     8  Dec.  1699. 

Sometimes  the  matter  of  the  petition  shall  be  examined  at  the  bar  of  the 
house.     R.  24  Oct.  1 702. 

After  a  petition  received  and  read,  the  petitioner,  by  leave  of  the  house, 
may  withdraw  it. "  - 

All  petitions  ought  to  be  discussed  before  the  conclusion  of  the  parlia- 
ment.    H.  Pari.  9. 

« 

(G  1.)  THE  LAW  AND  USAGE  OF  PARLIAMENT. 

The  parliament,  suis  propriis  legtbus  et  consuetudinibus  suhsistiL  4  Inst. 
15.50. 

All  matters  moved,  concerning  the  peers  or  commons  in  parliament  ought 
to  be  determined  according  to  the  usage  and  customs  of  parliament,  and 
not  by  the  law  of  any  inferior  court.     H.  Pari.  1 4. 

(G  2.)  In  preventing  annoyances. 

By  the  ancient  usage  of  parliament,  proclamation  shall  be  made  in  West- 
minster at  the  beginnnig,  that  none,  on  pain  that  he  forfeit  all  that  he  has, 
shall  wear  a  privy  coat,  or  armour,  in  London,  Westminster,  or  the  suburbs. 
4  Inst.  14. 

So,  proclamation  shall  be  made,  that  no  games  or  pastimes  shall  be  used 
to  the   disturbance  of  the   parliament.     Ibid.  Order  12  Dec.  1699.  Ha. 

Pari.  13.  ^ 

So,  it  was  ordered  that  the  door  of  the  speaker's  chamber  be  locked  at 
the  sitting  of  the  house,  and  the  keys  laid  on  the  table.  24  Nov.  1699. 
R.  for  a  standing  order,  24  Oct.  1 702. 

That  the  serjeant  prevent  footmen  and  others  standing  on  the  stairs  in 
the  passage  to  the  house^  to  prevent  annoyance  by  them.  .  Declared  for  a 
standing  order,  18  Jan.  1699. 

That  letters  be  not  delivered  by  the  postman,  till  the  rising  of  the  bouse. 
R.  24  Oct.  1702. 
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(O  3.)  In  inquiring  of  misdemeanors. 

The  commons  are  the  general  inquisitors  of  the  realnn.     4  lust.    1 }«  34« 

And  therefore,  \(  a  lord  spiritual  or  temporal  commit  oppression,  bribery, 

extortion,  &€•  the  commons  shall  inquire  of  it ;  and  if,  by  the  vote  of  the 

house,  the  crime  appears  to  have  been  committed,  they  transmit  it  with  the 

evidence  to  the  k)rds«     4  lost.  24. 

A 

(G  4.)   What  are  good  grounds  for  an  inquiry. 

Common  fame  is  a  sufficient  ground  of  a  proceeding  in  the  house  of  cpoi- 
mons  by  inquiry,  or  by  a  complaint,  if  need  be,  to  the  king  of  the  loras. 
R.  1  Car.  by  the  commons.     Rush.  217. 

f  *J(G  6.)  In  punishment  of  offences  : — ^In  the  Jower  house  :— 
Offences  done  by  the  members  : — Bribery. 

One  Long  gave  4/.  to  be  chosen,  and  was  removed.  8  El.  4  Inst.  25. 

The  house  will  proceed  with  severity  against  any  chosen  by  bribery  or 
corruption.     29  Nov.  1710.     Vide  ante,  (E  15.)— Vide  Officer  (I.) 

Hill  writing  a  book  to  the  dishonour  of  the  house  of  commons,  of  which 
he  was  a  member,  and  for  discovering  the  conferences  of  the  house,  after 
examination,  was  expelled,  and  committed  to  the  Tower  for  six  months^ 
and  fined  500  marks.     23  El.  4  Inst.  23. 

(G  6.)  Offences  by  T>thers. 

A  mayor  taking  4/.  for  electing  a  burgess  was  fined  and  imprisoned.  0 
El.  4  Inat.  23.     [Videante,  (D  lO.)] 

One  committed  to  the  tower  ibr  striking  one,  returned  upon  record  as  a 
burgess  to  parliament ;  for  he  ought  to  take  notice  of  the  record  at  bis  peril. 
Ibid. 

So,  a  man  who  misbehaved  himself  at  elections,  was  ordered  to  be  pros- 
ecuted by  the  attorney-general.     18  Nov.  1702. 

So,  where  the  bishop  of  Worcester  was  censured  for  a  violation  of  the 
privileges  of  the  conmions,  at  the  election  of  a  knight  for  the  county  of 
Worcester,  there  was  an  address  to  the  queen  for  his  removal  from  the 
place  of  lord  almoner.     18  Nov.  1702. 

The  lords  addressed  contra  ;  but  Ife  was  removed. 

After  the  impeachment  of  the  duke  of  Buckingham,  the  university  of 
Cambridge  chose  him  their  chancellor,  by  which  they  displeased  the  hous^ 
of  commons.     2  Car.  Rush.  372. 

How  the  lords  proceed  upon  an  impeachment.     Vide  post.   (L  1 8,   &c.) 

[The  house  of  lords  may  fine  and  imprison  for  a  breach  of  privilege  j 
thus,  for  a  libel  on  one  of  their  members.     8  T.  R.  314.3 

[The  house  of  commons  have  authority  to  commit  in  cases  of  contempt 
as  for  a  breach  of  privilege.     14  East,  t.     4  Taunt.  401.      5  Dougl.  166.] 

[The  outer-door  may  be  broken  open  after  demand  and  refusal  to  arrest 
under  the  speaker's  warrant  issued  for  a  breach  of  privilege,  pursuant  to  a 
resolution  of  the  house  of  commons.     14  East,  1.] 

[As  to  when  the  military  may  be  called  in  aid  to  execute  the  speaker^i 
warrant  of  arrest,  issued  pursuant  to  a  resolution  of  the  house  of  commons* 
14  East,  163.] 

rin  justifying  a  coaimitmcnt  fcr  a  breach  oi  privilege  under  the  speakrr'i 
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warrant,  pursuant  to  a  resolution  of  the  bouse  of  commons,  the  facts  upon 
which  the  resolution  professes  to  proceed  need  not  be  averred.  1 4  East,  1  •] 
[A  member  of  the  house  of  commons  committed  for  a  breach  of  privilege, 
cannot  be  discharged  on  a  habtas  corpus  during  the  session.  3  BIk.  754. 
3  Wils.  188.] 

(6  7.)  Things  done  or  said  in  parliament  shall  noH)e  questioned 

elsewhere. 

A  thing  moved  or  done  in  parliament  shall  not  be  discussed  elsewhere. 
1  Inst.  15. 

[*J  And  therefore,  the  judges  shall  not  give  any  opinion  of  a  matter  of  par- 
hament.     4  Inst.  15. 

If  any  absents  himself  from  parliament,  if  a  suit  or  information  be, for  it 
in  B.  R.,  he  shall  plead  to  the  jurisdiction  of  the  court,  that  it  ought  to  be 
determined  in  parliament. — So,  tlie  bishop  of  Winchester,  3  Ed.  3.  4  Inst. 
15.  and  an  information  against  thirty-nine  for  the  same  cause,  3  &  4  Ph.  & 
M.  and  six  submitted,  but  nothing  done  to  the  others.     4  Inst.  1 7. 

By  the  st.  4  H.  8.  8.  all  accusations  of  members,  for  any  matter  in  par* 
liament,  shall  be  void.     Ha.  Pari.  7. 

No  member  shall  be  molested  for  a  thing  said  or  done  in  parliament,  ex- 
cept by  the  house.  By  the  commons,  19  Jac.  Rush.  53.  But  the  king  raz- 
ed it  out  of  the  journal.     Ibid.  54.     R.  5  Car.  Rush.  663. 

The  king  shall  not  give  credit  to  an  information  of  a  thing  done  or  said, 
in  parliament,  till  he  be  informed  by  the  house  itself.     By  the  commons, 
19  Jac.  Rush.  53.     But  the  king  razed  it  out  of  the  journal.     Ibid.  54. 

An  address,  that  the  king  would  shew  his  indignation  against  those  who 
misrepresent  proceedings  in  parliament.     R.  28  Nov.  1699. 

So,  none  ought  to  be  censured  by  another  court  for  the  proceeding  in  par- 
liament.    Per  Pym.     3  Rush.  1 1 32. 

[If  a  libel  charge  a  member  with  criminal  language  held  in  parliament, 
the  court  will  grant  an  information  against  the  libeller,  without  a  denial  of 
the  charge  by  affidavit.     Doug.  387.] 

But  for  a  matter  out  of  parliament,  a  member  of  parliament  may  be  pun- 
ished elsewhere,  after  the  end  of  the  session,  if  he  be  not  questioned  for  it  in 
parliament.     R.  5  Car.  Rush.  663.  (Qu.) 

If  for  a  thii^not  done  in  the  way  pf  parliament.     Ibid.  (Qu.) 

As,  a  conspiracy  to  inveigh  against  the  judges  or  king's  counsel  in  parlia- 
ment, without  an  intent  to  prosecute  them  in  a  legal  course,  but  with  intent 
only  to  defame  them.     R.  5  Car.  Rush.  663. 

(G  8.)  Liberty  of  speech. 

Freedom  of  speech  is  the  anticnt  and  undoubted  right  and  inheritance  of 
parliament.  Claimed  19  Jac.  Rush.  46.  But  disallowed  by  the  king.  Ibid. 
5'J.  and  then  claimed  by  protestaiion.  Ibid.  53.  But  the  king  razed  it 
out  of  the  journal.     Ibid.  54. 

By  the  st.  4  H.  8.  8.  all  suits,  &c.  against  R.  Strode  and  his  accomplices, 
or  any  other  hereafter,  for  any  bill,  speaking  or  reasoning  of  any  thing  con- 
cerning the  parliament,  shall  be  void. 

This  statute  was  a  particular  law.  R.  by  all  the  ji>dges,  5  Car.  Rush. 
062.     R.  cont.  in  parliament.     Cro.  Car.  604. 

But  all  members  of  parliament  ought  to  have  freedom  of  speech  upon 
mftttcri  debated  in  parliament,  by  the  course  of  parliament.  R.  by  all 
thi!  jiidKCS,  Rush.  663. 
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And  none  shall  be  put  to  answer  elsewhere  for  speaking  in  parliament, 
though  it  be  suggested  to  be  with  a  bad  intent.  R.  in  Parliament,  1667. 
Vide  Cro.  Car.  604. 

By  the  st.  13  Car.  2.  1.  there  was  a  proviso,  that  nothing  in  the  said  act 
should  extend  to  deprive  either  house  of  parliament,  or  the  members  there- 
of, of  their  just  $^d  ancient  privilege  of  debating  any  matters  [*]propound- 
ed  in  either  house,  or  at"any  conference  or  committee,  or  toucmng  the  re- 
peal or  alteration  of  any  old,  or  preparing  any  new  law,  or  redressing  any 
public  grievance.  But  members  shall  have  the  same  freedom  of  speech 
and  privileges  as  before. 

And  by  the  st.  1  W.  &  M.  2.  scss.  2.  it  is  declared,  that  the  freedom  of 
speech  and  debates,  or  proceedings  in  parliament,  ought  not  to  be  impeach- 
ed or  questioned,  in  any  court,  or  place  out  of  parliament. 

(6  9.)  Debates  there  shall  not  be  divulged. 

So,  debates  in  the  house  of  commons  ought  not  to  be  divulged  without  the 
order  of  the  liouse. 

So,  the  lords  ought  not  to  take  notice  of  any  thing  debated  by  the  com- 
mons, till  it  be  declared  to  them  by  th^  commons.  R.  16  Car.  3  {lush. 
1147. 

Nor,  the  commons,  of  a  thing  debated  by  the  lords.     3  Rush.  1 147. 

(G  10.)  In  legem  datiane : — ^The  manner  of  enacting  a  statute. 
There  ought  to  be  the  assent  of  king,  lords,  and  commons. 

Every  act  of  parliament  shall  have  the  assent  of  the  lords  and  commons, 
and  of  the  king.     4  Inst.  25.     2  Inst.  157. 

If  there  be  the  consent  of  one  or  two  of  them,  it  is  only  an  ordinance.  4 
Inst.  25. 

So,  if  it  be  with  the  consent  of  the  king  and  the  lords  temporal  only, 
(without  the  spiritualty,)  and  the  commons.  Semb.  4  Inst.  25.  Vide  ante, 
(D  1.)— Post.  (R^3.) 

Or,  with  the  consent  of  the  king,  and  tfie  lords  spiritual  only,  (without 
the  temporalty,)  and  the  commons.     4  Inst.  25. 

And  therefore  an  ordinance  by  the  lords,  6  Ed.  3.  that  none  shall  refuse 
to  serve  the  king  as  a  judge,  or  otherwise,  in  Ireland,  does  not  bind  the  sub- 
ject.    2  Inst.  47,  48. 

So,  the  46  Ed.  3.  that  none  of  the  profession  of  the  law  shall  be  chosen 
by  the  commons  to  serve  in  parliament.     4  Inst.  48. 

So,  a  bill  by  the  king  to  attaint  any  with  the  assent  of  the  lords,  without 
.  mention  of  the  commons,  is  not  a  law.     F.  Pari.  3. 

(G  Jl.)  Bill  introduced* 

A  bill  may  be  introduced  by  any  member. 

But  it  shall  be  after  an  order  of  the  house,  upon  a  motion  for  such  a  bill  \ 
mid  it  is  ordered,  that  such  member  [Prepare  and  bring  in  the  bill.  34  Nov. 
1699. 

And  sometimes  a  committee  is  ordered  to  prepare  a  bill.     28  Nov.  1699. 

But  a  private  bill  shall  not  be  brought  in,  without  a  petition  which  sug- 
gwts  the  causes  for  it.  Ordered  and  declared  for  a  standing  order,  1 5  Feb. 
1700.     Ord.  24  Nov.  1699. 

Nor,  in  the  upper  house.     Dec  l^red  for  a  standing  order.     7  Pec.  1699. 
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[*]Tbese  being  admitted  into  the  house  of  commons,  after  three  congees 
at  the  table,  inform  the  house  that  the  lords  have  passed  such  a  bill,  and 
they  read  the  title.     D'Ew.  45. 

If  the  messengers  of  the  lords  see  the  speaker,  at  his  entry  into  the  house 
of  commons,  they  cannot  deliver  the  bill,  but  ought  to  deliver  it  in  the 
house.     D'Ew.  688. 

And  where  a  speaker  received  it  at  the  door,  and  took  it  and  delivered  it 
to  the  house,  it  was  returned  to  the  lords.     Ibid. 

(G  20.)  Amendments  to  a  bill  by  the  lords. 

Though  a  bill  be  transmitted  to  the  lords,  yet  it  remains  a  bill  of  the 
commons.     D'Ew.  576. 

If  the  lords  make  an  amendment  by  the  omission,  change,  or  addition,  of 
any  words,  it  ought  to  be  written  in  paper  with  a  reference  to  the  line 
where  it  ought  to  be  made.     D'Ew.  20.  576. 

And  then  the  lords  subscribe  the  bill  with  these  words,  a  ceshf  bill  oves- 
que  les  amendments  a  mesme  le  bill  annexe  Its  seigneurs  sont  assentus.  D'E  w. 
576. 

But  the  amendments  ought  not  to  be  written  in  parchment.  D^Ew.  534. 
576, 

When  a  bill,  with  amendments,  is  returned  to  the  other  house,  there  the 
bill  shall  not  be  read  another  time,  but  the  amendments  only.     D'Ew.  371. 

If  the  amendments  are  agreed  to  by  the  commons,  the  bill  is  amended  bj 
them.     D'Ew.  576. 

If  one  house  does  not  approve  the  amendments  of  the  other,  it  cannot  re- 
ject them  ;  but  ought  to  reject  the  whole  bill,  or  receive  it  with  the  amend- 
ments.    D^Ew.  513.  537. 

But  one  house  may  make  additions  to  the  amendments  of  the  other. 
D'Ew.  534. 

If  the  lords  add  a  new  clause,  or  proviso  to  a  bill,  it  shall  be  ingrossed  in 
parchment,  and  subscribed,  soil  bailie  aux  commons^  and  then  the  bill  with 
the  clause  annexed  shall  be  transmitted  to  the  commons,  with  this  subscrip- 
tion, a  ceslybill  ovesque  le  schedule  ou  provision  a  mesme  bill  annexe  les  seig- 
neurs sdnt  assentus.     D'Ew.  26.  576. 

(6  21.)  Royal  assent* 

The  king  usually  gives  his  assent  to  acts  passed  by  both  houses  in  person. 

But  he  may  declare  his  assent  by  letters  patent,  and  appoint  any  oqc  to 
notify  such  assent,  and  the  clerk  to  indorse  it,  in  the  usual  form.  D'Ew. 
389.     Dy.  93. 

And  by  the  st.  33  H.  8.  21.  the  king^s  royal  assent  by  his  letters  patent 
under  his  great  seal,  and  signed  with  his  hand,  and  notified  in  his  absence 
to  the  lords  and  commons,  is  and  ever  was  of  as  good  strength  as  though  the 
king  had  been  present,  and  assented  publicly  to  the  same,  and  shall  hereaf- 
ter be  taken  for  efiectual.     H.  Pari.  40. 

When  the  king  is  ready  to  give  the  royal  assent,  the  clerk  of  the  crown 
reads  the  title  of  a  public  bill,  and  if  the  king  allows  it,  the  clerk  of  the  lords 
says,  le  roy  le  veulU     D'Ew.  35.  116. 

If  it  be  a  private  bill,  the  clerk  says,  soiifait  come  il  est  desire.    D'Ew.  35. 

[*]Afler  the  other  public  and  private  bills  are  approved,  or  disapproved, 
the  clerk  of  the  crown  reads  the  title  of  the  act  of  subsidy,  to  which  th^ 
clerk  of  the  lords  gives  the  king's  answer,  viz.  le  roy  remercie  tes  loyal  fu6- 
jects,  accept  leur  benevolence.  €|  aussi  le  stulU     D'Ew.  35. 
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Then  if  there  be  an  act  of  pardon,  after  the  title  read  by  the  clerk  of  the 
crown,  the  clerk  of  the  lords  pronounces,  Us  prelats^  seigneurs^  ei  commons , 
en  ce  present  parliament  assemblees^  au  nom  de  t&uts  vous  aulres  subjects,  re- 
mercient  tres  humblement  votre  fnajeste^  tt  prient  a  Dieu  vous  donner  en  sante 
bone  vie  et  tongue.     Ibid. 

But  acts  for  a  subsidy  or  a  pardon  sometimes  have  the  assent,  before 
other  public  or  private  acts.     D^Ew.  76*  116. 

If  the  king  disallows  the  bill,  the  clerk  pronounces,  le  roy  s'^avisera. 
D'Ew.  35. 

But  if  letters  patent  for  his  assent  are  not  signed  by  the  king,  but  the 
stamp  of  his  name  put  to  them  by  another,  it  is  not  sufficient.  Semb. 
Dy.  93. 

[Vide  33  G.  3.  p.  1 3.  as  to  indorsing  the  time  of  assent.] 

(6  22.)  Inrolment  of  an  act. 

After  the  royal  assent  given,  the  clerk  of  the  parliament  transcribes  every 
public  act  into  a  roll,  and  subscribes,  le  roy  le  veult*     D^Ew.  35. 

So,  be  transcribes  every  private  act,  and  at  the  beginning  says,  in  parlia* 
mento  inchoat.  et  tent.y  ^c*  inter  aL  inactitat,  ordinate  et  stability  fuit  sequens 
hoc  statutum  ad  verbum  ut  sequittnr,  viz. — ^Then  at  the  end  adds,  ego  A.  B. 
clericus  parliamenti  virtuie  brevis  supradict.  domina  nostra  reginw  de  certio- 
rand*  m%hi  direct*  el  kiis  annex,  certifico  superius  hoc  scriptum  verum  esse  te^ 
nor*  act*  pari*  supradict*  in  eo  brevi  express*  In  cvjus  rei  testimonium^  ^c. 
D'Ew.  36. 

Public  acts  after  inrolment  are  delivered  into  chancery,  and  this  is  the 
original  record.     R*  Hob.  109. 

But  private  acts  are  not  inrolled,  without  the  suit  of  the  party  ;  and  there- 
fore the  original  bill,  filed  among  the  bills  of  parliament,  and  marked  with 
the  great  seal,  as  the  course  is,  is  the  original  record  of  it.     Ibid. 

(G23.)  Promulgation. 

Before  the  invention  of  printing,  the  usage  was,  after  the  conclusion  of  a 
parliament,  to  transcribe  all  the  acts  in  parchment,  and  by  a  writ  to  every 
sheriff  of  the  kingdom  command,  quod  statuta  ilia  et  omnes  articulos  in  eis- 
dem  contentos  in  singulis  locis  in  balliva  sua  tarn  infra  libertates  quam  extra, 
ubi  expedire  viderit,  publice  proclamari  et  Jtrmiter  teneri  facer  et*  4  Inst.  2G. 
H.  Pari.  36.     1  Ch.  R.  Arg.  51  • 

And  this  writ  was  sometimes  in  Latin,  sometimes  in  French.     4  Inst.  26. 

The  sheriffthereupon  proclaimed  them  in  his  county  court,  where  a  tran- 
script was  preserved,  that  every  one  might  read  it,  or  take  a  copy  of  it.  Ibid. 

So,  by  certiorari,  the  tenor  of  the  record  of  every  act  may  be  removed  into 
the  chancery,  and  delivered  by  the  hand  of  the  chancellor  into  B.  R.  4 
Inst.  43. 

And  by  mittimus  from  B.  R.  it  may  be  afterwards  sent  to  C.  B.  or  the 
exchequer.     Ibid. 

[*}Andthe  king  by  writ  may  command,  that  each  court  the  act  firmiler 
ohservari  faciat*     4  Inst.   43 * 

But  proclamation  by  the  sheriff  is  not  necesssary ;  for  every  one  ought 
to  take  notice  of  every  thing  done  in  parliament.     4  Inst.  26.    H.  Pari.  36. 

And  since  printing  has  been  used,  the  proclamation  has  been  disused.  I 
Ch.  R.  Arg.  53. 
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(.G  24.)  Conference  with  the  lords. 

Upon  any  message  from  the  lords,  the  commons  may  desire  a  conference 
with  them  upon  the  subject  matter  of  the  message.     15  Feb.  1700. 

The  commons  send  one  of  their  members  to  desire  such  conference.  \B 
Feb.  1700. 

If  the  lords  consent  to  the  conference,  and  appoint  the  time  and  place, 
the  member  reports  it  to  the  house.     17  Feb.  1700. 

After  a  conference  appointed  and  agreed,  managers  shall  be  named  for  it. 
Ibid. 

And  instructions  may  be  given  to  the  managers.     Ibid. 

( G  25.)  The  manner  of  pyttipg  the  question. 

After  a  question  is  proposed,  a  motion  may  be  m^de  for  the  previous 
question,  viz.  whether  the  question  proposed  shall  be  now  put.  3  Nov.  1 70:2. 

After  the  previous  question  proposed,  the  first  question  biay  be  amended  : 
agreed.     Ibid. 

But  not  after  the  previous  question  put.     Agreed.     Ibid. 

If  the  previous  question  be  moved  and  seconded,  it  shall  be  put  first. 
Ibid. 

And  ifii  be  carried  in  the  affirmative,  the  mainqueatioo  aball  be  put. 
Ibid. 

»    ^^ 

(G  26.)  The  manner  of  voting  in  the  house  of  peer^. 

In  the  bouse  of  peers,  the  lords  deliver  their  votes  seriatim^  beginning 
from  the  youngest  baron.     4  Inst.  34. 

And  they  say  content,  or  not  content.    Ibid. 

If  the  vote  be  delivered  conditionally,  as  if  he  says,  content  as  far  forth  as 
it  swerves  not  from  the  law  of  God  and  the  church,  and  imports  no  deadly 
sin,  the  condition  shall  be  reject^ed.     Sq  it  was,  6  H.  6.     4  Inst.  35. 

(G  27.)  In  the  house  of  commons  i-r^M  a  coounittee. 

At  a  committee,  upon  a  division,  the  noes  goes  to  one  part  of  the  house, 
theyeas  to  the  other;  for  to  the  question  they  say,  yea,  or  no.     4  Inst.  35. 
Though  it  be  a  committee  of  the  whole  house.     Ibid. 
And  then  the  number  appears.     Ibid. 

(G  28.)  In  t;he  house. 

When  the  commons  a^t  ^s  ay  house,  .upon  a  division,  if  it  cannot  be  de- 
termined by  the  sound  of  tl^e  voices  .which  party  is  the  majority,  the  noes 
sit,  and  the  yeas  go  out  of  the  house.     4  Inst.  35. 

r*]Then  two  are  appointed  to  number  the  parties,  one  the  yeas,  the  other 
tite  noes,  and  deliver  the  numbers  to  thjs  speaker  ij;i  the  house.     4  Inst.  35. 

(G  29.)  GoiifereQ<;e  with  the  people. 

If  a  new  thing,  or  aid,  be  demanded,  the  commons  may  answer  th^t  they 
cannot  consent  without  conference  with  their  counties.     4  Inst.  14. 

So  it  was  answered  9  Ed.  3.  when  a  new  sort  of  subsidy  was  demanded. 

4  Inst.  34. 
[•284] 


The  subject  maUer  of  laios.  jMt       ^. 

(H)  THE  SUBJECT  MATTER  OF  LAWS. 
(Hi.)  The  parliameilt  IS  absolute. 

I'he  parliament  makes  statutes,  &:c.  coacerning  matters  ecclesiastical^ 
civil,  capital,  common,  criminal,  martial,  maritime,  &c.     Co.  L.  ]  10#  a. 

The  legislative  power  of  parliament  is  so  absolute,  that  it  cannot  b€  limit* 
ed  to  things,  or  persons.     4  Inst.  36.     H.  Pari^  46. 

Parliamentum  omnia  potest.     Per  Mont.  Ch.  J. 

The  arduous  and  urgent  affairs  concerning  the  king,  the   state,  and  de* 
fence  of  the  kingdom  and   church,   the  maintenance  and  establishment  of         "  '■  '■ 
the  laws,  and  the  redress  of  grievance?,  are  proper  subjects  for  counsefl  and 
debate  in  parliament.     R.  bj  the  commons,  19Jac.  Kush«   53.     But  the 
king  razed  it  out  of  the  journal.     Ibid.  54^ 

The  wrft  of  summons  sajs,  that  the  parliament  is  summoned  j>ro  arduis  et 
urgent,  negotiis^nos J  statum  et  dejensionem  regniet  ecclesicz  concernen. 

And  therefore,  not  onlj  things  delivered  bj  the  king,  or  his  chancellor, 
are  subjects  of  their  debate ;  but  also  all  other  affairs.     H.  J.  P.  5. 

(H  2.)  May  give  the  king  a  legislative  authority. 

By  the  st.  28  H.  8.  17.  power  was  given  to  the  successor  of  the  king  to 
repeal  by  his  letters  patent,  after  his  age  of  twenty-four  years,  any  act  which 
he  had  assented  to  before  such  age.     2  Rol.  164.  1.  43. 

(H  3.)  Dissolution  of  a  marriage,  &c. 

So,  the  parliament  may  annul  a  marriage.     Pr.  st.  8  &  9  W.  3.  2?. 

Dissolve  a  marriage,  and  make  the  children  illegitimate.  Pr.  st.  9  &  10 
W.  3.  11.     H.  J.  P.  47.     4  Inst.  36. 

Dissolve  a  former,  and  enable  another  marriage.  Pr.  st.  11  Si  1 2  W.  S«  3. 

Make  a  separation  between  husband  and  wife,  for  the  severity  of  the 
husband.     Pr.  st.  12  &  13  W.  3.  16. 

So,  it  may  make  a  bastard  to  be  legitimate.     H.  P.  C.  47.     4  Inst.  36, 37. 

Make  the  issue  inherit  in  the  life  of  his  ancestor.  H.  J.  P.  47.  4. 
fnst.  36. 

(H  4.)  Consultation  about  the  king's  marriage. 

So,  the  king  advised  with  his  parliament  in  relation  to  his  marriage.  Cot. 
Ab.9,10. 

l*](H  5.)  Enabling  a  sale,  &c.  and  practicable  by  the  rules  of 

law. 

So,  the  parliament  may  enable  a  sale,  or  settlement  of  lands,  not  prac- 
ticable by  the  rules  of  the  law  5  as,  it  may  enable  an  infant  to  make  a  tal^ 
for  the  discharge  of  debts,  &c.     Pr.  st.  10  &  1 1  W.  3. 46. 

To  make  a  jointure  during  his  minority.     Pr.  st.  9  &  10  W.  3.  8. 

Or,  a  settlement  of  an  estate  upon  marriage.     Pr.  st.  10  &  1 1  tV.  3.  38. 

Or  leases.     Vide  Pr.  st.  10  &  1 1  W.  3.  48. 

To  execute  a  power. 

So,  it  may  enable  a  lunatic  to  make  a  sale,  lease,  &Cr     Pr.  sf .  9  &  10 

W.  3.  16. 

To  execute  a  power.  r*«-..^ 
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So,  it  may  enable  any,  by  marriage-settlement  or  otherwise  disabled,  to 
sell  lands  for  payment  of  debts. 

To  make  a  provision  for  wife  or  children. 

,To  the  intent  to  settle  other  lands  to  the  same  uses. 

So,  it  may  enable  a  charge  to  be  transferred  from  one  estate  to  another. 
Pr.  St.  10&  11  W.  3.27. 

So,  it  may  enable  a  sale  of  copyhold  lands.     Pr.  st.  9  &  10  W.  3.  5. 

Or,  vest  them,  in  trustees  for  payment  of  debts.     Pr.  st.  9  &  1 0  W.  3.  32. 

So,  it  may  make  such  a  will  to  be  the  last  will.     Pr.  st.  1 2  &  13  VV.  3. 27. 

It  may  adjudge  a  minor  of  full  age.     4  Inst.  36* 

May  make  an  alien  a  natural  subject.     Ibid. 

(H  6.)  Matters  criminal : — ^Attainder* 

A  bill  of  attainder  may  be  against  a  man  after  his  death*  4  Inst.«3G.  As. 
R.  3.  was  1  H.  7.     Bac.  H.  7.  13. 

So,  against  a  man  not  arraigned,  nor  put  to  his  answer,  though  he  was  in 
custody ;  as,  against  sir  John  Mortimer,  2  H.  6. — Against  the  earl  of  Essex 
Cromwell,  32  Hen.  8.  But  such  proceeding  ought  to  be  condemned.  4 
Inst.  37. 

So,  an  attainder  may  be  by  bill  in  all  cases  where  the  parliament  pleases. 
Cot.-Abr.  Praef.  10.     Cot.  Abr.6. 

So,  by  the  st.  1  Jac.  2.  the  duke  of  Monmouth  was  attainted  for  high 
treason. 

And  by  the  st.  8  W.  3.  4.  sir  John  Fenwick  was  attainted  for  the  same 
offence. 

And  by  the  st.  13  &  14  W.  3.  3.  the  pretended  prince  of  Wales. 
So,  it  is  usual  by  an  act  of  attainder  to  enact,  that  such  an  one  shall  be 
attainted,  if  he  do  not  render  himself  at  such  a  day. 

So,  by  an  act,  an  absent  man  was  attainted,  with  a  reward  to  him  who 
should  apprehend  him,  whether  he  were  alive  or  dead.     Cot.  Ab.  6. 

[If  a  man  is  attainted  unless  he  render  himself  at  a  certain  day,  and  be- 
fore the  day  is  taken  into  custody,  he  may  plead  it  as  a  surrender.  John 
Murray  of  Broughton's  Case,  1746.  Foster,  47.  N.  B..  This  was  denied 
in  lord  Duffus's  Case,  in  parliament,  7  G.  2.     Com.  440.] 

[*]fSo,  in  outlawry.  It  was  denied  in  sir  Thomas  Armstrong's  Case,  3  St. 
Tr.  895.     But  allowed  in  Roger  Johnson's  M.  2  G.  2.     Sir.  024.] 

[A  person  may  be  attainted  by  ^an  incomplete  description,  if  it  is  not  re- 

1)ugnant  to  truth  ;  thus  lord  Forbes  of  Pitsligo  was  attainted  by  the  name  of 
ord  Pjtsligo.     Foster,  79.] 

[If  an  act  enacts,  that  if  A.  does  not  surrender  on  1 2th  July,  he  shall  stand 
attainted  from  the  18th  April  preceding,  he  is  capable  of  taking  lands  by  de- 
scent in  the  intermediate  time  ;  and  such  descent  does  not  become  divested 
or  avoided  by  his  not  rendering  himself  to  justice  on  the  12th  July,  so  as  to 
prevent  the  forfeiture  in  prejudice  of  the  crown.     Fost.  80.] 

(H7.)  ExUe. 

So,  the  parliament  sometimes  makes  an  act  for  (he  banishment  of  a  person. 
Though  he  be  not  before  convicted  for  any  oileacc.^  Cot.  Abr.  Praef.  10. 

(H  8.)  Fine  and  imprisonment. 

__       So,  the  parliament,  by  an  act,  may  impose  a  fine  oi?  imprisoniaent  upon  a 
-ID,  without  a  trial  by  the  law.     Cot.  Abr.  Praef*  10. 
8G] 


The  subject  matter  of  laws.  296 

(H  9.)  Matter  civU  : — ^Tallages  : — ^Are  graaited  by  parliament. 

No  tallage  or  aid  shall  be  granted  without  the  assent  of  parliament,  by  the 
common  law.  3  Inst.  59,  GO.  528.  533.  Rush.  429.  R.  in  Pari.  3  Car. 
Rush.  51 3.  And  by  the  petition  of  right.  3  Car.  Rush*  590»  Vide  Pra^- 
rogative,  (D  40.) 

By  the  st.  25  Ed.  1.  6.  conf.  chart,  no  manner  of  aids  for  any  occasion 
shall  be  taken,  but  by  the  common  assent  of  the  whole  realm,  and  for  the 
common  profit  of  it.  .  Vide  2  Inst.  539.  • 

By  St.  de  tallagio  non  coneedendo^  34  Ed.  1 .  nullum  tallagiumy  vet  auxilU 
um  ponatur  seu  leveter^  sine  voluntate  et  assensu  arckiepiscoporumy  episcopo^ 
rumy  comitum,  baronunij  militum,  burgensium^  et  aliorum  liberorum  com*  de 
regno.     Vide  2  Inst.  532.     2  Rol.  174.  1.  5. 

Custuma  antiqua^  viz.  for  every  sack  of  wool  65.  8rf.,  for  300  wool-fell? 
65.  8  J.  for  one  last  of  leather  13^r  ^d.^  was  granted  by  parliament.  2  Inst. 
bd.     4  Inst.  29* 

And  no  custom  can  be  enlarged,  or  imposed  de  novoj  without  the  assent 
of  parliament.   .  2  Inst.  60. 

But  such  grant  is  void.     2  Inst.  61.     Vide  Praerogative,  (D  48.) 

So,  by  the  st.  14  Ed.  3.  sess.  2.  1.  the  prelates,  earls,  and  commonalty 
shall  not  be  grieved  with  any  aid,  or  to  sustain  any  charge,  if  it  be  not  by 
common  assent  in  parliament.     2  Rol.  172. 1.  35. 

By  St.  1  Ed.  3.  7.  conf.  by  H.  4. 13.  commissions  td  prepare  men  of  armsi 
and  convey  them  to  the  king,  .at  the  charge  of  the  shire,  shall  not  be  granted 
any  more.     2  Rol.  172.  K  25.  174. 1.  25.     Vide  War,  (B  6,  7.^ 

By  the  st.  25  Ed.  1.  7.  the  king  shall  take  such  aids,  &c.  witnout  common 
assent  no  more.     (Vide  2  Inst.  530.) 

By  st.  45  Ed.  3.  4.  no  imposition  shall  be  put  upon  wool,  &c.  without  the 
assent  of  parliament.     2  Rol.  175. 1.  2. 

[*]So,  no  tallage  or  charge  can  be  put  by  the  privy  council,  without  the 
assent  of  parliament.     2  Rol.  174.  1.  10.     Vide  Roy,  (E  5.) 

And  though  it  was  certified  to  the  king  by  his  judges,  12  Car.  that  when 
the  safety  of  the  kingdom  requires,  the  king  may  by  writ  command  all  his 
subjects  to  provide,  &c.  ships,  &c.  for  defence  of  the  kingdom,  and  compel 
the  doing  of  it  in  case  of  refusal ;  and  though  judgment  was  given  against 
Hampden  for  such  refusal,  and  the  case  afterwards  refused  to  be  argued. 
2  Rush.  355.  480.  Cro.  Car.  524.  3  Rush.  App.  159.  Yet  it  was  after-r 
wards  declared  illegal  by  parliament,  and  judgment  given  against  the 
levyers  of  the  tax.     Cro.  Car.  601. 

And  by  the  St.  16- Car.  14.  ship-money  and  the  extrajudicial  opinion  of 
the  justices  and  barons,  and  the  writs,  and  the  judgment  against  Hampden, 
are  contrary  to  the  laws^  &c.  of  this  realm,  6lc. 

And  by  the  same  stat.  the  petition  of  right  shall  be  firmly  observed,  &c. 
and  the  proceeding  upon  ship-writs,  &c.  be  vacated,  &c. 

(H  10.)  And  the  disposal  examined  by  parliament. 

By  the  st.  25  Ed.  1.  6.  conf.  chart,  all  aids  shall  be  employed  fpr  the 
common  profit  of  the  realm.     Vide  2  Inst.  529. 

And  a  committee  was  appointed  for  examining  how  subsidies  given  for 
the  recovery  of  the  palatinates  were  employed.     1  Car.  Rush.  176. 
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(H  11.)  Customs. 

When  they  began.     Vide  Praerogative,  (D  43,  &c.) 

Anciently  no  custom  was  paid  by  native  or  alien,  but  for  wool,  woolfells, 
and  pells.     4  Inst*  29. 

The  first  custon^,  viz.  6$.  8^.  upon  every  sack  of  wool,  6s.  Bd.  upon  300 
woolfells,  and  135.  4d.  upon  a  last  of  pells,  was  imposed  as  it  seems  3  Ed. 
1,     2  Inst#  59.     4  Inst.  29.     Dy.  43.  b. 

By  the  st.  3  Ed.  1.  upon  merchants  strangers  35.  4d.  in  a  noble  ultra 
antiqvam  custumam.     Vide  2  Inst.  59.     Forst.  15. 

But  this  does  not  extend  to  wool  made  into  cloth.     4  Inst.  29. 

The  first  statute  which  imposed  a  custom  upon  cloths,  was  the  21  Ed.  3. 
(Vide  4  Inst.  24.) 

And  another  custom  was  imposed  by  thest.  27  Ed.  3.  at.  2.  1.  and  36 
Ed.  3.  1 1.     2  Rol.  173^  1.  15.     (Vide  4  Inst.  30.) 

By  the  equity  of  which,  all  cloths  made  of  wool  only,  are  now  charged 
pro  rata.     R.  2  Jac.     2  Inst.  61, 62.     4  Inst.  31. 

(H  12.)  Tonnage  and  poundage ;  how  granted. 

Tonnage  and  poundage  was  granted  for  the  safeguard  of  the  isea  and  com-* 
merce.     4  Inst.  32.     2  Rol.  174.  1.  20.  181.  1.  10.     Forst.  37. 

And  at  first  poundage  only  was  granted ;  as,  2  R.  2.     Forst.  38. 

Afterwards  tonnage*  and  poundage. 

And  that  %d.  per  pound.     2  Rol.  175. 1.  25,     Forst.  38. 

Afterwards  8a.  per  poundage.     2  Rol.  175.  1.  45. 

Afterwards  12(1.     2  Rol.  176.  I.  15. 

Then  2s.  for  tonnage,  and  6d.  for  poundage  ;  as  5  R.  2.  Forst.  38. 

Anno  21  Ed.  3.  25.  for  every  ton  of  wine,  and  6^.  />£r  pound  for  all  mer- . 
chandize  imported  being  granted  by  order  of  the  king  and  the  peers,  was 
first  established  by  parliament.     47  Ed,  3.     Forst.  38. 

And  it  was  granted  at  first  for  years.     2  Rol.  175.  1.  5. 

[*]Someiimes  pro  hoc  vice.     (Vide  4  Inst.  32.) 

So.netimes  the  grant  was  intermitted.     Ibid. 

Anno  3  H.  5.  it  was  granted  for  hfe ;  and  never  before,  4  Inst.  33«  2 
Inst.  61,     1 2  Co.  34.     Forst.  39. 

Anno  31  H.  6.  it  was  granted  for  life,  but  woollen  cloths  excepted;  as, 
ever  afterwards.     4  Inst.  32^ 

4  Ed.  4.  and  12  Ed.  4.  it  was  granted  to  him  for  life ;  but  without  a  retro- 
Bpect.     4  Inst.  32.     2  Rol.  175.  1.  50. 

So  1  H.  7.  and  ever  since  it  has  been  granted  for  life.  4  Inst.  32,  33.  As, 
]  H.  8.  not  in  print. 

So,  by  the  st.  1  Ed.  6,  13.  thest.*!  Mar.  sess.  2..  18.  the  st,  1  Eh  20.  the 
St.  1  Jac.  33. . 

By  the  st.  6  W.  &  M.  1.  it  was  granted  only  for  five  years^ 

By  the  st.  1 2  Car.  2. 4.  it  was  graqted  to  the  king  for  bis  life. 

So,  by  the  st.  1  Jac.  2, 

By  the  st.  6  Ann.  1 1.  a  moiety  of  these  customs  inward  was  granted  for 
ninety-six  years ;  and  by  the  st.  1  G.  12.  to  the  king  and  bis  heirs. 

By  the  st.  7  Ann.  7.  s.  28.  the  other  moiety  was  granted  tq  the  queen  and 
her  heirs. 

So,  by  the  st.  3  G.  7.  the  subsidy  outward. 

So,  34  H.  6.  6.  it  was  granted  in  Ir^ii|nd,  and  was  not  due  before.  2 
Hoi.  179.1.  15. 
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ADd  therefore,  where  the  kiog  took  it  without  a  grant  hy  parliament,  it 
was  unfawful. 

So,  where  the  king  had  chaiiged  an  aiinuity  upon  the*  subsidy  of  tonnage 
and  poundage,  it  was  avoided  by  parliament.  2  Rol.  176.  I.  30.  Vide 
Praerogative,  (D  48.) 

(R  13.)  Subsidy,  jfifteenth,  &c. 

A  subsidy  was  an  aid  granted  by  parliament  upon  land  and  goods,  viz.  Asm 
by  the  pound  upon  land,  and  2«.  8d.  upon  goods  \  and  double  upon  the 
goods  of  aliens.     4'  Inst.  33.     Dy.  43.  b. 

The  fifteenth  is  also  an  aid  granted  by  parliament;  and  it  was  at  first 
quintO'decima  pars  jkonorum  mobilium*.  But  by  commission  8  Ed.  3.  it  was 
ascertained  in  every  town  of  England,  and  recorded  in  the  exchequer,  and 
afterwards  granted  according  t^  such  assessment.     2  Inst.   77.     4  Inst.  34. 

A  tenth  was,  dedma  pars  bartorum^  and  rated  according  to  the  fifteenth* 
4  Inst.  34. 

The  commons  did  not  use  to  give,  besides  tonnage  and  poundage,  any 
more  than  one  subsidy,  which  amounted  to  70,000/.,  and  two  fiileenths, 
each  amounting  to  29,000/.,  and  the  cleiigy  only  one  subsidy,  which  amounted 
to  20,000/.     4  Inst.  33. 

Anno  31  El.  the  commons  first  gave  two  subsidies  and  four  fifteenths.  4 
Inst.  33. — So,  32  H.  8.     Forst.  33. 

Anno  35  £1.  three  subsidies  and  six  fifteenths. — So,  39  EI.  (Vide  4 
Inst.  33.) 

Anno  43  El.  four  subsidies  and  eight  fifteenths.     (Vide  4  Inst.  33.) 

Anno  3  Car.  they  gave  five  subsidies.     Ibid. 

The  manner  of  taxation  of  a  subsidy  was  by  two  taxers,  who,  being  au- 
thorised by  commission,  chose  a  clerk  to  act  with  them,  and  these  [*]swore 
four  or  six  in  each  county  to  make  an  assessment,  which  was  returned  by 
indenture.     Forst.  34. 

(H  14.)  Upon  what  terms  granted. 

And  the  parliament  may  grant  a  tax,  or  tallage,  to  the  king,  upon  what 
terms  or  conditions  they  please.     Seld.  Jud.  Pari.  17.     Cot.  Abs.  22. 

As,  6  Edi  3.  that  the  king  for  the  time  to  come  should  not  burthen  his 
subjects.     Cot.  Abr.  13. 

So  22  Ed.  3.  a  fifteenth  was  granted,  upon  condition  that  40f •  ptr  saclc 
upon  wool  should  cease,  and  the  deceit  of  the  merchants  should  not  be  par- 
doned.    2  Rol.  173.  i.  30.  174.  1.  15. 

So,  tonnage  and  poundage  at  first  were  granted  upon  conditions.  2  Rol. 
175. 1.  25.  50. 

So,  a  certain  sum  may  be  granted  absolutely,  and  a  large  sum  npon  condi- 
tion.    Cot.  Abr.  19. 

[Commissioners  must  charge  land  tax  on  the  several  divisions,  parochial 
or  other,  according  to  the  proportions,  assessed  on  them  under  4  VV.  &  M. 
Parker,  74.] 

[tlxchequer  has  a  general  superintendance  over  all  concerned  in  the  re- 
venue ;  it  18  restrained  where  the  commissioners  have  final  jurisdiction,  not 
where  they  exceed  it  or  neglect  their  duty.     Ibtd.J 

[Commissioners  of  window-duty  (and  of  others  semble)  are  only  answera- 
ble for  what  they  respectively  receive,  not  for  the  deficiency  of  others,  but 
the  division  must  make  it  good,     ('arker,  167. J 
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[The  deputy  post-master  cannot  demand  any  additional  sum  for  deliver- 
ing letters  at  the  houses  of  the  persons  residing  in  the  town.     4  B.  M.  2149.] 

[Letters  must  be  delivered  in  all  post-towns,  on  paying  the  legal  postage 
only.     4B.  M.  2153.     3Wils.  445.J 

(H  15.)  A  caution  that  no  such  grant  be  afterwards  made. 

By  the  st.  25  Ed.  1.  7.  and  34  Ed.  1.  st.  4.  3.  it  was  enacted,  that  the 
maletolt  upon  wools  be  released,  and  nothing  taken  for  it  in  future*  2  Rol. 
173.1.40.45. 

By  the  st.  25  Ed.  1.  5,  6.  the  king  grants  that  he  will  not  draw  any  aids, 
tasks,  or  prizes  into  a  custom  for  any  thing  done  heretofore.  2  RoL  173. 
1.  50. 

So,  36  Ed.  3.  a  great  subsidy  being  granted,  it  was  provided  that  it  be  not 
drawn  into  example.     2  RoL  180. 1.  10. 

(H  16.)  Begminthe  house  of  Commons. 

So,  the  grant  of  a  supply  ought  to  begin  in  the  house  of  commons,  and  if 
it  be  proposed  by  the  lords  at  a  conference,  it  will  be  a  breach  of  privilege. 
R.  1 6  Car.     3  Rush.  1 1 46. 

(H  17.)  The  method  of  granting  a  supply. 

No  charge  shall  be  imposed  upon  the  subject  but  in  a  committee  of  the 
whole  house.     Vide  ante,  (E  13.) 

Yet,  in  private  bills,  this  is  sometimes  dispensed  with. 

No  money  shall  be  given  to  the  king  but  in  a  committee. 

If  a  motion  be,  that  a  supply  be  granted  to  the  king,  it  shall  be  consider- 
ed [•'Jin  a  committee  of  the  whole  house.  1 5  Feb.  1 700.  So,  25  Oct.  1 702. 
30  Nov.  1710. 

If  it  be  resolved  in  a  committee  in  the  afRrmative,  the  chairman  reports 
that  the  committee  has  resolved  it  and  directed  him  to  report  it  when  the 
house  will  receive  it,  and  another  day  is  appointed  for  the  report.  18  Feb. 
1700.     So,  27  Oct.  1702.     1  Dec.  1710. 

When  the  report  is  made,  the  house  appoints  a  day  to  resolve  themselves 
into  a  coiQpiittee  to  consider  of  the  said  supply.  28  Oct.  1 702.  2  Dec. 
1710. 

When  any  resolution  is  made  in  a  committee,  a  day  is  appointed  for  the 
Report.     30  Oct.  1 702. 

When  a  supply  is  resolved  by  the  house,  estimates  of  the  charge  are  usu- 
ally directed  to  be  laid  before  the  house.     2  Dec.  1710. 

[If  a  company  is  established  by  parliament  for  a  particular  purpose,  (as 
insuring  ships,)  with  a  limited  fund,  which  is  exempted  from  being  taxed, 
and  the  company  afterwards  by  charter  has  its  power  extended  (as  to  insure 
houses,  &c.)  with  an  increased  fund,  and  they  carrj  on  their  business  under 
both  jointly  ;  the  company  is  liable  to  the  land-tax  for  their  whole  stock, 
and  in  their  corporate  capacity.     I  6*  M.  155.] 

(H  18.)  Limitation  of  the  crown. 

By  act  of  parliament,  the  succession  to  the  crown  may  be  limited.  Vide 
Roy,  (A  3.) 

By  the  st.  7  H.  4.  2.  the  crowns  of  England  and  France,  &c.  are  entail- 
ed to  king  Henry,  and  the  heirs  of  his  body,  and  then  to  his  four  sons  by 
name,  and  the  heirs  of  their  bodies  successively. 

[♦290] 


The  subject  matter  of  laws.  299 

By  the  st«  25  H.  8.  23.  the  crown  is  entailed  to  H.  8.  and  the  heirs  of  his 
body,  viz.  to  the  first  son  of  him  and  Q.  Anne,  in  tail  general,  and  so  to  eve- 
ry other  son  of  their  bodies  successively  in  tail  general ;  and  for  want  of 
such  issue,  to  the  son  and  heir-male,  and  so  to  e:vQTy  other  son  and  heir- male 
of  the  body  of  H.  8.  successively  in  tail  general ;  and  for  want  of  such  issue, 
to  the  first  issue  female  of  H.  8.  and  Q.  Anne,  viz.  to  Eliz.  in  tail  general, 
and  so  to  every  issue  female,  &c«  and  for  want  of  such  issue,  to  the  right 
heirs  of  H.  8. 

By  the  st.  28  H.  8.  7.  Q.  Mary  and  Eliz.  are  declared  illegitimate,  and 
the  crown  entailed  to  the  King  H.  8.  and  the  heirs  of  his  body,  viz.  to  the 
first  son  of  him  and  Q.  Jane,  &c.  with  power  to  H.  8.  to  devise,  &c. 

By  the  st.  35  H.  8.  1  •  after  the  death  of  H.  8*  and  prince  Edward,  and  the 
heirs  of  their  respective  bodies,  the  crown  is  entailed  to  Mary  and  the  heirs 
of  her  body,  then  to  Eliz.  and  the  heirs  of  her  body,  &c. 

Afterwards,  by  the  st.  1  Mar.  2.  sess.  4.  and  by  the  st.  1  Mar.  2.  Pari.  1. 
it  is  declared,  that,  after  the  decease  of  K.  Edw.  6.,  the  imperial  crown,  &c. 
did  descend,  remain,  and  come  to  Q..*  Mary,  by  due  course  of  inheritance, 
and  by  the  laws  and  statutes  of  this  reafm. 

And  by  the  st.  1  EL  3.  it  was  recognized,  that  in  her  majesty,  and  the 
heirs  of  her  body,  the  imperial  and  royal  estate,  crown,  and  dignity  of  this 
realm,  was  as  fully  invested  as  the  same  were  in  K.  Hen.  8.  K.  Edw.  6.  or 
the  late  Q.  Mary,  at  any  time  since  the  st.  35  H.  8.  1  • 

By  St.  1  W.  &  M.  2  Pari.  2.  the  crown  shall  hh  and  continue  to  their  ma* 
jesties  K.William  and  Q.  Mary,  during  their  lives,  and  the  life  of  [*]  the 
survivor ;  and  after  their  decease,  to  the  heirs  of  the  body  of  her  majesty ; 
and  for  default  of  such  issue,  to  the  princess  Anne  of  Denmark,  and  the  heits 
of  her  body,  &c. 

By  the  st.  12  &  13  W«  3.  2.  in  default  of  issue  of  the  said  princess  Anne, 
tl)e  crown  is  limited  to  remain  to  the  princess  Sophia,  (daughter  of  Eliz.  Q. 
of  Bohemia,  who  was  daughter  of  K.  James  1.)  and  the  heirs  of  her  body, 
being  protestants. 

[So,  parliament  may  appoint  a  regent,  in  case  the  crown  shall  afterwards 
descend  to  a  minor  ;  and  st.  24  G.  2.  c.  24.  appointed  Augusta   princess 
*  dowager  of  Wales  regent,  in  case  any  of  her  children  succeeded  to  the  crown 
ander  eighteen  years  of  age.] 

[St.  5  G.  3.  c.  27.  empowers  the  king  to  appoint  the  queen,  the  princess 
dowager  of  Wales,  or  some  person  descended  from  George  2.  and  resident 
in  Great  Britain,  guardian  of  his  successor,  and  regent  till  the  successor  is 
eighteen  ;  and  establishes  a  council  of  regency,  and  other  regulations.] 

(H  19.)  How  the  limitation  may  be  secured. 

By  the  St.  25  H..8.  22.  all  shall  swear  to  maintain  the  contents  of  that 
statute,  which  entailed  the  succession  of  the  crown  to  the  issue  of  Q.  Anne. 

By  the  st.  26  H.  8*  2.  the  oath  there  prescribed  is,  to  maintain  such  suc- 
cession, and  to  repute  the  oath  to  any  other  person  as  null ;  and  not  to  per* 
mit,  or  attempt,  any  thing  to  the  hinderance  thereof,  on  any  pretence,  or  by 
any  means. 

Bj  the  St.  28  H.  8.  7.  all  subjects  shall  swear  to  maintain  the  succession,  &c. 
and  if  any  other  oath  hath  been  made,  to  repute  it  as  vain  ;  and  not  to  at- 
tempt, or  permit  any  thing  to  the  hinderance,  ike. 

By  the  St.  35  H.  8.  1.  all  shall  take  the  oatira  for  the  maintenance  of  the 
fucccssion  of  that  act;  and  if  they  have  taken  former  oaths,  shall  esteem  it 
•f  the  same  eOect  as  if  they  had  taken  this. 
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By  the  bU  1  El.  3.  the  parliament  promise  to  defend  the  queen  and  the  heini 
ofherbodj  in  their  title  to  the  crown,  to  the  utmost  of  their  power,  and 
therein  to  spend  their  bodies,  lands  and  goods,  &c. 

So,  by  the  st.  1  W.  &  M.  2.  Pari.  2.  and  by  the  st.  12  &  13  W.  3.  2.  the 
parliament  submit  themselves  and  their  posterities  to  the  limitations  of  the 
crown  thereby  settled  ;  and  promise  to  maintain  the  same  with  their  lives  and 
estates  against  all  attempts,  &c. 

By  the  st.  13  W.  3.  6.  and  the  st.  1  Ann.  22.  all  in  office^  &c.  ought  to 
take  an  oath  lo  maintain  the  succession  limited  by  the  said  act  of  12  &  13 
W.  3.  2. 

By  st.  1  Ann.  17.  2  Pari,  if  any  attempt  to  hinder  or  deprive  the  next  in 
succession  from  succeeding,  he  shall  be  guilty  of  high  treason. 

(H  20.)  Settlement  of  the  king's  revenue. 

So,  the  parliament  may  appropriate  a  revenue  for  the  support  of  the 
crown. 

[By  st.  1  G.  3.  c.  1.  800,000/.  per'annumj  out  of  the  aggregate  fund,  is 
settled  on  the  king  for  life  ;  his  majesty  having  signified  his  consent,  that 
the  hereditary  revenue  might  be  disposed  of  for  the  public  utility,  ft  is  there- 
by made  part  of  said  fund.  And,  as  Mr.  Justice  Blackstone  Pjobserves, 
the  public  is  a  gainer  of  upwards  of  100,000/.  per  annum,  by  this  disinter- 
ested bounty  of  his  majesty •] 

(H  21.)  Resumption  of  grants. 

So,  the  parliament  may  make  a  resumption  of  a  grant  made  by  the  king  : 
and  this  was  usual  in  times  past.     Cot.  Abr.  Pres.  9. 

(H  22.)  Matters  martial : — To  what  the  authority  of  parliament 

is  necessary. 

By  several  statutes,  none  shall  be  charged  to  take  arras  himself,  or  to  find 
men  of  arms,  without  authority  of  parliament,  if  he  be  not  bound  to  it  by 
tenure.     2  Inst.  528. 

Nor,  to  go  to  war  out  of  his  county.     Ibid. 

Nor,  to  give  wages  to  the  conveyors  of  soldiers,  nor  to  soldiers  going  te 
Scotland,  Gascony,  &c.  which  statutes  are  only  tleclarations  of  the  common 
law.     ^  Inst.  628.     Vide  Wan,  (B  6, 7.) 

And  the  commons,  1  &  7  H.  5.  made  protestation,  that  they  are  not 
obliged  to  the  maintenance  of  the  king's  forefgn  wars.     3  Inst.  528. 

By  the  st.  of  right,  3  Car.  (Vide  the  st.  16  Car.  14.)  none  shall  be  oblig- 
ed to  quarter  soldiers  or  mariners. 

And  no  commissions  shall  issue  to  execute  them  by  martial  law. — It  was 
done  otherwise.     2  Car.  Rush.  4 1 9. 

And  therefore,  soldiers  cannot  be  billeted  upon  any  subject  against  bis 
consent.     3  Rush-  1215. 

(H  23.)  Martial  law. 

So  martial  law  cannot  be  used  in  England,  without  authority  of  parlia- 
ment.    3  Rush.  1199.     App.  76. — 81. 

(H  24.)  What  the  king  may  do  by  his  prerogative. 

To  the  king  alone  it  belongs  to  make  peace  or  war.     Acknowledged  by 
the  commons.     19  Jac.     Rush.  4d.     VidePraerogative,  (C  1.) 
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(H  25.)  Matters  marine. 

I'be  ihaintenance  of  the  navy  is  a  subject  worthy  of  the  parliament,  and 
proper  for  it*     4  Inst.  50. 
Vide  Navigation,  (I  l,&c.) 

(I)  IN  WHAT  METHOD  MATTERS  OF  PARLIAMENT  SHALL 

BE  TREATED. 

The  commons  have  a  liberty  to  treat  of  matters  in  parliament,  in  what 
order  they  please.  By  the  commons^  19  Jac.  Rush.  53.  But  the  king 
razed  it  oat  of  the  journal.     Rush.  54. 

Vide  ante,  (G  7,  &c.) 

(K)  WHAT  THINGS  THE  PARLIAMENT  CANNOT  DO. 

The  parliament  cannot  by  any  act  restrain  the  power  of  a  subsequent 
parliament.     4  Inst.  42. 

Nor,  make  a  statute  which  a  subsequent  parliament  cannot  alter.  4  Inst. 
42.     Bac.  H.  7. 

[*]So,  it  cannot  do  any  thing  out  of  the  limit  of  its  jurisdiction :  as,  it 
cannot  make  a  person  inheritable  in  France.     3  Jon.  1 2. 

Nor,  make  a  determination  upon  an  original  petition,  in  a  matter  which 
does  not  come  before  them  by  error,  &c.  Skin.  523.  Vide  post,  (L  1,  &c.) 

So,  an  act  of  parliament  shall  not  change  the  laws  of  nature.  And  there- 
fore if  an  act  says,  that  a  man  shall  be  a  judge  in  his  own  cause,  it  shall  be, 
void.     Per  Hob.  87. 

Vide  post,  (L  85.) 

(L)  JUDICATURE  OP  PARLIAMENT. 
(L  1.)  Upon  a  writ  of  error : — ^When  it  lies. 

A  writ  of  error  lies  in  parliament  of  a  judgment  in  B.  R.     4  Inst.  21  • 

But  not  of  a.judgment  in  €•  B.     4  Inst.  22.     Ha.  J.  P.  21  • 

The  judicature  of  parliament  is ;  1.  Upon  a  writ  of  error  ;  2.  Upon  an 
adjournment ;  3.  Upon  an  appeal ;  4.  Upon  an  accusation  against  a  delin- 
quent ;  5.  Upon  a  petition  ;  6.  Upon  privilege.  Seld.  Jud.  Pari.  8.  (3  vol. 
1690.) 

A  writ  of  error  lies  in  parliament  of  a  judgment  in  B.  R*  in  the  excheq- 
uer, in  the  exchequer-chamher,  in  chancery,  or  before  justices  in  eyre.  Co. 
L.  71.  h.  72.  a.     Vide  Pleader,  (3  B.  6.) 

And  it  shall  be  before  the  lords  only,  without  the  commons.  R.  1  H.  7. 
20.  a.     Hal.  J.  P.  19.     R.  12  Co.  63. 

Yet,  a  judgment  there  is  vii^tually  the  judgment  of  the  whole  parliament* 
Vide  Sal.  610. 

But  error  does  not  lie  in  parliament  upon  a  judgment  in  C.  B.  before  it 
be  affirmed  or  reversed  in  B.  R.     Seld.  3  vol.  2  P.  1 526.     Skin.  523. 

(L  2.)  How  the  proceeding  shall  be : — ^The  petition* 

Before  error  in  parliament,  there  ought  to  be  a  petition,  and  a  licente  un- 
der the  king^s  hand.     Per  Coke,  2  BuL  162. 

'  Upon  a  petition  to  the  king  in  French  or  English,  and  his  Jiat  jusiiiia^  a 
writ  of  error  goes  to  the  Ch.  J.  of  B.  R*  to  remove  the  record  invrastns 
parliatnentum.     4  Inst.  21.     1  H.  T-  19-  b.  H.  Pari.  18. 
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Then  the  Ch»  J.  brings  the  roll,  and  a  transcript  of  it,  to  the  bouse  of 
lords,  and  there  leaves  the  transcript,  after  it  has  been  examined  with  the 
roll,  and  returns  with  the  roll  itself.  4  Inst.  31.  1  Rol.  14.  2  Bui.  162. 
VidePleader,  (3B  13.) 

And  with  the  transcript  leaves  the  writ  of  error,  and  the  bill  or  petition 
upon  which  it  was  allowed.     1  H.  7.  19.  b. 

And  it  is  sufficient  under  the  seal  of  Ch.J.  though  the  writ  of  error  com- 
mands the  court  to  send  the  record  sub  sigillo*     R.  1  Rol.  1 4. 

(L  3.).  Assignment  of  errors. 

[Matter  of  fact  cannot  be  assigned  for  error  in  the  house  of  peers.  Ld. 
Rajm.  15.] 

After  the  transcript  is  delivered  hy  the  Ch.  J.  into  parliament,  the  plain- 
tiflTin  error  assigns  his  errors.     2  Sand.  224.     (Vide  4  Inst.  21.) 

And  the  errors  ought  to  be  in  writing,  and  left  with  the  clerk  of  the  parlia- 
ment.    1  H.  7.  1 9.  b. 

When  errors  are  assigned  in  parliamant,  a  scire  facias  issues  against  [^]the 
party,  returnable  at  the  same  or  a  subsequent  parliament.  4  lust.  21. 
Seld.  3  vol.     2  P.  1526. 

And  the  plaintiff  shall  show  the  errors  in  his  hill  upon  which  he  prays  the. 
5c»re  facias.     4  Inst.  22.     Ha.  J.  P.  20. 

(L  4.)  Plea  to  the  error  assigned. 

After  errors  assigned,  the  defendant  shall  plead  in  nuUo  est  erratum.  2 
Sand.  224. 

Vide  Pleader,  (3  B  la,  19.) 

If  error  in  fact  be  assigned,  it  shall  be  sent  to  B.  R.  to  be  tried.  Skin. 
523. 

(L  5.)  Judgment. 

The  usage  is,  that  the  lords  only  in  the  upper  house  give  judgment  upon 
a  writ  of  error.     H.  Pari.  19.    Vide  ante,  (L  1.) 

So,  always  where  the  commons  are  petitioners,  the  judgment  shall  Jie  by 
the  king  and   the  lords.     H.  Pari.  26, 27. 

And  the  lords  ought  to  give  the  same  judgment  which  ought  to  have  been 
given  by  the  court  tliat  gave  the  first  judgment.     Vide  Pleader,  (3  B.  20.) 

And,  therefore,  if  the  lords,  upon  error  in  ejectment,  reverse  a  judgment 
in  B.  R.  given  for  the  defendant,  and  that  the  plaintiff  be  restored,  B.  R. 
shall  not  give  judgment,  that  the  plaintiff  recover  his  tena;  but  before  a 
remittitur  entered  upon  the  roll,  application  may  be  made  to  the  lords  to 
give  a  complete  judgment.     R.  Ca.  Pari.  57..    4  Mod.  127. 

(L  6.)  Adjournment  to  parliament 

So,  by  the  common  law,  a  case  of  difficulty  might  be  adjourned  inta  par* 
liament /irop^ir  difficultatem.  Co.  L.  72.  a.  4  Inst.  105.  2  Inst.  408. 
Cot.  Abr.  30. 

And  after  a  determination  there,  a  writ  shall  be,  commanding  the  judges 
to  give  judgment  accordingly.     Cot.  Abr.  30. 

By  the  st.  14  Ed.  3.  5,  a  prelate,  two  earls,  and  two  barons  shall  be  cho- 
sen every  parliament,  and  commissioned  by  the  king,  to  hear  complaints  of 
delays,  or  grievances  in  chancery,  B.  R.,  C.  B.,  or  exchequer,  shall  cause 
tlie  judges  of  the  court  where  the  delay  is  to  bring  the  process  before  them, 
andcatSng  the  chancellor,  treasurer,  justices,  and  barons,  as  thev  think  fit, 
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to  assist  them,  shall  make  a  good  judgment,  and  send  to  the  justices  where 
the  plea  did  depencl,  to  give  judgment  accordingly.     Seld.  3  vol.  2  P.  1530. 

And  if  the  case  was  orsuch  difficulty  as  they  could  not  determine  it,  they 
shall  bring  it  to  the  next  parliament,  where  accord  is  to  be  what  judgment 
shall  be  given  ;  which  shall  be  sent  to  the  judges,  with  command  to  proceed 
to  judgment  without  delay. 

By  which  statute,  the  adjournment  to  parliament  in  cases  of  difficulty  was 
affirmed.     Co.  L.  72.  a. 

And  remedy  was  alsQ  provided  against  delays  in  judgments.     Ibid* 

But  this  provision  was  only  for  intervals  of  parliament. 

[*](L  7.)  Appeal  to  parliament;  when  it  lies. 

So,  an  appeal  lies  in  parliament  from  a  decree  in  chancery.  Adm*  Ca* 
Pari.  15.  J  7.  20. 

And  it  lies  as  well,  where  by  the  decree  the  bill  is  dismissed,  as  where 
relief  is  given  without  cause.     Ca.  Pari.  IS.  67,  69.  76. 

And  such  appeals  have  been  allowed  without  restraint,  since  21  Jac*  1* 
Ca.  Pari.  81. 

They  were  allowed  by  the  commons  inter  Skinner  and  East-India  Com- 
pany.    Ca.  Pari.  81.     R.  Cont.  by  the  comnoons.     Car.  3.  and     Ann. 

And  they  are  claimed  by  the  lords,  though  a  member  of  the  house  of  com- 
mons be  a  party. 

And  Coke  Cb.  J.  said,  that  a  defect  in  a  decree  shall  be  redressed  only 
by  a  reference  to  the  justices,  upon  a  petition  to  the  king.     l*Rol.  331. 

So,  an  appeal  lies  from  a  decree  in  chancery  in  Ireland  to  the  lords  of 
parliament  here  ;  and  not  to  the  parliament  in  Ireland.     R.  Ca.  Pari.  83. 

So,  it  lies  from  a  decree  in  chancery,  upon  exceptions  to  a  decree  by  com- 
missioners for  charitable  uses.     Ca.  Pari.  1 10. 

So,  it  lies  upon  a  decree  by  the  delegates.  Ca.  Pari.  110.  Quaere? 
Cont.  2  Ver.  1 1 8. 

So,  an  appeal  lies  from  a  decree  of  the  lords  in  the  parliament  in  Ireland 
to  the  parliament  of  England. 

But  the  lords  of  Ireland  denied  the  jurisdiction  of -the  lords  in  the  parlia- 
ment of  Great  Britain;  and,  25  Sept.  1715,  voted  that  be  who  shall  make 
such 'appeal  shall  bean  enemy  to  his  country. 

[Vide  the  st.  Geo.  5.  which  declares  that  the  house  of  lords  of  Ireland 
have  DO  jurisdiction  to  judge  of,  affirm,  or  reverse  any  judgment,  &c.  there.] 

But  an  appeal  does  not  lie  to  parliament  upon  a  decree  in  chancery  upoa 
the  statute  for  charitable  uses ;  for  by  the  statute  no  jurisdiction  is  given  but 
to  the  chancery.     2  Ver.  118. 

[Nor,  from  an  opder  of  the  lord  chancellor  (entrusted  with  the  care  of 
idiots  and  lunatics,  by  the  king^s  sign  manual)  touching  a  lunatic,  but  to  the 
king  in  counciF.     3  P.  W.  108.1 

After  an  appeal  to. parliament,  if  the  parliament  be  prorogued,  the  chan* 
eery  shall  proceed  in  the  account.     1  Ver.  344. 

(L  8.)  Accusation  in  parliament : — When  necessary. 

The  parliament  will  not  proceed  to  judgment  against  a  delinquent  without 
t)ie  accusation  of  somebody.     Sold.  Jud.  Pari.  11.  (3  vol.  2  P.  1591.) 
For  they  cannot  be  accusers  and  judges.     Seld.  Jud.  Pari.   1 1 .  (3  vol. 

P.  1591.)  .  .  o 

So,  they  cannot  join  with  the  commons  or  others  in  an  accusation.     Seld. 

Jud.  Pari.  1 2.  (3  vol.  2,  P.  1 591 .)  ^  r*      1  ' 
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A  peer  cannot  be  indicted' in  parliament*    Seld.  Jad.  Pari.  40.  (3  toL 

2  P.  1602.) 

[*]  (L  9.)  How  it  shall  be  made : — ^By  appeal. 

There  are  four  manners  of  accusation  in  parliament ;  1  •  By  appeal ; 
S»  By  complaint,  or  petition ;  3*  By  information  of  the  attorney-general ; 
4.  By  the  commons ;  and  this  by  way  of  complaint,  or  impeachment*  Seld. 
Jud.  Pari.  11.  (3  vol.  2  P.  1519.) 

One  peer  might  appeal  another  peer  in  parliament  for  treason,  &c.  and 
thereupon  deliver  his  gantlet  and  gages  fof  his  proof,  and  pray  an  answer, 
and,  for  default,  judgment.     Seld.  Jud.  Pari.  82.  (3  vol.  2  P.  1634.) 

But  now,  by  the  st.  1  H.  4.  1 4.  such  appeals  are  abolished* 

And  also  all  impeachments  or  accusations  originally  by  one  peer  against 
another.  R.  by  the  judges,  and  afterwards  by  the  lords,  14  July  1663. 
LifeofClar.  215— 222. 

(L  1^.)  By  coi9plaint : — ex  parte  regis^  ^c. 

A  complaint  may  be  the  foundation  of  a  proceeding  in  parliament*  1.  Eay 
parte  regis*  2.  Ex  parte  dominorum.  3*  On  the  part  of  the  apmmons*  4* 
Upon  the  complaint  or  petition  of  a  private  person*  (Vide  Seld*  3  yol*  3 
P.  1591.) 

As,  if  a  peer  petition  the  king,  and  by  the  king's  command  it  is  referred 
to  the  parliament :  the  lords  will  proceed  upon  it,  without  an  information, 
or  other  foundation.     Seld.  Jud.  Pari.  54.     (3  vol.  2  P*  1599.) 

So,  by  the  king's  command,  the  parliament  may  proceed  against  a  peer 
upon  a  process  against  him  in  another  court;  as,  in  jbbe  court  of  chivalry. 
S^ld.  Jud.  Pari.  57.  33.  (3  vol.  2  P.  1609.) 

So,  upon  an  indictment  before  commissioners  removed  into  chancery,  and  ^ 
by  miltimusj  to  parliament.     Seld.  Jud.  Pari.  40.  59.  (3  vol.  2  P.  1606.) 

How  proceedings  shall  be  upon  a  complaint  to  the  lords  by  the  commons, 
vide  post,  (L  14,  15-) 

(L  1 1.)  By  a  private  subject* 

A  complaint  by  a  private  person  is  not  usual  for  a  public  misdemeanour, 
except  where  he  has  an  interest  .in  it.  Seld.  Jud*  Pari*  66*  (3  vol*  2  P* 
1612.) 

As,  articles  were  exhibited  by  the  earl  of  Bristol  against  the  duke  of 
Buckingham  and  lord  Conway,  in  the  house  of  peers,  for  a  misdemeanor* 
1  Rush.  262.  264. 

Articles  were  exhibited  by  the  lords  and  others  of  the  privy  council,  and 
two  judges,  to  the  king,  against  cardinal  Wolsey*     4  Inst.  89. 

But  a  complaint  in  parliament  originally  by  a  private  subject,  peer,  or 
Commoner,  against  another,  for  a  misdemeanor,  as  well  as  for  treason,  is 
now  illegal,  if  it  be  notl)y  license  of  the  king,  or  by  his  attorney-general. 
LifeofClar.  223* 

y^t  upon  complaint,  that  such  a  one  has  abused  the  house,  or  any  peer, 
the  house  may  examine  it,  and  inflict  a  punishment,  as  to  them  seems  good. 
Upon  examination  itappeared,  that  one  combined  to  charge  an  innocent 
person  for  words  in  slander  of  the  house ;  he  was  fined,  imprisoned,  [*]and 
set  in  the  pillory  by  order  of  the  peers,  without  trial  by  a  jury*  2  Mod.  Ca. 
340. 

(L  12.)  By  infbnnatioii* 

An  information  may  be  exhibited  to  the  parliament  by  the  king's  attorney- 
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general  for  high  treason.     Seld.  Jud.  Pari.  34,  47.  (3  vol.  2  P.  1600.  5,  6.) 

So,  for  anj  mifMlemeanor. 
•    An  information  by  the  attorney  general  shall  be  exhibited  ex  officio. 

Or,  by  command  of  the  lords,  upon  a  complaint  of  >the  commons,  &c.  to 
examine  them.     Seld.  Jud.  Pari.  14.  33.  62.  (3  vol.  2  P.  1592.  1599.) 

(L  13.)  By  indictment. 

So,  if  an  indictment  be  against  a  peer  in  6.  R.  for  murder  or  other  capi- 
tal crime,  it  may  be  removed  to  the  house  of  peers  by  certiorari^  and  there 
the  proceedings  shall  be  upon  it. 

SA  peer  indicted  of  felony  and  murder,  and  tried  and  convicted  thereof 
ore  the  lords  in  parliament,  ought  tp  receive  judgment  for  the  same,  ac- 
cording to  the  provisions  of  the  act  25  G.  2.     Post.  1 38.] 

[If  the  day  appointed  by  the  judgment  for  execution  should  lapse  before 
such  execution  done,  (which  however  the  law  will  not  presume,)  a  new  time 
may  be  appointed  for  the  execution,  either  by  the  high  court  of  parliament 
before  which  such  peer  shall  have  been  attainted,  or  by  the  court  of  B.  R., 
the  parliament  not  then  sitting  ;  the  record  of  the  attainder  being  properly 
removed  into  that  court.  Ibid.] 
Vide  post,  (Lie.) 

(L  14.)  By  accusation  of  the  commons  : — ^By  petition. 

So,.the  commons  may  exhibit  an  accusation  to  the  lords  in  parliament,  by 
petition  or  impeachment.     (Vide  Seld.  3  vol.  2  P.  1591.) 

The  commons  may  exhibit  a  complaint  in  general  by  petition,  without  nam- 
ing any  person  in  particular :  as,  a  complaint  of  we  farmers  of  the  cus- 
toms for  extortion.     Seld.  Jud.  Pari.  12.  (3  Vol.  2  P.  1591.) 

(L  15.)  How  it  shall  be  proceeded  upon. 

Upon  such  complaint  by  the  commons,  the  lords  may  order  that  the  mer- 
.  chants,  &c«  against  whom  the  complaint  was,  be  subimoned,  and  their  an- 
swer heard;     Seld.  Jud.  Pari.  13.  (3  vol.  2  P.  1592.) 

If  upon  an  examination  of  a  complaint  any  one  appears  criminal,  he  shall 
be  arraigned  at  the  suit  of  the  king ;  for  when  an  accusation  by  the  com- 
onons  is  general,  it  is  not  the  suit  of  the  commons,  but  of  the  king.     Seld. 
Jud.  Pari.  1 4.  (3  vol.  2  P.  1 592.) 

Or,  the  commons  may  afterwards  impeach  the  parties  discovered.  Seld. 
Jud.  Pari.  14.  (3  Vol.  2  P.  1592.) 

(L  16.)  Arraignment : — ^A  peer,  how  tried. 

For  hi^  or  petit  treason,  or  felony,  or  misprision  of*  treason,  a  peer 
[♦Ishall  be  tried  by  his  peers  in  parliament,  upon  an  impeachment.  Vide 
Rush.  268.    Vide  Dignity,  (F  1,  2.) 

So,  upon  an  indictment,  if  the  king  constitutes  an  hig^  stewartl.  4  Tnst. 
23.     2  Inst.  49.     H.  Pari.  23. 

And  the  lords  are  judges  whether  it  be  treason  or  not.     4  Inst.  23. 

But  the  bishops  shall  not  be  present.     Ibid.  Sta.  153.  ^.  10  Ed.  4. 6.  b. 

And  the  number  of  peers  present  ought  to  be  twelve  or  niore.  2  Inst. 
49.     Sta.  153.  b.  3  Inst.  28.  30. 

Theim\  per  pares  is  of  great  antiquity.     It  was  8  W.  1.     2  Inst.  50. 

The  queen  consort,  or  dpwager^  shall  be  trieA  per  pares. "  IMd. 
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So,  all  iTomcu,  noble  by  birth,  or  marriage,  unless  since  the  marriage,  tbej 
have  married  under  the  degree  of  nobility.     Ibid.  By  the  st.  20  H.  6.  9. 

But  for  offences  under  treason,  felony  or  misprision)  a  peer  shall  be  tried 
by  a  jury.     2  Inst.  49. 

So,  upon  an  appeal.     Ibid. 

So,  one  of  the  nobility  of  another  kingdom.     3  Inst.  30. 

So,  all  under  the  degree  of  nobility,  for  treason  or  felony.  By  the  st.  4 
Ed.  3.     2  Inst.  50. 

And  the  indictment  shall  be  found  by  a  jury.     2  Inst.  49.     3  Inst.  28. 

And  if  the  indictment  be  found  against  a  peer  in  B.  R.,  or  removed 
thither,  he  may  plead  a  pardon  before  the  justices  there,  though  he  shall 
not  confess,  nor  plead  not  guilty  before  them.     2  Inst.  49. 

So,  if  upon  an  indictment  he  does  not  appear,  process  shall  go  to  an  out* 
la  wry ;  and  he  shall  be  outlawed  per  judicium  coronaiorum.     Ibid. 

So,  by  the  st.  25  Ed.  3.  st.  5.  2.  for  high  treason,  every  one  ought  to  be 
tried  by  people  of  his  condition. 

And  where  the  st.  35  H.  8.  2.  provides  for  the  trial  of  treason,  or  mis- 
prision of  treason  in  B.  R*,  or  upon  a  special  commission  in  a  county  where 
the  king  assigns,  it  was  enacted  that  a  peer,  in  such  case,  shall  have  his 
trial  by  his  peers. 

So,  by  the  st.  1  &  2  Ph.  &  M.  10.  (which  provides,  that  all  trials  for  trea- 
son shall  be  had  according  to  the  due  course  of  the  common  law,  it  was  pro- 
vided, that  a  peer  indicted  should  answer  the  same  indictment,  and  have  his 
trial  by  his  peers. 

So,  by  the  st.  5  El.  1  &  11.,  13  El.  2.,  18  El.  ].,  and  23  £1.  1.  for'trea- 
8ons  by  those  statutes. 

So,  by  the  st.  27  El.  2.  and  3  Jac.  4.  for  treasons  made  by  those  statutes. 

So,  it  shall  be  in  all  cases,  where  a  new  treason,  or  [olony,  is  made  by  a 
statute,  though  the  statute  does  not  expressly  provide  for  it.     Sta.  153.  b. 

A  peer  cannot  waive  His  trial  by  his  peers,  and  consent  to  be  tried  by  a 
jury.     R.  Kelg.  56.     Vide  Dignity,  (F  1,  2.) 

And  if  be  will  not  put  himself  upon  his  peers,  judgment  shall  be  against 
him  as  a  traitor.     Kelg.  57. 

[Every  proceeding  in  the  house  of  peers,  acting  in  its  judicial  capacity,  is 
a  proceeding  before  the  king  in  parliament,  and  the  house  is  theoourtofour 
lord  the  king  in  parliament!] 

[It  is  founded  on  immemorial  usage,  and  is  part  of  the  original  constitu-^ 

tion.j 

[*j[It  is  open  for  all  purposes  of  judicature  during  the  continuance  of  the 
parliament ;  it  openeth  and  shutteth  with  the  session,  as  B.  R.  with  the 

term.] 

[Its  authority  is  independent  of  any  special  powers  derived   from  the 

crown.]  *  •  Jt  . 

[On  the  trial  of  a  peer  before  it,  for  a  capital  offence,  whether  on  im- 
peachment or  indictment,  it  is  the  same  court,  whether  an  officer  with  the 
title  of  steward  of  England,  is  appointed  to  preside  during  trial,  and 
until  judgment,  or  not,  though  usual  and  expedient  to  make  such  appoint- 
ment.] 

[Every  peer  votes  on  law  as  well  as  fact  -,  the  majority  determines. 
The  high  steward  votes  only  as  a  peer.] 

[Itacteth  in  its  judicial  capacity,  in  every  order  touching  the  time  and 
place  of  trial,  putting  it  off  from  time  to  time,  allowing  counsel  or  not,  &c. 
all  before  the  appointn^ent  of  high-steward  ^  it  has  directed  ii^  what  man-s 
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ner,  and  by  what  form  of  words,  he  should  he  appointed,  [Lord  Danby, 
and  the  five  lords.  Lord  Lovat**)  therefore  its  existence  cannot  depend 
on  that  appointment.  It  has  received  and  recorded  a  prisoner's  confession, 
which  amounts  to  a  conviction  before  his  appointment ;  [Lord  Derwent- 
water,]  it  has  allowed  prisoners  the  benefit  of  acts  of  general  pardon, 
[Lord  Carwath,  Widdrington,  Salisbury,]  without  the  appointment  of  a 
high-steward,  and  after  the  commission  dissolved.] 

[The  lords,  on  12  May  1679,  (on  the  proceedings  against  lord  Danby 
and  the  five  popish  lords,)  declared  that  the  office  of  high-steward  upon 
trial  of  peers  on  impeachments,  is  not  necessary  to  the  house  of  peers, 
but  that  they  may  proceed  in  such  trial,  if  an  high-steward  is  not  ap- 
pointed.] 

[The  commission  then  running  thus,  '^  ac  pro  eo  quod  officium  scnesc.halli 
Jjnglia  (cvjvs  presentia  in  kac  parte  reqttiritur)  ut  accepimus  jam  vacat ;" 
it  was  apprehended  this  implied  the  necessity  of  a  high-steward  ;  and 
therefore  by  the  committees  of  the  lords  and  commons  it  was  agreed  the 
commission  should  be  recalled,  and  a  new  commission  issue,  with  these 
words  instead  of  them  ;  ac  pro  eo  quod  procerus  et  magnates  in  parUamento 
nostro  assemblati  nobis  humiliter  supplicaverunt^  ut  seneschallum  Anglia  pro 
hoc  vice  constituere  dignaremur. — And  all  commissions  since,  on  irhpeach- 
ments,  have  been  in  the  same  form.] 

[The  commissions  still  run  in  the  first  form,  on  indictments,  but  the  lords 
declare  that  the  appointment  of  a  high-steward  alters  not  the  nature  of  the 
court,  which  still  remains  the  court  of  peers  in  parliament :  this  applies  to 
indictments  as  well  as  impeachments.] 

[The  commission  recites  that  A.  is  indicted,  that  the  king  intends  he 
should  be  judged  before  himself  in  this  present  parliament;  that  the  office 
of  steward  (whose  presence  is  required  on  this  occasion)  is  vacant ;  and 
appoints  B.  steward  for  this  timo  to  execute  the  office,  with  all  things  due 
in  that  behalf.] 

[This  does  not  constituted  court  i>f  the  high-steward,  a  right  of  judica- 
ture, which  the  commission  supposes  to  be  in  a  court  then  subsisting  before 
the  king  in  parliament;  he  is  to  preside  as  speaker  or  chairman  during 
trial,  and  till  judgment ;  and  in  that  respect,  and  no  other,  his  presence  is 
required.] 

[On  indictments,  before  the  high-steward  is  appointed,  they  order  [*]c(r- 
tiorari  to  remove  them.  It  is  made  returnable  before  the  king  in  .parlia- 
ment ;  it  is  received  and  read.  They  construe  acts  of  parliament  relating 
to  the  conduct  of  the  court  and  the  right  of  the  subject  at  the  trial,  aiid 
make  resolutions  thereupon.     Lord  Kilmarnock's  case.] 

[Therefore,  though  the  office  of  high-steward  determines  before  execu- 
tion done  according  to  the  judgment,  yet  the  court  of  peers  in  parliament. 
where  that  judgment  was  given,  subsists  for  all  purposes  of  jus^tice  during 
the  sitting  of  the  parliament,  and  may  therefore  appoint  a  new  day  for  exe- 
cution.    Foster,  138.] 

[Vide  ante,  (L  13.  Officer,  E  5.)] 

[Peers  tjried  in  full  parliament  are  entitled  to  the  bcne&t  of  7  W.  3.  c.  3. 
n  its  full  extent.     Foster,  149.  347.] 

m 

(L  17.)  What  number  of  peers  shall  be  required.    Vide  Dig- 

.     mty,  (Fl,2.) 

By  the  common  law,  twelve  at  least  of  the  peers  ought  to  be  present : 
for  a  verdict  by  a  less  number  of  peers  would  not  be  good.     R.  Mo.  6?^. 
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And  if  more  peers  are  present,  the  verdict  shall  be  by  the  Major  part,  go 
that  twelve,  at  least,  agree  to  it.     Ke^.  56^     R.  Mo.  622. 

And  therefore  it  was  usual  to  have  twentj-three  peers  at  a  trial,  at  least* 
Kelg.  56. 

And  to  authorise  the  high^steward  to  summon  which  peers  he  pleases* 
Mo.  621. 

But  now,  by  the  st.  7  W.  3.  3.  on  every  trial  of  a  peer  or  peeress,  all  the 
peers  shall  be  summoned  twenty  days  at  least  before  trial ;  and  every  one 
appearing  (having  taken  the  oaths,  &c.)  shall  have  a  vote* 

Provided,  that  the  said  act  extend  not  to  impeachments,  or  other  proceed- 
ings in  parliament  in  any  kind.  » 

[All  the  peers  and  spiritual  lords  are  summoned,  though  the  trial  is  in  full 
parliament.     Foster,  247.] 

[But  summoning  the  peers  is  not  absolutely  and  indispensably  necessary. 
D.  per  Foster  J* ;  for  the  act  provides,  that  every  peer  so  summoned  and 
appearing  shall  vote  in  the  trial,  which  must  mean  throughout  the  trial, 
and  bishops  cannot  vote  to  condemn  or  acquit.     Foster,  248.] 

A  peer  cannot  challenge  any  peer  by  whom  he  ought  to  be  tried.  R« 
Mo.  621, 622.     Kelg.  54  in  marg. 

And*,  therefore,  a  peer  shall  be  a  trier,  though  he  was  a  commissioner  of 
oyer  and  terminer,  before  whom  the  indictment  was  taken.     R.  Kelg.  58. 

(L  1&)  Upon  an  impeachment  pirocess  against  him. 

If  a  person,  charged  in  parliament  with  a  crime  or  misdemeanor,  be 
absent,  a  writ  shall  be  directed  to  the  sheriff  to  summon  him.     4  Inst.   39. 

Or,  to  the  party  himself.  4  Inst.  39.  Seld.  Jud.  Pari.  106.  (3  voU 
2  P.) 

If  the  party  cannot  be  found,  there  shall  be  a  writ  to  the  sherifT  to  ar-- 
rest  all  his  goods  and  chattels.  Seld.  Jud.  Pari.  23.  99.  (3  vol.  2  P.  1596. 
1624.) 

-  If  the  party  does  not  yet  appear,  there  shall  be  a  proclamation  [*Jthroug(i- 
out  all  the  kingdom,  that  he  appear,  otherwise  such  judgment  will  be 
given  against  him.     Seld.  Jud.  Pari.  95.  (3  vol.  2  P.  1621.) 

So,  sometimes  an  act  of  parliament  shall  be  made,  that  if  he  does  not  sur- 
render himself  before  such  a  day,  he  shall  be  attainted. 

(L  19.)  In  what  manner  impeached. 

A  peer  may  be  impeached  in  parliament  by  articles  exhibited  at  the  suit 
of  the  king  by  the  attorney-general ;  as,  against  the  earl  of  Bristol.  Rush. 
249.     Vide  ante,  (L  12.) 

By  'articles  exhibited  by  another  peer.     Rush.  254. 

[One  peer  cannot  exhibit  to  the  house  of  lords  a  charge  of  high  treason 
against  another  peer.     R.  1  Chandl.  Lords*  59. 64.] 

So,  the  commons  may,  by  parol,  charge  a  peer  before  the  king  and  lords. 
Seld.  Jud.  Pari.  24.  (3  vol.  2  P.  1596.  1598,  1599.) 

Or  a  commoner.     (Vide  Seld.  3  vol.  2  P.  1 598,  1 599.) 

So,  before  the  lordsat  a  conference.  Seld.  Jud.  Pari.  30, 51,  32.  (3  vol. 
2  P.  1598,  1599.) 

The  right  of  impeachment  by  the  commons  was  allowed  by  tiie  lords. 
20  June  1701.  « 

Upon  an  impeachment  by  parol,  the  lords  by  their  committee  may  draw 
a  particular  charge,  and  deliver  it  to  the  partv  acccused.     Ibid. 
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Or,  the  contimoos  bj  a  committee,  may  draw  a  particular  chaise  andl  send 
it  to  him.     Ibid. 

Or,  the  party,  beii^  a  peer,  upoo  report  of  a  conference,  may  make  aiv^ 
■wer«     Ibid. 

But  the  most  usual  proceeding  is,  to  send  impeachment  by  some  member 
to  the  bar  of  the  lords,  and  afterwards  to  exhibit  articles.     Ibid. 

(1^20.)  Inwlmtforai. 

In  the  proceedings  upon  an  impeachment  by  the  commoTls,  a  member  ati 
tends  with  others  at  the  bar  of  the  lords,  there,  in  the  name  of  ail  the  com- 
mons of  England  impeaches  such  an  one,  and  acquaints  the  house,  that 
the  commons  in  due  time,  will  exhibit  particular  articles  against  bim,  au4 
maintain  them*     Lords'  Joum.  1.15  Ap<  1701. 

Though  the  commons  impefich  only  for  a  particular  grievance,  they  foaj 
afterwards  exhibit  other  articles  against  him.  Seld*  Jud.  Pari.  21.  (3  vol* 
3  P.  1 595.) 

And  the  delivery  of  articles  is  not  necessary  till  the  party  appears*  Sekl* 
Jud.  Pari.  23.  (3  vol.  2  P.  1696.) 

Except  where^  the  commons  will  file  them  upon  record  before*  l$eld» 
Jud.  Pari.  24.  (3  vol.  2  P.  1596;) 

(L21.)  Articles  of  i^peaobment^ 

If  articles  are  not  exhibited  against  the  lord  impeached,  the  lords  by  mes* 
^age  remind  the  commons  of  it.  Liords'  Joum.  5  May  1701.  15  I4ay 
not.     4  June  1701. 

But  the  commons  are  judges  of  the  proper  time  for  exhibiting  them.  3} 
J!ay  1701. 

Yet  the  lords  claimed  a  power  to  limit  the  time.     4  Jone  170U 

When  the  articles^re  prepared,  a  member  carries  them  to  the  lords.  9 
May  1 70 1  •     Lords'  Journ. 

[*3But  they  are  not  read  by  the  commons  at  the  bar.  Lords'  Joum.  9 
May  1701. 

Articlesof  impeachment. need  not  pursue  the  strict  forms  of  law.  Seld. 
Jud.  Pari.  22.  27.  (3  vol.  2  P.  1 595.  1 597.) 

After  the  articles  are  read,  a  copy  of  them  is  prayed)  an4  awarded  to  th# 
lord  impeached.     Lords'  Journ.  9.  24.     Ray.  382< 

And  a  day  given  to  him  to  answer.     Ray.  382. 

_  • 

(L  22.)  When  committed  upon  articles,  or  not. 

In  an  impeachmentfor  a  misdemeanor,  the  lord  impeached  does  not  find 
security.  Lords'  JourUt  9  May  1701.  Seld.  Jud.  Part,  lOf.  (3  vql.  2  P. 
1624.) 

Nor,  shall  be  committed  upon  common  fame,  without  a  special  matter 
against  him.     Seld.  Jud.  Pari.  29.  (3  voL  2  P.  1598.) 

Nor  shall  be  committed,  whether  he  be  a  peer  or  a  commoner,  till  judg- 
ment against  him.     Seld.  Jud.  Pari.  98.  (3  vol.  2  P.  1624.) 

So,  a  peer  may  continue  in  his  place,  except  upon  debate  of  his  owi)  pause^ 
till  judgment.     Seld.  Jud.  Pari.  98.  101.  (3  vol.  1624.  1625.) 

But,  where  an  impeachment  is  for  a  capital  offence,  he  shall  be  commit* 
ted  to  custody.     Seld.  Jud.  Pari.  97.  (3  vol.  2  P.  1624.) 

Yet  the  commitment  will  sometimes  be  omitted,  at  the  discretion  of  the 
lords.     Ray.  382. 
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And  where  an  imfeachment  is  for  high  treason^  generally,  withoat  special 
matter,  it  is  usually  omitted.  It  was  omitted  in  the  case  of  lord  Claren- 
don, though  the  commons  complained  of  it.     Life  of  Clar.  251. — 302. 

So,  if  a  commoner  be  impeached  for  a  misdemeanor,  upon  his  answer,  he 
may  be  required  to  find  surety  for  his  attendance*  Seld.  Jud.  Pari.  98.  (3 
vol.  2  P.  1624.) 

And  he  may  be  committed  for  his  refusal,  or  till  bail.     Ibid. 

So,  if  he  be  in  custody  before  impeachment,  he  shall  answer  there.  Seld. 
Jud.  Part  101.  (3  vol.  2  P.  1625.) 

So,  if  committed  for  treason,  he  may  be  bailed  by  the  lords,  with  the 
kiog^s  licence.     Semb.  Life  of  Clar*  253*  257* 

0 

(L23.)  Answer. 

After  answer  by  a  lord  impeached,  a  copy  of  it  is  made,  and  sent  to  the 
commons.     Lords'  Joum.  14.  24. 

Then  the  lord  impeached  may  petition  for  counsel.     Lords'  Journ.  3 
Jan*  1680. 

And  for  his  trial* 

The  answer  does  not  observe  any  strict  form*     Rush.  274* 

He  may  submit  himself  to  the  king's  mercy*     (Seld*  3  vol.  2  P*  1419*) 

Or,  plead  not  guilty  to  the  whple. 

Or,  an  act  of  pardon  as  to  one  article,  and  not  guilty  to  the  residue*  3 
Rush*  1374* 

(L  24.)  Replication,  &c. 

After  answer  the  commons  join  issue  by  replication*     23  May  1 701 . 

[*]And  may  consider  whether  they  will  reply  or  not*  Seld*  Jud.  Pari. 
199.  (3  vol.  2  P.  1628.) 

If  the  commons  delay  a  replication,  the  lords  remind  them  of  it.  21 
May  1701. 

But  upon  an  information  ex  parte  domini  regis,  the  commons  cannot  reply, 
or  demand  that  the  defendant  shall  be  put  to  his  answer.  Seld.  Jud.  ParL 
109.     (3  vol.  2  P.  1628.  1631.  118.) 

So,  upon  an  impeachment  if  the  commons  do  not  reply,  the  lords  may. 
Ibid* 

So,  to  the  replication,  the  defendant  may  rejoin,  &c. 

After  issue  joined  in  capital  cases,  sometimes  a  committee  has  beenap- 
pointed  of  both  houses,  viz*  lords  and  commons,  to  adjust  the  preliminaries 
of  the  trial* 

Sometimes  omitted. 

And  in  the  case  of  a  misdemeanor,  refused,  though  desired  by  the  conxi- 
mons*     6,  10,  17  June,  1701* 

(L  25.)  Witnesses* 

The  witnesses  are  sworn  in  the  house,  and  examined  by  a  committee  apop 
interrogatories  agreed  in  the  house,  or  at  the  discretion  of  the  committee* 
Seld.  Jud.  Pari.  123.  (3  vol.  2  P.  1632.) 

Or,  are  examined  viva  voce  at  the  bar,  upon  the  trial.     16  June  1701* 

If  witnesses  are  examined  upon  interrogatories,  the  party  accused  shall 
have  a  copy  of  the  depositions  pro  and  wn*,  after  publication^  in  convenient 
iime  before  the  bearing.     Rush.  267. 
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If  examined  viva  voce,  the  impeached  lord  may  cross-examine*.     16  June 
1701. 

(L  26.)  Trial. 

After  issue  joined^  a  daj  shall  be  appointed  for  the  trial  of  the  impeach- 
ed lord. 

And  the  lords  claim  a  power  to  appoint  what  day  thej  please,  though  the 
commons  insist,  that  there  ought  to  be  a  previous  signification  of  their  as- 
sent.    4  &  9  June  1701. 

And  to  do  justice  bj  the  acquittal,  or  condemnation  of  the  peer,  in  a  rea- 
sonable time.     SO  June  1 701  • 

At  the  trial,  the  articles  shall  be  read,  and  then  the  answer,  and  then  the 
evidence.     16  June  1701. 

A  lord,  being  a  witness,  shall  be  sworn  by  the  chancellor  at  the  table,  and 
shall  give  his  evidence  in  his  place.     Ibid. 

A  commoner  shall  be  sworn  by  the  clerk,  at  the  bar,  and  there  shall  give 
his  evidence.     Ibid. 

The  commons  ought  to  be  present  before  the  peers  ;  and  none  shall  be 
covered  but  a  peer.     Ibid. 

If  a  peer  or  manager  for  the  commons,  would  have  any  question,  he  ought 
to  pray  that  the  chancellor  ask  it.     Ibid. 

If  a  doubt  arises  at' the  trial,  no  debate  shall  be  in  court ;  but  it  shall  be 
adjourned  to  the  house.     Ibid. 

If  several  are  impeached,  the  commons  may  proceed  as  they  please  ;  and 
therefore,  they  may  try  which  they  will  first.     4&  9  June  1701. 

[*]No  peer  impeached  for  a  misdemeanor,  ought  to  be  without  the  bar. 
H.  12  June  1701. 

Nor  shall  be  precluded  of  his  vote  in  any  case,  except  his  own  trial.  1? 
June  1701. 

(L  27.)  When  counsel,  &c.  allowed. 

A  peer  shall  have  counsel  in  a  cause  criminal,  or  capital.     R.  Rush*  268. 
In  all  cases  of  misdemeanor.     Sold.  Jud.  Pari.   103,  &€#  (3  vol.  3  P. 

2625,  1626,  &c.) 

And  the  counsel  assigned  has  been  imprisoned  for  refasalt     1  Clar.  379. 

So,  the  defendant  in  a  case  of  misdemeanor,  shall  have  a  copy  of  the  arti- 
cles.    Semb.  Seld.  Jud.  Pari.  107.  (3  vol.  2  P.  1627.) 

But  in  an  impeachment  for  treason,  or  felony,  counsel  has  not  been  al- 
lowed.    Seld.  Jud.  Pari.  102,  &c.  (3  vol.  2  P.  1625,  1626,  &c.) 

Yet  in  these  cases  counsel  may  be  allowed  at  the  discretion  of  the  lords. 

Ray.  382. 

[By  st.  20  G.  2.  c.  30.  all  persons  impeached  of  high  treason,  whereby 
corruption  of  blood,  or  for  misprision  of  it,  shall  make  their  full  defence  by 
two  counsel.] 

(L  28.)  Causes  of  impeachment :— For  treason, 

The  duke  of  Suffolk  was  impeached  for  high  treason,  28  H,  6.  Vide  Art. 
1,  2,  3.     Seld.  Jud.  Pari.  27.  (3  vol.  2  P.  1597.) 

For  high  treason  in  subverting  the  fundamental  laws,  and  introducing  ar- 
bitrary power.  Lord  Finch,  Sir  Robert  Berkley,  Lord  Strafford.  2  Rush. 
606.     3  Rush.  1365.     (Vide  Rush,  part  3.  vol.  I.  136.) 
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(L  2d.)  For  neglect  of  office  t-^As  an  ambassador*. 

^JThe  duke  of  Suffolk  was  impeached,  28  H.  6,  for  that,  being  ambassador, 
he  consented  to  the  deUvcry  of  divers  towns  to  the  king  of  France,  without 
the  privity  of  Uio  o^er  ambassadors.  Vide  Art*  4»  (Vide  Seld.  3  vol.  S 
t».  1597.) 

The  earl  of  Bristo),  that  he,  brfng  ^mbas^a^or,  gave  false  informations  to 
the  king,     1  Rush.  249, 

That  he  did  not  pursue  his  instructions.     Art.  2.     1  Rush.  2S0. 

^Ths^t  he  pujrsueU  bif  embassy  for  bis  own  profit  only.  Art.  4.  1  Rush. 
250. 

Cardinal  Wolsey,  that  he  ma4e  a  treatjr  between  the  pope  and  tbe  king 
of  France,  when  ambiassador  to  H.  8.  without  the  privity  of  his  king.  4 
'  jlnst.  8d«  156. 

That  he  joined  himself  with  tbe  king,    4  Inst.  90. 

(L  30.)  Privy  councillor. 

The  earl  of  Brist6l  was  impeached,  2  Car.  that  be  counselled  against  a 
War  with  Spain,  when  that  king  affronted  us,  to  the  dishonour  and  detriment 
of  the  realrn.     Art.  3.     1  Rush.  250. 

That  he  advised  a  toleration  of  papists*     1  Rush.  251. 

That  he  enticed  the  king  to  popery  h     1  Rush.  252.  262* 

[*]Michael  de  la  Poole  was  impeached,  10  R.  2.  that  he  incited  the  king 
to  act  against  the  advice  of  parliament*  -  Seld.  Jud.  Pari.  25.  (3  vol.  2  P* 
1596.) 

The  Spencers,  that  they  gave  bad  counsel  to  the  king.     4  Inst.  54. 

The  earl  of  Orford,  that  he  advised  a  prejudicial  peace.     8  May  1 701 . 

Lord  Finch,  that  be,  being  speaker  of  the  commons,  refused  proceeding  in 
the  house* 

(L  31.)  Admiral. 

^he  duke  of  Buckindiam  was  impeached,  for  that  he,  being  admiral,  neg- 
lected the  safeguard  of  the  sea.     Rush.  308. 

The  earl  of  Orford,  that  he  hazarded  the  navy,  and  had  neglected  to  takb 
ships  of  the  enemy.     8  May  1701. 

(L32.)  Chancellor. 

Michael  de  la  Poole  was  impeached,  that  he,  being  chancellor,  acted  con* 
trary^  to  his  duty.     Seld.  Jud.  Pari.  26.  (3  vol.  2  P.  1596.) 

Lord  Somers,  that  he  ratified  a  peace,  not  approved  by  this  parties  concern* 
ed,  under  the  great  seal.     16  May  1701 . 

That  he  piat  the  great  seal  without  warrant.    Ibid. 

And  to  a  blank  commission.     Ibid. 

That  be  made  unlawful  and  irregular  decrees  and  orders,  and  a  delay  o( 
justice.     Ibid. 

Michael  de  la  Poole  was  impeached,  that  he  purchased  lands  of  the  king, 
which  he  had  procured  to  be  surveyed  under  their  value.  Seld.  Jud.  Part- 
is. (3  vol.  2  P,  1596.) 

For  a  fraudulent  purchase  from  the  king.  Seld.  ^ud*  Pari.  26.  (3  vol.  2 
]P.  1 596.) 

.    So,  John  Lord  Somers.     1 6  May  1 70 1 . 
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(L  S3.)  ^or  purchasing,  or  having  a  plurality  of  offices. 

The  duke  of  Buckingham  was  impeached  for  plurality  of  offices.    2  Car. 
Rush.  306. 

For  purchasing  of  offices^    Rush.  306.  334. 

The  earl  of  Orford,  for  exercising  incompatible  offices.     8  May  ITOl. 

So,  the  lord  Halifax.     9  J  une  1 701 . 

(L  34.)  For  malefeazance  to  the  king. 

The  duke  of  Buckingham  was  impeached  for  giving  a  medicine  to  the 
king  without  advice  of  me  physicians.     Rush.  351. 

(L  35.)  To  the  public  good. 

So  the  Spencers,  father  and  son,  were  impeached,  for  that  th^y  prevent- 
ed the  great  men  of  the  realm  from  giving  their  counsel  to  the  king  except  in 
theinpresence.     4  Inst.  63. 

That  Uiey  put  good  magistrates  out  of  office,  and  advanced  bad.     Ibid. 

The  earl  of  Orford  was  impeached,  that  hei  encoutaged  pirates.  8  May 
1701. 

(L  36.)  For  procurement  of  illegal  patents. 

Sir  G.  Mompesson  was  impeached  for  the  procurement  of  patents  of  mo- 
nopoly.    18  Jac.  Rush.  24.  27.     Seld.  Jud.  Pari.  31.     (3  vol.  2  P.  1598*) 

[♦](L  87.)  For  corruption  in. office. 

Lord  Bacon,  chancellor,  wa9  impeached  for  bribery.  18  Jac.  Rush.  28. 
Sfeld.  Jud.  Pari.  31 .  (3  vol.  2  P.  1 599.) 

The  duke  of  Buckingham,  for  the  sale  and  purchase  of  offices.  Rush. 
334. 

The  lord  Finch  for  unlawful  methods  of  enlarging  the  forest,  when  assist- 
ant to  the  justices  in  eyre.     Art.  3.     (Vide  Ruan.  part  3.  vol.  1 .  ]  37.) 

For  threatening  other  judges  to  subscribe  to  his  opinion.  Art.  4,  5,  6. 
Ibid. 

For  delivering  opinionrwbich  he  knew  to  be  contrary  to  law.  Art.  7. 
Ibid. 

For  drawing  the  business  of  the  court  to  his  chamber.    Art.  8.     Ibid. 

(L  38.)  For  oppresdon  or  deceit. 

So,  an  impeachment  was  exhibited  for  several  extortions  and  deceits  to  the 
public.     Seld.  Jud.  Pari.  19.  (3  vol.  2  P.  1694, 1595.) 

An  article  was  exhibited  against  cardinal  Wolsey,  for  exercising  legatine 
authority  to  the  prejudice  of  the  prerogative,  and  oppression  of  ordinaries, 
and  houses  of  religion.     4  Inst.  89. 

So,  against  the  earl  of  Orford  for  converting  the  public  money  to  his  own 
use,  without  account.     8  May  1 701 . 

(L  39.)  For  regard  to  private  interest. 

.  So,  an  impeachment  was  against  the  earl  of  Orford,  that  he  procured  from 
the  king  to  himself,  exorbitant  grants  in  lands  and  money.  6  May  1701. — 
Bo,  against  lord  Somers.     16  May  1 701 .  * 

For  taking  money,  ^c.  from  a  foreign  prince  without  giving  an  account 
for  it.     8  May  1701, 
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For  selling  goods,  taken  as  admiral,  for  his  own  use,  without  accounting 
for  a  tenth  to  others.     8  May  1701. 

Lord  Halifax,  for  obtaining  grants  of  estates  forfeited  for  rebellion.  9 
June  1701. 

For  obtaining  grants  of  monej  when  there'  was  a  war  and  heiavT  taxes. 
Ibid. 

And  grants  out  of  the  king's  woods*     Ibid. 

(L  40.)  Judgment  upon  an  impeachment: — By  whom  it  shall 

be  demanded. 

In  a  prosecution  by  the  commons  upon  an  impeachment,  &c.  it  belongs 
to  the  commons  to  demand  the  judgment.  Seld.  Jud.  Pari.  133,  133.  162. 
176.     (3  vol.  2  P.  1648.  1653.) 

And  they  ought  to  be  present  at  the  answer  or  judgment  given.  Seld. 
Jud.  Pari.  158.  (3  vol.  2  P.  1647.) 

And  this  always  upon  a  judgment  in.  capital  cases,  though  it  be  not  upon 
their  accusation.     Ibid. 

So,  judgment  upon  an  information  shall  be  demanded  by  the  king's  coun- 
sel.    SeW.  Jud.  Pari.  176.  (3  vol.  2  P.  1653.) 

But  upon  a  judgment  by  the  lords  for  a  misdemeanor,  the  commons  need 
not  be  present,  unless  it  be  upon  their  impeachment.  Seld.  Jud.  Pari.  162. 
(3  vol.  2  P.  1649,) 

{f](L4l.)  By  whom  given. 

Judgment  upon  an  accusation  in  parliament  belongs  to  the  lords  only. 
Seld.  Jud.  Pari.  133.  (3  vol.  2  P.  1637.)     Hard.  155. 

And  it  is  sufficient  that  a  majority  of  the  lords  be  present  in  person  or  by 
proxy..    Seld.  Jud.  Pari.  144.  (3  vol.  2  P.  1641.) 

In  cases  of  misdemeanor,  the  judgm)ent  shall  be  by  the  lords  spiritual  as 
well  as  temporal.     Seld.  Jud.  Pari.  136.  148.  (3  vol.  2  P.  1638,  1643.) 

And  after  debate  between  them,  the  chancellor,  &c.  put  the  question  to 
the  youngest  baron,  and  so  to  each  ^erw^'m^  who  answers  "content"  or 
"  not  content."  ScW.  Jud.  Pari.  167.  (3  voI.*2  P.  1660.)  Vide  Dignity, 
(F2.) 

Judgment  in  capital  cases  shall  be  pronounced  by  the  higb*8teward. 
Seld.  Jud.  Pari.  177.  (3  vol.  2  P.  1653.)     Vide  Dignity,  (F  2.) 
In  cases  of  misdemeanor,  by  the  chancellor.     Ibid. 
But  in  capital  cases,  the  lords  temporal  only  are  judges.     Seld.  Jud. 
Pari.  136,  149,  &c.     (3  vol.  2  P.  1638.  1643.) 

And  the  lords  spiritual  cannot  vote  in  any  matter  relating  to  it.  Seld. 
Jud.  Pari.  150.  &c.  (3  vol.  2  P.  1743,  1744,  &c.) 

And  usually  absent  themselves  from  the  house  when  a  capital  offence  it 
prosecuted  and  debated  before  the  parliament.     Ibid. 

Yet  their  absence  from  the  house  is  not  necessary.  Semb.  Seld.  Jud. 
Pari.  153.  (3  vol.  2  P.  1646.) 

[Lords  spiritual  may  vote  in  all  previous  questions,  in  a  proceeding  in 
full  parliament  in  a  case  of  blood.  Lords'  Journal,  13  &  14  May  1672. 
Post.  248.] 

{Lords  spiritual  never  were  or  could  be  summoned  on  a  court  of  the  higl)- 
steward  ;  for  there,  in  all  points  of  law  and  practice,  be  giveth  the  rule  as 
— •-  iudge  in  the  court.     Post.  248.1 
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[The  St.  7  W.  3.  c.  3.  does  not  give  the  lords  spiritual  any  right  in  cases 
of  blood  which  thej  had  not  before.     Ibid.] 

And  a  bishop  maj  officiate  as  speaker  o{  the  lords  during  the  trial,  &c. 
Seld.  Jud.  Pari.  156.  (3  vol.  2  P.  1646.) 

So,  the  judges  ought  to  be  present  upon  all  trials  for  capital  oflences,  for 
their  advice.     Seld.  Jud.  Pari.  164.  (3  vol.  2  P.  1649.)  Vide  ante.  (D  18.) 

(L  43.)  The  king's  assent,  when  necessary. 

So,  to  the  judgment  of  the  lords,  in  capital  cases,  the  king's  assent  is  re- 
quisite. Seld.  Jud.  Pari.  136.  138.  &c.  (3  vol.  2  P.  1486.  1638,  1639,  &c.) 

But  the  king's  assent  is  sufficient,  though  the  king  be  absent,  if  he  signi- 
fies his  assent.     Seld.  Jud.  Pari.  143.  (3  vol.  2  P.  164*1.) 

Though  the  king  be  absent  at  the  trial,  debate,  &c.  Seld.  Jud.  Pari.  146. 
(3  vol.  2  P.  1642.) 

So,  in  judgment  for  a  misdemeanor,  the  king's  assent  is  not  necessary. 
Seld.  Jud.  Pari.  144.  (3  vo).  2  P.  1641.) 

So,  it  will  be  good,  though  the  king  dissents.  Semb.  Seld.  Jud.  Pari.  145. 
(3  vol.  2  P.  1642.) 

[*](L  43.)  What  the  judgment  shall  be  : — In  capital  cases. 

The  judgment  bv  the  lords  in  capital  cases  strictly  pursues  the  law  of  the 
land.     Seld.  Jud.  Pari.  168.  (3  vol.  2  P.  1660,  1651.) 

And  cannot  omit  any  thing  material.     Ibid.  169. 

Nor  add  any  thing  to  it.     Seld.  Jud.  Pari.  1 70. 

B  it  the  form  of  the  judgment  for  the  same  offence  at  common  law  is  not 
necessary.     Ibid.  169. 

And  for  treason  in  surrendering  of  castles,  judgment  for  beheading  only 
was  given.     Seld.  (3  vol.  2  P.  1486.) 

(L  44.)  Judgment  by  the  lords,  tipon  an  impeachment  for  a 
^  misdemeanor.  * 

The  lords  for  a  misdemeanor  have  pronounced  sentence  of  perpetual  im- 
prisonment.    1 8  Jac.  Rush.  28. 

Imprisonment  at  the  king's  pleasure.  Seld.  Jud.  Pari.  171.  (3  vol.  2  P. 
1662.)  3  Inst.  148. 

Fine  and  ransom ;  as  sir  G.  Mompesson.  1 8  Jac.  Rush.  28.  Ld.  Ba- 
con. Rush.  31.  Seld.  Jud.  Pari.  iVl.  (3  vol.2  P.  1488.  1652.)  3  Inst.  148. 

Forfeiture  of  goods  and  lands  for  life,  upon  sir  G.  Mompesson.  18  Jac. 
Rush.  28.     Seld.  3  vol.  2  P.  1518. 

Incapacity  of  office,  &c.  upon  sir  G.  Mompesson.  18  Jac.  Rush.  28. 
and  Ld.  Bacon.     Rush.  31.     Seld.  3  vol.  2  P«  1497.     3  Inst.  148. 

Incapacity  to  come  near  to  the  king's  court,  upon  sir  G.  Mompesson.  1 8 
Jac.  Rush.  28.     3  Inst.  1 48. 

That  he  be  infamous  and  may  not  be  of  a  jury,  &c.  upon  Sir  G.  Mompcs*- 
son.     18  Jac.  Hush.  27. 

That  he  be  degraded  oi .  knighthood.  Sir  G.  Mompesson.  18  Jac. 
Rush.  27. 

That  he  be  not  pardoned  by  the  king.     Ibid. 

Perpetual  banishment.  Sir  G.  Mompesson.  18  Jac.  Rush.  28.  Seld. 
3  vol.  2  P.  1 505. 

That  he  make  satisfaction  to  the  party  oppressed,  &c.  Seld.  Jud.  Pari. 
173.  (3  vol.  2  P.  1652.) 
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That  his  fraudulent  purchase  shall  be  anuulled.    Ibid.  174. 
So,  if  he  be  a  peer,  that  he  never  shall  take  his  seat  in  parliament.   Loi4 
Treasurer,  M.  3  Inst.  148. 

(L45*)  Execution. 

After  judgment  in  capital  cases,  it  shall  be  commanded  to  the  earl  mar- 
shal to  do  execution,  and  to  the  mayor,  aldermen,  and  sberifis  of  London^ 
the  constable  of  the  Tower,  &c.  to  be  assistant.  Seld.  Jud.  Pari.  182.  (3 
voH  2  P.  1669.) 

If  be  be  a  commoner,  to  the  marshal.     Ibid.  183. 

And  it  shall  be  in  the  power  of  the  king  alone  to  order  execution  to  be 
done. 

Or,  the  lords  may  issue  a  warrant  for  execution. 

So,  the  king  may  remit  all  the  parts  of  the  judgment,  except  the  behead- 
ing.    Adm.  23  Dec.  1680. 

If  judgment  against  a  peer  for  a  misdemeanor  be,  that  he  be  imprisoned, 

{*]the  gentleman-usher  shall  have  charge  to  conduct  him  to  the  prison, 
bid.     185. 

If  against  a  commoner,  the  serj^ant  at  arms  attending  the  great  seal. 
Ibid. 

And  it  shall  be  commanded  to  the  constable  of  the  tower,  &c.  to  receive 
the  body.     Ibid. 

If  judgment  be  for  damages,  •  the  lords  may  appoint  how  they  shall  be 
levied.     Ibid*  1 87. 

If  they  dq  not  appoint  a  remedy,  it  shall  be  in  chancery,  and  not  else- 
where.    Ibid. 

By  the  at.  1 2  &  1 3  W.  3.  2.  no  pardon  under  the  great  seal  shall  be 
pleadable  to  an  impeachment  by  the  commons  in  parliament.  Vide  post, 
(L46.) 

(L  46. )»  When  a  person  impeM^hed  shall  be  disch^ged : — By 

pardon. 

If  the  offence  for  which  he  is  impeached  b^  pardoned  by  an  act  of  par- 
don, the  pardon  may  be  pleaded  before  the  lords.     Sbo.  100. 

And  it  ought  to  be  there  pleaded,  for  if  he  be  sent  to  B.  R.  by  habeas 
'  corpus^  the  court  will  not  take  conusance  of  it,  when  the  commitment  was 
judicially  by  the  lords.     R.  Sho.  100.     Cafth.  132. 

Though  the  parliament  be  adjourned  or  prorogued.  Vide  Carth.  132. 
Sho.  100. 

But  by  the  st.  12  &  13  W.  3.  2.  no  pardon  under  the  great  seal  is  pleada- 
ble to  an  impeachment  by  parliament. 

Nor,  before  this  statute.     Dub.  Hard.  155. 

If  an  attainder  be  by  the  common  law,  for  high  treason,  by  the  st.  33  H. 
8.  20.  it  shall  be  of  the  same  effect  and  advantage  to  the  king,  as  if  it  was 
an  attainder  by  act  of  parliament. 

And  by  the  st.  29  El.  2.  an  attainder  for  high  treason,  where  the  party 
is  executed,  shall  not  be  reversed  for  error. 

If  the  attainder  be  contirmed  by  parliament,  a  petition  for  mercy  ought 
to  be  exhibited  to  the  parliament.     H.  Pari.  19. 
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(L  47.)  Reeognizsmce  taken  by  parliament. 

So,  the  parliament  has  authority  to  take  a  recognizance  gedcnte  parlich 
mento.     1  H.  7.  20.  a. 

(L  48.)  Where  die  lords  have  no  original  jurisdiction. 

[The  lords  have  no  ori^nal  jurisdiction  in  any  case.  Semb.  Ld« 
Rayra.  16.] 

But  the  lords  in  parliament  have  no  original  jurisdiction  of  any  matter 
mixed  with  fact ;  for  it  ought  to  come  to  them  gradatim^  for  they  are  thfs 
last  resort.     Sal.  511. 

And  therefore,  they  cannot  determine  originally  the  right  to  goods  or  ine* 
heritance.     Sal.  512. 

Vide  ante,  (K.) 

(M)  CONTINUANCE  OF  PARLIAMENT. 

« 

If  the  king  will  not  have  the  parliament  begin  at  the  return  of  the  writ 
of  summons,  it  may  be  continued  by  writ  till  another  day.  1  And.  295* 
Vide  ante,  (E  1.)— post,  (N— O  1,  2.— P.  1,2.) 

[•](N)  ADJOURNMENT  OP  PARLIAMENT. 

The  house  of  commons  is  a  distinct  court,  and  is  not  adjourned  by  the 
adjournment  of  the  upper  house.     4  Inst.  28. 

And  this  bouse,  by  the  speaker,  with  the  assent  of  the  bouse,  adjourns 
itself.     4  Inst.  22.     H.  Pari.  39. 

The  king  claimed  the  sole  power  to  adjourn  the  parliament.  18  Jac. 
Rush.  35.     But  it  was  disallowed  by  the  commons.     4  Car.  Rush.  537. 

But  the  king,  by  letters  patent,  may  adjourn  the  parliament  after  the  ses- 
sions begun,  as  well  as  the  house  itself:  and  by  such  adjournment  all  mat- 
ters continue  undetermined.     D'Ew.318.  345. 

And  so  it  was  27  El.     Vide  the  form  of  the  letters  patent.  D'Ew.  318. 

And  such  adjournment  may  be  by  commissioners,  as  it  was  28  &  29  EU 
D'Ew.  382.     4  Inst.  7. 

Or,  by  the  king  in  person.    D^Ew.  551. 

So,  the  king,  by  the  speaker,  commanded,  that  the  house  be  adjourned  to 
a  subsequent  day.     2  Rush.  608. 

Yet,  an  adjournment  of  the  upper  house  by  the  chancellor,  with  the 
command  and  in  the  presence  of  the  king,  is  not  an  adjournment  or  the 
house  of  commons.     D'Ew.  550.  621. 

Or,  by  the  king  himself.     D^Ew.  551. 

A  fortiori^  if  by  the  chancellor,  without  the  special  command  of  the 
king.     Ibid. 

So,  the  speaker  ought  not  to  adjourn  the  house  by  the  king's  cofpmand, 
without  the  assent  of  the  house.     R.  16  Car.     3  Rush.  1 137. 

[39  G.  3.  St.  2.  c.  14.  respecting  the  power  of  the  king  to  summon  par- 
liament after  an  adjournment.] 

(O)  PROROGATION. 
(O  1.)  Of  what  effect  it  shall  be. 

None  can  prorogue  the  parliament  but-tbe  king.    Co.  L.  110.  a. 
Vol.  V.  41  [*310] 
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The  prorogation  makes  a  session  of  parliament.     4  Inst.  27. 

And  all  bills  which  had  not  the  royal  assent  begin  de  novo  at  the  next 
ineeting  of  parliament.     4  Inst.  27.     H.  Pari.  38. 

So,  all  orders,  and  every  thing  before  them,  determine,  except  a  scir^ 
facias^  and  a  writ  of  error..     Per  Cur.     17  Car.  3.     1  Lev.  165. 

So,  a  writ  of  error  shall  be  discontinued  by  a  prorogation.  1  Vent.  31. 
1  Sid.  413.     Vide  post,  (P  2.) 

And,  if  a  new  writ  of  error  was  taken  testeM  the  last  day  of  the  parlia- 
ment, returnable  at  the  day  to  which  it  was  prorogued,  it  was  doubted, 
whether  it  was  not  discontinued  by  the  prorogation.     1  Vent.  31. 

But  afterwards  the  law  was  declared,  and  is  now  so  taken,  that  a  writ  of 
error  does  not  determine  by  a  prorogation  of  parliament*  R.  by  the  lords 
in  parliament.     3  Lev.  93. 

[37  G.  3.  c.  127.  respecting  the  power  of  the  king  to  summon  parliament 
after  prorogation.] 

(02.)  How  prorogued. 

.    The  king  may  prorogue  the  parliament. 

And  none  but  the  king  in  person,  or  by  commission. 

The  form  of  the  commission.     Vide  D'Ew.  77.  94. 

[*]But,  though  it  be  by  proclamation  prorogued  to  a  certain  day,  it  may 
afterwards  by  proclamation  be  assembled  in  the  mean  time.  As  the  parlia- 
ment 1 9  Jac.  was  adjourned  to  8  Feb.  and  afterwards  assembled  20  Nov. 
Rush.  39. 

The  parliament  19  Car.  2.  was  prorogued  to  10  Oct.  1667,  and  afterwards 
sununoned  by  proclamation  for  the  25  July  preceding,  upon  account  of  a 
war  with  Holland  :  and  because  peace  was  concluded,  it  was  again  put  off 
to  the  10  Oct.     1  Sid.  338, 

(P)  DISSOLUTION. 

The  parliament  shall  not  be  dissolved  but  by  the  king.  Co.  L.  110.  a. 
Hut.  62. 

The  king  shall  be  present  at  the  dissolution,  in  person,  or  by  represent^* 
tion.     4  Inst.  28. 

As  if  he  dissolves  it  by  commission  :  as,  2  Car.  Rush.  399. 

The  form  of  the  commission.     Vide  D'Ew.  275.  330.  390. 

But,  without  the  command  of  the  king  in  person,  signified  by  the  chan- 
cellor, &c.  or  by  the  king^s  commission  or  letters  patent,  the  parliament 
cannot  be  dissolved.     D'Ew.  547. 

By  the  st.  8  H.  5.  1.  the  parliament  was  not  dissolved  by  the  king^s  retura 
into  the  kingdom,  where  it  was  summoned  and  held  by  the  guardian  of  th^ 
kingdom.     4  Inst.  7. 

Nor,  by  the  st.  4  Ann.  8.  s.  22. 

A  parliament  called  by  the  lords  justices,  by  arrival  of  the  king  or  queen 
into  the  realm* 

Nor,  by  the  st.  2  W.  &  M.  6.  by  bis  majesty's  voyage,  or  absence  out  pf 
the  realm. 

Nor,  by  the  st.  7  &  8  W.  3.  15.,  4  Ann.  8.,  and  6  Ann.  7.  s.  4.  by  the 
•    death  or  demise  of  the  king,  queen,  or  her  successors  ;  but  shall  continue  to 
act  (or,  if  prorogued,  shall  immediately  convene  and  sit  ;  or,  if  none  in  be- 
ing, the  last  parliament  shall  convene  and  sit)  six  months,  and  no  longer, 
unless  ^poner  prorogued,  or  dissolved  by  such  succe&sor« 
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"  When  the  parliaineot  is  to  be  dissolved,  the  commons  are  summoned  to 
the  upper  house,  and  then  the  chancellor,  bj  command  of  the  king,  dissolves 
the  parliament.     4  Inst*  28. 

By  thest*  16  Car.  1.  7.  it  was  enacted,  that  the  parliament  should  not  be 
dissolved,  or  adjourned,  but  by  act  of  parliament. 

And  that  parliament  was  declared  and  enacted  to  be  fully  dissolved  and 
determined.     [By  the  st.  12  Car.  2.  1.] 
So,  by  the  st.  13  Car.  2.  1. 

By  st.  6  W.  &  M.  2.  no  parliament  shall  have  continuance  longer  than 
three  years,  from  the  day  on  which,  by  the  writ  of  summons,  it  is  appointed 
to  meet.  Which,  by  the  st.  6  Ann*  7.  s*  7.  extends  to  the  parliament  of 
Crreat  Britain. 

[By  the  st.  1  G.  1 .  st.  2.  38.  all  parliaments  may  have  continuance  for 
«even  years,  and  no  longer,  to  be  accounted  from  the  day  on  which  by  the 
writ  of  summons  such  parliament  shall  be  appointed  to  meet,  unless  such 
parliament  shall  be  sooner  dissolved  by  the  king,  his  heirs,  of  successors,  j 
£very  parliament  determined  by  the  death  of  the  king. 

i*]Though  there  were  a  statute  which  said,  that  it  should  not  be  dissol- 
without  the  consent  of  both  houses,  without  express  words  for  the  con- 
tinuance after  the  deatb  of  the  king.  R.  14  Car.  2.  Kelg.  14.  [Vide  the 
statutes  quoted  above  which  provide  for  this.] 

[37  G.  3.  c.  1 27.  provides  for  the  case  of  the  demise  of  the  king  subset 
^guent  to  the  dissolution  or  expiration  of  a  parliament.] 

(P  3.)  The  effect  of  a  dissolution. 

When  a  parliament  is  dissolved,  appeals,  or  writs  of  error,  pending  in 
parliament,  do  not  abate  by  the  dissolution  ;  but  the  next  parliament  shall 
proceed  upon  them  in  the  state  which  they  were  in  at  the  dissolution,  with<» 
out  beginning  c/e  novo.     Ray.  383. 

So,  an  impeachment  by  the  comoHins,  is  not  altered  by  a  dissolution. 
Ray.  383. 

For  the  proceeding  against  the  party  impeached  may  be  in  the  next,  or  a 
subsequent  parliament.     Carth.  132. 

And  therefore,  the  party  impeached  shall  not  be  bailed  in  B*  R.  after  the 
dissolution.  Cont.  in  Ld.  Danby's  case,  (Vide  Skin.  56.  162.)  Ace. 
Carth.  132.  - 

Yet,  by  a  dissolution,  a  writ  of  error  is  suspended :  and  therefore,  a  de^ 

fendant  in  execution  shall  not  be  bailed  upon  the  recognizance  given  upon 

the  writ  of  error  in   parliament :  for,  if  there  should  be  a  dissolution  before 

judgment  affirmed,  the  party  would  be  at  large.     R.  by  all  the  judges*     I 

H.  7.  20.  a.     Vide  ante,  (0  1.)  , 

And  the  writ  itself  is  determined  :  for  there  shall  be  another  writ  of  error 
at  the  next  parliament.     R.  2  Cro.  342. 

And  execution  shall  be  taken  in  B.  R*  upon  the  judgment.  R*  Ray.  5. 
R.  Joo«  66. 

(Q)  SESSION  OP  PARLIAMENT  5  WHAT  SHALL  BEJ, 

If  the  parliament  meets,  and  passes  any  statute,  that  makes  ^  session.  4 
Inst.  28. 

So,  if  error  be  brought  there,  and  judgment  in  it,  tlioiigh  fi<^  statute  passes, 
it  is  a  session.     As,  18  R.  2.     4  Inst.  28. 

But  if  no  judgment  be  given,  nor  act  passed,  it  shall  be  called  a  conven- 
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tioD,  but  not  a  session.  4  Inst.  38.  R.  Hut.  61.  2  Bui.  335.  237.  1 
Vent.  22.    H.  Pari.  38. 

Though  orders  are  made,  and  bills  agreed  on.     Hut.  61. 

Though  bills  pass  each  house  of  parliament,  if  there  be  not  the  royal  as*- 
sent  or  dissent.     R.  1  Rol.  29. 

If  an  act  continues  to  the  next  parliament,  and  the  parliament  begins,  but 
is  dissolved  before  any  session  made,  the  act  is  not  determined.     Ibid. 

If  an  act  passes  the  rojal  assent,  the  session  does  not  conclude  till  a  pro- 
rogation.    4  Inst.  27.     Ha.  Pari.  37. 

Or,  a  dissolution.     Ha.  Pari.  37* 

And,  for  avoiding  doubt  in  this  point,  by  the  st.  1  Car.  7.  it  was  enacted 
and  declared,  that  the  assent  of  the  king  to  that  or  other  acts  shall  not  d&> 
termine  the  session. 

And  the  same  provision  was  by  the  st*  12  Car.  2*  3.  s.  7.  and  by  the  st. 
22  &  23  Car.  2.  1.  s.  9. 

And  a  parliament  may  bave  seyeral  sessions.     Hut.  61 . 

[*]Yet  each  session,  for  several  purposes,  shall  be  a  several  parliament  in 
law.     4  Inst.  27, 

(R)  ACT  OF  PARLIAMENT. 
(R  1.)  Relates  to  the  begiimmg  of  the  session. 

Every  act.  of  parliament  relates  to  the  first  day  of  the  session,  if  it  be  not 
otherwise  provided  by  the  act  itself.  4  Inst.  25*  R.  PI.  Com.  7&.  b.  H. 
Pari.  35.     [Ld.  Raym.  1  r9.] 

And,  therefore,  if  an  act  takes  away  the  benefit  of  clergy  for  an  ofience, 
the  felon  shall  not  have  his  clergy  for  an  ofience  committed  after  the  first 
day  of  the  session,  though  committed  before  the  royal  assent  given.  1 
And.  295. 

[The  relation  of  the  act  to  the  first  day  of  the  sessions,  obtains  even 
where  the  act  is  to  take  efiect  ^^  from  and  after  the  passing  of  the  act.''  4 
T.  R.  660. 662.  n.] 

[By  33  G.  3.  c.  13.  the  time  of  receiving  the  royal  assent  shall  be  indors* 
ed  on  every  act,  and  from  such  date  only  shall  it  be  in  force,  unless  other- 
wise declared.] 

[When  an  act  is  passed  to  supply  an  omission  in  a  previous  act,  it  has  re- 
lation to  the  time  of  the  former,  being  of  the  same  session.    2  Price,  381.] 

(R  2.)  How  long  it  shall  have  continuance. 

If  ^n  act  be  to  have  continuance  for  three  years,  and  from  thence  to  the 
end  of  the  next  session  of  parliament,  it  shall  continue  to  the  end  of  a  session 
which  begins  after  the  three  years,  though  a  session  within  three  years  con- 
tinues several  months  or  years  after  the  three  years.     1  Vent.  22. 

(R  3.)  What  shall  be  an  act  of  parliament. 

Every  act  of  pa'rliament  ought  to  be  enacted  by  the  assent  of  the  king, 
lords,  and  commons.  8  Co.  20.  b.  The  Prince's  Case.  4  Inst.  25.  PI. 
Com.  79.  a.     Ha.  Pari.  31.     Vide  ante,  (G  21.) 

And  therefore  if  it  appears  to  be  passed  without  the  assent  of  the  com- 
mons, it  shall  be  void.     Mo.  824. 

Or  without  the  assent  of  the  lords,  or  of  the  king.  PI.  Com.  79.  a.  Ha. 
Pari.  32.     Vide  ante,  (G  10.) 
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So^if  it  be  by  the  assent  of  the  king,  the  lords  spiritual  onl  j,  and  the  com- 
mons, it  is  but  an  ordinance,  and  no  act  of  parliament.     4  (nst.  35. 

Or,  by  the  king,  the  lords  temporal,  and  commons*     Ibid* 

But  it  is  not  necessary  that  any  of  the  lords  spiritual  assent,  if  there  be  a 
majority  of  the  lords  assembled  in  parliament*     Seld.  3  vol.  2  P.  1528. 

So.  if  all  the  spiritual  lot ds  assent  conditionally,  for  the  condition  is  void. 

4  Inst.  35. 

Or,  if  the  spiritual  lords  are  absent*     3  Rush.  1 344. 

So,  it  is  not  material  that  the  assent  of  the  king,  lords,  and  commons  be 
particularly  expressed  :  for  per  assensum  parliamenti,  comprehends  the  as* 
sent  of  all.     Jon.  104. 

So,  if  by  the  roll  it  appears  that  the  bill  was  sent  to  the  lords  by  the 
[*]commons,  with  a  proviso  annexed,  and  no  proviso  b  extant  upon  the  re- 
cord, yet  it  shall  be  a  good  statute.     Hob.  1  lO. 

And  if  the  journal  of  parliament  be  variant  from  the  record,  it  does  not 
prejudice,  for  that  is  no  record.     Hob.  1 10,  1 1 1. 

So,  it  is  not  material  in  what  form  it  is  expressed  :  for  it  may  be  in  the 
form  of  a  charter.     Co.  L.  98.     8  Co.  18, 19.     The  Prince's  Case. 

Or,  by  way  of  a  grant  by  the  king  in  parliament.     Co.  L.  98. 

And  thereiore,  if  the  king  grants  per  consilium  Jtdelium  suhditorumj  and  it 
has  always  had  the  reputation  of  an  act  of  parliament,  it  is  sufficient*  8  Co* 
20.  a.     The  Prince's  Case.     Jon.  103. 

So,  if  the  act  be  penned,  de  concilio  prfBlatorum^  camitnm^  baronum  et  a/to« 
rton  de  regno  nostro  statuimus^  ^c.     Vide  8  Co.  20.  a.     The  Prince's  Case. 

So,  if  it  be  certified  as  an  act  of  parliament  bi^  the  chancellor  when  nul 
iiel  record  is  pleaded,  and  a  certiorari  goes  to  him  to  certify,  though  the 
royal  assent  be  not  expressed.     3  Keb.  587. 

General  acts  are  always  inrolled  by  the  clerk  of  the  parliament,  and  de- 
livered to  the  chancery,  which  inrolment  in  chancery  makes  the  original 
record*     R.  Hob.  109.     Vide  ante,  (G  22.) 

But  private  acts  are  not  inrolled  without  special  suit ;  but  the  original 
bill,  with  the  assent  of  the  lords  and  commons,  and  royal  assent  indorsed^ 
and  filed  and  labelled  with  the  other  bills  to  which  the  great  seal  is  annexed, 
which  remain  with  the  clerk  of  parliament,  is  the  original  record.  Hob.  109. 

(R4.)  Whatnot* 

But^cts  which  passed  in  parliament  before  time  of  memory  (which  by  the 
st.  W.  1  •  38.  is  limited  to  the  coronation  of  R.  1 .  who  began  his  reign  6 
July,  and  was  crowned  3  Sept*  1 1 89,)  are  not  pleadable  as  statutes  or  acts 
of  parliament.     Hist.  C.  L.  3,  4,  &c. 

And  therefore,  all  statutes  before  the  conquest,  or  in  the  times  of  W*  1. 
W*  2*  H.  1,  Steph.  H.  2.  are  incorporated  and  part  of  the  common  law  ;  but 
if  they  should  be  found  in  records  or  histories  they  ought  not  to  be  reputed 
as  acts  of  parliament.     Hist.  C.  L.  3. 

So,  acts  which  upon  the  roll  or  record  appear  to  be  passed  without  the 
assent  of  the  lords  or  of  the  commons,  are  not  statutes.     Hob.  111. 

(R.5.)  How  it  shall  be  determined  whether  it  be  a  statute  or  not . 

The  judges  ought  to  take  notice  of  a  general  law,  and  therefore  ought  to 
determine  whether  it  be  a  statute  or  not.  Co.  L.  98*  b.  Hist.  C*  L.  16. 
1  Lev.  296.     Dy.  93. 
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And  therefore  a  man  cannot  plead  to  it  nul  tielrecord.  8  Co.  28^  a.  The 
Prince's  Case. 

So,  it  shall  not  be  proved  bj  a  journal.     Hob.  1  ]0. 

Or,  alleged  that  the  assent  of  the  commons  was  conditional.     Mo.  824. 

And,  therefore,  if  no  journal  or  record  of  it  be  now  extant,  the  judges, 
by  antient  pleas,  common  allowance,  &c.  may  determine  whether  it  be  a 
statute  or  not.     Hist.  C.  L.  16.  20. 

To  a  private  act,  if  it  be   not  produced  in  an  exemplication  under  seal, 

t*]the  party  may  plead  nil/ /tWrecordf.     Hist^C.  L.  16.     8  Co.  28.  b.  The 
Vince's  Case. 
Vide  ante,  (G  32.— R.  3.) 

(R  6.)  What  shall  be  a  general  act. 

All  acts  which  concern  the  king,  who  is  the  head  of  the  commonweaKli, 
are  general  laws  of  which  the  judges  will  take  notice  without  pleading.  R. 
8  Co.  28.  a.     The  Prince's  Case.     R.  4  Co.  13.  77.  a. 

So,  if  they  concern  the  queen,  for  she  is  the  king's  wife.  8  Co.  28.  b. 
The  Prince's  Case. 

Or,  the  prince,  for  he  is  the  eldest  son  of  the  king,  and  the  heir  appa- 
rent to  the  crown.     R.  8  Co.  28.  b.     The  Prince's  Case. 

And  therefore  the  sti^  2  R.  2.  5.  de  scandalis  magnatum^  is  a  general  law, 
for  it  touches  the  prelates,  nobles,  and  great  officers  who  are  of  the  king's 
council.     R.  4  Co.  13.  , 

So,  the  St.  35  H.  8.  which  concerns  the  capacity  of  the  queen.  8  Co.  28. 
b.     The  Princess  Case.     R.  PI.  Com.  231.  a. 

So  the  st.  1 1  Ed.  3.  which  makes  the  prince  duke  of  Cornwall.  8  Co. 
28.  b.     The  Prince's  Case. 

So,  a  statute  which  concerns  the  whole  spiritualty,  will  be  a  general  law  : 
as,  the  St.  21  H.  8.  13.     R.  4  Co.  70.  a.     I  Brownl.  208. 

So,  the  St.    13  El.  10.  and  18  El.  11.    4  Co.  76.  a.  120.  b.     1  Brownl. 

208. 

So,  a  statute  which  concerns  all  officers  if)  general :  as,  the  st.  W.  1 .  26. 
that  no  sheriflfor  other  minister,  take  reward,  &c.     4  Co.  76.  a. 
So,  a  statute,  which  concerns  trade  in  general.     4  Co.  76.  b. 

So,  the  St.  1  Jac.  22.  which  relates  to  shoemakers,  Szc.  is  a  general  law. 
R.  Lut.  1410. 

So,  the  st  2  Ph.  &M.  11.  which  relates  to  woollen  weavers,  &c.,  for  the 
penalties  are  given  to  the  king.     Skin.  429. 

So,  a  statute  which  concerns  all  the  lords  generally ;  as,  the  st.  Marl.  3. 
4  Co.  76.  b. 

So,  if  it  concerns  all  persons  generally,  though  it  be  but  a  special  or  par- 
ticular thing;  as,  a  statute  which  concerns  appeals  or  assises,  or  other  par^ 
ticular  action*     Ibid. 

Elegit^  attaint,  &c.     Ibid. 

The  St.  Mert%  6.  and  4  H.  7.  17.  concerning  wards.     Ibid. 

The  St.  W.  2.  [vide  W.  I.e.  20.]  de  malefactoribus  in  parcis^  and  charta 
deffyresia.    8  Co.  1 38.  b. 

The  St.  22  Ed.  4.  7.  and  35  H.  8.  1 7.  of  woods  in  forests,  chases,  &c.  R. 
8  Co.  138.  b. 

[Statutes  relating  to  trade  in  general  are  considered  public.  Secu$^  if  to 
a  particular  trade.     1  T.  R.  1 1 8.] 
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(R  7.)  What  shall  be  a  private  act. 

But  a  statute  which  concerns  only  a  particular  species  or  thing,  or  person, 
will  be  a  private  act,  of  which  the  ju(%es  will  not  take  notice,  without' 
pleading  it ;  as,  the  st.  18  El.  6.  touohing  the  colleges   onlj  in  the  univer- 
sities.    Eton  and  Winchester,  4  Co.  76.  a.     • 

[In  a  private  act  of  parliament  the  legislature  onlj  lends  its  aid  to  the 
[*Jagreement  of  the  parties  in  order  to  render  it  effectual,  when  any  public 
reason  stands  in  the  way.     By  Ld.  Mansfield,  Ch.  J.  Dougl.  406.J 

[It  is  a  rule  that  private  acts  of  parliament  introduced  only  for  the  settle- 
ment of  particular  estates  ought  to  be  considered  only  as  common  conveyan- 
ces, and  directed  by  the  same  rules  of  law.  By  Ld.  Hardwicke,  Ch.  J.  1 
T.  R.  93.  n.  a.     i  Vent.  176.] 

[Private  acts  of  parliament  are  to  be  construed  according  to  the  intention 
of  the  parties,  and  such  intention  must  be  collected  from  the  words  used  by 
the  legislature,  without  doing  violence  to  their  natural  meaning.  By  I^ord 
Kenyon,  Ch.  J.     2  T.  R.  705.] 

So,  the'  St.  1  El.  19.  which  relates  to  bishops  only.  4  Co.  76.  a.  R.  5 
Co.  2.  a.  13  Ed.  4.  8.  h. 

So,  the  St.  23  H.  6.  10.  which  relates  to  sherifTs  only.     4  Co.  76^  b.  Cont. 

ST  two  Ch.  J.  1  Lev.  86.  Semb.  cont.  per  Hale,  2  Lev.  103.  Ace.  per 
ont.  PI.  Com.  ^5.     Dy.  1 1 9. 

[It  is  now  decided  that  this  statute  is  a  public  act,  and  therefore  the  colirt 
will  take  notice  of  it,  though  it  be  not  pleaded.  And  if  it  appear  in  a  decla- 
ration, by  the  assignee  of  the  sheriff,  on  such  bond,  that  the  bond  is  void  by 
the  provisions  of  the  statute,  the  court,  on  motion,  will  arrest  the  judgment 
after  verdict  against  the  defendant,  on  a  plea  of  non  est  factum.  2  T.  R. 
569.] 

So,  a  statute  which  relates  to  licences  by  kingH.  6.  to  corporations.  R, 
13  Ed.  4.  8.  b. 

So,  the  St.  1  W.  &  M.  18.  for  toleration  of  dissenters.    R.  1  Sal.  168.  a. 

So,  a  statute  which  relates  to  a  particular  place  or  town,  will  be  a  private 
law,  though  it  concerns  all  persons ;  as,  if  it  relates  to  such  a  manor,  town, 
&c.     4  Co.  76.  b.     Skin.  350. 

[So,  if  it  relates  to  a  particular  trade.     4  Co.  76.     1  T,  R.  12$.] 

Or,  to  divers  particular  towns.     4  Co.  76.  b. 

Or,  to  one,  or  divers  particular  counties.     Ibid. 

So,  in  a  general  act  there  may  be  a  private  clause  ;  as,  in  the  st.  3  Jac. 
5.  the  clause  which  gives  the  benefices  of  recusants  in  such  particular  coun- 
ties to  the  university,  is  a  private  law.     R.  10  Co.  57.  b. 

The  judges  will  not  take  notice  of  a  private  act,  unless  it  be  pleaded. 

Though  it  makes  void  all  proceedings  to  the  contrary  in  such  a  place* 
R.  Skin.  350.  407. 

[An  act  private  in  its  nature,  but  declared  public  by  a  special  proviso,  re- 
citing that  A.  is  proprietor  of  such  a  property,  does  not  invest  him  with  a 
better  title  than  he  bad  before.     3  B.  &  P.  565.] 

[Statutes  passed  on  the  petition  of  individuals,  are  considered  private,  in 
point  of  construction.     8  T.  R.  468.] 

[Private  statutes  must  be  construed  with  reference  to  the  intention  of  the 
parties  concerned,  as  collected  from  the  words  used.  2  T.  R.  705.  And, 
if  for  settling  estates,  they  must  be  construed  as  commqn  conveyances  are. 
1  T.  R.  93.     Lofft.  416.] 

[Notice  will  b^  tgkeQ  only  of  tbtit  part  of  a  private  act  which  is  pleaded^ 

IT.  RtU8.] 
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(R  8.)  When  the  king  shall  be  bound  by  an  act  ot  parliament. 

[Generally  speaking,  the  king  ia  not,  in  his  rojal  character,  bound  by 
[*]any  statute,  in  which  there  are  not  express  words  for  binding  hiou  3 
T.  R.  521. 

[The  king  is,  in  respect  ofhis  prerpgatire,  virtually  exempted  from  every 
act  imposing  a  duty  or  tax  upon  the  subjects.     D*  3  T.  R.  532.] 

[The  king  is  never  comprehended  in  a  statute  upder  the  word '^  party .'^ 
Ld.  R.  1066.] 

If  an  act  speaks  of  the  king  indefinite,  being  named  in  his  politic  capac- 
ity, it  extends  to  all  his  successors.     R.  12  Co.  110.     R.  6  Co»  27.  a. 

So,  to  a  queen,  if  the  crown  descends  to  a  female.     12  Co.  110. 

But,  generally,  the  king  shall  not  be  restrained  of  a  liberty  or  a  right 
which  he  had  before,  by  the  general  words  of  an  act  of  parliament,  if  the 
king  be  not  named  in  the  act.     PI.  Com.  240«     3  T.  R.  521 .   Parker,  3. 

Yet,  if  a  statute  be  intended  to  give  a  remedy  against  a  wrong,  the  king, 
though  not  named,  shall  be  bound  by  it :  as,  by  the  st.  32  H.  8.  28.  to  pre- 
vent a  discontinuance  by  the  husband  of  the  lands  of  bis  wife  during 
coverture.     R.  2  Inst.  681.     D.  Parker,  5. 

[So,  in  all  statutes  made  against  wrong  to  prevent  fraud,  or  the  decay  of 
religion,  the  king  is  bound.  R.  5  Co.  14.  b.  D.  3.  F*  185.  in  socio. 
Parker,  4.] 

And  therefore,  the  king  shall  be  bound  by  the  st.  W.  2.  1  de  donu.  5 
Co.  14  b.     Parker,  5. 

So,  by  the  st.  W.  2.  5.  against  tortious  usurpations.     Ibid. 

[By  the  restraining  acts  of  1  Eliz.  c.  19.  and  13£liz.  c.  10.  D.  3F. 
185^    Parker,  6.] 

the  statute  of  Marlebridge,  of  distresses.     Parker,  5.] 

the  king,  though  not  named,  is  bound  by  acts  for  the   advancement 

of  religion,  or  of  learning,  or  providing  for  the  poor ;  as,  the  act   10  Car. 

for  uniting  livings  in  Ireland.     Str.  516.] 

(R  9.  a.)  Repeal  of  a  statute ;  what  shall  be. 

An  act  of  parliament  may  be  repealed  by  the  express  words  of  a  subse- 
quent statute,  or  by  implication. 

So,  if  a  subsequent  statute  contrary  to  a  former,  has  negative  words,  it 
•hall  be  a  repeal  of  the  former. 

So,  if  a  subsequent  statute  enacts  a  thing  inconsistent  with  a  former:  as, 
the  St.  1  &  2  Ph.  &  M •  St.  2.  2.  which  says,  all  ecclesiastical  jurisdiction  of 
bishops,  &c.  shall  be  in  the  same  estate  as  to  process,  &c.  as  it  was  temp* 
H.  8.  repeals  the  st.  1  Ed.  6.  2.  which  says  process  shall  be  in  the  king's 
name,  &c.    R.  12  Co.  8. 

So,  if  the  St.  1  Ed.  6.  2.  be  repealed  by  the  st  1  &  2  Ph.  &  M.  st.  2.  2. 
and  this  is  repealed  by  the  st.  1  El.  1.  as  to  all  particulars  not  expressed  af- 
terwards, and  the  st.  1  El.  revives  expressly  the  st.  25  H.  8.  20.  which  is 
contrary  to  the  st.  1  Ed.  6.  2.  the  st.  1  Ed.  6.  2.  continues  repealed.  R. 
1 2  Co.  8. 

So,  if  a  subsequent  act  be  contrary  to  a  former  in  matter,  it  shall  be  a 
repeal  of  the  former,  though  the  words  are  affirmative :  as,  the  st.  1  &  2 
Ph.  ^  M.  10.  that  all  trials  for  treason,  &c.  shall  be  according  to  the  com- 
mon law,  is  a  repeal  of  the  st.  33  H.  8.  23.  that  any  examined  before  the 
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king^s  counsel,  who'  confesses  treason,  &c«  shall  be  tried  in  the  coanty 
where  the  king  pleases.     R.  1 1  Co.  63.  a. 

f*]The  St.  1  Ed.  6.  14.  which  takes  away  chantries,  is  a  repeal  of  the  st. 
W.  2.  41*  which  gives  a  cessavit  de  cantar,  1 1  Co.  63.  a. 
.  But  a  later  statute,  general  and  affirmative,  docs  not  abrogate  a  former 
which  is  particular :  as,  the  st.  5  El.  4.  that  none  use  a  trade  without  being 
apprentice,  does  not  take  away  4  &  5  Ph.  &  M.  5.  tliat  no  weaver  use,  &c. 
R.  6Co.  19.  b. 

So,  a  subsequent  act,  which  may  be  reconciled  with  a  former,  shall  not 
be  a  repeal  of  it.     R.  1 1  Co.  63,  64. 

As,  the  St.  16  R.  2.  5.  th^t  a  person  attainted  in  premunire  shall  forfeit 
all  lands,  does  not  repeal  the  st.  de  donis,  as  to  lands  in  tail  against  the  issue 
in  tail.     1 1  Co.  63.  b. 

[It  is  a  genera]  rule  that  subsequent  statutes,  which  add  accumulative 
penalties,  do  not  repeal  former  statutes.     Cowp.  297.     6  Mod.  1 40.] 

Thougl)  there  are  negative  words ;  as,  the  st.  1  &  2  Ph.  &  M.  10.  that  all 
trials  shall  be  according  to  the  course  of  the  common  law,  and  hot  other- 
wise, does.not  take  away  35  H.  8.  2.  for  trial  of  treason  beyond  sea.  R. 
1 1  Co.  63.  a. 

[So,  the  bare  recital  in  stat.  3  Jac.  1.  c.  14.  is  not  sufficient  to  repeal 
the  positive  provisions  of  the  stat.  23  li.  8.  c.  5.  without  a  clause  of  repeal. 
By  Ashurst  J.     2  T.  R.  365. 

So,  an  act,  which  repeals  a  statute  by  which  another  was  repealed,  will 
be  a  revivor  of  the  statute  which  was  repealed.     R.    12  Co.  7. 

So,  though  the  words  are,  that  no  statute  not  expressly  mentioned  shall 
be  revived,  if  thereby  another  statute  is  revived  which  mentions  it  to  be  in 
force :  as,  the  st.  21  H.  8.  13.  of  pluralities,  being  mentioned  to  be  in  force 
by  the  St.  25  H.  8.  21.  which  was  revived  by  the  st.  1  El.  1. ;  though  it 
says,  that  no  statute  repealed  by  the  1  &  2  Ph.  &  M.  st.  2.  2.  shall  be  in 
force,  if  it  be  not  specially  revived. 

Yet  if  a  statute  be  repealed  by  several  acts,  a  repeal  of  one  act  and  not 
of  all,  does  "not  revive  the  first  statute.     R.  12  Co.  8. 

[Subsequent  statutes,  which  only  add  accumulative  penalties,  do  not  re-- 
peal  former  statutes.     Cowp.  297.] 

[Statutes  cannot  be  repealed  by  non-user ;  though  where  the  act  is  am- 
biguous user  and  non-user  may  go  far  to  explain  it.  2  T.  R.  274.  3  T.  R. 
364.     2  T.  R.  358.] 

[A  statute  cannot  be  repealed  by  a  recital  in  another  statute.  2  T. 
R.  358.] 

[Where  a  statute  superadds  penalties  to  a  common  law  offence,  it  does 
not  repeal  the  common  law  offence  and  punishment.     1  East,  143.] 

[(R9.  b.)  Other  matters.] 

[A  statute  is  not  revived  by  the  expiration  of  a  temporary  repealing  stat- 
ute.    3  East,  205.J 

[A  statute  revivmg  a  temporary  act,  then  expired,  has  a  retrospective  in- 
fluence.    4T.  R.  109. 

[Registration  of  a  statute,  in  a  particular  county,  is  an  immaterial  circum« 
stance  to  the  statutes  obligatory  force.     2  T.  R.  201.] 

[Clauses  limiting  the  rights  of  the  crown,  are  repealed  by  subsequent 
statutes  unless  expressly  re-enacted.     1  P 'fe,  438.] 

[The  crown  cannot  controul  a  statute.  :  tbus^  not  by  its  licence.  1 
Taunt.  227.] 
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[*1  [Where  a  transaction  is  made  void  by  statute,  to  protect  one  naan  from 
the  designs  of  another,  it  is  utterly  void.  But  voidable  only,  where  made  to 
protect  the  rights  of  third  persons.     2  T.  R*  603.] 

[A  transaction  contrary  to  a  penal  statute,  is  void.     1  Taunt.  131.3 

(R  10.  a.)  How  a  statute  shall  be  expounded. 

[Where  the  words  of  a  statute  are  doubtful,  general  usage  may  be  called 
in  to  explain  them ;  but  where  they  arc  clear,  the  usage  of  a  particular 
place  cannot  controul  them,     t  T.  R.  728.] 

(R  10.  b.)  According  to  the  intent. 

Every  statute  ought  to  be  construed  according  to  the  intent  of  the  parlia- 
ment :  and  therefore,  if  a  corporation  be  misnamed,  if  it  appears  that  it  was 
intended,  it  is  sufficient.     R.  10  Co.  57.  b.     Vide  Parols,  (A  18.) 

Where  the  st.  18  Ed.  1.1.  quia  emptores  terrarum,  says,  every  one  shall 
hold  of  the  lord  paramount  secundum  quantitatem  terra  ;  this  shall  be  con- 
strued according  to  the  value  :  for  so  was  the  intent.     PI.  Com.  1 0.  57.  b. 
Though  it  be  a  penal  statute.     PL  Com.  10.     Hard.  208. 
For  every  statute  ought  to  be  expounded,  not  according  to  the  letter,  but 
according  to  the  intent.     2  Rol.  318.     PI.  Com.  353.  363. 

[In  the  construction  of  statutes,  the  ends  contemplated  are  to  be  consid- 
ered.    3  M.  &  S.  510.     2  T.  R.  16KJ 

[If  the  enacting  words  can  take  in  the  mischief,  they  shall  be  extended  for 
that  purpose,  though  the  preamble  does  not  warrant  it.     3  Atk.  203.] 

[In  an  inclosing  act,  if  the  lands  to  be  inclosed  are  to  be  subject  to  the 
same  charges  and  incumbrances  as  the  owner's  former  lands  were,  it  meana 
incumbrances  on  the  estate,  (as  dower,  &c.)  and  not  the  being  subject  to 
the  repair  of  a  church.     3  B.  M.  1375.] 

[The  St.  22  C.  2.  c.  11.  which  enacts  that  a  certain  toll  shall  be  paid  for 
wharfage  and  cranage  of  goods  brought  unto,  shipped  oflT,  loaden  or  unload- 
en  at  Brook's  wharf,  does  not  extend  to  such  goods  as  are  not  landed  there, 
but  put  on  board  lighters,  while  the  vessel  is  moored  and  fastened  to  the 
wharf.     3  B.  M.  1408.     1  Bh  413.  423.] 

(R  11.)  Expounded  by  the  preamble. 

The  preamble  is  a  good  means  for  collecting  the  intent. 

So,  the  ground  and  cause  of  the  making  of  a  statute  explains  the  intent. 
PI.  Com.  173.  204. 

[But  in  a  variety  of  cases  it  has  been  determined  that  strong  words  in  the 
enacting  part  of  a  statute  may  extend  it  beyond  the  preamble.  By  Ld. 
Mansfield,  C.  J.     Cowp.  543.] 

[But  the  preamble  of  a  statute  cannot  restrain  the  enacting  part  of  it^ 
where  the  enacting  part  is  clearly  lai^er  than  the  preamble.  By  Ld. 
Mansfield,  C.  J.     1  Bl.  659.] 

[Positive  enactments  are  not  restrained  by  the  preamble*  1  T.  R.  44. 
4  T.  R.  790.     3  M.  &  S.  62.  .  LoiTt.  783.] 

[If  in  the  same  act  of  parliament  there  be  one  clause  which  applies  to  a 
particular  case,  and  another  which  is  conceived  in  general    terms,  [*Jthe 
former  shall  not  restrain  the  signification  of  the  letter.     By  Bullerj  J.-  2  T*  * 
R.  164.]' 
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(R  12.)  By  the  rules  of  the  common  law. 

So,  a  statute  ouglit  to  be  construed  according  to  the  reason  and  rule  of  the 
tontmon  law.     PI.  Com.  10.  b. 

I  Though  it  be  a  private  act.     3  Wils.  496.] 

The  8t.  Marlb.  25.  provides,  that  the  vill  be  not  amerced  by  the  justices 
in  ejre,  if  a  sufficient  jury  appears  ;  which  was  conformable  to  the  common 
law,  by  which  jurors  who  make  default,  though  twenty-four  are  summoned, 
should  not  be  amerced  if  twelve  appear.     2  Inst.  148. 

After  the  st.  of  Wast.  Gloc.  5.  which  gives  wast  against  tenant  by  curtesy 
or  dower,  against  whom  it  lay  by  the  common  law,  it  shall  not  be  brought 
against  their  assignee,  though*hc  be  within  the  words  of  the  statute  ;  because 
it  does  not  lie  against  their  assignee  by  the  common  law.     2  Inst.  301. 

[If  expressions  have  acquired  a  definite  meaning  in  law,  they  must  be  ex- 
pounded.    2  M.  &  S.  230.] 

(R  13.)  When  expounded  by  equity  : — ^A  remedial  statute  :— 
:-i3k.        To  another  conveyance. 

So,  the  judges  expound  a  case  within  the  mischief  and  cause  of  an  act,  to 
be  within  the  statute  by  equity,  though  it  be  not  within  the  words.     Co.  L* 
24.  b.     Hard.  208.     Vide  post,  (R  15.) 

As,if  a  statute  be  remedial,  it  shall  be  extended  by  equity  to  other  cases 
within  the  same  mischief. 

And,  therefore,  where  the  st.  Marlb.  6.  provides,  that  a  fe^flinent  to  the 
heir,  to  d  efraud  the  lord  of  ward,  &c.  be  void,  it  extends  to  a  grant,  fine, 
recovery,  lease  and  release,  confirmation,  or  other  conveyance.  2  Inst.  110. 

Where  the  st.  W.  2.  1 .  prohibits  quod  illi  qwhus  ttnementum  fuit  datum 
non  habeant  potestqtem  alienandi  the  heirs  of  the  donees  by  equity,  are  under 
the  same  prohibition.     PI.  Com.  13.  b. 

[So,  the  St.  3  &  4  Ann.  c.  9.  relative  to  promissory  notes,  must  have  a 
liberal  construction,  it  being  made  for  the  benefit  of  trade  and  commerce* 
3  Wils.  3.] 

£On  the  expiration  of  several  insolvent  debtors^  acts,  and  the  revival  of 
them,  the  court  held  equitably,  "  that  the  prisoners  should  have  another 
term  after  the  then  first  term  allowed  them  to  lodge  their  petitions."  2  B. 
M.  747.] 

[Stat.  2  G.  2.  c.  22.  continued  by  29  G.  2.  c.  28.  expired  1st  June  1759. 
Stat.  32  G.  2.  c.  23.  commenced  15th  June  1759  ;  so  there  was  a  chasm 
of  fourteen  days.  The  court  declared,  they  would  construe  equitably,  and 
that  Trinity  term  1759,  ought  to  be  considered  as  the  term  in  which  such 
prisoners  (as  had  been  precluded  by  the  expiration  of  the  former  act  from 
completing  their  discharge  under  it)  were  charged  in  execution,  and  there- 
fore they  bad  Michaelmas  term  for  the  first  term  next  after  their  being 
charged  in  execution.     2  B.  M.  901.] 

But  a  prohibition  by  an  inferior  conveyance,  does  not  extend  to  a  superi- 
or way  ;  as,  the  st.  31  H.  8.  13.  which  exempts  from  tithes,  [*]lands,  &c. 
which  by  surrender,  dissolution,  forfeiture,  ^c,  or  other  means,  come  to  the 
king,  does  not  extend  to  lands,  &c.  which  come  to  the  king  by  a  subsequent 
act  of  parliament.     2  Co.  46.  b. 

[A  cosiis  omissus  can  in  no  case  be  supplied  by  a  court  of  law;  for  that 
would  be  to  make  laws.     1  T.  H.  52.] 
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(R  14.)  To  other  persons. 

So,  if  a  etatute  makes  the  securities  given  by  the  sureties  of  the  farmers 
of  tlie  excise,  to  be  exempted  out  of  the  act  of  oblivion,  a  fortiori  the  securi- 
ties of  the  farmers  themselves  shall  be  exempted.     R.  Hard.  424. 

The  St.  Marl.  6.  which  gives  a  remedy  to  the  lord  for  his  ward  against  a 
feoffee  by  collusion,  extends  to  the  heir,  or  feoffee,  of  the  feoffee,  and  all 
those  who  have  a  conveyance  from'tbe  lord  by  fine  or  otherwise,  by  coHusion. 
2  Inst.  112. 

But  if  a  statute  begins  with  inferior  persons,  the  general  words  do  not  ex- 
tend to  superior  persons  >  as,  the  st.  W.  2.  41.  si  abbates,  prior es^  custodes' 
hospiialium^  ct  aliarum  domorum  religiosarum^  does  not  extend  to  a  bishop. 
Dy.  109.  b.     (Vide  2  Inst.  457.     Vide  post,  (R  26.) 

So,  the  st.  13  El.  10.  which  restrains  leases  by  colleges,  deans  and  chap- 
ters, parsons,  vicars, '  and  others  having  spiritual  promotions,  does  not  in- 
clude bishops.     2  Co.  46.  b. 

(R  13.)  To  all  cases  within  the  same  mischief. 

So,  in  all  cases  within  the  same  mischief,  the  case  shall  be  construed  with- 
in the  intent,  though  it  be  not  within  the  letter  of  the  statute.  Vide  ante, 
{R13.) 

As,  the  st.  Marlb.  29.  which  gives  remedy  to  the  successor  ad  bona  tech' 
sico  repetcnda,  extends  to  trespass  for  cutting  down  trees.      2  Inst.  152. 
.    [Statutes  in  pari  materia  are  to  be  considered  as  one  law,  and  construed 
together.  .  2  T.  R.  387.     Id.  586.     Lofft.  371.     Dougl.    30.     4  M.  &S. 
210.] 

f  Statutes  relating  to  the  same  class  of  persons,  are  not,  unless  in  pari  ma- 
teria, to  be  incorporated  together.  Hence,  the  venue  in  actions  against 
toll-gate-keepers  acting  quasi  under  st.  25  G.  3.  c.  51.,  is  transitory.  5  T. 
R.  16.] 

(R  16.)  But  a  thing  out  of  the  mischief,  shall  be  out  of  the  pur- 
view,  though  within  the  letter  of  the  statute. 

So,  a  case  out  of  the  mischief  intended  to  be  remedied  by  a  statute,  shall 
be  construed  to  be  out  of  the  purview,  though  it  be  within  the  words  of  the 
statute.     2  Inst.  386. 

[All  statutes  in  pari  materia^  are  to  be  construed  as  one  law.  Dougl.  30. 
IT.  R.  53,     3T.  R.  135.] 

(R  17.)  So,  a  statute  extends  to  a  provision  made  by  a  subse- 

qucDt  statute. 

Therefore  a  statute  shall  be  extended  to  cases  provided  by  a  subsequent 
statute;  as,  if  extenders  value  goods  too  high  upon  the  st.  Acton  Burnel,  13 
Ed.  1.  they  shall  take  them  at  the  same  price,  as  was  provided  by  the  st.  do 
Merc.  11  Ed.  1.     Hard.  211, 

[*lThe  st.  M.  Ch.^9  II.  3.  9.  which  says' omn^^  barones  de  qtanque portubus 
habeunt  omnes  Hberlat*  et  consuetudines  suas^  shall  be  restrained  to  such  lib* 
erties  as  are  not  taken  away  by  another  branch  of  the  same  statute  ;  and 
therefore  they  shall  not  hold  placita  corona,     2  Inst.  31. 

A  statute  made  in  affirmance  of  the  common  law.  extends  to  all  future 
times.     2  Inst.  236. 
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(R  18.)  And  for  neeessity,  shall  be  expounded  contrary  to  the 

letter. 

So,  for  necessity,  that  there  be  not  a  failure  of  justice,  a  statute  shall  be 
expounded  contrary  to  the  words :  as,  the  st*  M.  Ch.  9  H.  3.  1 2.  which  says, 
qtiod  assises  non  capiant,  nisi  in  suis  comitatibus  ;  but  an  assise  of  a  commote 
in  the  marches  of  Wales  shall  be  taken  in  the  county  of  Glocester,  though  it 
lies  out  of  the  county  :  for  the  lord  of  the  marches  shallnot  be  a  judge  in  his 
own  case.      2  Inst.  25. 

So,  the  st.  of  Mert.  3.  which  gives  a  redisseisin^  to  be  tried  by  the  first  ju- 
rors ;  it  shall  be  tried  by  others,  where  there  was  no  first  jury.     2  Inst.  84. 

The  St.  of  Marlb.  4.  which  says,  nullus  ducet  distnct.  extra  com.f  does  not 
extend  to  a  case  where  the  manor  is  in  another  county.     2  Inst.  106. 

The  St.  of  MariT  22.  says,  nullus  jurare  facial  ienentes  suos  contra  volun- 
taiesy  but  they  may  be  sworn  to  present  articles  of  a  court  baron.  2  Inst. 
142. 

(R 19.)  Though  the  statute  be  penal  in  some  respect. 

So,  a  statute  for  suppression  of  wrong  or  for  public  good,  shall  'be  ta- 
ken by  equity,  though  it  be  penal  against  the  offenders.     PI.  Com.  82.  a. 
17.  b. 

[Where  an  offence  created,  or  made  penal  by  statute,  is  in  its  nature  sin- 
gle, one  single  penalty  only  can  be  recovered,  though  several  join  in  commit- 
ting it ;  but  if  the  offence  is  in  its  nature  several,  each  offender  is  separately 
liable  to  the  penalty.     Cowp.  610.] 

As,  the  St.  of  Gloc.  5.  which  gives  treble  damages,  &c.  in  waste  against 
tenant  for  years,  extends  by  equity  to  a  tenant  for  half  an  year.  PI.  Com. 
178. 

The  St.  W.  2.  11.  which  gives  debt  against  a  gaoler  for  an  escape  of 
one  committed  for  arrearages  of  an  account,  extends  to  an  escape  of  any 
committed  in  execution  for  debt.     PI.  Com.  178.  a.  35.  b. 

So,  the  St.  Gloc.  5.  which  gives  remedy  for  waste  against  a  lessee,  extends 
to  a  devisee  for  life,  or  years.     Pi.  Com.  10.  a. 

The  st.  1  Ed.  2.  de  frangtntihus  prisonam^  says,  that  a  felon  who  breaks 
prison  sbaU  be  guilty  of  felony  :  but  it  shall  not  be  so,  if  the  prison  was  on 
fire.     PI.  Com.  1 3.  b. 

[A  penal  statute  cannot  be  extended  to  other  cases  than  those  intended 
by  the  legislature,  even  though  within  the  mischief  aimed  at.    4  T.  R.  665.] 

(R  20.)  But,  generally,  a  penal  statute  shall  not  be  taken  by 

equity. 

But  a  penal  statute,  generally,  shall  not  be  taken  by  equity  :  and  (here- 
fore,  the  statute  against  maintenance  shall  not  be  construed  by  equity.  R. 
PI.  Com.  86.  b. 

[*]Nor,  a  statute  which  gives  a  penalty  in  an  attaint.     PL  Com.  86.  b. 

[It  is  not  a  rule,  that  courts  in  (ne  exposition  of  penal  statutes,  arc  to  nar- 
row the  construction.  Where  the  sense  is  doubtful,  they  are  to  be  construed 
in  favour  of  the  supposed  offender  ;  but  where  it  is  plain,  they  must  be  liter- 
ally followed.     1  T.  R.  101.;] 

The  St.  de  maUfaciorihus  tn  parcis  does  not  extend  to  those  in  forests. 
PL  Com.  124.  a. 

So,  the  general  words  of  a  penal  statute  shall  be  restrained  for  the  benefit 
of  him  against  whom  the  penalty  is  iivflicted. 
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As,  the  St.  W.  3.  1 1.  that  the  body  of  an  accountant  shall  be  committed 
by  the  auditors  to  gaol,  without  saying  at  what  time ;  but  he  cannot  be  com- 
mitted by  them,  if  it  be  nat  immediately  upon  the  account.  PI.  Com.  17.  b. 

[So,  where  the  st.  19  G.  2.  c.  34.  s.  2.  directs  that  the  sheriff  should  pro- 
claim the  order  in  council  against  offenders  under  that  act,  in  two  market 
towns  near  the  place  where  such  o&ence  was  committed ;  the  word  near 
shall  be  taken  to  mean  a  reasonable  vicinity,  though  not  equivalent  to  next. 

1  Wils.  164.     1  Bl.  20.1 

If  a  statute  for  any  offence  gives  a  forfeiture  of  body  and  goods,  it  shall 
be  restrained  to  the  liberty  of  his  body,  and  is  not  taken  to  be  capital.  R. 
Hob.  270. 

The  st.  of  Gloc.  1 .  says,  damages  shall  be  recovered  in  mort  d? ancestor 
as  in  assise  ;  but  they  shall  not  be  recovered  against  an  occupier  who  is  not 
tenant  to  the  writ,  though  they  shall  be  recovered  against  him  in  an  assise* 
when  the  disseisor  is  insutiicient.     2  Inst.  287. 

[The  St.  7  G.  st.  2.  ss.  8.  enacts,  that  all  contracts  for  South-Sea  stock, 
or  an  abstract  signed  by  the  party,  shall  be  registered,  or  in  default,  to  be 
void  ;  and  all  such  entries  shall  express  the  name  of  the  person  for  whose 
use  such  contract  was  made.  Plaintiff  and  defendant  made  a  contract,  and 
plaintiff  registered  the  contract  verbatim^  and  under  it,* this  is  for  my  proper 
use  and  benefit,  and  sighed  it  with  his  own  name ;  it  was  resolved  to  be  well. 

2  Ld.  Raym.  1350.     Str.  585.] 

[A  penal  statute  may  also  be  a  remedial  law.     1  Wils.  1 26.] 
[And  a  statute  may  be  penal  in  one  part,  and  remedial  in  another  part. 
Dougl.  702.] 

I  (R  21.)  The  words  shall  betaken  beneficially  for  the  king. 

So,  a  statute  made  for  the  benefit  of  the  king  shall  be  construed  most 
beneficially  for  him  :  as,  the  st.  17  Ed.  2.  de prcsr  regis,  which  says,  that  the 
king  shall  have  the  ward  of  his  tenant  seised  in  fee,  extends  to  his  tenant 
seised  in  tail.     PI.  Com.  11.  a. 

(R  22.)  Words  of  permission  shall  be  obligatory. 

If  a  statute  says,  that  a  thing  for  the  public  benefit  may  be  done,  it  shall 
be  construed  that  it  must  be  done  :  as,  the  st.  23  H.  6.  10.  says,  the  sheriff 
&c.  may  bail,  he  shall  be  bound  to  bail.  (Vide  Sal.  609.)  Vide  Bail, 
(F.  10.) 

So,  where  the  st.  14  Car..  20.  12.  says,  churchwardens  and  overseers,  &c. 
may  make  rates  to  reimburse  the  constable :  an  indictment  lies  against  them 
if  they  refuse  it.     R.  Sal.  609, 

[•](R  23.)  Affirmative  words  when  they  do  not  take  away  the 

common  law. 

So,  affirmative  words  in  an  act  of  parliament  do  not  take  away  the  com- 
mon law.     PI.  Com.  1 12.  b. 

And  therefore,  where  by  the  st.  I  El.  2.  a  minister,  who  does  not  read  the 
common  prayer,  shall  lose  the  profits  of  his  benefice  for  the  first  offence, 
and  being  convicted,  &c.  for  a  second  offence,  shall  be  deprived  ;  yet  he 
might  be  deprived  by  the  high  commission  erected  by  the  power  of  the  com- 
mon law  for  the  first  offence,  without  a  conviction-,  &c.  or  the  methods  di- 
rected by  the  statute.     R.  6  Co.  5.  t.  De  Jur.  Eccl. 

So,  general  words  do  not  take  away,a  particular  privilege  or  benefit :  as 
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the  st.  W.  2.  18.  which  gives  an  elegit^  does  not  take  away  the  privilege 
an  infant  has,  that  he  shall  not  be  sued  during  his  nooa^e,  if  2ii\  elegit  ht 
against  the  heir  of  a  conusor,  beiugan  infant.     3  Inst.  395.* 

[Remedies  given  by  statute,  are  cumulative  to  those  at  common  law, 
though  of  a  different  nature.     1  T.  R.  103.     7  T.  R.  6  20.] 

(R  24.)  Nor  a  former  custom. 

So,  where  Southwark  chose  scavengers  by  custom,  the  st.  14  Car.  2.  2. 
which  says,  constable  and  churchwardens,  &c.  shall  meet  in  Eastcr-weck, 
and  choose,  does  not  take  away  a  custom  to  choose  at  the  leet.  Dub.  2 
Mod.  41. 

[So,  affirmative  statutes  do  not  take  away  a  prior  exemption.  Dougl. 
188.] 

(R  25.)  Nor  a  former  statute. 

So,  the  st.  23  El.  1.  which  gives  20/.  per  month  against  a  recusant,  does 
not  take  away  the  penalty  of  12c/.  for  every  Sunday,  given  by  st.  1  El.  2. 
1 1  Co.  63.  b. 

But  where  affirmative  words  in  sense  contain  a  negative  ;  as,  where  a 
new  ordinance  js  made,  which  directs  the  form  or  order  of  the  proceeding, 
it  shall  be  otherwise.     PI.  Com.  1 1 3. 

(R  26.)*  Words  which  begin  with  inferior  persons,  do  oot  in- 
clude superior. 

A  statute,  which  begins  with  a  prohibition  to  inferior  persons,  does  not 
extend  to  persons  of  a  superior  degree ;  as,  where  by  the  st.  W.  1 .  3.  fines 
or  amerciaments  shall  not  he  levied  for  escapes  by  sheriffs  or  others,  it  does 
not  extend  to  B.  R.     2  Inst.  165,  166.     Vide  ante,  (R  14.) 

So,  where  an  act  of  oblivion  excepts  accounts  by  sheriffs,  bailiiis,  or  oth- 
er officers  ;  accounts  by  superior  officers,  as  cofferer,  dzc.  are  not  excepted. 
R.  Hard.  442. 

So,  the  St.  Marlb.  29.  which  gives  trespass  to  the  successor  of  an  abbot, 
prior,  or  other  prelate  of  the  church,  does  not  extend  to  a  bishop.  2  Inst. 
151. 

But  where  a  statute  begins  with  inferior  courts,  and  concludes  velin  aliis 
curiis^  this  extends  to  superior  courts;  otherwise  the  words  vel  in  aliis  curiis, 
are  void.     2  Inst.  1 37. 

[♦]As,  the  st.  Marlb.  19.  qiu>d  in  comitatu^  hundredo,  curia  baron.j  vel 
aliis  cuiis^  the  tenant  shall  not  be  sworn  to  his  essoign,  extends  to  the 
courts  of  Westminster.     Ibid. 

(R  27.)  Repugnant  words  controlled  by  the  common  law. 

So,  where  the  words  of  an  act  of  parliament  are  against  common  right 
and  reason,  repugnant,  or  impossible  to  be  performed,  they  shall  be  con- 
trolled by  the  common  law.     8  Co.  118.  a.  bonham. 

And  therefore,  where  by  the  st.  W.  2.  21.  a  writ  of  cessavit  is  given 
lutrtdi  petenti  super  hared*  peimV^  &c.  the  heir  shall  not  have  a  cessavit  for 
a  cesser  in  the  time  of  bis  ancestor,  and  the  rent  does  not  belong  to  him, 
and  it  would  be  against  right  and  reason  that  he  shall  have  an  action  in 
such  case.     8  Co.  1 18.  a.     2  Inst.  402. 

Spj  tbi^  St.  of  Carlisle,  35  Ed.  1.  that  in  th^  orders  of  the  Cistercians  and 

[*325] 


332  PARLIAMENT. 

Augustines,  the  comrfion  seal  shall  be  in  the  custody  of  the  prior  and  four 
of  the  most  dhctfifit  of  the  house,  and  that  a  deed  sealed  when  the  seal  is 
not  in  such  custody,  shall  be  void,  is  impossible  and  impertinent,  and 
therefore  it  shall  be  void  ;  for  when  the  abbot  uses  the  seal  for  sealing  a 
deed,  it  cannot  be  in  their  custody,  and  it  would  be  unreasonable  that  a  deed 
should  be  avoided  by  a  bare  surmise.     8  Co.  1 1 8.  a. 

So,  a  saving  in  the  st«  1  Ed.  6.  of  chantries,  &c.  given  to  the  king,  to  the 
donor,  of  all  services,  is  void  ;  for,  by  law,  the  king  cannot  ho)d  of  any. 
8  Co.  1 1 8.  b. 

If  an  act  of  parliament  gives  to  the  lord  of  a  manor  the  conusance  of  all 
pleas  within  his  manor,  he  shall  not  have  conusance  where  he  himself  is 
party.     Ibid. 

[Where  a  special  authority  is  delegated  by  act  of  parliament  to  particu- 
lar persons  to  take  away  a  man^s  property  and  estate  against  his  will ;  there 
ft  must  be  strictly  pursued,  and  must  appear  to  be  so  upon  the  face  of  the 
proceedings*     Cowp.  26.] 

[Usages  that  cart  vary  the  construction  of  an  act  of  parliament  must  be  uni- 
versal, and  not  the  usage  of  any  particular  parish  alone.     1  T.  R.  721.] 

(R  28.)  The  exposition  shall  be  such  that  the  statute  be  not 

eluded. 

But  such  exposition  of  a  statute  ought  to  be  favoured,  «s  hinders  Ibe  statute 
from  being  eluded.     2  Rol.  127. 

[(R  29.  a.)  ^admissibility  of  usage  to  explain  ;  and  other  mat- 
ters.] 

[When  acts  are  ambiguous,  usage  may  explain  ;  secus^  where  not  ambigu- 
ous.    I  T.  R.  728.     3  T.  R:  602.     2  T.  R.  660.     6  T.  R.  268.] 

[Evidence  to  explain  the  meaning  of  technical  words,  is  inadmissible.  I 
Anst.  39.] 

[Statutes  are  conclusive  of  facts  recited  therein  as  existing ;  and  the  courts 
must  notice  their  existence  ex  officio.     3  M.  &  S.  67.     4  M.  &  S.  532.] 

[Excepting  that  by  mistating  that  a  situation  of  things  exists  under  a  former 
statute,  it  does  not  create  them.     4  Taunt.  831.] 

[The  expression, '  an  act  to  be  passed,^  applies  to  an  act  passed  in  the  same 
session,  though  prior  in  point  of  time.     14  East,  510.] 

[*][Where  a  statute,  declaring  a  particular  act  void,  likewise  makes  it 
penal,  it  is  utterly  void.     4  Taunt.  876.J 

[(R  29.  b.)  Construction  of  particular  statutes.] 

[One  acting  as  an  attorney,  though  he  be  not  such,  is  liable  to  the  penalty, 
under  the  certificate  act,  25  G.  3.  c.  80.  (37  G.  3.  c.  90.)  Therefore,  when 
sued  for  the  penalty,  it  is  sufficient  to  aver  that  he  acted  as  an  attorney.  6  T. 
R.  663.] 

[The  attorney's  cerlificate-act,  25  G.  3.  c.  80.  (37  G.  3.  c.  90.)  does  not 
cxterid  to  the  county-court,  though  an  attorney  prosecute  a  suit  therein  for 
more  than  40s.  by  virtue  of  a  justice.     6  T.  R.  663.] 

[In  the  case  of  selling  bread,  &c.  The  offence  is  complete  though  the 
wholesale  seller  direct  the  purchaser  not  to  re-sell  until  the  expiration  of  the 
twenty-four  hours.     3  T.  R.  588.] 
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[A  person  who  for  broker&ge  and  hire,  negociates  and  concludes  bai^ioa 
for  stocks,  is  a  broker  in  point  of  law.     4  Burr.  2103.^ 

[The  St.  36  G.  3.  c.  26.  was  not  reYived,  from  the  time  of  its  expiration, 
by  st.  42  G.  3.  c.  89.,  since  the  provisions  in  the  latter  statute,  which  may 
be  supposed  to  have  that  effect,  is  only  to  indemnify  those  who  have  acted 
under  the  provisions  of  the  former,  supposing  them  still  subsisting  wh^n 
th^  were  not.    3  East,  205.] 

[A  vender  of  coals  by  the  chaldron  or  lesser  quantity,  is  liable  to  the 
penalty  inflicted  by  st.  3G.  2.  c.  26.  s.  13.  for  not  meting  the  coals  with 
the  Queen  Ann  bushel,  whether  the  sale  is  by  pool  or  wharf  measure,  3 
East,  525.] 

[Under  stat.  3  G.  2.  c.  26.  %.  13.  the  offence  of  filling  sacks  with  coals 
for  sale,  without  having  first  duly  measured  them  at  the  wbarf  or  warehouse, 
is  local,  and  the  action,  therefore,  for  the  penalty,  must  be  brou^t  in  tbo 
county  where  the  wharf  or  warehouse  lies.     4  East,  385*] 

[Semhh^  a  coal-waggon  is  within  the  19G.  2.  c.  35.  s*  1 1.  though  the  act 
contains  only  the  words  "cart  or  carts."     1  Smith,  417.] 

[Where  a  penalty  is  given  to  the  treasurer  of  .a  county,  riding,  or  divi- 
sion, the  word  "  division"  must  receive  its  legal  and  its  popular  sense,  and 
therefore  is  inapplicable  to  parts  of  a  county  to  which  the  magistrates, 
(acting  under  one  general  commission)  for  convenience^  adjourn  the  quarter 
sessions,  appointing  a  separate  treasurer  to  each.     4  T.  R.  224*  45d.J 

[Voting  under  a  claim  to  vote  as  a  freeman  only,  tbou^  within  right,  la 
not  an  ofience  within  the  Durham  act,  3  G.  3.c*.  15.  where  the  party  is  en« 
titled  to  vote  in  some  other  right ;  which  last,  therefore,  must  be  AC^tived 
in  an  action  on  the  statute.     1  Taunt.  1 28.] 

[Breaking  the  moiles  of  glass  bottles  into  the  pot,  i^  a  putting  in  fresh 
materials  within  the  1 7  G.  3.  c.  39.  1  Anst.  240.  The  27  G.  3.  c.  28, 
8.  15.  by  the  word  *^  square"  means  all  rectangular  figures.     1  Ai»t.  39.] 

[A  tanner  selling  hides  by  retail,  is  not  within  the  penalties  of  24  G,  3. 
c.  19.     1  Anst.  266.") 

[The  Stat.  7  G.  2.  c.  19.  s.  2.  makes  it  penal  to  mix:  with  hops  any  drugs 
or  ipgredients,  o^  other  thing  whatsoever,  to  alter  the  colour  or  f  cent  there* 
of.  This  extends  as  well  to  ingredients  that  are  beneficial  as  to  those 
which  deteriorate,  therefore,  to  vapour  of  sulphur  of  biimstone.  6  T« 
R    374  1 

[*][Butter  exported  from  Ireland  to  Lisbon,  and  from  Lisbon  into  this 
kingdom,  was  held  not  to  be  considered  as  included  in  the  statutes  which 
prohibited  the  importation  of  it  from  Ireland  into  this  kingdom.     3  Burr. 

1 173.1 

[The  penalty  inflicted  by  st.  31  G.  2.  c.  32.  s.  6.  for  selling  plate  with, 
out  a  licence,  only  attaches  upon  those  who  use  the  trade  of  vending  platOt 

4  East,  346.1  ^    .     .  «        «,  w    • 

[A  concealment  of  soap,  in  violation  of  the  1  G.  1.  st.  %  c.  31.  may  be  m 

an  entered  place,  and  by  mixing  with  other  soap,  alfhough  done  with  th« 

privity  of  the  inferior  attending  ofiicer.     2  Anst.  560.]  i     v  \ 

Vide  more  concerning  Parliament,  in  Antient  demesne,  (F  2.— I---K.)-^ 

Dignity.   (C  5.)— Franchises,  (F  .3.)— Ireland,  (C).^Pleader,  (3  B  6.)-- 

Scotland,  (D  4.)— War,  (B  6,  7.) 
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PAROL  AGREEMENT. 
Vide  CHANCBtfT,  (2  C.  3.)^Parcenek.  (C  5.  8.) 

PAROL  DEMURRING. 
Vide  Enfant,  (D  1,2.) 

PAROLSt 

<A)  HOW  EXPOUNDED. 

(A  1.)  Obsolete  words,  p.  328. 
(A  2.)  Terms  of  art.  p.  328. 

(A  3.)  Ambiguous  words : — Ought  to  be  taken  as  near 

as  may  be  to  the  intent  of  the  parties,  p.  328, 
(A  4.)  Most  strong  against  the  grantor  and   for  thc^ 

grantee,  p.  329. 
A  5.)  Words  abbreviated,  p.  330. 
A  6.)  Synonimous.  p.  330. 
A  7.1  Words,  how  explained,  p.  33(K 
A  8.)  By  a  viz.  or  scihcet.  p.  330. 
(A  9.)  CollectiFe.  p.  331, 
A  10.)  Exclusive,  p.  331. 
A  11.)  Copulative,  p.  331. 
(A  12.)  Disjunctive,  p.  331. 
(A  13.^  Distributive/p.  332. 
(A  14. J  Relative : — When  referred  to  the  next  antece- 
dent, p.  332. 
(A  15.)  When  not.  p.  333.  ' 

(A  16«)  When  the  reference  shall  be  to  all  the  words^ 

precedent,  p.334. 
(A  17.)  When  not.  p.  334. 

[*](A  18«)  Words  expounded  according  to  the  intent  of 

the  parties  z^^— With  regard  to  the  context*  p^ 
335. 
(A  19.)  With  regard  to  a  recital,  p.  336. 
(A  20.)  To  a  restriction  annexed,  p.  336. 
(A  21.)  Wonjls  shall  be  transposed,  p.  336* 
(A  22.)  Insetisiblei  rejected,  p.  ^6t 
(A  23.)  Geperal,  restrained,  p.  337. 

(A)  HOW  EXPOUNDED. 

(A  1.)  Obsolete  words. 

Words  }n  antienjt  grants  shall  be  expoundei)  i^ccording  to  the  usage  qqd  c^nr 
|truction  at  the  time  of  the  grant, 
♦328] 
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I 
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Ad,  by  the  word  soke,  the  grantee  maj  claim  the  suit  of  his  tenants.     Bro. 
t^o  Warranto,  2.     KeK  145.  a.     2  RoL  345. 

Bj  the  word  «aA^,  conusance  of  pleas  of  his  tenants.  Bro«  Quo  W.  i. 

Or,  amerciaments  of  hill  tenants.     Kel.  145. 

By  the  word  ^murder,  amerciandents  of  murderers.     Bro.  Quo  W.  2. 

By  the  word  toil,  the  tallage  oi  his  villeins.     Bro.  Quo  W.  3.  (Vide  Kel* 
'  145.  a.) 

By  the  word  tbtfn,  the  issues  of  his  villeins.     Kel.  145.  3  Rol.  345. 1. 51. 

ByB  grant  of  tn/|(i)ryiglAt^,  ^c.  the  trial  t>f  felons  taken  within  his  precinct. 
^Vide  Bio.  Nom.  in  Verbo.) 

A  grant  of  oti//an^/At>/*  imports  the  trial  of  those  ofhis  fee  taken  for  felony 
}n  another  pre  cine  t.     I  bid, 

(A  2.)  Teltnfi  of  art. 

So,  words  used  as  terms  of  arts  ought  to  be  observed.     Vide  Garranly 
-(A). — Indictment,  (G  1,  &c.) 

XA  3.)  An»biguou8  words : — Ought  to  be  taken  as  Bear  as  may 

be  Co  the  intent  of  the  parties. 

So,  amblgoous  words  shall  be  expounded  as  near  to  the  intent  of  the  par* 
%ies  as  may  be :  as,  if  an  obligation  be  for  payment  of  JOO/L  at  the  lOth  Jan., 
on  three  months^  warning ;  it  shall  be  paid  afterwards  tipon  three  months' 
isotice,  though  it  was  n6t  reqnired  Bt  the  lOth  Jan.  Semb.  Ray.  61.  Vide 
post,  (A  18.) 

[Where  tenant  for  life,  with  a  power  to  lease  in  possession  and  not  in  re- 
version, granted  a  lease  to  his  only  daughter,  for  21  years  ^^  from  the  day  of 
"  the  date,''  it  was  held  that  the  parties  understood,  and  used  the  word 
"  from"  in  that  sense  which  would  make  their  deed  efiectualyand  that  there- 
Tore  this  was  a  lease  in  possession.     Cewp.  717. 7S5.1 

If  a  lease  be  to  A*  for  life,  rendering  rent  at  MichaelnHas,  and  after  bis 
death,  to  his  executor  tiU  Michaelmas ;  the  executor  shall  have  it  for  the 
whole  day  of  Michaelmas;  otherwise,  no  rent  would  be  due*  Per  Coke,  3 
Leo.  211. 

If  a  covenant  be  to  ma'ke'an  assurance  of  divers  lands,  &c«  it  shall  be  con- 
strued of  the  whole,  or  of  part,  according  to  the  intent.     R.  1  And.  -57. 

[*Jlf  a  term  be  devised  to  A.,  and  if  she  dies  before  she  accomplisli  her 
^ears  of  lawful  age,  to  B. ;  if  A.  dies  after  18,  and  before  21,  B.  shall  have 
it :  for,  lawful  age,  shall  be  understood  the  age  of  21  years,  except  where  it 
is  spoken  of  a  ward  in  socage.     R.  1  Ch.  R.  99. 

If  an  obligation  be  to  pay  at  Lady-day,  it  shall  be  atthenes^  which  foK 
lows.     R.  3  Leo.  7. 

[If  the  mayor  is  to  be  sworn  before  the  major  patt  of  the  free  buigesseSj  • 
and  it  is  found  he  was  elected  by  the  majority,  and  sworn  in  prestntim 
quamplurimorum  libtrum  burgensium^  it  is  not  good;  for  ^KatTip/urtint only 
signines  a  good  many.     Str.  1 097.     Andr.  1 1 9.  24 1  •] 

[If  a  man  settles  money  (on  failure  of  heirs-male  of  A.)  to  be  equally  di- 
vided between  B.,  C,  D.,  and  E.,  or  the  respective  issues  of  their  bodies, 
in  case  they  or  any  of  them  are  dead  at  the  failure  of  A.'s  issue,  share  and 
ahare  alike,  viz.  to  each  of  them,  or  their  respective  children,  one-four4h, 
T^rovided  if  any  are  dead  without  issue  at  the  failure  of  A.'s  issue,  then  to 
be  equally  divided  among  the  survivors  of  their  respective  children, ^n  case 
any  of  them  also  shall  be  dead  leaving  issue  of  their  bodies :  the  word  cbil- 
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dceii  fthall  be  extended  to  mean  issue  \  and  if  B.  dies  wiUioot  issfie,  and  C* 
leaves  children  alive,  D.  children  and  great-grandchildren,  and  £•  only 
grandchildren ;  the  descendants  of  each  shall  have  a  third,  which  shall  be 
divided  among  them  per  capita*     1  Ves.  .1d6.] 

[If  A.  demises  to  B.  for  ninety-nine  years,  if  she  so  long  live,  and  after 
lier  death,  if  she  dies  within  the  said  term,  or  other  determination  of  said 
term,  the  remainder  thereof  to  her  son  C,  for  the  residue  of  the  said  term, 
with  penalty  if  B.  or  C.  srind  at  another  mill,  heriot  to  he  paid  on  the  death 
of  B.  or  C. ;  covenant  that  both  shall  repair,  and  A.  covenants  that  both 
shall  enjoy ;  the  word  term  shall  be  understood  to  mean  the  time,  (and  so  C« 
shaU  have  it  for  the  residue  of  the  ninety-nine  years,)  and  not  the  estate, 
whereby  he  would  have  nothing,  as  it  would  expire  at  B/s  death.     1  B.  M. 

[A  turnpike  act  directs  the  road  to  and  from  the  town  of  A.  to  be  repair- 
ed, the  same  act  describes  roads  as  from,  to,  and  through  other  towns;  the 
town  of  A.  was  paved  lately  before  the  act,  and  is  kept  in  repair  by  the  in- 
habitants ;  the  act  extends  not  to  the  town  of  A.     1  B.  M.  376«3 

[A  devise  to  the  prisoners  in  the  Marshalsea  prison  in  the  borough  of 
Soothwark,  means  not  the  King  Bench  prison,  but  the  prison  of  the  Palace- 
court,  which  in  common  parlance  is  called  the  Marshalsea  prison.  3  B. 
M.  1037.] 

£Tfae  word  <^  farm,*'  in  a  will,  is  sufficient  to  pass  a  leasehold  estate,  if  it 
appear  to  huve  been  the  testator's  intention  that  it  should  so  pass.  6  T.  R. 
346.] 

(A  4.)  Most  strong  against  the  grantor,  and  for  the  ^'antee. 

So,  ambiguous  words  shall  be  taken  most  strong  against  the  grantor,  and 
most  beneficial  for  the  grantee.    PI.  Com.  10.  b. 

As,  if  a  lease  be  by  A.  at  will,  rendering  6/.  per  annum^  and  A.  grants 
ttmdem  redditam  to  B^  for  his  life ;  B.  shall  have  6/.  per  annum  though  the 
lease  determines ;  for  it  shall  be  taken  for  such  rent.     R.  Cro.  El.  24 1  • 

[*](A  6.)  Words  abbreviated. 

f  f  words  are  written  with  an  usual  abbreviation,  notice  shall  be  taken  of 
it;  as,  if  a  venire  faciat  be  awarded  devisu  de  B.  it  shall  be  understood  for 
'ovcinelo^  which  is  the  usual  abbreviation,  though  it  be  written  without  a  dash. 
S  Hoi*  346. 1.15. 

(A  6.)  Synonymous. 

So,  words  of  the  same  import  may  be  used  promiscuously !  as,  quondam^ 
for  nuptr^  and  vice  versa*     R.  PI.  Com.  190.  b. 

I  Indenture  is  always  understood  to  be  a  deed.     B.  R.  H.  342.] 
Friends  is  synonymous  to  relations.     3  Ves*  87.] 

(A  7.) Words,  how  explained* 

The  general  words  in  the  premises  of  a  deed  or  grant,  may  be  corrected 
restrained  and  explained,  by  the  ?tabendiim^  or  an  exception.  Hob.  169L 
De  41UO  vide  Fait,  (E  6,  &c.  9,  10.) 

Or,  by  a  condition  annexed.     Hob.  169.     De  quo  vide  Condition. 

Or,  hy  the  context,  or  nscital  of  Jhe  deedw     Vide  post,  (A  18,  19.V--Co.. 
I^nanty  (D  K)  r      '  V         J       y— V.M 
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Or,  by  synoBjrmoufl  expreBsions,  or  clanses.  Vide  post,  (A  16.  20.) — 
Covenant,  (D  1.) 

[Lands  at  €•,  in  the  tenure  of  A*  B.,  devised  by  will,  comprize  woods 
and  timber  excepted  in  A.  B's  lease ;  '^the  tenure^'  are  words  of  additional 
deicription.     1  d\.  Rep«  355.] 

(A  8.)  By  a  viz.  or  scilicet 

So,  they  may  be  explained  by  a  viz*  or  scUicet^  which  is  an  ancillary 
clause,  that  expresses  particularly  what  was  general  or  doubtful*     Hob. 

172. 

1  So,  words  may  be  explained  by  putting  stops,  or  using  a  parenthesis ; 
and  although  stops  are  never  inserted  in  acts  of  parliament  or  in  deeds,  yet 
the  courts  of  law  in  construing  them,  must  read  them  with  such  stops  as  will 
give  effect  to  the  whole.     By  Lord  Kenyon  C.  J.     4  T.  R.  65.] 

As,  if  a  man  grant  to  A.  and  his  heirs,  viz.  heirs  of  his  body,  it  shall  be  an 
entail.     Hob.  1 72* 

But,  if  it  be  repugnant  to  the  precedent  words,  it  shall  be  void  and  reject- 
ed :  as,  if  a  man  grant  an  entire  rent  out  of  B.  and  W.,  viz.  so  much  out  of 
B.,  and  so  much  out  of  W«,  this  does  not  make  several  rents.     Ibid. 

So,  if  A.  covenant  to  pay  83/.  quarterly,  viz.  20/.  at  Michaelmas,  21/.  at 
Christmas,  20/.  at  Lady-day,  and  21/.  at  Midsummer,  which  do  not  amount 
to  83/.  and  if  the  viz.  be  rejected,  the  time  of  payment  does  not  appear ;  for 
it  shall  be  understood  at  the  usual  quarters  by  equal  portions.  R.  2  Lev.  99. 
So,  they  cannot  enlarge  or  diminish  the  precedent  matter  granted :  as,  if  a 
man  having  three  acres  in  D.,  grant  all  his  land  in  D.,  viz.  B.  acre  and 
W.  acre,  tl^  third  acre  also  passes.    JHob.  1 72. 

So,  if  he  grant  all  his  land  in  D.  viz.  B.  and  F.',  which  lies  out  of  D.,  that 
does  not  pass.     Ibid* 

[*]If  a  man  grant  all  the  wood  in  his  manor  of  D.,  viz.  in  B«  wood,  and 
C.  wood,  this  does  not  restrain  the  grant  in  the  residue  of  the  manor.  R. 
Hob.  170. 

(A  9.)  Collective. 

So,  n<men  coUeclivum  shall  be  extended  to  all  persons  comprised  within 
the  general  name  ;  as,  if  a  man  devise  that  his  heir  shall  have  his  land  as 
long  as  he  pays  such  annual  payments,  and  if  bis  heir  dp  not  pay,  that  his 
executor  shall  have  the  land  ;  this  extends  to  all  his  heirs  successively.  R. 
2  Rol.  253.  1.  25*  35* 

So,  if  a  devise  or  limitation  be  to  A.  for  life,  and  after  his  death  to  the 
heir  of  his  body  :  though  heir  is  a  name  of  purchase,  yet,  being  coupled 
with  the  words,  of  his  body,  it  shall  be  taken  as  nomen  coUeclivum^  and 
make  an  estate-tail  executed.     R.  2  Rol.  253.  h  40.  50. 

[So,  if  a  man  undertakes  to  pay  a  sum  of  money  at  a  particular  time,  if 
any  of  the  issue  of  the  body  of  A.,  begotten  by  B.,  shall  be  then  living,  if  any 
of  the  descendants  of  A.  and  B«  be  living  at  the  time,  though  all  their  children 
be  dead,  the  money  must  be  paid.     R.  2  T.  R.  372.] 

(A  10.)  Exclusive. 

So,  a  release  of  all  demands,  till  such  a  day,  viz.  24th  April,  excludes  the 
24th  April,  and  an  obligation  made  the  24th  of  April  is  not  discharged.     R. 

2  Mod.  280, 
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f  An  dllegAtion  that  a  rvian  resided  at  a  particular  place  until  a  certai!i  daj^ 
docs  not  imply  that  he  left  it  on  that  day.     R.  1  T.  477.] 

{The  word  ^^  until,^'  in  general,  excludes  the  day  to  which  it  is  applied. 
t>.  Ld.Ravm.  210.1 

[But,  in  stating  the  holding  of  parliaments,  if  the  parliament  is  stated  to 
have  b€^n  held  until  a  particular  day,  «uch  day  is  to  be  included.  D.  Ld. 
Ray  mw  210.] 

(A  11.)  Copulative^ 

So,  words  siiall  he  expounded,  con/tmc/tm,  where  they  are  with  a  copula- 
tive ;  as,  if  A.  leased  for  twenty  years,  if  A.  and  B.  so  long  live;  if  one  of 
them  dies,  the  lease  determines.     R.  2  Cro.  378.     [Pollex.  645.] 

[So,  upon  a  ctrtiotari  to  remove  all  proceeding!!  ^^inst  several  persons, 
joint-proceedings  only  against  all  them,  shall  be  removed.  Ld.  Raym. 
609.] 

So,  words  in  the  disjunctive  shall  betaken  copvlative^  where  the  intent  re- 
quires it:  as,  if  a  devise  be  after  the  death  of  him  dnd  his  wife  to  the  issue 
living  at  the  death  of  him,  his  wife,  or  the  survivor;  the  issue  does  not  talccy 
though  living  at  the  death  of  the  testator,  if  it  was  ii6t  living  at  the  death  of 
the  wife  ;  and  therefore,  or  shall  be  taken  for  and,  otfierwise  the  word  survi- 
vor is  superfluous.  R.  2  Ver.  389.  [Moor.  422.  3  Atk.  390.  1  Wils. 
340.     2  Str.  1175.     3  T.  R.  470.     4  T.  R.  442.] 

(A  12.)  Disjunctive. 

So,  words  shall  be  construed  disjunctively  to  answer  the  intent  of  the  par- 
ties :  as,  if  a  covenant  be  to  make  an  assurance  hy  A.  and  B.  ei  ^rum 
\^'\utrumqu€  devised  ;  and  assurance,  devised  1^  tb^a  severally,  oo^t  to  be 
executed.     R.  1  And,  55.     [I  Leon.  74.] 

If  an  obligation  be  io  pay,  if  a  ship,  goods,  x>r  the  x)bligor  return  safe  ;  it 
shall  be  construed  to  pay,  when  any  6f  them  return  sate,  which  first  hap- 
pei)s.    R.  1  Lev.  5^» 

If  a  covenant  be,  that  a  les^e  repair  a  bouse  during  the  term,  or  within 
three  months  after  upon  notice  ;  they  shall  be  construed  distinct  covenants, 
and  the  lessor  shall  have  election  to  sue  for  not  repairing  during  the  term,  or 
to  gJVe  notice  afterwards,  and  then  sue  if'  he  do  not  repair  within  three 
months.     R.  2  Rol.  250. 

[A  conjunctive  may  be  construed  disjunctively,  or  a  disjunctive,  conjunc- 
tively, either  in  a  will  or  deed,  where  it  is  essential  in  order  to  effectuate  the 
intention  of  the  parties.     R.  3T.  R.  470.] 

[Therefore,  where  a  man  surrendered  an  estate  to  the  use  of  himself  for 
4ife  ;  remainder  to  his  widow  during  widowhood  ;  remainder  to  his  son  for 
life;  remainder  to  the  issue  of  his  body,  in  case  the  son  should  die  before 
him,  or  without  issue  of  his  body,  remainder  over ;  it  was  held  the  word 
*'  or'^  should  be  taken,  as  if  it  had  been  "  and."     3  T.  R.  470.  P.  C] 

[So,  upon  a  devise  to  I.  S.  his  heirs,  but  if  he  should  die  under  21,  or 
without  issue  at  his  death,  the  house  of  lords  held  in  affirmation  of  the  judg- 
ments of  C.  B.  and  B.  R.  in  Ireland,  that  "  or*^  should  be  read  as  "  and.'* 
2  K.  R.  38.  P.  C] 

[Upon  an  allegation  that  L  S.  was  not  at  A.,  (meaning  A.  in  B.)  when  in 
truth  he  was  at  A.  aforesaid,  though  the  innuendo  is  not  properly  introduced 
for  want  of  previously  shewing  that  there  was  such  a  place  as  A.  in  B.,  the 
word  '*  aforesaid"  shall  not  refer  to  A,  in  B.,  and  the  words  "  when  in  truth 
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he  wasatA.  afore«aid,'^  shall  betaken  to  import  that  be  was  at  A.  in  B* 
Ld.  RajMSi.  356.] 

(A  13.)  Distributive. 

So,  wards  shall  be  e^poqnded  distributive^  reddendo  singula  singulis :  as,  if 
a  demise  be  to  A.  for  ten,  and  of  other  land  to  B.  for  twenty  years,  and  after 
tbe  determination  of  the  several  leases,  to  C. ;  he  shall  have  the  land  demis- 
ed to  A.  immediately  after  his  lease  determines,  thpugh  (he  other  lease  con- 
tinues.    R.  5  Co.  7.  b.     Vide  Estates,  (B  20.) 

If  a  devise  be  of  legacies  to  a  woman  and  four  issues  of  her  eldest  son,  up- 
on condition,  that  if  they  do  not  release  respectively,  when  they  become  of 
full  age  all  right  to  his  estate,  tbeir  l^acies  shall  be  void ;  it  shall  be  distrib- 
utivcj  that  the  legacy  of  each,  who  does  not  release,  shall  be  void.  R.  2 
Ver.  478. 

(A  14.)  Relative  :-^When  referred  to  the  next  antecedeut. 

Relative  words,  generally,  are  referred  to  the  next  antecedent,  where  the 
intent  upon  the  whole  deed  does  not  appear  to  the  contrary  :  as,  if  an  obli- 
gation be,  1  April,  2  El.,  to  pay  2|  April  next:  the  word  relates  to  the 
month,  and  not  to  the  day :  for  the  payment  shall  be,  21  April,  3  El.  R.  % 
Rol.   351.  I.  30.     But  afterwards  R.  cont.  there,  I,  36.     %  Cro.   646.  677. 

[*llf  a  grant  be  gf  land  in  the  parish  of  B.,  which  has  three  yills,  A.,  B., 
and  C«,  and  of  the  tithes  in  A.  and  B.,  and  of  all  tenements  in  B.  aforesaid  ; 
this  refers  to  the  parish  of  B.,  and  the  tenements  in  C.  pass.  R.  2  RoL 
2$I.l.  15. 

If  A.  be  bound  to  pay  10/.  before  20  Oct.,  (if  B.  be  then  living,)  and  that 
he  levy  a  fine,  &c.  that  he  refers  to  Bm  wbo  is  last  named,  though  in  a  pa-? 
renthesis.     R.  2  RoU  252. 1.  1 5« 

Iq  ajsfumpsit  brqugl^t  \n  an  inferipr  court,  if  the  plaintiff  declares  that  the 
defendant,  in  consideration  of  carrying  the  goods  of  B.  to  London,  ad 
tfmc  et  ibidem  assumed,  &c«  '^  ibidem  refers  to  London,  and  so,  the  undertak- 
ing being  put  of  the  jurisdictigp,  it  is  bad.     R.  2  RoL  252. 1.  20* 

[The  words  ^^  then  an(|  there^' r^fer  to  tbe  tiri)^  ^n4  place  last  before 
Df)entioned.     R.  Ld.  Raym*  577.] 

[Thus,  in  an  action  against  a  hackney  coachman  for  plying  on  a  Sunday, 
w|ien  he  was  not  appointed  by  the  commissioners,  Where  the  declaratio^n 
stated  that  defendant  on  7th  April  1700,  being  Sunday,  at,  &c.  drove  his 
coach  contra  formam  statuti  made  at  Westminster,  7th  November  1 693,  then 
and  there  not  being  appointed ;  the  court  held  the  words  *^  then  and  there'^ 
referred  to  7th  November  1693  at  Westminster,     l^d.  Raym*  577.  P.  C] 

f  The  word  "  there"  in  pleading  will  refer  to  the  village  mentioned  in  the 
pleacliqgs,  if  it  be  applied  to  an  issuable  fact.     R,  Ld.  Raym.  )21,] 

[Thus,  in  trespass  for  entering  his  Qlfi^se,  called  A.  at  the  parish  of  B.  an4 
seizing  his  cattle  there  found  ;  the  court  held  the  word  ^^  there"  applied  to 
the  oarish  of  B.,  not  to  tbe  close.     Ibid.  P.  C] 

[In  an  award,  that  qn  a  particular  day  c^^tain  things  sp^oi(i^(|  in  the 
award  should  be  done,  that  '^  then"  each  party  should  execute  mutual  leases, 
the  word  "  then"  refers  to  the  day.     Ld.  Raym.  1 23.] 

[The  wprd  ^^  aforesaid"  ^Pes  not  necessarily  refer  to  the  Isist  i^ntecedent^ 
R.  Ld.  Raym.  405. 

[Thus,  wliere  a  declaration  stated  thi^t  tbe  plaintiff  was  possessed  pf  a 
l^ouse  for  t^n  y^ars,  that  frqip  tiqae  wber^of,  &c.  all  inhal^itaqU  ^ithin  the 

[♦333J 


340  PAROLS. 

place  had  had  a  pafticular  right,  and  that  hy  reason  thereof  he  had  the  right 
during  all  the  time  ^'  aforesaid  ;^'  the  word  ^^  aforesaid"  was  held  to  apply 
to  the  time  he  was  possessed  of  the  house,  not  to  the  time  the  custom  had 
existed.     Ibid.  P.  C] 

Covenant  upon  an  indenture,  reciting  other  indentures,  ctim^ue/^^r  unam 
aliam  inde^ituram  ^c*  testatum  est  per  indenture  pnzd.^  the  word,  prctd  relates 
to  the  last  indenture.     Semb.  Sho.  72.  ^ 

If  an  obligation,  5th  June,  with  a  condition  to  pay  on  the  first  day  of 
Trinity  term  next,  which  began  the  7th  June,  it  ought  to  be  paid  the  7th  of 
the  same  June,  though  the  essoign-day  of  Trinity  term  was  3d  June.  R. 
jSav.  124. 

(A  15.)  When  not. 

But  where  the  intent  appears  otherwise,  the  reference  shall  be  to  support 
the  intent;  as,  if  the  king  grant  a  manor  in  the  parish  of  R.  (which  has  in  it 
three  viils,  R.,  A.,  and  B.)  and  all  tithes  in  R.  and  A.,  and  all  his  lands  in 
R.  aforesaid  \  this  refers  to  the  parish  of  R.  and  not  to  the  vill,  though  it  was 
the  next  antecedent.     Dub.  2  Rol.  251. 1.  15. 

[*^]So,  if  an  obligation,  the  23d  April  be,  to  pay  34th  April  next,  it  shall 
be  referred  to  the  month  or  to  the  day,  as  the  intent  is  found  to  be*  2  RoL 
251.1.30.35. 

Submission  to  an  award,  ita  quod  factum  sit^  on  this  side  the  8th  of  June, 
before  four  o^clock  of  the  same  day,  the  word  day  does  not  refer  to  the  8th 
June,  but  to  the  day  before,  when  the  award  is  made.  R.  2  Rol.  251. 1.  50. 
Vide  3  Lev.  239. 

If  a  writ  be  testeM  1^  MartiU  (which  was  after  Lent  began,)  returnable  m 
quarttt  septimana  quadragesimcn  prox*  futur.^  the  words,  "  prox  futur.^^  relate 
to  the  fourth  week,  and  not  to  Lent.     R.  Mo.  365.     Poph.  190. 

If  a  feoffment  be  to  B.  senior,  to  the  use  of  B.  junior,  for  life,  and  after- 
wards a  remainder  is  limited  to  the  heirs  of  the  said  B.,  he  who  was  last 
named  shall  be  understood.     Pol.  63. 

If  a  condition  be,  to  pay  where  A.  dies  before  Michaelmas  without  issue 
then  living,  it  shall  be  referred  to  the  death.     Asr  three  J.     Dy.  1 5.  a. 

If  an  information  apud  W.  in  com,  M.  says,  quod  A.  dfe  B.  in  com.  S.  apud 
W,  in  com.  M.  implacitasset^  &c.  it  shall  be  referred  to  the  county  of  M.  3 
Sal.  1 99. 

[In  declarations,  *^  the  county  aforesaid,^'  where  more  than  one  county  is 
nanled,  always  refer  to  the  county  named  in  the  margin.     2  Bl.  847.] 

(A  16.)  When  the  reference  shall  be  to  all  the  words  precedent- 

So,  indefinite  words  are  tantamount  to  universal,  and  refer  to  all  the  par* 
ticulars  precedent :  as,  if  a  man  devise  A.  to  his  wife,  and  B.  to  his  wife, 
and  afterwards  devise  the  same  lands  to  his  son  :  this  refers  to  all  the  fore- 
going lands,  an<f  not  to  those  in  B.  only.  Seipb.  1  Vent.  268.  Vide  post, 
(A  20.) 

So,  words  at  the  end  of  a  sentence,  which  may  be  applied  to  all  the  pre- 
ceding, shall  be  restrictive  and  relative  to  all  the  preceding;  as,  if  the 
king  grant  the  rectory  of  L.  cum  decimis  spectan.  ac  omnes  terras  et  tenem^en^ 
ta  in  tenura  B.  sub  annuali  redditu  3/.,  the  last  words  refer  to  the  rectory  as 
well  as  all  the  lands  ;  and  if  they  are  not  in  the  tenure  of  B.  at  the  same 
rent,  the  grant  is  void.     R.  per  three  J.  2  Cro.  34.  ^ 

So,  if  a  covenant  be,  that  he  is  Seised  in  fee  according  to  the  indentulre 
of  his  purchase  ;  the  covenant  is,  that  he  is  seised  in  fee  absolutely,  for  th^' 
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reference  fo  the  indentare  imports  onir  the  certainty  of  the  estate,  not  tbe 
title.     R.  1  Lev.  40. 

(H  17.)  When  not. 

So,  if  there  are  distinct  clauses,  restrictive  or  explanatory  words  at  the 
end  of  the  last  clause  do  not  refer  to  the  preceding  ;  as,  a  eratit  ot  all  tithes 
infra  dominicum  de  B.  ac  omnes  alias  decimas  monasUrio  de  B.  specian.  qu9 
fuer  collect*  per  ballivum  ejusdem  monasterii  tithes,  i/i/Va  dominicum  deB» 
pass,  though  not  collected  by  the  bailiff  of  the  abbey,  for  that  refers  ooly  to 
all  the  other  tithes,  which  is  a  distinct  clause.  R.  ^  Cro.  48.  Mo.  754, 
755. 

[']So,  a  grant  of  lands  in  A.  aut  alibi  in  com.  B.  monasterio  de  C.  spectan, 
the  words,  monasterio  de  C.  spectan.  refer  only  to  lands  alibi  in  com.  B.  per 
quosdam.    2  Cro.  5 1 . 

(A  18.)  Words  expounded  according  to  the  intent  of  the  par- 
ties : — ^With  regard  to  the  context. 

The  general  construction  of  words  ought  to  be  for  supporting  tbe  inten- 
tion of  the  parties ;  and  therefore,  if  a  devise  be  to  his  chugbter  A.,  upon 
condition  that  she  marry  D.,  and  if  she  refuses,  or  marries  another  betore 
her  age  of  twenty-one  years,  to  B.  his  daughter;  D.  dies,  and  A.  afterwards 
marries  another  before  her  age  of  twenty-one  years,  the  estate  does  not  go 
to  B.,  for  the  intent  appears  that  she  shall  not  marry  another  to  prevent  her 
marriage  with  D.,  but  when  this  becomes  impossible  by  the  act  of  God,  her 
marriage  with  another  does  not  lose  the  estate.  R.  4  Mod,  68.  Vide 
Covenant,  (D  1 .)— Parliament,  (R  1 0.) 

A  promise  in  consideration,  quod  ulterius  non  prosequeretur  B.,  an  aver- 
ment, quod  prosequi  abstinuit  et  hucusque  aliqtuxliter  abstinet^  is  sufficient  : 
for  aliqualiter^  in  regard  to  the  context,  imports  quod  omnino  abstineU  R. 
2  Rol.  246.  1.  50. 

A  writ  to  the  escheator  says,  quod  tarn  escheator  quam  jurat,  sigilla  sua  al" 
ternatim  appon. ;  both  ought  to  seal  the  same  return,  and  not  the  escheator 
one,  and  the  jurors  tbe  other.     R.  2  Rol.  248.  L  TO.     Hob.  253. 

In  a  lease  of  land,  except  a  wood,  the  lessor  covenants  that  the  lessee 
shall  take  firebote  super  pramissa  ;  he  shall  not  take  it  in  tbe  wood  except- 
ed.     R.  1  Leo.  117. 

If  a  covenant  be,  that  he  hath  not  done  nor  will  do  any  act  to  disturb  the 
plaintiff,  but  that  he  will  bold  without  any  disturbance  \  the  last  shall  be 
taken  with  reference  to  the  former  words,  and  it  is  not  a  breach  if  be  be 
disturbed  without  his  act.     R.  Mo.  58. 

If  a  wager  be,  whether  king  W.  takes  Ireland  into  his  power  bv  bis  pre- 
sent or  any  other  title  before  30  Dec,  it  shall  be  understood  of  bis  actual 
administration,  because,  by  his  present  or  other  title,  shews  the  intent  was 
not  such  administration  as  he  then  had.     R.  Sho.  1 82. 

[If  it  is  agreed,  ^'  that  several  causes  shall  be  bound  by  the  verdict  give^ 
in  one,''^  it  means  such  a  verdict  as  the  court  thinks  ought  to  stand  ;  there- 
fore, if  after  verdict  a  new  trial  is  granted,  the  others  are  not  bound  by  the 
old  verdict.     3  B.  M.  1477.] 

[Words  in  an  agreement,  '*  that  A.  shall  hold  and  enjoy,^'  &c.  if  not  ac* 
companied  by  restraining  words,  operate  as  words  of  present  demise.  Secus, 
if  they  be  followed  by  others  which  shew  that  tbe  parties  intended  that  there 
Vol.   V.  44  [^335]  ' 
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should  be  a  future  lease.     The  whole  must  depend  on  the  intention  of  the 
parties.     5  T.  R.  l^^-l 

[Demise  from  A.  to  B.  for  twenty-one  years,  if  both  should  so  long  live; 
but  if  either  should  die  before  the  end  of  the  said  term,  then  the  heirs,  exe- 
cutors, &c.  of  the  person  so  dying  should  give  twelve  months'  notice  to  quit, 
&c.  It  was  hotden,  that  the  lease  could  only  be  determined  by  twelve 
months'  notice  given,  by  the  representatives  of  the  party  dying  before  the 
end  of  the  term,  and  consequently  that  such  notice  given  by  the  lessor  to  the 
representatives  of  the  lessee  (who  died  during  the  term)  did  not  determine 
it.     Willes,  43.] 

So,  synonymous  covenants.     Vide  Covenant,  (D  2.) 

[•J (A  19.)  With  regard  to  a  recital. 

So,  the  construction  of  a  deed  shall  be  with  regard  to  a  recital ;  as,  if  a 
lease  be  to  A.  except  a  close  ;  and  A.  covenants  to  make  all  grants,  agree- 
ments, contenta  aut  recitata^  &c.  it  will  be  a  breach  if  he  disturbs  the  lessor 
in  the  close  excepted.     1  Leo.  1 17. 

But  a  recital  does  not  confine  subsequent  words  by  which  the  intent  ap- 
pears more  large  ;  as,  if  a  condition  of  an  obligation  recites,  whereas  a  ship 
is  bound  to  A.  and  is  to  return  to  the  port  of  B.  or  London,  or  any  in  En- 

fland  ;  the  obligor  shall  pay  20/.  after  the  next  return  to  the  port  of  B.  or 
J.  or  other  port  of  England,  or  elsewhere  where  she  makes  her  right  dis- 
charge ;  if  she  makes  a  discharge  at  Venice,  he  ought  to  pay.  R.  2  Rol* 
247.  1.  30. 

(A  20.)  To  a  restriction  annexed. 

So,  where  restrictive  words  are  annexed  to  the  end  of  several  expressions^ 
all  are  restrained  by  it:  as,  if  the  king  grant  a  portion  of  tithes  in  L.,  with 
all  tithes  in  L.  in  the  occupation  of  B. ;  the  portion  of  other  tithes  do  not 
pass,  if  they  are  not  in  the  occupation  of  6.  R.  2  Rol.  193.  1.  5.  Vide 
ante,  (A  16.) 

So,  if  a  covenant  be  to  assure  such  land  as  descends  to  him,  the  same  land 
to  be  ^QLptr  ann.  ;  he  need  not  assign  more  than  40/.  per  ann»  though  iftore 
descends.     Semb.  3  Leo.  27. 

(A  21.)  Words  shall  be  transposed. 

So,  words  shall  be  transposed  to  support  the  intent  of  the  parties  :  as,  if  a 
lease  be  6th  Aug.  for  twenty  years,  rendering  rent  annualim  at  Lady-day 
and  Michaelmas ;  there  shall  be  a  transposition,  to  Michaelmas  and  Lady- 
day  :  otherwise  it  cannot  be  paid  annuatim.  Co.  L.  217.  b.  R.  per  two 
J.  ;  Brown  cont.  PL  Com.  171.     Vide  Abatement,  (H  11.) 

A  devise  to  a  woman  for  life  if  she  does  not  marry,  and  if  she  marries  to 
A.  in  tail,  &c.  shall  be  an  estate  in  tail  though  she  does  not  marry  ;  for  it 
shall  be  taken  that  A.  shall  enter  immediately  if  she  marries.  R.  3  Lev.  125. 

A  devise  to  A.  for  life,  and  afterwards  to  his  first,  second,  and  other  issues, 
remainder  to  B.  for  preserving  estates;  the  words  shall  be  transposed  to 
make  the  devise  to  B.  precedent  to  the  disposition  to  the  issues.  R.  2  Ca. 
Ch.  10. 

(A  22.)  Insensible,  rejected. 

If  a  lease  be  for  forty  years,  and  the  lessor  covenants  that  the  lessee  shall 
enjoy  for  the  said   term  of  eighty  years  ;  the  words  "  eighty  years"  being 
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insensiUe,  shall  be  rejected,  and  Ithe  covenant  shall  be  that  he  shall  enjojr 
for  the  said  term.     Sav.  71  • 

If  a  distringas  be  returnable  tres  Trin.  nisi  the  judge  of  assise  come  3* 
ejusdem  mensis  Junii^  where  no  such  month  was  mendoned  before,  ejmdtm 
shall  be  rejected.     R.  Hard.  330. 

[*]But  if  by  the  rejection  of  insensible  words,  no  sense  remains,  there  the 
whole  is  void :  as,  if  accompt  be  for  septem  ponderibus  cera^j  it  is  ut- 
terly insensible  ;  for  pondus  ponderis  is  a  weight,  pondus  pondij  a  pound. 
R.  2  Rol.  247.  I.  15.  . 

(A  23.)  General,  restrained. 

•  So,  always  a  construction  shall  be  made  of  words,  if  it  can,  to  support 
that  which  seems  to  be  the  intent  of  the  parties ;  as,  a  lease  pro  ocioginta 
ei  terdecim  annis,  shall  be  construed  for  93  years,   and  not  for   80  and  30.  . 
R.  Cro.  Car.  386.     2  Rol.  247.  1.  5.     Vide  ante,  (A  20.) 

A  devise  to  A.  for  life,  with  power  six  months  before  his  death,  to  make 
a  lease  for  six  years ;  he  may  make  a  lease  at  any  time  before  his  death, 
though  it  be  not  six  months  before  ;  for  the  time  of  death  being  uncertain, 
the  intent  was,  that  he  might  make  a  lease  for  six  years  at  any  time.  R.  2 
Rol.  247.  I.  20.    • 

A  lease  by  the  king  of  a  manor  and  profits  of  courts,  (reciting  a  former 
lease  of  the  manor,)  to  begin  after  the  former  lease,  reddendo  inde  extunc 
78/.  annually,  viz.  36/.  for  the  manor,  6/.  for  the  profits,  &c.  The  rent 
commences  upon  the  commencement  of  each  lease ;  for  the  profits  not 
leased  before,  it  commences  immediately ;  for  the  manor,  after  the  former 
tease.     R.  2  Rol.  252. 1.  5. 

An  obligation,  with  a  condition  to  meet  at  A.,  there  to  choose  arbitrators, 
who,  with  arbitrators  of  the  plaintiff,  might  determine  all  matters  between 
them;  it  is  not  sufiicient  to  be  there  the  last  minute  of  the  day:  for  it 
ought  to  be  understood,  that  he  shall  be  there  iu  time  to  determine  all 
differences.     R.  Mo.  545. 

If  a  condition  be,  anno  1648,  to  pay  when  the  king  is  restored;  it  shall 
be  understood  of  Kia:;  Charles  I.  Per  two  J.     1  Sid.  314. 

But  where  words  have  no  ambiguity,  an  exposition  shall  not  be  made 
against  the  express  words. 

So,  general  words  arc  not  restrained  by  restrictive  added  in  majorem  cau- 
telam  :  as,  if  the  king  grant  a  manor  belonging  to  the  priory  of  C,  and  all 
lands,  tenements,  and  hereditaments  to  the  said  priory  of  C.  appertaining, 
and  all  liberties,  pisraries,  <Szc.  eidem  manerio  spectan. ;  a  piscary,  &c.  in 
gross,  appertaining  to  the  priory,  passes  ;  for  being  comprehended  in  the 
word  hereditaments,  it  shall  not  be  excluded  by  the  words,  eidem  mantrio 
spectan,,  which  were  added  for  greater  caution.     R.  2  Rol.  186.  1.  5. 

So,  if  the  king  grant  all  lands,  ^c,  in  L.,  and  afterwards  grant  the  rectory 
of  L.,  (where  there  were  two  rectories,)  and  all  lands,  tenements,  and 
hereditaments,  &c.  the  rectories  pass  by  the  general  words.  2  Rol.  193. 
1.  10. 

So,  general  words  are  not  restrained  by  affirmative  words  more  restric- 
tive ;  as,  if  a  man  grant  to  A.  all  the  wood  in  his  manor,  and  afterwards  co- 
venant that  A.  shall  take  all  the  wood  within  five  years  ;  he  shall  not  be 
confined  for  five  years  for  taking  the  wood.     R.  Hob.  173. 

So,  a  grant  of  5/.  per  ann*  to  husband  and  wife  for  their  lives,  and  if  the 
wife  survives,  that  she  shall  have   ^U  per  ann. ;  if  she  survives,  she  shall 

have  bLper  ann.     Hob.  ]73. 
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A  corcnuuty  that  a  lessee  shall  take  boUs  hy  assignmeBt ;  he  aiay  take 
them  without  assignment.     Hob.  1 73* 

[*]For  more  concerning  words,  and  the  exposition  of  them,  vide  Abate- 
paent,  (H,  3. 1 K)-^ Action  upon  the  Case  for  Defamation,  per  toturo.-^han* 
eery,  (3  A  $•— 3  Y  1 .,  t&c.)— Condition.— Covenant,  (D  1,  2.— G  2->— De- 
vise,  (N  1.,  &c.)-^Estate8,  (A  2.— B  3.  12.  19.)— Fait,  (E  5.)— Feoffment, 
(A  3*)— Franchises,  (F  6.)— Warranty  (A).— Grant,  (E  1.,  &c.)— Libel. 
—Obligation,  (B  1.,  &c.)— Pardon  (C—D.)— Parliament,  (R  10.,  &c.)^ 
Pleader,  (C25.,  &c.  45.,  &c.  77.— V  5.-2  JL.  1.,  tc.)-*^Poiar,  (A  2.— B 
1  n  &cr)— Ri^nt,  (B  2.)— Uses,  (L  3.) 

PARSON. 

(A)  PARSON,  WHO  SHALL  BE.  infra. 

(B)  MUST  BE  INFRA  SACROS  ORDINES. 

(3  1.)  Qui  sunt  sacri  or  dines,  infra. 

(B  2.)  What  shall  be  a  lawful  ordination,  infra. 

(C)  MUST  DECLARE   HIS  ASSENT  TO   T^E  BOOK  OF    COM- 

MON  PRAYER,  p.  339. 

(A)  PARSON,  WHO  SHALL  BE. 

A  Parson  is  he  qui  personam  gerit  ecclesm.  Co.  L.  300.  a.  Vide  Eccle- 
siastical Persons,  (C  6.) 

Who  may  be,  or  not,  and  his  interest  in  the  rectory.  Vide  Ecclesiasti* 
cal  Persons,  (C  7,  8,  9.) 

(B)  MUST  BE  INFRA  SACROS  ORDINES. 
(B  L)  Qui  sunt  sacri  or  dines. 

*6j  the'  st.  13  &  14  Car.  S.  4.  no  person  shall  be  capable  of  being  admit- 
ted to  any  parsonage,  vicarage,  benefice,  &c.  before  he  be  ordained  priests, 
according  to  the  form  thereby  established,  unless  he  have  before  episcopal 
ordination,  on  pain  of  100/.,  &c.  and  disability  to  take  the  order  of  priest 
for  a  year. 

Sacri  ordines^  stride  loquendoy  sunt  4  tantuniy  viz.  suhdiaconatusj  diacona-' 
tits,  presbyteratus,  et  episcopatus.     Lind.  37.  Verb.  Sacros  Ordines. 

Et  in  clausula  posnali,  verba  non  debent  extendi  ad  minores  ordines.  Lind* 
27.     Verb.  Sacrps  Ordines. 

Large  iamen  loquendo^  omnts  ordines,  etiam  minores  (viz.  caniores^  acolyti, 
exorcistcB,  et  ostiarii)  dicuntur  sacri.     Lind.  27.     Verb.  Sacros  Ordines. 

If  a  man  takes  a  benefice,  not  having  episcopal  ordination,  it  shall  be, 
ijfsofactOf  void.     1  Mod.  11. 

(B  2.)  What  shall  be  a  lawful  ordmation. 

By  the  st.  5  &  6.  Ed.  6.  1.  (which  was.repealed  by  the  st.  1  M.  2.  and 
aAerwards  revived  by  the  st.  1  £1.  9.  to  the  book  of  common  prayer,  was 
added  a  form  of  making  and  consecrating  archbishops,  bishops,  priests,  ai^ 
deacons,  to  be  of  like  K>rce  and  authority  as  the  spid  book. 
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Must  declare  his  assent  to  the  book  of  common  prayer.  345 

[*]Aiid  by  the  st.  8  £1.  1.  the  same  form  shall  be  of  force,  and  shall  be 
used  and  observed  in  all  places,  &€• 

By^the  st.  13  &  14  Car.  2.  4*  the  book  of  common  prayer,  with  the 
form  of  making,  ordaining,  and  consecrating  bishops,  priests,  and  deacons, 
is  recommended  by  the  king  to  the  parliameat,  to  be  used  by  all  that  make 
or  consecrate  bishops,  priests,  and  deacons ;  and  the  same  is  established  by 
that  act. 

By  the  36th  article  of  the  39  articles  established  anno  1562,  it  was  de- 
clared, that  the  book  of  consecration  of  archbishops  and  bishops,  and  or- 
daining priests  and  deacons  set  forth  in  the  time  of  king  Ed.  6.  doth  con- 
tain «lT  tilings  necessary  for  such  consecration,  and  ordaining,  &c. 

And  by  the  st.  13  &  14  Car.  2.  4.  s.  30,  31.  it  is  enacted,  that  all  sub- 
scriptions of  the  said  article  shall  be  taken  and  applied  to  the  form  thereby 
established. 

Vide  Ecclesiastical  Persons,  (C  8.) — Esglise,  (N  10.) 

(C)  MUST  DECLARE  HIS  ASSENT  TO  THE  BOOK  OF  COM- 

MON  PRAYER. 

So,  by  the  st.  13  &  14  Car.  2.  4.  s.  6.  every  person  put  into  an  ecclesias- 
tical benefice,  or  promotion,  shall  in  the  church,  &c.  belonging  to  his  bene- 
fice, within  two  months  after  actual  possession,  &c.  on  the  Lord's  day,  pub- 
licly read  morning  and  evening  prayers  appointed  by  the  book  of  common 
prayer,  and  afterwards,  before  the  congregation,  declare  his  unfeigned  as- 
sent and  consent  to  the  use  of  all  things  therein  contained,  in  the  words,  I 
declare  my  unfeigned  assent  and  consent  to  all  and  every  thing  contained 
and  prescribed  in  and  by  the  book,  &c. 

And  he  who  neglects  it  within  the  said  time  (unless  let  by  impediment  al- 
lowed by  the  ordinary,  and  then  within  one  month  after  the  impediment  is 
removed)  shall  be  ipso  facio  deprived  of  all  his  ecclesiastical  promotions. 
And  the  patron,  or  donor,  may  present,  &c.  as  if  he  were  dead. 

Every  parson,  vicar,  &c.  ought  to  declare  his  assent,  &c.  vritfain  this  act. 

So,  a  stipendiary  priest,  provided  by  the  lessee  of  a  college,  deanery,  &c. 
thou^  no  presentation  is  required  ;  but  a  nomination  to  the  dean,  and  ap- 
probation by  him.     R.  3  Lev.  83. 

[By  Stat.  23  G.  2.  c.  28.  it  is  declared,  that  the  bishop's  allowance  of 
lawful  impediment  for  not  reading  the  common  prayer,  extends  to  not  read- 
ingthe  declaration  of  assent.] 

mt,  a  man  deprived  for  not  giving  bis  assent  within  two  n^onths,  is  not 
disabled  to  be  presented  dt  novo.     3  Lev.  8. 

And,  if  a  stipendiary  priest  continues  in  the  exercise  of  his  function,  after 
the  two  months,  with  the  approbation  of  the  nominor,  and  dean  who  ought 
to  approve  ;  this  amounts  to  a  new  nomination  ;  and  if  he  gives  his  assent, 
&c.  at  any  time,  it  is  sufiicient.     R*  3  Lev.  83. 

Vide  Dismes.— Esglise. 

PARSONAGE. 

Vide  Ecclesiastical  Persons,  (C  6,  &c.) — Parson. 

[♦]PARTLA.LITY. 

Vide  Chancery,  (2  K  6.) 
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(346) 
PARTICEPS  CRIMINIS. 

■ 

Vide  Chancery,  (3  M  7.-4  W  28, 29.) 

PARTICULAR  ESTATE. 

Vide  Estates,  (B  13.,  &c.) 

[PARTICULARS,  BILL  OF.] 

fA  plaiDtiflTdeclaring.tn  tWe6/(a/u«  assumpsit^  is  obliged  to  give  a  particu- 
lar of  his  demand.     3  Burr.  1 389.] 

[In  an  action  by  vendee  against  vendor,  for  that  the  abstract  of  title  de- 
livered was  insufficient,  defective,  and  objectionable,  the  plaintiff  is  compel- 
lable to  give  a  particular  of  all  such  objections  as  depend  upon  matter  of 
fact.     3B.  &P.  246.] 

[Where  the  forfeiture  of  a  lease  has  been  incurred  by  breach  of  cove- 
nant :  in  an  ejectment  thereon,  the  plaintiff  is  compellable  to  be  a  particu- 
lar, specifying  as  well  on  what  breaches  of  covenant  he  relies,  as  the  times 
when  the  forfeiture  occurred.     6  T.  R.  697.] 

[The  defendant  is  entitled  to  receive  from  the  plaintiff  a  particular  of  his 
demand,  although  he  may  have  received  a  statement  of  it  before  the  action 
was  brought.     Wightw.  78.] 

[A  defendant  must  appear  before  he  can  demand  a  bill  of  particulars.     1 

.  B.  &  P.  378.] 

[The  time  for  pleading  continues  to  run,  notwithstanding  an  order  for  a 
particular.     3  B.  &  P.  363.] 

[To  deliver  a  particular  under  a  judge's  order,  as  general  as  the  decla- 
ration, is  a  contempt  of  the  court.     1  Taunt.  353.] 

[It  is  sufficient  that  a  bill  of  particulars  specify  the  occasion  whence  the 
rignt  arises,  without  technically  describing  the  right  to  be  insisted  on  as 
resulting  from  it.     4  Taunt.  1 89.] 

[Under  a  bill  of  particulars  as  for  goods  sold  to  the  defendant,  evi- 
dence of  goods  sold  by  the  defendant,  as  the  plaintiff's  agent,  is  inadmis- 
sible.    2  B.  &  P.  243.J 

[A  mistake  of  the  date  in  a.  bill  of  particulars  is  immaterial  where  it  could 
not  mislead.     2  Taunt.  224.] 

[A  misrepresentation,  through  mistake,  in  a  bill  of  particulars,  which 
in  other  respects  apprized  the  defendant  with  sufficient  certainty  of  tiic 
cause  of  action,  is  immaterial,  unless  he  can  show  that  he  was  misled  by  it. 
Thus,  a  bill  of  particulars,  in  debt  for  rent,  stating  that  the  premises  are  at 
X.  instead  of  at  Y^,  will  be  no  ground  for  nonsuit,  unless  the  defendant  can 
prove  that  he  held  other  premises  at  X.  of  the  plaintiff.     3  M.  <&  S.  380«3 

[Where  a  verdict,  according  to  the  justice  of  the  case,  is  taken  for  a  sum 
exceeding  the  particular,  without  objection,  either  at  the  trial  or  [*]subse- 
qucnt  a i^ument,  the  judgment  entered  thereon  will  not  afterwards  be  re- 
duced.    2  Taunt.  285.1 

[Where  a  particular  nas  been  given  under  a  judge's  order,  a  second  par- 
ticular delivered  without  an  order  may  be  treated  as  a  nullity.  1  Taunt. 
353.] 

!  After  delivering  a  bill  of  particulars,  plaintiff  must  wait  twenty-four  hours 
ore  he  can  sign  judgment  as  for  want  of  a  plea.     2  N.  R.  361 .] 
[The  particular  of  the  defendant's  set-off  is  not  admissible  evidcnco  of 
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the  existcQce  of  a  debt  from  the  defendant  to  the  plaintiff.     1  Mars*  33,     5 
Taunt.  228.] 

PARTITION. 

Vide  Chancery,  (4  E). — PAacKNER,  (C  1.,  &c.) — Pleader,  (3F  !•,  &c.) 

PARTNERS  AND  PART-OWNERS. 

Vide  Abatement,  (E   12. — ^F  8.) — Chancery,  (3  V  4.  6,  7.) — Merchant, 

(D). — ^Navigation,  (I  3.) 

PARTRIDGES. 

Vide  Justices  or  Peace,  (B  46.) 

PARTY. 

PARTIES  TO  AN  AGREEMENT  OR  DEED. 
Vide  Chakcbry,  (2C  13.  15.)— Fait,  (B  1.— C  2.— D  2.— E  3.) 

PARTIES  TO  AN  ACTION,  OR  SUIT. 

Vide  Abatement,  (E  8.,  &c. — F  4.,  &c.) — Action,  (B  1.,  &c. — C  1.,  &c.) 
—Baron  and  Feme  (V  &c.) — ^Chancery,  (E  2. — T#  3. — 2  M  1,  2. — 3 
V  1,  2.)— Parcener,  (A  4, 5.) 

PARTIES  AND  PRIVIES. 
Vide  Fine,  (I  1.)— Pleader,  (O  1.,  &c.) 

ACT  OF  PARTY. 

Vide  Abatement,  (H  41.,  &c. — O). 

JUDGE  AND  PARTY. 
Vide  Justices,  (I  3.) 

MISDEMEANOR  OF  JURY,  OR  PARTY. 
Vide  Pleader,  (S  46,  47.) 

NEGLECT  OF  PARTY. 
Vide  Retorn,  (D  2.) 

[♦]PRECE  PARTIUM. 
Vide  Abatement,  (121.) 

[PARTY-WALL.] 

I^The  three  inontife'  notice,  under  st.  14  Geo.  3.  c.  78.  a.  38.  (9.  v.)  of  the 
building  of  a  party-wall,  is  only  requisite  where  the  party  is  either  ignorant 
of,  or  adverse  to  the  building,  not  where  he  consents*     5  T.  R.  130. J 

[The  separate  owners  of  adjoining  tenements  are  owners  in  severalty, 
each  half,  of  the  party-wall,  though  built  at  their  joint  expense.  5  Taunt.  20.1 
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348  PARTY-WALL. 

[A.,  a  builder,  proposes  to  B.,  the  occupier  of  fhe  adjoining  house,  to 
build,  a  party- wall,  and  states  the  expense  ;  B.  answers,  '^  Veryr  well,  I  ex- 
pect to  pay  what  is  right  and  fair,"  and  the  wall  is  built.  Held,  that  A«  was 
entitled  to  recover  from  B.  bis  share  of  the  expense,  without  reference  to  the 
building  act.  14  G.  3.  c.  78.  2  Mars.  435.  7  Taunt.  158.  SembU. 
that  B.  having  asked  300/.  f6r  his  lease,  he  was  to  be  considered  as  owner  of 
the  improved  rent  within  the  act.     Ibid.] 

[By  Stat.  14  G.  3.  c.  78.  s.  41.  the  expense  of  a  party-wall  is  thrown  upon 
the  owner  of  the  improved  rent ;  which  term, ''  improved  rent,"  stands  contra- 
distinguished from  some  other  rent ;  therefore,  where  none  other  exists  but 
that  originally  reserved,  the  original  lessor  is  the  party  liable  ;  as,  where  the 
lessee  assigns,  (not  under-lets)  the  premises.     3  T..  R.  458.] 

[In  deciding  the  question  who,  as  owner  of  the  improved  rent,  is  liable  to 
the  expenses  of  a  party-wall,  the  covenants  (as'  for  repairs)  between  the  par- 
ties, cannot  be  taken  into  the  account.     1  B.  &  P.  303.] 

[The  landlord  of  a  house  rack-rented,  not  the  lessee  who  has  improved  it, 
is  liable  to  the  expense  of  a  party- wall,  since  the  words  of  the  statute  14  G. 
3.  c.  78.  s.  41.,  *'  owner  of  the  improved  rent,"  are  not  to  be  construed 
"  owner  of  the  improved  value."     8  T.  R.  214.] 

[If  premises  held  under  a  building  lease  are  afterwards  let  at  an  improved 
rent,  the  owner  of  that  rent,  and  not  the  owner  of  the  ground-rent,  is  liable 
for  the  expense  of  a  party-wall  under  st.  14  G.  3.  c.  78r  s.  41.  5  T.  R. 
130.] 

[where  a  hou«e  rack-rented  is  under-let  at  an  advanced  rent,  the  first  les- 
see is  liable  for  the  expenses  of  a  party-walk     1  B.  &  P.  303.] 

[Neither  possession  of  a  house,  nor  the  demise  of  a  house,  in  consideration 
of  the  cost  the  tenant  has  incurred  in  building  it,  proves  that  the  tenant  wa^, 
at  the  time  of  building  it,  the  owner  of  the  improved  rent,  to  subject  him  to 
contribution  to  a  party-wall  previously  built.     6  Taunt.  249.] 

[The  regulations  prescribed  by  sect.  41.  ofst.  14  G.  2.  c.  78.  to  be  obser- 
ved previous  to  an  action  for  the  expenses  of  a  party-wall,  apply  as  well 
wiiere  the  owner  himself  as  a  tenant  is  the  occupier  of  the  house  liable.  2 
Taunt.  62.] 

[If,  in  trespass  against  the  owner  of  a  house  adjoining  to  the  plaintiflTs,  in 
the  metropolis,  for  taking  down  his  party-wail,  and  building  upon  it,  it  ap- 
pears at  the  trial  that  the  defendant  was  authorised  in  what  he  had  done  by  the 
provisions  of  the  building  act,  14  G.  3.  c.  78.,  and  thereupon  [*]the  plain- 
tiff be  non-suited,  the  defendant  will  be  entitled  to  treble  costs.  9  East, 
322.1 

[Under  the  party- wall  act,  a  landlord  is  bound  to  reimburse  his  tenant, 
only  in  respect  of  money  paid  to  the  adjoining  owner.     10  East,  227.] 

[Under  a  stipulation  in  a  lease,  that,  "  it  is  the  true  intent  and  meaning 
of  these  presents,  and  of  the  parties  hereto,  that  the  landlord  shall  receive 
the  yearly  rent  of  60/.  hereby  reserved,  in  net  money,  without  any  deduc- 
tion, defalcation,  or  allowance  out  of  the  same  on  any  account  whatsoever," 
coupled  with  a  covenant  by  the  tenant,  ^'  to  bear  a  reasonable  share  and 
proportion  of  or  for  and  towards  supporting,  repairing,  amending,  and  cleans- 
ing all  party-walls  belonging,  or  which  hereafter  shall  belong  to  the  pre- 
mises," the  tenant,  not  the  landlord,  is  liable  to  contrtUite  to  a  party-wall 
built  during  the  term.     8  T.  R.  e02.] 

[A  person  who  has  lights  in  an  edihce  carried  up  above  a  party  wall,  not 
warranted  by  the  buildiog-act,  14  G.  3*  c.  78.,  may  neverthele^  recover 
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against  the  owner  of  adjoining  land,  who  contribate<]|  to  the  party-walL  (of, 
obstructiiig  the  plaintiflPi  lights.     ^  Taunt.  465.] 
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(A)  GRANT  BY  THE  KING ;  HOW  MADE,  Le,   p.  344. 

(B)  THE  FORM  OF  LETTERS  PATENT,  p.  344. 

(C)  UNDER  WHAT  SEAL  MADE ; 

(C  1.)  The  several  aeals  of  the  kmg,  p.  346. 

(0  a.)  When  under  the  great  seal.  p.  345. 

(C  3.)  When  under  the  exchequer  seal.  p.  34161. 

fC4.)  Or  the  duchj  seal.  p.  346. 

(C  5.)  Or  under  the  privy  seal  p.  346. 

f  C  6.)  Under  the  privy  signet  p.  347. 

(C  7.)  Sign  manual,  p.  347,      • 

(D)  THE  MANNER  OF  PASSING  A  PATENT:  by  the  Bt.  27  H.  8. 

11.  p.  347. 

(B)  INROLMENT  OF  A  PATENT,  p.  349, 

[^El.)  Infringement  of  a  patent.)]  p.  35a 
[(E  2.)  Statute,  21  Jac.  1.  c.3.)]  p.  350. 

(F)  REPEAL  OF  A  PATENT, 

(F  1.)  In  wha^t  cases  it  may  be : — ^where  the  ps^tei^t  was 
ofa  thing  which  the  king  could  not  grant.  p.SdQ. 
(F  2,)  Or  founded  upon  a  false  suggestion,  p.  351. 
(F  3.)  Or  a  forfeiture  be  committed,  p.  351, 
•  (F4.)  If  there  are  two  patents  of  the  same  ^hing  :-^whei) 

a  scire  Jacias  lies  by  the  patentee,  p.  351. 
(F  5.)  When  a  scire  facias  is  qot  necessary,  p.  3^1. 
[*J(F  6.)  Scire  facias  for  repealing  a  patent :— In  wha* 

court  it  lies.  p.  352* 
.  (F  7.)  In  what  manner  sued.  p.  352. 
(F  8.)  Pleas  to  a  scire  facias^  and  judgment  on  confesr 
sion  or  by  default,  p.  352. 

(G)  SURRENDER  OF  A  PATENT,  p.  353. 

JH)  HOW  A  PATENT  SHALL  BE  PLEADED,  p.  353, 

(A)  GRANT  BY  THE  KING ;  HOW  JfADE,  &c. 

The  king  panhot  grant,  or  take  anj  thing,  but  by  matter  of  record.  Vid$ 
Prasrogative. 

TA  patent  was  granted  to  A.  B,  for  a  new-invented  niethod  of  using  an 
old  engine  in  a  more  beneficial  manner  thaq  was  before  known.  Tbe  spe- 
cification stated,  that  the  metl^od  consisted  of  certain  principles,  and  der 
(cribed  the  mode  pf  applying  those  principles  to  the  purposes  of  the  inven'^ 
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tioDy  and  an  act  of  parliament,  reciting  the  patent  to  have  been  for  the  mak* 
ing  and  vending  certain  engines  by  him  invented,  extended  to  A.  B.,  for  a 
longer  term  than  fourteen  years,  the  privilege  of  making,  constructing,  and 
selling  the  said  engines.  Held,  that  the  invention  was  the  subject  of  a  pa- 
tent, and  that  the  patentee's  right,  under  the  patent  and  act  of  parliament, 
was  valid.  0  T.  R.  95.  2  H.  B.  4G3.  ;  the  court  was  divided.  Lolft. 
395jl 

[The  patent  must  not  be  more  extensive  than  the  invention.  If,  there- 
fore, the  invention  consist  in  an  addition  or  improvement  only,  and  the  pa-* 
tent  be  for  the  whole  machine,  or  manufacture,  it  is  void.     1 1  East,  109. J 

[If  a  patent  is  obtained  for  making  several  things  by  ouc  process,  and  the 
process  fails  in  producing  any  one,  the  patent  is  void.     The  consideration  . 
of  the  patentee's  exclusive  right  was  the  producing  the  several  things  speci- 
fied, and  the  whole  of  them;  now  a  part  of  that  consideration  has  failed, 
and  with  it  bis  right.     1  T.  R.  602.] 

(B)  THE  FORM  OF  LETTERS  PATENT. 

The  king  in  his  patents  was  named  in  the  singular  number,  till  the  time 
of  king  John  :  but  since,  has  used  the  plural  number.     2  Inst.  2. 

So,  the  direction  of  patents,  till  R.  2.,  was  (and  now  is,  of  patents  of  dig- 
nity) omm^«i^  archiepiscopiSf  ducibu$,marchionibus,  comitibusy  episcopis,6^Cm 
But  in  other  patents  it  is  now,  omnibus  ad  quos  prasentes  Uteres  venerintj  &c* 
2  Inst.  1. 

So,  the  king,  by  his  patent,  ought  to  make  a  grant  of  lands. 

But,  by  the  st.  31  H.  8.  13.  s.  19.  a  patent,  by  which  the  king  bargained 
and  sold  lands  which  belonged  to  a  monastery,  (without  the  word  grant,) 
being  made  after  4  Feb.  27  H.  8.  and  witliin  three  months  after  the  st.  31 
H.  8.  shall  be  good.     R.  Mo.  681. 

So,  the  clause  of  his  testibus  was  used  temp.  H.  3.  Ed.  1,  2  &  3.  and  be* 
fore,  in  grants  of  franchises  and  inheritances.     2  Inst.  77. 

And  is  now  used  in  patents  for  creation  of  dignity.     2  Inst.  77. 1. 

But  temp.  R.  2.  teste  meipso  was  inserted  in  the  place  of  his  iesttbus,  in 
other  patents.     2  Inst.  78. 

[*](C)  UNDER  WHAT  SEAL  MADE. 
(C  1.)  The  several  seals  of  the  king. 

William  the  Conqueror  sealed  his  patents  with  an  impression  upon  wax. 
2Rol.  (180.)  1.  45.  181.  1.  30.     Vide  F^it,  (A  2.) 

So,  William  Rufus.     (Vide  2  Rol.  181.1.  36.) 

Rich.  I.  first  used  a  seal  of  arms  for  his  seal.     2  Rol.  181.  1.  21. 

And  after  his  return  from  Jerusalem,  changed  his  arms  from  two  lions 
combatant  to  three  lions  passant.     2  Rol.  18 1 .  1.  25. 

The  law  takes  notice  of  three  seals'of  the  king,  the  great  seal,  the  privy 
seal,  and  the  signet.     2  Inst.  554, 

If  mention  be  of  the  king's  seal  generally,  it  shall  be  understood  of  tho 
great  seal.     2  Inst.  555. 

The  great  seal  is  in  the  custody  of  the  chancellor,  the  privy  seal  in  the 
custody  of  the  clerk,  or  lord-keeper  of  the  privy  seal,  and  the  signet  in 
the  custody  of  the  principal  secretary,  who  has  four  cicrks  of  tlic  signet. 
2  Inst.  554,  555,  6.56.  ^ 
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(C  2.)  When  under  the  great  seal. 

By  the  common  law,  no  grant  of  the-  king  is  available,  or  pleadable,  un- 
less under  the  great  seal.     R.  2  Co.  16.  b.     2  Rol.  182.  L  5. 

And  therefore,  if  the  king  presents  to  an  advowson,  to  which  he  has  a 
right  jure  coronos^  unless  under  the  great  seal,  it  shall  be  void.  R.  Cro. 
Gar.  99. 

So,  a  grant  of  all  inheritances,  or  chattels  real,  ought  to  be  by  the  great 
seal.     Mo.  476. 

A  grant  of  a  protection,  or  essoine  de  strviiio  regis*  3  Inst.  555..  Vide 
post,  (C  6.) 

So,  a  grant  of  an  office  to  another  in  fee,  or  for  life,  &c«     R.  1 1  Co.  4.  a« 

So,  an  office,  or  commission  for  entitling  the  king,  ought  to  be  under  the 
great  seal.     R.  Cro.  Car.  173. 
•   So,  a  grant  of  a  ward  ought  to  be  under  the  great  seal.  Cro.  El.  S5i. 

So,  the  king^s  writ  ought  to  be  sealed  with  the  great  seal.     2  Co.  1 7.  b. 

For,  by  the  st.  jirt.  super  Chartas^  2B  Ed»  1.  6.  under  the  little  seal  shall 
not  issue  a  writ  which  touches  the  common  law.     Vide  post,  (C  5.) 

A  grant  under  the  great  seal  shall  be  good,.where  it  might  have  beeri  made 
under  another  seal :  as,  if  the  king  presents  to  a  church  of  his  ward,  under 
the  great  seal ;  though  it  might  have  been  made  under  the  seal  of  the  court 
of  wards.     R.  Cro.  Car.  99. 

[The  king  may  create  an  Irish  peer  under  the  great  seal  of  Great  Britain. 
La.  Raym.  13.]* 

If  he  grants  lands  within  the  duchy  of  Lancaster,  rendering  rent  to  the 
court  of  augmentations  ;  though  such  rent  was  payable  before  to  the  duke 
of  Lancaster ;  and  the  grantee  shall  pay  only  the  latter  rent.     Da1.^9. 

[It  is  one  of  the  provisions  of  the  act  of  union  40  G.  3.  c.  67. ;  that  the 
great  seal  of  Ireland  may,  if  his  majesty  shall^so  think  fit,  after  the  union  be 
used  in  like  manner  as  before  the  union*] 

[*](C  3.)  When  under  the  exchequer  seal. 

But,  by  the  course  of  the  exchequer,  a  lease  for  years  by  the  king,  by  the 
exchequer  seal,  will  be  good.  R.  2  Co,  16  b.  2  Rol.  182.  U  35.  R.  1 
And.  191.     2  Cro.  109. 

So,  a  lease  for  lives.  R.  2  Rol.  182. 1.  45.  Cro.  Car.  513.  ;  for  it  is 
the  aucient  usage  of  the  court.     Dub.  but  no  judgment.     F,g.  90.  290. 

So,  the  grant  of  the  benefit  of  an  outlawry.     R.  2  Rol.  182.  L  30. 

So,  the  king  may  make  any  ouq  bailiflf  of  his  manor,  by  patent  under  tbtt^ 
exchequer  seal.     2  Rol.  1 82.  1.  25. 

So,  a  commission  under  the  exchequer  seal,  for  the .  information  of  the 
king  only,  will  be  good.     R.  Cro.  Car.  173.  ■ 

So,  the  custody  of  lands  forfeited  for  attainder,  &c.  may  be  under  the  ex- 
chequer seal.     R.  2  Cro.  109. 

So,  a  grant  under  the  seal  of  the  court  of  wards,  of  a  thing  which  related 
to  his  ward,  was  good  :  as,  a  presentation  to  an  advowson  of  his  ward.  R. 
Cro.  Car.  99.     R.  2  Cro.  248. 

So,  a  lease  by  the  king  of  the  lands  of  the  ward,  during  the  ward's  minor- 
ity.    R.  Cro.   El.  851. 

But  a  presentation  under  the  exchequer  seal  is  not  good.     2  Cro.  248. 

(C  4.)  Or  the  duchy  seal. 

So,  a  grant  under  the  duchy  seal,  of  lands  within  the  county  palatine   of 


Lancaster^  shall  be  as  good  as  if  it  was  under  the  seal  of  the  county  pala- 
tine of  Lancaster.     Semb.  1  Ver.  295.     R.  1  Ley.  28. 

iSdy  leases  in  possession  or  reversion,  of  lands  witbin  the  county  palatine^ 
bnderthe  duchy  Heal,  are  of  the  sanie  validity  as  a  lease  of  lands  of  the 
crown  ander  the  great  seal.     4  Inst.  209^ 

And  byHhe  st.  3  H.  7.  grants  of  lands,  advowsons,  &c.  parcel  of  the  duchy 
of  Lancaster)  are  void,  if  not  under  the  duchy  seal.     Vide  Plo.  218. 

And  therefore,  a  grant  under  the  great  seal  only  is  not  good.     Hard.  1 7K 

So,  a  grant  to  a  corporation  of  lands  Within  the  duchy,  is  good  under  the 
duchy  steal. 

So,  the  king  may  make  a  corporation  under  the  duchy  ^eal,  within  the 
county  palatine  ;  though  not  out  of  it.     Mo.  167.     2  Leo.  151. 

So^  a  grant  of  the  next  avoidance  of  a  church,  the  advowson  of  which 
belongs  to  the  duchy,  under  the  great  seal,  is  not  good ;  for  it  ought  to  be 
vindtt  i!be  dtfcfay  seal;     2  Roh  1 82.  I.  20. 

So,  a  presentation  to  an  advowson,  parcel  of  the  duchy,  ought  to  be  ub* 
der  the  duchy  seal.  R.  cont.  that  it  may  be  under  the  great  seal ;  fer  it  is 
a  {r^'it  fallen,  and  not  within  the  st*  3  H.  7.  being  but  a  recommendation  of 
a  clerk  to  the  ordinary,  which  may  be  by  parol.  1  Rol.  182.  1.  15.  Mo. 
874.     1  BrowB,  162. 

(C  6.)  Or,  under  the  privy  seal. 

So,  the  king  may  dispose  of  a. chattel  under  his  privy  seal :  as,  he  may 
Issue  his  treasure  under  the  great  or  privy  seal.  1 1  Co.  92.  2  Roi.  1 83» 
1^  7.     Mo.  476.     4  Inst.  116.     2  Inst.  555. 

Or,  make  an  x^ligation  under  his  privy  seal.     2  RoL  183. 1.  15. 

Or,  dischar^  a  debt     2  Rol.  183.  K  30.     Hard.  S04.     Sav.  22. 

[*]Though  it  be  a  debt  upoa  a  recognizance  forfeited.  2  Rol.  183.  I*  25* 
S  Inst.  555. 

]So,  by  the  privy  seal,  the  king  may  dispose  armour,  horses,  or  other  per" 
Clonal  things.     Ma.  476. 

Or,  present  to  an  avoidance  t  for  an  interest  does  not  pass ;  but  it  is  the 
domination  of  a  clerk  to  the  ordinary,  which  may  be  by  parol.     2  Cro.  248. 

So,  the  king  may  grant,  by  patent  under  his  privy  seal,  to  make  a  gen- 
leral  attorney  in  all  pleas.     2  Rol.  183. 1.  12.     F.  N.  B.  26.  A. 

Or,  may  commit  to  another  the  office  of  chancellor  in  Ireland.  2  Rol. 
J83. 1.  17. 

Or,  make  a  warrant  for  a  patent.     Semb.  Dy.  133.  b. 

So,  the  king  may  inhibit,  by  private  seal,  quod  ne  exeat  regnum.  2  RoK 
183.  1.28,     2  Co.  17.  b. 

Or,  require  the  levying  of  his  debts.     Mad.  593. 

Or,  make  a  supersedeas  of  process  in  the  case  of  the  king.     2  Inst.  555. 

Or,  grant  a  nisiprius^  where  the  king  is  a  party.     Ibid. 

Or,  allow  a  piek  against  the  king.     Ibid, 

So,  in  other  small  matters  which  do  not  cause  delay  to  the  subject.     Ibid. 

But  by  the  ^t.  Art.  sttper  chartas  6.  de  south  le  petit  ne  issera  desormes  nul 
brief e  que  touche  le  common  ley.     2  Rol.  1 83.  1.  20.   2  Inst.  554. 

So,  a  protection  or  warrant  of  essoigne^  under  the  private  seal-  is  of  no 
force.     2  Rol.  183. 1.  30.     Vide  ante,  (C  2.) 

Nor,  a  grant  of  an  office.     R.  1 1   Co.  4.  a.     Vide  ante,  (C  2.^) 
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(C  6.)  Under  the  privy  signet 

So,  the  king  may  forbid  to  go  out  of  the  realm,  under  the  privj  signet. 
P.  N.  B.  85.  A.    2  RoL  183.  K  51.    2  Co.  17.  b.     2  Inst.  55^. 

But  the  privy  signet  is  not  a  sufficient  warrant  to  issue  treasure.  11  Co* 
02.     2  Rol.  183.  1.  50.     Mo.  4t6.     4  Inst.  116. 

Nor,  to  discharge  a  debt.     2  Co.  1 7.  b.     2  Rol.  183. 1.  55. 

Nor,  to  confess  a  bill  in  equity,  which  prays  to  be  dischatged  froAi  a  debt 
or  account.     R.  Hard.  204. 

(G  7.)  Sign  manual. 

If  the  sign  manual  be  to  a  granft  br  wi^rrant,  reeularly  it  ought  to  be  coun- 
tersigned by  a  principal  secretary  of  state,  or  the  lords  6f  the  treasury.  Eq« 
Ca.  54.  209. 

And  if  it  be  but  a  direction  for  another  act,  as  for  letters  patent  to  be 
made,  &c.  it  is  sufficient  that  it  be  countersigned*     Eq.  Ca.  54. 

If  it  be  of  itself  the  principal  act,  it  is  countersigned,  and  also  sealed  by 
the  signet,  or  privy-seal.     £q.  Ca.  54. 

But  wtnere  an  act  ofparliament  directs,  that  the  king  assign  securities,  &6. 
by  bis  sign  manual,  it  need  not  be  countersigned.     Eq.  Ca.  209. 

(D)  THE   MANNER   OF   PASSING  A  PATENT;   by  the  stat.  27 

H.  8.  11. 

If  the  king  makes  a  grant  by  letters  patent  to  be  passed  under  the  great 
iseal,  by  the  st.  27  H.  8.  11.  every  gift,  grant,  or  writing  made  by  the  king, 
t>r  any  of  his  posterity,  for  that  intent,  to  any  person,  X*Jsigned  by  his  sign, 
inanual,  before  it  pass  any  of  his  seals,  or  other  process  be  made  of  the  same, 
shall  be  brought  to  the  king^s  principal  secretary,  or  one  of  the  clerks  of  the 
signet,  to  be  passed  at  the  office  of  the  signet. 

And  this  extends  to  any  gift  or  graht,  &t.  to  pass  the  great  seal  of  Eng- 
land, Ireland, 'duchy  of  Lancaster,  or  other  county-palatine,  or  principality 
of  Wales,  or  by  other  process  out  of  the  exchequer ;  and  to  all  grants,  which 
^he  master  of  the  wards,  or  surveyor-general  of  the  king's  lands,  or  other 
officer,  by  act  of  pariiament,  or  the  king's  grant,  made  or  to  be  made.  Can 
make,     oy  the  same  statute. 

B^  the  same  st.  27  M.  8.  1 1 .  one  of  the  clerks  of  the  signet,  to  whom  such 
writing  shall  be  delivered  signed  with  the  king's  hand,  shall,  by  warrant  of 
the  same  bill  in  eight  day^  after  its  receipt,  (unless  he  have  knowledge  from 
the  king's  principal  secretary,  or  otherwise,  of  the  king's  pleasure  to  the 
contrary,)  make,  in  the  king's  name,  letters  of  warrant  under  the  hand  of 
such  clerk,  and  sealed  with  the  king's  signet,  to  the  lord-keeper  of  the  privy 
seal,  for  further  process  to  be  had  therein.     Vide  2  Inst.  ^5^. 

And  the  clerk  of  the  privy  seal,  by  examination  of  the  warrant  from  the 
signet  by  the  lord  privy-seal,  shall  in  eight  days  (unless  commanded  by  the 
lord  privy-seal  to  the  contrary)  make  other  letters  of  like  warrant  subscribed 
by  the  said  clerk  of  the  privy-seal,  to  the  lord  chancellor  or  keeper,  chancel- 
lor of  the  duchy  of  Lancaster,  or  Ireland,  treasurer  and  chamberlain  of  the 
exchequer,  chamberlains  of  other  county-palatine,  or  principality  of  Wales, 
or  other  officer,  and  every  of  them,  by  writing,  and  sealing  with  their  seals 
in  their  respective  custodies,  letters  patent  or  close,  or  other  process  re 
qubite  to  such  grants.     By  the  same  st.  sect.  2. 

And  no  clerk  or  other  person,  shall  make  or  procure  any  warrant,  grant, 
&c.  to  be  passed  under  the  said  seals  in  other  faabioo,  on  painof  10/.,  a 
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moiety  to  the  king,  a  moiety  to  him  that  will  sue,  &c.     By  the  same  stat* 
sect.  3. 

Provided  not  to  prejudice  warrants  or  precepts  which  the  lord  treasurer^ 
by  virtue  of  his  office,   may  direct  immediately  to  the  lord  chancellor,  &c. 
for  making  grants,   or  letters   patent  from  the  king,  of  any  offices,  farms  of 
lands,  &c.   belonging  to  his  nomination  or  disposition  :  but  that  the  same 
may  pass  without  signet  or  privy-seal,  as  before.     By  the  same  stat.  sect.  5. 

Provided  leases  of  lands,  &c.  in  the  county-palatine  of  Lancaster,  or 
duchy  of  Lancaster,  which  thie  chancellor  may  grant  in  the  king'*s  name, 
may  pass  under  the  seal  of  the  duchy,  &c.  as  heretofore.  By  the  same 
stat.  sect.  6. 

Provided,  not  to  prejudice  any,  whom  the  king  by  express  command  di- 
rects to  procure  any  thing  to  be  sealed  with  the  king's  seals  concerning  the 
king's  private  affairs,  or  the  affairs  of  the  realm  ;  but  such  things  may  be 
written  and  sealed  without  warrant  or  fees,  at  the  signet  or  privy  seal.  By 
the  same  stat.  sect.  11. 

But  if  a  patent  passes  by  bill  signed,  without  a  privy-seal,  the  patent  is 
subscribed  per  ipsum  regenij  and  the  bill  signed  remains  with  the  chancellor 
for  his  warrant.     8  Co.  1 8.  b.     The  Prince's  Case. 

If  it  passes  by  bill  signed  and  privy  seal,  the  bill  signed  remains  with  the 
clerk  of  the  signet,  and  an  extract  of  it  is  made  by  the  lord  privy  [*]  seal,  for 
making  the  privy  seal,  and  the  privy  seal  remains  with  the  chancellor,  and 
the  patent  is  subscribed,  per  breve  de  privato  sigillo.  8  Co.  1 8.  b.  The 
Prince's  Case. 

Et  auctoritate  parliamenii  is  added  if  it  passes  according  to  the  stat.  27 
H.  8.  1 1 .     8  Co.  1 8.  b.     The  Prince's  Oase. 

If  the  king  signs  the  patent  itself  in  the  upper  part,  and  the  signature  goes 
with  the  great  seal,  it  is  subscribed  per  ipsum  regem  manii  sua  propria.  8 
Co.  1 1 8.  b.     The  Prince's  Case. 

If  it  be  made  by  authority  of  parliament,  it  is  subscribed,  per  ipsum  regem 
ettotum  concilium  in  par  liamento.     8  Co.  19.  a.     The  Prince's  Case. 

If  a  warrant  for  a  patent  be  dated  31  Oct.  37  H.  8.  and  upon  delivery  to 
the  chancellor,  a  memorandum  is  indorsed  1  Dec.  delibcrat.^  omitting  the 
year,  yet  being  filed  among  the  memoranda  of  the  37th  year,  and  the  patent 
being  dated  }  Dec.  anno  37  H.  8.  it  will  be  well.     Semb.  Dy.  133.  b. 

(E)  INROLMENT  OF  A  PATENT.. 

So,  a  patent  ought  to  be  inrolled  ;  otherwise  it  will  be  void.  Vide  post, 
(G). 

And  therefore,  if  a  lease  for  years  be  acknowledged  before  commissioners, 
with  a  prayer  that  it  be  inrolled,  and  such  prayer  be  indorsed,  but  the  lease 
to  the  king  never  is  inrolled  in  the  life  of  the  lessor,  or  of  the  king,  it  will  be 
void.     R.  Lane,  35.  60.     Vide  infra. 

[And  the  patent  must  be  inrolled  within  the  time  limited  ;  and  if,  by  any 
mistake,  it  be  not  inrolled  within  that  time,  the  date  cannot  be  altered  in 
favour  of  the  patentee.     1  Brown,  Ch.  Rep.  578.] 

if  an  officer  surrender  his  office,  and  his  surrender  is  recorded  in  court, 
yet  if  the  patent  is  not  delivered  to  be  caucelled,  the  surrender  is  not  effec- 
lual.     Semb.  Dy.  176.     Vide  post,  (G)— Vide  Officer,  (K  9.) 

So,  if  a  patent  be  delivered  to  be  cancelled,  but  there  is  no  actual  surren- 
der, or  cancelling,  or  vacatur  entered  of  the  inrolment  of  the  patent,  it  is  not 
sufficient.     Semb.  I^nc,  14. 
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But  if  a  deed,  bj  which  a  grant  is  made  to  the  king,  be  acknowleged  before 
a  master  in  chancery,  and  be  delivered  to  be  inrolled,  it  is  sulKcient,  though 
it  be  not  inrolled,  but  put  into  a  chest :  for,  if  it  be  injilaciis  or  memorandis 
of  the  exchequer,  it  may  be  inrolled  at  any  time.  Cout.  Dy.  355.  a.  But 
the  opinion  is  denied  there  in  marg.  and  said  to  be  R.  ace.  Mo.  676.     Hut.  1  • 

So,  if  a  deed  be  inrolled,  by  mistake,  before  the  day  of  the  date.  R.  Mo. 
676. 

So,  if  it  be  acknowledged  before  the  the  attorney  of  augmentations  out  of 
court ;  for  he  is  a  judge  of  the  court.     Ibid. 

So,  if  a  prayer,  that  it  be  inrolled,  be  indorsed,  it  is  sufficient ;  though- 
it  be  not  till  after  the  death  of  the  king.     Semb.  Lane.  32.     But  in  this  case 
it  was  R.  cont.  Lane,  35.  60.     Vide  supra. 

[A  patent  is  void,  if  the  specification  be  ambiguous,  or  give  directions 
which  tend  to  mislead  the  public.     1  T.  R.  602.] 

[So,  if  the  patentee  say  that  by  one  process  be  can  produce  three  things, 
and  be  fail  in  one.     Ibid.] 

[So,  if  the  specification  direct  the  same  thing  to  be  produced  several 
[*Jways,  or  by  several  different  ingredients,  and  any  one  of  them  fail.  Ibid. 
Vide  Trade,  (D  4.)]  • 

[Not  sufficient  for  the  party  applying  for  a  patent  merely  to  answer  ob* 
jections  to  its  being  granted,  but  must  make  out  a  proper  case  for  it.  1 
Ves.  jun.  112.] 

[On  such  application,  the  lord  chancellor  will  take  care  that  the  king  is' 
not  deceived,  nor  his  object  disappointed,  and  will  represent  the  whole  mat- 
ter to  his  majesty  ;  but  will  not  decide  on  the  merits  of  the  various  claim- 
ants.    Ibid.] 

[Will  not  sign  a  patent  which  does  not  put  the  parties  under  some  control, 
although  there  be  no  caveat*     Ibid.] 

Qu.  Whether  a  patent  can  be  the  subject  of  a  trust  ?     Ibid.  1 29.] 
ide  Estoppel  (C). 

[Where  a  patent  is  granted  for  improvements  in  a  machine,  for  which  a 
former  patent  had  been  granted,  and  whereof  a  specification  had  been  inroll- 
ed, ^^  so  as  a  specification,  particularly  describing  and  ascertaining  the  nature 
of  the  said  invention,  and  in  what  manner  the  same  was  to  be  performed, 
should  be  inrolled  -,''  a  general  specification,  describing  the  whole  machine, 
is  sufficient.     11  East,  101.] 

[Where  a  person  obtains  a  patent  for  a  machine,  consisting  of  an  entirely 
new  combination  of  parts,  though  all  the  parts  may  have  been  used  sepa- 
rately in  former  machines,  the  spet'.ification  is  correct,  in  setting  out  the 
whole  as  the  invention  of  the  patentee.  But,  if  a  combination  of  a  certain 
number  of  those  parts  have  previously  existed  up  to  a  certain  point,  in  for- 
mer machines,  the  patentee  merely  adding  other  combinations,  the  specifica- 
tion should  only  state  such  improvements ;  though  the  effect  produced  be 
different  throughout.     2  Mars.  211.] 

[(E  1.)  Infringement  of  a  patent] 

[In  actions  for  infringing  patents,  tlie  plaintiff  must  show  in  what  his  in- 
vention consists,  and  that  he  has  produced  the  effect  proposed  in  the  man 
ner  specified,  though  for  this  purpose  slight  evidence  will  be  sufficient.     2 

T.  R.  606,  607.1 
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[(E  3.)  Statute  21  Jac.  1.  c.  3.)} 

[Patentees  for  new  inveDtions  are  left  by  21  Jac.  1.  c*  3*  to  the  common 
law,  and  tbe  remedies  which  follow  the  nature  of  their  right.  4  Burr.  2323.1 

(F)  REPEAL  OF  A  PATENT. 

(F  1.)  In  what  oases  it  may  be : — ^Where  the  ps^tent  was  of  a 

thing  which  the  king  could  not  grant. 

If  the  king  grant  a  thing  not  grantable,  he,  jure  regio,  for  the  advancement 
of  justice  and  right,  may  have  a  scire  faciai  for  repealing  his  own  letters  pa- 
tent.    4  Inst^  88. 

A&,  if  he  grant  lands  which  were  conveyed  to  the  king  hy  covin  to  defeat  i^ 
subject  of  his  seigniory.     Dy.  269.  a. 

ff  the  king  grant  possessions  part  of  the  duchy  of  Cornwall,  bis  eldest 
son,  when  born,  may  have  a  scire  facias,  in  the  na^^e  of  the  king,  for  repeaU 
ing  1%  without  alleging  fraud,  &c.     2  Rol.  162. 1.  5. 

But  if  the  patent  te  void  in  itself,  non  coricessii  may  be  pleaded  to  [^lit, 
without »  fctVe  facias  to  repeal  it :  as  if  a  commission  be,  that,  upon  a  dis- 
covery of  defective  titles,  a  gi^int  shall  be  mi^de  upon  the  warrant  of  the 
con^miasioners,  without  other  warrant,  and  a  patent  is  made  by  theif  war- 
rant, of  a  thing  out  of  their  commission.     R.  2  Rol.  191.1.  20. 

[Patent  even  in  fee  cannot  stand,  if  abused.     1  Yes.  jun.  118.] 

(F  2.)  Or,  founded  upon  a  false  sugge$(tjioja. 

So,  if  a  grant  be  founded  upon  a  false  suggestion,  the  king«  jure  regio,  may 
have  a  5Ctre/actatf  for  repealing  it.     4  Inst.  88.     2  Rol.  191.  1.  35. 

As,  if  it  recites  another  to  have  an  office,  and  grants  it  cum  post  mortem^ 
sursum  redditiofumj  Sic.  vacare  cantigerit ;  when  he  had  then  forfeited  it. 
Dy.  1 97,  b. 

If  a  pi^tent  be  for  a  market,  adiy)^ctimenhim  of  another  market.  R.-  3  Lev. 
321. 

Though  a  writ  of  ad  quod  damnum  was  executed  hefore  the  patent  pass- 
ed, which  found  it  not  ad  nocumenttim.     R.  2  Vent.  344. 

(F  30  Or,  a  forfeiture  be  committed. 

So,  if  an  officer  makes  a  forfeiture  of  bis  office,  granted  by  patent,  th^ 
king  may  have  a  sfire  facias  for  repealing  his  patent.  Dy.  197,  198.  21 1. 
a.  Vide  post,  (F  6)— Vide  Officer,  (K  1 1.) 

.    And  that,  without  an  inquisition,  or  office  found  of  the  forfeiture.  R.  Dy. 
211.  a. 

(F  4.)  If  there  are  two  patents  of  the  s^e  thin^^ ;— When  a 

scire  facias  lies  hj  the  patentee. 

So,  if  the  king  grant,  by  his  letters  patent,  the  same  thii^  to  several  peri 
sons,  a  scire  facias  li^s  for  repealing  the  last  patent.     4  Inst.  88. 

And,  in  such  case,  the  scire  facias  shall  be  brought  by  the  iSrst  patentee. 
4  Inst.  88.  Dy.  197.  b.  198.  ^  Adm.  Dy.  133.  b.  2  Rol.  191.  1.  50. 
Cont.  39  H.  6.  33. 

Though  both  patents  are  made  of  the  reversion  of  s\n  office,  to  take  effect 
at  the  same  time.     Dy.  198.  a. 
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And  a  scire  facias  bj  the  last  patentee  shall  not  be  allowed,  thoagh  be 

«ecms  to  hare  the  right  with  him.     R.  Dy.  276..b.277.  a.  Vide  post,  (F  5.) 

.  So,  if  a  patent  be  made  to  the  prejudice  of  another,  he  may  have  a  scire 

facias  to  repeal  it:  di^,  if  a  market,  fair,  &c.  be  granted  to  the  annojance  of 

an  ancient  market  of  another.     Dy.  276.  b. 

So,  if  a  tenure  be  fotind  of  the  king  by  office,  upon  which  the  king  grants 
the  ward,  after  traverse  of  the  office.  A.,  who  was  re&lly  the  lord,  may  have 
%-8cire  facias  against  the  grantee.     2  Rdl.  191.  1.  45. 

(F  6.)  When  a  scire  fadas  is  not  ncicesdary* 

But  if  there  be  only  one  patent,  the  patentee  shall  not  be  ousted  by  the 
king  for  a  cause  of  forfeiture,  without  a  scire  facias  against  hitri  at  the  suit 
of  the  king.     Dy.  1 98.  a.     R.  Dv.  21 1 .  a.     2  Rol.  1 92.  1.  2. 

Except  where  the  cause  of  for^iture  appears  by  office,  or  other  record : 
for  then  the  king  may  oust  the  patentee  without  a  scire  facias.  R.  9  Co*  95, 
96.     2  Rol.  191.  1.  10. 

[*]If  the  king  grants  by  patent  to  A.,  and  afterwai^ds  hj  a  second  patcint 
grants  another  thing  to  B.,  who  by  colour  of  it  ousts  A.,  where  in  truth  A. 
had  not  a  grant  for  the  same  thing  ;  he  shall  not  have  a  scire  facias^  but  an 
assise.     2  Rol.  192.  1.  12. 

If  the  king  grants  the  same  thing  io  divers,  by  two  several  patents,  the 
second  patentee  cannot  have  a  scire  facias  aga(inst  the  first.  2  Rol.  191. 1. 
62.     Vide  ante,  (F  4.) 

(F  6.)  Scire  facias  for  repealing  a  patent : — ^In  what  court  it 

lies* 

A  scire  facias  for  repealing  a  patent  may  be  sued  in  chancery.  4  Inst. 
Y9.  88.  Dy.  197.  b.  3  Lev.  220.  Vide  Chancery,  (C  1.)  Vide  ante, 
(Fl.,  &c.) 

[If  scire  Jacias  out  of  the  petty  bag  is  returnable  coram  nobis  in  cancellaria 
nostra  in  octab.  &c.  ubicvnque  tunc  fucrit,  it  is  good  without  being  limited 
ubicunque  in  Anglia.     Str.  146.] 

So,  a  scire  facias  for  repealing  a  patent  of  the  king,  may  be  brought  in 
B.  R.     4  Inst.  72. 

If  it  be  returnable  there,  only  B.  R.  hath  jurisdiction  to  exan^ne  the  irreg- 
ularity of  the  issuing,  return,  &c.     Mod.  Ca.  229. 

It"  may  be  sued  by  the  king^  or  by  him  who  has  a  prejudice  by  the 
patent.     R.  Mod.  Ca.  229. 

(F  7.)  in  what  manner  used« 

A  scire  facias  ought  to  be  founded  upon  some  record  ;  and  therefore,  a 
scire  facias  to  repeal  a  patent  ought  to  be  in  chancery,  where  the  patent  19 
upon  record  ;  or  in  a  court  where  a  forfeiture,  or  other  cause  of  repeal  ap-^ 
pears  by  office,  or  other  matter  upon  record  in  the  same  court.  R.  3  Lev. 
223.     Semh.  Mdd.  Ca.  229. 

But  the  patent  itself  is  a  sufficient  record,  Upon  which  a  scire  facias  may 
be  founded  for  repealing  the  patent.-   R.  3  Lev.  223. 

So,  an  inqiiigition,  which  nnds  a  patent,  and  a  cause  of  forfeiture,  is  a. 
sufficient  ground  for  a  scire  J  acta  s.     Vide  Officer,  (K  11,  &c.) 

So,  an  informatiou,  or  an  indictment,  for  an  offisnce  which  is  a  cause  of 
.     forfeiture,  and  a  xbnviction  in  it. 

A  scire  facias  is  sufficient,  if  it  alleges  a  matter  by  datum  est  no  bis  intelli" 
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gi  quod^  &€• ;  for  that  is  sufBcieDt  to  put  the  party  to  an  answer.  R.  3  Ley« 
222. 

So,  if  a  scire  facias  be  bj  the  king  for  repealing  a  patent  upon  a  forfeiture 
of  an  office,  the  cause  of  forfeiture  ought  to  be  mentioned  in  the  writ.  Dj. 
198.  b. 

But  if  a  scire  facias  be  by  a  former  patentee,  the  writ  need  not  mention 
any  cause  of  forfeiture.     Dy.  1 9d.  b. 

(F  8.)  Plea  to  a  scire  facias^  and  judgment  upon  confession,  or 

by  default. 

If  the  defendant  in  a  scire  facias  can  say  nothing  for  maintaining  the  pa- 
tent, judgment  may  be  for  annulling  the  patent  upon  his  confession.  Dy . 
197Tb. 

So,  judgment  shall  be  in  the  same  manner,  if  the  defendant,  being  return- 
ed warned,  makes  default.     Dy.  197.  b.    2  Rol.  192.  1.  20.  25. 

Or,  if  the  default  be  upon  two  nihils  returned.     Dy.  198.  a. 

[*]So,  the  defendant  may  demur  upon  a  scire  facias^  if  the  matter  alleged 
be  not  sufficient  for  a  repeal  of  the  patent.     3  Lev.  221  • 

[That  the  grant  (without  mentioning  the  user)  is  io  the  prejudice  of  &c. 
is  a  good  issue.     H.  3.  G.  Str.  43.] 

The  judgment  In  a  scire  facias  for  repealing  a  patent  shall  be,  quod  Uteres 
patentes  domini  regis  revocentur^  cancellenturj  evacuentitrj  et  adnulUntur^  et 
vactics,  invalides^  etpro  nidla  penitus  haheantur^  ac  quod  irrotulamentum  eorum 
eancelhtur^  cassetury  et  adnihiletur.     4  lust.  88.  Dy.  197.  b. 

(G)  SURRENDER  OF  A  PATENT. 

So,  if  a  man  surrender  his  patent,  and  it  be  cancelled,  and  a  note  of  it  inr 
dorsed,  and  afterwards  the  surrender  inrolled,  it  shall  be  vacated  by  iU  Dy. 
167.  a. 

And  after  the  vaca/tir  entered  upon  the  roll,  a  constat  of  it  shall  not  be  grant- 
ed*    Dy.  167.  a.  inmarg. 

If  a  patent  be  to  two,  and  the  chancellor  makes  a  duplicate,  and  delivers 
the  original  to  one,  and  the  duplicate  to  the  other,  a  surrender  of  the  original 

} latent  is  sufficient,  though  the  duplicate  be  not  surrendered  or  cancelled  ; 
or  the  duplicate  was  made  by  the  chancellor,  without  a' warrant.     R.  Dy. 
1 79.  b. 

But  a  surrender,  and  cancelling  with  an  indorsement  of  it,  is  not  sufficient, 
if  the  surrender  be  not  inrolled.     Dy.  167.  a.  195.  a. 

Nor,  a  surrender  to  a  master  in  chancery  out  of  court,  which  was  accepted 
by  him,  and  inrolled,  without  delivery  of  the  patent  to  be  cancelled.     Semb. 
Dy.  176.     Vide  Officer,  (K  9.) 
Vide  ante,  (E). 

(H)  HOWr  A  PATENT  SHALL  BE  PLEADED. 

If  a  man  pleads  a  grant  by  letters  j)atent9  he  ought  to  shew  under  what 
seal.     Per  Hale,  1  Vent.  222. 

[When  the  defendant  pleaded  letters  patent  to  a  quo  warranto  information, 
and  made  a  profert  of  them,  the  court  refused  oyer  in  another  term  than  that 
in  which  the  profert  was  made.     1  T.  R.  1 49.] 

Vide  Pleader,  (C  62,  &c.) 
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RIGHT  PATENT. 
Vide  Droit,  (B  1,  &c.— D). 

Vide  more  relating  to  Patent,  in  Dignity,  (C  4.)— Dismes,  (C  5.—E  7.) 
—Grant,  (G  I,  &c.)— Parliament,  (L  36.)— Viscount,  (G  5.) 

PATRON. 

Vide  Apvowsob.— Ecclesiastical  Pbesoks,  (C  10,  11.)— EsoMSS,  (H  2. 

5.)— Visitor,  (A  4.)  ^ 

PAUPER. 

SUIT  IN  FORMA  PAUPERIS. 
Vide  Forma  Pauperis. 

[•]POOR. 
Vide  Justices  or  Peace,  (B  64,  &c.) 

PAWN. 

Vide  Mortgage. 

PAWNAGE,  OR  PANNAGE. 

Vide  Chase,  (O  2.)— Grant,  (E  8.) 

PAYMENT.  ^ 

Vide  Chancery,  (4  F) — Merchant,  (P  1,  &c.)— Plkadeb,  (2  G  lO,-- 5?. 

PAYMENT  OF  DEBTS. 

Vide  Administration,  (C  1,  2.)— Chancery,  (3  A  3,  &c.— 3  P 1, 4c.— 

4Hl.— 4W14.) 

PAYMENT  OP  LEGACIES. 

Vide  Administration,  (C  3,  &c.)— Changery,  (3  A  3,  &c. — 3  G  3,  &c. 

—3  Y  3.  6.) 

PEACE, 

Vide  Leet,  (M  9.) — Pr^rooative,  (D  1,  dre.i 
JUSTICES  OF  PEACE. 

Vi4e  Title  Justices  of  Peace. — Dismbs,  (M  4.) — FoRciBts  Entry, (A 

1.— P  1,  &c.  12,  &c.)— London,  (K  6.) 
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CLERK  OF  THE  PEACE, 

Vide  Justices  or  Peace,  (D  $.) 

CONTRA  PACEM. 

Vide  Action  opon  the  case,  (C  4.)-^Pleader,  (3  M  8.) — Prohibition, 

(F7.) 

SURETY  OF  THE  PEACE. 

Vide  Forcible  Entry,  (D  16,  &c.)— Jostices  op  Peace,  (B  5,  6,  7.) 

PECULIAR. 

Vide  Administration,  (B  6.)— Administrator,  (B  3,  5,) 

[♦]PEER  AND  PEERAGE. 

Vide  Abatbhent,  (D  4.)— Chancery,  (D  2.)— Dignity,  per  totum.— Ect 
CLESiASTiCAL  Persons,  (C  1.) — Nobility. — OrricER,  (E  5.) — Parlia- 
ment, (L  16,  &c.) — Scotland,  (£J  4,  6.) — Serement,  (C). 

PENAL  STATUTE. 

Vide  ActiQN  upon  Statute?  per  totum. — ^Forfeiture  (€)• — ParliamenT| 

(R  19,20.) 

PENALTY. 

Vide  ALtB0iANCE,(B  4.) — Chancery,  (3  S  2. — 4  D  16,  19.)— Forfeiture, 
"^^Heresy,  (B  6.— Penal  Statute. — Pr-«:rogative,  (D  60.) 

PENSIONS. 

t^ide  Prohibition,  (G  11.) — Tenths,  (D.) 

PERAMBULATION  OF  A  FOREST, 

Vide  Chase,  (G  1.— I  1,  2.) 

PERAMBULATIONE  FACIENDA. 

Vide  Pleader,  (3  G.) 

PERFORMANCE. 

Vide  eHANCBRY,  (2  C  I,  iic. — 2  X  1,  2. — 4  D  4.  14.) — Condition,  (G  1, 
&c. — K  1. — L  1,  &c. — M  2,  &c.) — ^Covenant,  (E  2.) — Estates,  (A  7, 
8.)_Pleader,  (C  51,  &€.— 2  G  15 — 2  V  13.—  2  W  33.) 

PERJURY. 

Vjde  Action  upon  the  Case,  (B  7,  8.) — ^Justices  op  Peace,  (B  102,  &c.) 
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PEHPETUITY. 

Vide  Chancert,  (4  G  1,  &c.) 

PERSONATING.  - 

« 

Vide  AcTioH  upon  the  case  for  a  Deceipt,  (A  3.) 

[PETER-HOUSE  COLLEGE.] 

[Under  the  statate  de  eUctione  magistri  of  Peter-house  College,  Cambridge^ 
the  Bishop  of  Ely  has  only  a  discretion  which  of  the  two  candidates  [*1pre- 
sented  to  him  bj  the  fellows  he  will  prefer.  He  cannot  enquire  into  their  fit- 
ness ;  a  question  to  be  decided  bj  the  fellows  alone ;  in  selecting  one,  there- 
fore, he  does  not  act  in  hia  capacity  of  visitor,  but  under  a  definite  power, 
delegated  by  the  statute.     2  T.  R*  290.] 

[The  meaning  of  the  statute  de  prafeciione  ct  Qualit(;ite  magistri  of  Peter- 
house  College,  Cambridge,  is  that  in  election  oi  a  master,  regard  shall  al- 
ways be  had  to  thescholars,  so  that  if  there  be  any  among  them  who  arequal- 
ified,  they  shall  be  preferred  to  all  others;  but  it  there  be  none  such  among 
the  scholars,  then  the  two  to  be  returned  to  the  bishop  shall  be  taken  from 
among  other  persons  indifferently*     2  T.  R*  290.] 

PETITION. 

Vide  Parliament,  (F  I,&c. — L  2, 14,  15.) — Prerogative,  (D  78,  &c.) 

PETIT  CAPE, 

Vide  Procsss,  (D  5.) 

PETIT  CONSTABLE. 

Vide  Leet,  (M  6.) 

PETIT  LARCENY. 

Vide  Justices,  (O  4.) 

PETIT  TREASON. 

Vide  FoRPEiTORE,  (B  3.  5.) — Justices,  (L  1,  &c. — ^Y  4.) 

PHEASANTS. 

Vide  Justices  of  Peace,  (B  46.) 

PHYSICIANS. 

(A)  PHYSICIANS  }  THE  COLLEGE  OF  PHYSICIANS,  p.  356. 

(B)  PRIVILEGE  OF  A  PHYSICIAN,  p.  358. 
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(C)  APOTHECARY,  p.  359, 

(D)  surgeon,  p.  359, 

(A)  PHYSICIANS ;  THE  COLLEGE  OF  PHYSICIANS. 

All  medicines  are  admiaiatered  bj  physicians,  apothecaries,  or  surgeons. 

[*}By  charter  23  Sept.  10  H.  8«  the  king  incorporated  the  physicians  in 
London,  per  nomen  prtBsidentis  et  collegii,  sive  communitatis  facultatis  me- 
dicificB  London.     8  Co.  1 08.  114. 

And  granted  by  the  same  charter,  that  within  seven  miles  of  London,  or 
within  London,  none  shall  practise  physic,  if  he  be  not  allowed  by  the 
president  and  college  sub  pana  5/.  per  mensem,  a  moiety  to  the  king,  a 
moiety  to  the  college.     8  Co.  114. 

And  that  there  be  four  censors  annually  chosen  by  the  college,  qui  hm* 
berent  scrutinium^  correctionemy  et  gubemationem  omnium  medicorum  facui" 
tatem  illam  uten.  in  London,  out  suburbia^  aut  7  milliard  in  circuitu  ejusdem 
civiiat.^  et  omnium  medicinarum,  &c.     (Vide  8  Co.  114.  b.) 

By  the  st.  1 4  H.  8.  5.  this  corporation,  and  every  clause  in  the  same 
charter,  are  confirmed. 

And  afterwards,  by  the  st.  1  Mar.  9. 

So,  by  the  same  st.  1  Mar.  9.  it  is  enacted,  that  if  the  said  president  and 
college,  or  such  as  they  yearly  authorise  to  search,  examine,  correct,  &c. 
commit  any  offender  for  his  offence,  to  any  prison  in  London,  the  gaoler, 
&c.  shall  keep  him  without  bail,  till  discharged  by  the  president,  or  those 
authorised,  &c.  on  pain  of  double  the  fine  or  amerciament  assessed  on  the 
offender ;  so  as  such  fine^  &c.  exceed  not  20/.  at  any  one  time :  a  oAoiety  to 
the  king,  a  moiety  to  the  college. 

So,  by  the  st.  14  H.  8.  5.  no  person  shall  practise  physic  through  Eng- 
land, till  examined^t  London  by  the  president  and  three  elects,  and  having 
letters  testimonial  from  them  ;  except  he  be  a  graduate  of  Oxford  or  Cam- 
bridge, &c. 

And  therefore  if  any  (not  a  graduate  of  one  of  the  universities)  practise 
physic  in  London,  or  within  seven  miles,  without  licence  of  the  college 
of  physicians,  he  shall  be  subject  to  5L  per  month  penalty.  R.  3  Bui.  185^ 

Though  he  be  a  man  of  skill :  for  the  st.  14  H.  8.  5.  extends  to  all  phy- 
sicians.    Pal.  486. 

So,  if  he  practise  in  another  part  of  the  kingdom,  without  their  licence. 

Though  the  king,  by  patent,  grants  him  a  licence  to  practise.  R.  4 
Mod.  47. 

And  this  penalty  of  5/.  per  month  every  one  will  be  subject  to  pay, 
though  he  does  not  use  male-practice.     8  Co.  1 1 7.  b. 

And  an  information  lies  for  the  penalty.     Ibid. 

Or,  an  action  of  debt  by  the  president  and  college,  qui  tatdj  &c.  2  Cro. 
121.     Cro.  Car.  256. 

And,  if  the  president  dies  after  judgment,  and  before  execution,  his  sac* 
cesser,  and  not  bis  executor,  shall  have  execution.  1  Brownl.  93.  3  Cro« 
159. 

But  an  action  does  not  lie  by  the  president  alone.     R.  2  Bui.  185, 

So,  for  male-practice  of  physic,  the  censors  may  punish  any  one  by  fine, 
amerciament,  imprisonment,  ^c.  aecxmdum  quantitatem  delicti*  8  Co.  1 1 7.  b. 

Though  he  did  not  use  male-practice  for  the  space  of  a  month.  8  Co, 
117.  b.  120.  b. 
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And  they  may,  for  cause  allowed  by  the  charter  and  statute,  impose  a 
treasonable  fine,  and  make  a  record  of  it,  and  for  non-payment  immediately 
imprison  him.     8  Co.  120,  121. 

[*]  And  therefore  they  have  a  judicial  power  in  cases  within  their  conu- 
sance.    R.  1  Sal.  396.     Carth.  494. 

And  they  are  a  court  of  record  :  for  otherwise  they  could  not  fine  and 
imprison.     Ibid. 

And  therefore,  if  they  make  a  judgment  of  a  thing  within  their  conusance, 
it  cannot  be  traversed  ;  as,  if  they  determine  any  medicines  to  be  hurtful 
and  unwholesome.     Ibid. 

But,  by  thest.  14  H.  8.  5.  none  shall  practise  physic  through  England, 
except  a  graduate  of  Oxford  or  Cambridge,  who  hath  accomplished,  &c. 
his  form,  without  any  grace. 

And  therefore,  a  graduate  in  a  university  may  practise  physic,  without 
licence  of  the  college,  in  any  part  of  the  realm,  out  of  London,  or  the 
suburbs.     2  Brownl.  261. 

So,  he  may  in  London,  or  the  suburbs  ;  for  he  is  not  within   the  enacting 

J  art  of  the  statute,  or  at  least  he  is  excepted  by  the  exception.   Per  Daniel 
•  Warburton  cont.  8  Co.  1 1 6.  b. 

Sof  any  may  practise  in  London,  without  a  licence,  if  he  does  not  use  it 
for  a  months    8  Co.  1 17.  b.  120.  b.     2  Brownl.  264. 

And  if  he  uses  it  for  a  month,  he  can  have  no  other  punishment  than  5/. 
per  month.     8  Co.  120.  b. 

So,  an  apothecary  may  send  physic  to  a  patient,  for  a  distemper  which 
he  knows,  without  direction  by  a  doctor,  though  he  has  not  a  licence.  R. 
cont.  B.  R.     But  this  was  reversed  in  pari.     Mod.  Ca.  44. 

So,  the  censors  have  no  power,  by  charter  or  statute,  to  punish  any  by 
fine  or  imprisonment  for  practising  physic  without  licence ;  for  their  power 
of  punishment  extends  only  to  male-practice.  R«  8  f  o.  117.  1 20.  2 
Brownl.  264. 

So,  they  cannot  impose  a  fine,  but  for  a  certain  cause.  8  Co.  121.  a. 
Skin.  676. 

Neither  can  they  impose  a  fine  for  themselves  ;  for  the  fine  belongs  to 
the  king.     R.  8  Co.  119.  b.  121.  a. 

Neither  ought  it  to  be  imposed  by  the  president  and  censors,  but  by  the 
censors  only.     8  Co.  119.  b. 

Neither  ought  it  to  be  imposed,  without  making  a  record  of  it.  8  Co. 
120. 

And  if  there  be  imprisonment  for  non-payment,  it  ought  to  be  inflicted  im- 
mediately.    8  Co.  1 19.  b.  120.  a. 

So,  a  remedy  for  a  fine,  or  penalty,  ought  not  to  be  by  plaint  before  them- 
selves ;  but  by  action,  &c.  at  the  common  law.     2  Brownl.  265. 

So,  none  shall  be  fined,  and  also  imprisoned  for  the  same  ofieoce.     Ibid. 

[Candidates  to  be  admitted  of  the  college  are  to  be  examined  by  the  com. 
min.  then  proposed  to  the  com.  maj*  and  elected  by  them,  before  they  can 
claim  to  be  admitted.     4  Burr.  2186.] 

[A  doctor  of  medicine,  licensed  by  the  college  of  physicians  to  practise  in 
London  and  seven  miles  round,  cannot  compel  the  college  to  examine  him 
that  he  may  be  admitted  a  fellow.     7  T.  R.  282.] 

(B)  PRIVILEGE  OF  A  PHYSICIAN. 

So,  by  the  st.  32  H.  8.  40^   the  president  or  Mlows  of  the  college  of 
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physicians  shall  not  exercise  the  office  of  constable,  or  other  office  in 
f*lLondoD,  or  the  suburbs,  nor  keep  watch  or  ward ;  but  if  chosen  to  the 
office,  &c.  his  election  shall  be  void. 

[The  fees  of  a  physician  are  honorary,  and  not  demandable  of  right ;  and 
a  physician  cannot  maintain  an  action  for  them,     4  T.  R.  317.] 

(C)  APOTHECARY. 

By  the  st.  32  H.  8.  40.  mention  is  made  of  the  wardens  of  the  mystery  of 
apothecaries  in  London. 

And,  by  the  same  statute,  the  president  of  the  college  of  physicians  may 
yearly  appoint   four  most   discreet  of  that  faculty,  who  being  sworn  by  the 

t resident,  may,  as  oft  as  they  see  fit,  enter  the  houses  of  apothecaries  in 
london,  to  search  wares,  &c.  And  such  as  they  find  corrupt  or  unmeet 
for  medicines,  to  destroy ;  and  an  apothecary  refusing  entrance  for  such 
purpose,  forfeits  5L  for  each  offence.  And  a  person  elected,  refusing  to 
be  sworn,  or  make  search,  &c.  '40^. 

[The  house-apothecary  of  an  infirmary  is  a  person  coming  within  the  ex- 
ception in  the  statute  q.  v.     7  Taunt.  401.     I  Moore,  102.] 

(D)  SURGEON. 

By  the  st.  3  H.  8.  1 1.  no  person  in  London,  or  seven  miles,  shall  practise 
physic  or  surgery,  unless  examined  and  allowed  by  the  bishop  of  London^ 
ar  dean  of  St.  Paul's,  with  four  doctors  of  physic,  and  for  surgery,  others 
expert,  (four  at  least  so  approved,)  on  pain  of  5/.  per  month,  iic. 
"  And  this  statute  continues  as  to  surgeons,  though  as  to  physicians  it  is  va- 
ried by  the  St.  14  H.  8.  5.- and  1  Mar.  9. 

But,  by  the  st.  3  H.  8.  1 1.  a  graduate  of  either  university  is  excepted. 

So,  by  the  St.  K  H.  8.  40.  since  the  science  of  physic  comprehends  the 
knowledge  of  surgery,  the  president  and  fellowship  of  physicians,  or  the  fel- 
lows admitted  by  them,  may  practise  physic  in  all  its  parts. 

[By  St.  32  H.  8.  c.  42.  the  sui^eons  of  London  are  incorporated  with  the 
barbers  of  London  ;  but  they  are  separated  from  them  by  st.  18  G.  2.  c.  15.] 

[But  the  latter  act  only  dissolves  the  union.  The  two  separated  com- 
panies remain  under  the  same  regulations  as  before.     4  Burr.  2133.] 

So,  by  the  34  H.  8.  8.  any  subject,  who  hath  the  science  or  experience 
of  herbs,  roots,  or  water,  by  speculation  or  practice,  may  minister,  &c.  to 
any  outward  sore,  swelling,  disease,  &c.  in  London,  or  elsewhere,  any  herbs, 
ointment,  baths,  plaisters,  &c.  according  to  their  cunning,  or  drinks  for  the 
stone,  stranguary,  or  agues,  without  penalty,  &c. 

And  this  liberty  for  application  in  sui^ery  to  external  sores,  &c«  or  for 
potions  in  three  particulars,  continues  not  repealed  by  the  st.  I  Mar.  9. 
which  regards  physicians.  Per  Cro.  Richardson  cent.  Cro.  Car.  257. 
Lit.  169.  212.  351.     Jon*  261.     R.  cont.  2  Cro.  121. 

Yet  the  st.  34  H.  8.  8.  enables  only  to  make  application  to  external  sores^ 
Sic.  not  to  internal. 

So,  it  extends  only  to  good  women  in  the  country,  &c.  who  act  for  char- 
ity ;  not  to  those  who  administer  for  profit.     R»  Lit.  35  K 
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PIE-POWDER. 

Vide  Market,  (G  1,2.) 

PILLORY. 

Vide  Leet  (K.)~Tumbbel  (B.) 

[PILOT.] 

[The  st,  5  G.  2.  c.  20.  which  iDfiicts  a  penalty  on  any  one  piloting  a 
vessel  down  the  Thames,  &c.,  other  than  a  person  authorised  by  the  Trio* 
ity-house,  only  relates  to  ships  going  down  the  Thames,  in  the  coarse  of 
their  navigation  on  foreign  voyages.     3  T.  R.  76.] 

[A  regular  pilot  is  only  requisite,  under  st.  5  G.  2.  c.  29.  when  the  vessel 
is  going  up  or  down  the  Thames,  in  the  course  of  her  voyage.  8  T.  R. 
241.] 

[Coasting  vessels  are  not  within  the  52  G.  3.  c.  39.  (q.  v.)  or  compellable 
to  take  a  pilot  on  board,  on  entering  rivers  within  the  limiu  of  the  jurisdic* 
tion  having  authority  to  appoint  and  license   pilots  ;  and  the  exemption  in 
the  act  is  not  confined  to  coasters  using  the  navigation  of  the  river  Thames 
alone..    2  Price,  1 1 8.]  ^  ' 

[The  relation  of  master  and  servant  does  not  subsist  between  the  owner  of 
a  ship  and  a  pilot  taken  on  board  under  the  general  pilot  act,  since  the  owner 
was  compelled  to  receive  him.  Hence,  the  owner  cannot  be  a  sufferer  with 
respect  to  the  underwriter  or  otherwise  for  bis  misconduct,     4  M.  &  S.  77.] 

[The  master  is  answerable  for  the  negligence  of  his  crew,  though  commit, 
tea  under  the  directions  of  a  pilots  who  for  the  time  supercedes  bim  io  tbo 
government  of  the  ship.     1  Taunt.  568.] 

[An  action  cannpt  be  maintained  against  the  master  of  a  vessel  for  run* 
ning  down  a  ship,  while,  in  pursuance  of  the  pilot  act,  he  has  a  pilot  on 
board,  no  positive  default  in  the  master  being  proved*  7  Taant»  358.  1 
Moore^  4.] 

[The  30  sect,  of  the  52  G.  3.  c.  39.,  (commonly  but  improperly  called 
the  general  pilot  act,)  dischaiging  masters  and  owners  of  vessels  having  pi« 
lots  on  board,  from  responsibility  for  damages  occasioned  by  the  neglect  of 
the  pilot,  held,  not  to  apply  to  vessels  having  on  board  pilots  appointed  for 
ether  places  than  those  expressly  named  in  the  preamble  or  provision  of  tho 
act.     3  Price,  302.] 

[The  clause  tn  the  pilot  act  exempting  masters  from  liability  for  damage 
occasioned  by  the  pilot's  misconduct,  is  not  confined  to  damage  to  the  pilot* 
cdship  and  cargo.     7  Taunt.  309.] 

[Ttie  ship*owner  taking  in  a  pilot  pursuant  to  the  Liverpool  local  pilot 
act,  is  liable  for  irjuries  occasioned  by  bis  negligence.     3  Price,  302.] 

[*J[Tbc  owners  of  a  merchant- vessel  running  foul  of  and  damaging  a 
king's  ship  lying  in  the  Mersey  by  misconduct  of  the  persons  on  board,  are 
liitble  in  an  information  for  damages  in  the  nature  of  an  action  on  the  case  ; 
although  she  had  on  board  at  the  time  of  the  accident  a  pilot  duly  licensed  ( 
because  the  Liverpool  local  pilot  act  is  not  of  itself,  or  by  reference  to  the  52 
G.  3.  c.  30,  imperative,  ^mpulsoryt  or  penal,  in  the  captain,  to  take  a  pilot 
on  board  whilst  lying  at  anchor,  but  merely  subjects  him  to  tbe  payment  of 
the  pilot's  regulated  allowance  on  refusal.  3  Price,  302.] 
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[The  provisions  of  the  general  pilot  act  extend  to  pilots  appointed  for 
limited  districts ;  thus,  to  those  appointed  under  the  Liverpool  pilot  act.    4 

M.  &  S.  77.1 

[Every  person  \^'ho  takes  upon  himself  to  pilot  ships  before  being  exam- 
ined, approved,  and  admitted  into  the  fellowship  of  the  pilots  of  the  Trinity* 
house,  incurs  the  penalties  of  3  G.  1.  c.  13.     2  Blk.  690.     6  Burr,  ^eo^.] 

[A  master  or  owner  not  being  a  regular  pilot,  may  not  pilot  his  own  ves- 
sel up  the  Thames.     2  Blk.  690.     5  Burr.  2602.] 

[Semble,  a  forfeiture  under  the  52  G.  3.  c.  39,  s.  34.  for  refusing  to  re- 
ceive a  pilot  on  board,  is  not  incurred,  unless  the  pilot  produces  his  license 
on  demanding  admission.     2  Price,  1 1 8«] 

[The  penalties  imposed  by  st.  52  G.  3.  c.  39.  s.  1 1.  on  ships  neglecting 
to  take  in  a  pilot  on  arriving  off  Dungeness,  are  to  be  calculated  on  ships 
bound  for  the  river,  not  on  the  pilotage  due  from  Dungeness  to  the  Downs, 
but  on  that  which  would  be  due  on  the  ship's  arrival  at  her  ultimate  place 
of  destination  in  the  river.     1  Mars*  585.     6  Taunt.  256.] 

PIOUS  USES. 

.     Vide  Uses,  (M— N  1,  &c.) 

PIPE. 

Vide  Courts,  (D  9.  13.) 

PIRACY. 

Vide  AdHiralty,  (E  3.) 

PISCARY. 

(A)  THE  NATURE  OF  THE  PRIVILEGE,  p.  361, 

(B)  FERRY,  p,  303. 

(A)  THE  NATURE  OF  THE  PRIVILEGE. 

[The  right  of  fishing  in  the  sea  is  a  right  common  to  all  theking^s  sub- 
jects; and,  therefore,  a  prescription  for  such  a  right,  as  annexed  to  certain 
tenements,  is  bad.     C.  P.  T.  14  &  15  Geo,  2.     Willcs,  265.] 

{*]A  piscary  is  the  liberty  of  fishing  in  the  water  of  another.  Norn.  verb. 
Piscary. 

And  this  liberty  may  be  claimed  by  grant  or  prescription.  Vide  Pr»ro. 
gative,  (D  50.) 

By  a  grant  of  a  piscary,  the  liberty  only  passes,  and  not  the  soil.  Co.  L. 
4.  b.     Cent.  Dav.  55.  b. 

And  a  grant  may  be  made  de  libera^  vel  de  scparali piscaria* 

If  a  grant  be  dt  scparali piscaria,  the  grantee  oii^lit  to  have  the  soil ;  for  IQ 
trespass  forlishing  in  scparulipucariu^  libtrum  icnemaiimn  of  another,  is  a 
good  plea.     Sal.  637. 

If  a  grant  be  de  libera  pkcmia^  the  grantee  shall  have  the  property  of  the 
fish  there,  and  shall  maintain  trespass  for  fishing  there.  Scmb.  Sal.  637, 
4  M(»d.  106,  187.     Skin.  312. 
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And  it  maj  be  a  free  fishery  in  his  own  soil.     Skin.  678. 

So,  bj  a  grant  of  the  water,  the  fishery  paeses,  but  not  the  soil.  Co.  L> 
4*  b.     Dav.  55.  b. 

So,  the  water  may  belong  to  one ;  all  the  profits  in  it,  and  the  soil,  and 
ferry  to  another.     Sav.  14. 

Yet,  a  man  may  have  an  estate  of  freehold  or  inheritance  in  a  fishery. 
Dav.  55.  b. 

And  may  make  livery  upon  a  grant  of  a  several  fishery.     Co.  L.  4.  b. 

So,  an  assise  lies  of  a  several  fishery.     Dav.  55.  b. 

So,  it  may  be  demanded  by  a  praecipe.     Ibid. 

So,  a  qvod permiitat  lies  of  a  fishery.     Ibid. 

And  a  nwnstravertmL     Ibid. 

So,  a  writ  de  raiumalUnts  divUis.     Dav.  57.  b. 

[By  St.  5  G.  3.  c.  14.  s.  3.  persons  taking,  killing,  or  destroying  any  fish, 
in  any  river  or  stream,  pond,  pool,  or  other  water,  (not  being  in  any  park  or 
paddock,  &c.)  shall  forfeit  for  evenr  oiTence  the  sum  of  5L  to  the  owner,  &c» 
to  be  recovered  before  a  justice  of  peace.] 

[Or,  by  s.  4.  the  owner  may  recover  the  penalty  by  action,  brought  with- 
in six  calendar  months  next  after  the  ofience  committed.] 

[But  by  8.  5.  none  are  subject  to  the  penalties  of  this  act  who  have  a  just 
right  or  claim  to  take,  kill,  or  carry  away  any  such  fish.] 

[By  virtue  of  the  latter  clause,  a  person  who  fishes  in  a  fishery  belonging 
to  another,  but  to  which  he  has  a  claim,  for  the  purpose  of  giving  occasion 
to  an  action  in  order  to  try  the  right,  is  not  liable  to  the  penalty  under  this 
statute.    Doug.  5 1 7.] 

If  a  man  justifies  for  using  a  piscar}',  he  ought  to  shew  whether  it  be  a 
common,  free,  or  several  piscary.     R.  Hard.  407. 

So,  whether  it  be  appurtenant  to  a  manor  or  messuage,  &c.  for  it  is  an 
interest,  and  not  an  easement.     Hard.  407.     Vide  supra  Biens,  Navigation. 

[The  owner  of  a  fishery  in  a  public  river  cannot  carry  weir  entirely  across 
it.     3  Smith,  244*     7  East,  1 95.] 

[An  exclusive  privilege  in  fishing  in  a  navigable  river,  or  an  arm  of  the 
sea,  may  be  claimed  by  prescription,  and  for  a  disturbance  of  such  right 
trespass  will  lie.     4  Burr.  21 63. J 

[There  may  be  a  prescriptive  right  in  a  subject  to  a  several  fishery  in  an 
arm  of  the  sea.     4  T.  R.  437.] 

[A  grant  of  a  several  fishery  may  be  subject  to  particular  reservatio  nsor 
exceptions.     5  Burr.  2814.] 

£*j[Trespas6  lies  for  entering  a  several  fishery.  And  it  may  be  recovered 
in  ejectment.     1  T.  R.  36 1 .] 

[Presumptions  are,  that  he  who  has  a  separate  fishery  is  owner  of  the  soil. 
Andr.  LoflL  364.] 

[Infra,  (A)  Praerogative,  (D).] 

(B)  FERRY. 

So, a  ferry  does  not  belong  to  him  who  has  the  water,  or  a  fishery  in  it* 
Sav*  11* 

A  ferry  is  a  franchise,  which  cannot  be  set  up  wiUiout  the  king's  license. 
Hard.  163. 

If  it  be  erected  by  license,  another  cannot  erect  a  ferry  to  the  nuisance  of 
it.    Vide  Action  upon  the  Case  for  a  Nuisance,  (A). 
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Though  it  be  upoti  his  own  soih  Copt  Hard.  163.  But  the  reporter 
makes  a  qu* 

But  he  who  has  the  privilege  of  a  ferrj,  ought  to  have  a  right  to  the  soil 
upoD  both  sides  of  the  water ;  for  he  cannot  land  upon  the  soil  of  another, 
without  his  assent.     Sav.  II. 

A  ferryman  ought  tp  be  privileged,  that  he  be  not  taken  for  a  soldier.  Ibid. 

A  common  ferryman  may  be  indicted,  if  he  does  not  keep  his  ferry  in  good 
repair.     Hard.  163. 

So,  an  action  upon  the  case  lies  against  him,  if  he  refuses  passengers^  or 
takes  excessive  prices.     Hard.  163.     Adm.  Carth.  191.  194. 

And  it  is  sufficient  to  say,  that  all  the  inhabitants  of  the  town  have  used 
iransire  ad  libitum.     R.  Carth.  191. 

And  it  is  no  excuse,  that  he  built  and  repaired  a  bridge  for  passage.  R. 
Carth,  1 93. 

But  an  action  upon  the  case  does  not  lie,  for  not  keeping  his  ferry,  with- 
out special  damage,  any  more  than  for  a  common  nuisance.     R.  Carth.  194. 

[A  boat  may  lawfully  ply  with  passengers  from  one  of  the  l«nii«m  of  a 
ferry  to  a  place  without,  however  near  to  the  other,  if  done  bona  fide^  and 
not  to  injure  the  ferryman^s  right.     4  T.  R.  666.") 

[If  there  be  an  exclusive  ferry  from  A.  to  B.,  it  does  not  prevent  persons 
from  going  by  any  other  boat  from  A.  directly  to  C«,  though  it  be  near  B«, 

Iirovided  it  be  not  done  fraudulently,  and  as  a  pretence  for  avoiding  the  regu- 
ar  ferry.     B.  p.  F^.     32  G.  3.     4  T.  R.  666.^ 

PLACE* 

Vide  Pi<EADRR,  (8  »,  &c.)— PaiviLfiCK,  (A  2.) 

PLAINT, 

Vid^    Aj^ridoment.— Assise,   (B    11, )-rCouNTr,   (C  8.    12.)— Courtsi, 

(P  7.)— Pleader,  (C  9.-3  K  2.) 

PLANTATIONS* 

Vide  Navigation,  (G  1 ,  &c.) 

riPLAY* 

Vide  AefiON  ufow  we  Case  for  a  Deceipt,  (A  1 .)— Bankrupt,  (D  38.) 
—Justices  op  Peace,  (B  42,)— Pleaper,  (2  G  8.— 2  W  26.) 

PLEA, 

Vide  Abatement,  ptr  lo/t4m.-«AccotfPT,  (E  3,  &c.)— -Accord. — AcTioir 
upon  the  Case  upon  Assumpsit,  (H  5,  6.  8,)— Action  upon  the  Cask 
POR  A  Deceipt,  (F  4.)— For  a  Disturbance,  (B  2.)— Fob  Negliosncs, 
(C  3.) — For  a  Nuisance,  (E  2.) — Action  upon  the  Case  upon  Trover, 

(G6.)  Admiralty,  (E  21.)— Amendment,  (K  1 M).— Ancient  Dk- 

MESNE,  (F  5,  6..^^  2,  3.  5.)— Annuity,  (F) — Appeal,  (G  3.  7,  &c.)Ar. 

BITRAMENT,     (I    4.)--AsSISE,   (B    12,  &C..-^    3,    4.)--AtTACHMENT,    (H 

Fse^  1    "^'*''''  ^^  4.)— Attornment,  (M).-^Attornet,    (B  22.) — , 
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BaiL)  (R  3,  &c.)— Bankropt,  (D  35.  39. — ^BARGAtK  AND  Salk,(B  13.) 

Baron  anp  Feme,  (2  D.) — Bastard,  (D  1.) — Crancert,(I  1,2.) — Char* 
TERs,  (B  3.)— Copyhold,  (P4.— Q  7.)— Courts,  (P  10.)— Devise,  (P.)— 
DisMEs,  (M  15.)— .Droit,  (C  6.)— Error,  (D).— Fine,  (H  1,  2.) 
— Indictment,  (K — ^L). — ^Information,  (D  5.)---Justice8,  (W  3.)— 
Parliament,  (L  4.) — Patent,  (F  8. — ^H.) — Pleader,  (E    1,  &c.— M  2. 

— O  2 Q  6.— Y  3.-2  A  3 — 2  D  3,  &c.   12,  &c.— 2  E  3.-2  G  1, 

&c.— 2  L  2,  3.-2  S  11.  17.— 2  V  4,  Ac— 2  W  IS*  16,  &c.— 2  X  3, 
&c.— 2  Y  4,  &c.— 2  Z  3.— 3  A  8.— 3  B  18,19.-3  E  4 — 3F  3.-3 
I  7,  &c.— 3.K  11,  12.— 3  L  10,  &c.— 3  M  11,  &c.— 3  N  4.-3  O  7, 
&c.) — PoiAR,  (F). — ^Prjerogatite,  (D  74.)^-Prje$0Ription,  (H). — 
Quo  War&anto,  (C  4.) — Receipt,  (B  3.)-*Surrender,  (N). — Tsmfs> 
(G  19.)— Voucher,  (B  1,  2 — ^F  1,  2.)— Utlagart,  (C2.) 

COMMON  PLEAS. 

Vide  Courts,  (C  1,  &c.) — Pleader,  (C  4.  11,   &c. — ^3  B,  2,)  Quod 

Pbrmittat,  (D  2.) 

CONUSANCE  OF  PLEAS. 

Vide  Courts,  (P  l,&c.) 

COXJRT  OF  PLEAS. 

Vide  Chancert,  (A  1.)— Courts,  (D  2,)— Debt,  (Q  14.^ 
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ACTION- 

L  Its  fMture  defined. 

THAT  which  is  instituted  in  the  form  of  a  legal  proceeding  Arbiirati<«. 
to  recover  a  right,  is  a  suit ;  such  as  an  arbitration.     Parker  and 
another  y.  Harcourt,  6  £sp«  C.  251. 

II.  In  what  cases  an  action  is  maintainable, 

1.  An  action  on  the  ease  may  be  maintained  against  a  judge  of  the  Jud^. 
ecclesiastical  court,  who  excommunicates  a  party  for  refusing  to 
obey  an  order  which  the  court  has  not  authority  to  make,  or  where 

the  party  has  not  been  previously  served  with  a  citation  or  monition, 
nor  had  due  notice  of  the  order.  Beaurain  v.  Sir  W.  Scott,  3 
Campbell,  388. 

2.  A  company,  such  as  the  Gas  Light  Company,  which  has  been  Public  com- 
entrusted  by  the  legislature  with  the  execution  of  a  power  from  pany* 
which  mischief  may  result  to  the  public,  is  bound  to  taJce  especial 
precaution  te  guardagainst  such  mischief,  and  in  default  is  respon- 
sible in  damages,     neld  v.  the  Gas  Light  Company,  1  Starkie,  1^9. 

3.  The  owners  of  a  post  office  packet  are  liable  for  stores  ordered  Goveromei^ 
by  the  Captain,  who  is  appointed  by  the  postmaster-general.    Stokes  agent. 

v.  Came,  2  Camp.  339. 

4.  An  action  lies  where  injury  results  from  the   non-performance  VolunteeT. 
•f  a  gratuitous  undertaking,  and  where  the  plaintiff,  had  no  promise 

been  given,  might  otherwise  h&ve  secured  himself.     Wilkinson  v. 
Coverdale,  1  Esp.  N.  P.  C.  76. ;  Wallace  v.  Tellfair,  76. 

6.  Where  the  public  claim  way  ov^r  premises^  and  the  owner  witli- 
out  admitting  the  right,  allows  them  to  use  it,  he  is  answerable  for  the 
consequences  of  permitting  a  dangerous  animal  to  go  at  large  there- 
in.    Brock  v.  Copeland,  1  Esp.  N.  P.  C.  203. 

6.  One  who  employs  a  tradesman  to  execute  a  work,   is  liable  for  Mi»condoct  $f 
injuries  resulting  from  his  negligence.     Sly  v.  Edgley,  6  Esp.  C.  6.  oihcM. 

7.  A  stable  keeper  who  lets  out  horses  to  draw  a  private  carriage, 
and  which  are  rode  by  his  own  drivers,  is  answerable  for  their  negli- 
gerifce.     Sammellv.  Wright,  6  Esp.  C.  263. 

5.  Where  two  hire  a  chaise  jointly  and  one  drives,  the  other  is  an- 
swerable for  his  unskilfulness.  Davey  v.  Chamborlam  and  another, 
4  Esp.  C.  229. 
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9.-  A  schoolmaster  who  pennits  an  in&nt  pupil  under  his  care 
to  make  use  of  fire  works,  is  responsible  in  an  action  for  the  mis- 
chief  which  ensues.     Eing  v.  Ford,  1  Starkie,  421. 

10.  A  person  before  he  entrusts  a  gun  to  an  incautious  agent  is 

bound  to  render  it  perfectly  innoxious.     Dixon  v.   Bell,  1  Starkie^ 

287. 

IteraltiDifda-         Ilk  An  action  lies  against  the  master  of  a  vessel,  for  purposely 

*^^S®*  firing  a  cannon  at  negroes,  and  thereby-  preventing  them  from  traiding 

with  the  plaintiff.  And  it  is  no  answer  to  such  action  that  the  plain* 
tiff  had  not  conformed  to  the  law  of  the  country,  in  paying  the  duty 
due  to  the  king  for  liis  license  to  trade.  Tarleton  v.  M'Gawley, 
Peake,  205. 

12.  It  is  actionable  to  discharge  a  gun  so  near  an  ancient  depoy  as 
to  frighten  the  wild  fowl  from  it,  even  without  firing  at  the  wild  fowl 
in  the  decoy.     Carrihgton  v.  TayFor,  2  Camp.  25S. 

13.  In  an  action  for  false  imprisonment  on  board  a  ship^the  plain- 
tiff cannot  recover  as  special  damage,  the  expense  he  incurred  in 
leaving  the  ship,  and  taking  his  passage  on  board  another,  unless  the 
injuiT  continued  to  the  moment  of  his  transhipment  Boyce  v. 
BayttSe,  1  Camp.  58.       * 

CroM  action.  14.  It  is  no  answer  to  an  action  on  an  attorney's  bill,  for  prosecut- 

ing a  suit  for  the  defendant,  that  no  benefit  has  been  deriveid  by  the 
defendant,  where  the  faiiure  does  not  result  wholly  from  the  plain* 
tiff's  negligence^  but  partly  from  accident.     Dax  v.  Ward/  1  Staride, 
409. 
Ponble  action.      ^^*  Where  a  plaintiff  iiicliides  two  demands  inhia  declaiationy  but 

through  mistake  goes  into  evidence,   and  lakes  judgment  as  to  one 
oDly,  he  may  aflerwardis  sue  fbr  the  other,  though  judgment  went  by 
default  to  the  whole  declaration,  and  though  the  defemiant  was  ar« 
rested  fbr  both  demands.     Seddon  v.  Tutop,  1  £sp.  C.  401. 
Though  reme-        1 6*  An  action  for  money  had  and  received  at  the  suit  of  a  plaintiff^ 
diable  by  mo-    who  has  sued  out,  a  fi.  fa.  lies  against  the  sheriff  who  executed  it,  if 
^'^°'  he  retain  more  money  in  his  hands  than  he  is  entitled  to  do ;  the  par- 

ty injured  not  being  bound  to  proceed  by  motion  in  bank.  Longdill 
T.  Jones,  1  Starkie,  345. 

III.  In  what  enaeB  an  action  is  not  maifdainable. 

Corporator.  ^*  -^^  action  does  not  lie  against  individuals  for  acts   erroneously 

done  by  them  in  a  corporate  capacity  ;  at  least  not  without  proof  of 
malice.  Harman  v.  Tappendcn  and  otliers,  8  £sp.  C.  278 ;  S.  C 
1  East,  555. 

2.  The  owner  of  premises  may  guard  them  at  night  by  Yetting 
loose  a  savage  dog,  and  is  not  answerable  if  it  bites  one  who  incau- 
tiously enters  the  premises.  Brock  v.  Copeland,  1  Esp.  N.  P.  C. 
203. 

8.  In  an  action  against  the  defendant  for  the  negligence  of  hi« 
i^nt,  in  pulhng  down  the  party-wail  between  tlie  houses  of  the  plain- 
tiff and  defendant,  it  is  a  good  defence  to  show  that  the  plaintiff  ap- 
pointed an  agent  to  superintend  the  work  jointly  witli  the  defendant's 
agent,  and  Chat  both  agents  wgtq  to  blame.  Hill  v.  Warren,  2 
Starkie,  377. 

4.  A  vessel  of  a  particular  construction  took  fire  whilst  •/}.  the 
auperintendant  was  on  board ;  B.  the  owner,  took  a  boat  belonging 
to  A,  to  reach  the  vessel  and  endeavour  to  extinguish  the  flames  i  in 
BO  doing  the  boat  sunk ;  held  that  B.  was  not  liable  in  money  or 
trespass  for  the  loss.     Drake  v.  Shuter,  4  Esp.  C.  165. 

5.  If  a  surgeon  ieaVes  a  blank  in  his  biD  for  the  charge  of  attend- 
ances, he  puts  his  demand  on  the  footing  of  an  honorary  claim;  and 
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must  be  Bfvfckfied  with  what  the  patient  gives  him.    Tiwoa  ▼.  B«^ 
ting,  3  £sp.  €.  192. 

a.  The  owner  of  a  haige  up<m  the  TTumea  lends  it  to  another,  who  Mltcondact  of 
navigates  ik  with  his  ewn  men,  who  are  guilty  of  negligence,  in  con-  othen. 
sequence  of  4vhich  mischief  is  done,,  (semble)  the  oirner  is  net  liable^ 
Scott  V.  Scott  and  others,  2  Starkie,  438. 

7.  The  proprietor  of  a  theatre  cannot  sue  one  for  libelling  a  perfbnn- 
er,  and  thereby  preventing  her,  from  an  apprehension  of  being  hissed, 
undertaking  her  part,  since  the  cause  and  consequence  are  too  re^ 
motely  connected.  Ashley  y.  Harrison,  1  Esp.  N.  P.  C  48.  Peake, 
194. 

8.  A  coal  merchant  being  obliged  to  cajiy  his  coals  round  about 
from  the  highway,  his  regular  track  having  been  obstructed  by  an  io^ 
dividual,  is  not  special  damage  sufficient  to  maintain  an  action* 
Hubert  V.  Groves,  1  Esp.  N.  P.  C.  148.  ,-       .  . 

9.  ^.  having  deposited  with  B.  100/.  to  distribute  amongst  .^a**  de^-  "°«*™»*y- 
ditors  in  proportion  to  their  claims,  no  one  of  these  caa  maintain  an 

action  against  B.,  before  the  proportions  of  all  the  claimants  have  been 
ascertained.     Robson  v.  Andrade,  1  Starkie,  372. 

10.  Qttare,  If  to  trespass  for  destroying  a  picture,  the  defendant  Hlegalitf. 
may  plead,  that  it  was  a  scandalous  libel  upon  individuals,  and  that  be* 

ing  pubUcfcly  exhibited,  he  cut  it  to  pieces  by  way  of  abating  a  nui- 
eance  ?  Du  Best  v.  Beresford,  2  Camp.  511. 

11.  Qwzre^  Whether  action  will  lie  for  destroying  a  libellous  pic* 
ture?     Du  Best  v.  Beresford,  2  Camp.  5X1. 

12.  One  who  professes  to  euro  disorders  within  a  specific  time  by 
means  ot  sovereign  medicines,  and  induces  another  to  employ  him  by  l^a<I* 
false  and  fraudulent  professions  of  his  skill,  cannot  recover  for  medi- 
cines or  attendance.     Hupe  v.  Phelps,  2  Starkie,  480. 

13.  A  party  cannot  make  that  the  subject  of  a  cross  action,  which  Crott  actioa. 
wouldhave  been  a  defence  to  a  former  action  against  him ;  thus  A,  can- 
not sue  B.  for  unskil^  workmanship,  afler  permitting  him  to  recover 

for  it,  Stntzenick  v.  Lucas,  1  Esp.  N.  P.  C.  43. 

14.  It  is  agreed  between  ^.  and  B,  that  J2.  for  certain  commission 
shall  ship  a  cargo  of  wheat,  of  a  specific  quality,  at  a  foreign  port  for 
B»  in  England.  The  wheat  shipped  by  A.  being  found  upon  its  arri- 
val to  be  of  an  inferior  quality,  B,  brings  on  actioa  against  •A.  for  a 
breach  of  the  agreement,  and  recovers  damages.  Hold,  that  •^.  can- 
not aflerwards  maintain  an  action  against  B.  for  the  commission,  as  his 
claim  for  tills  might  have  been  given  in  evidence  in  the  former  action, 
to  reduce  the  damages.     Kist  v.  Atkinson,  1  Camp.  63. 

15-  SembUf  that  where  an  action  has  been  brmight  for  the  value  of 
goods  furnished  at  a  stipulated  price,  and  the  purchaser  does  not,  ei- 
ther in  bar  of  the  action,  or  to  reduce  the  damages,  object  to  the 
quality  of  the  goods,  but  allows  the  seller  to  recover  a  verdict  for  the 
full  price  agreed  upon,  he  cannot  afterwards  maintain  a  cross-action 
on  the  ground  of  the  goods  being  of  a  bad  quality,  and  unfit  for  the 
purpose  for  which  they  were  ordered.     Fisher  v.  Samuda,  1    Camp. 

190. 

16.  Qucvre,  Whether  wh^rc   the  plaiutiiftifter  a  nonsuit  takes,  out  Doable  action, 
money  paid  into  court,  he  is   prechidcjcl  bringing  a   second  action. 

Kogers  v.  M'Cartliy,  3  Esp.  C.  106.  ..  ^,    • 

17.  An  action  on  the  caao  doo^;  not  lin  again-,t  a  shfiriff  (who  has  HomadiaWe  hf 
not  been  ruled  to  return  tin  writ,)  for  nfij^iectinsr  to  iiave  the  money  °***  *^°* 

in  eourt  according  to  the  exigency  of  a  fi.  iik  Moreload  v.  Leigh  and 

another,  1  Starkie,  3S3.  RemcditfWe  Sa 

.    18.  Where  a  ship  is  seized  by  the  Cv')inni|jndr.r  of  one  of  his  miycs-  another  court. 
ty'sYCSsols  as  prize,  aiid  is  aftenvurds  icTcascd  without  any  suit  be-. 
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ikffiiistitoted  against  her,  if  the  plaintiff  have  any  ground  of  eomplam^ 
his  redress  is  in  a  court  of  Admiralty ;  and  noactioncanbe  nrnuitam^ 
ed  at  common  law,  either  of  trespass  for  seizing  the  ship,  or  of  false 
imprisonment  for  confining  the  captain  and  manners.  Faith  v.  Pear- 
son, 1  Holt,  113. 

lY.  Preliminaries  to  anaeiiim. 

1  A  local  act  of  parliament  provides,  that  no  atetion  shall  be  com- 
menced for  any  thing  done  t»  pursuance  of  the  act,  until  after  n^c« 
of  action  shall  have  been  given.  Held,  this  applies  to  a  case  where 
the  defendant  acted  under  colour  of  the  act,  although  he  exceeded 
the  powers  conferred  by  it     Graves  v.  Arnold,  3  CampbeU,  242. 

2.  Where  a  refusal  is  necessary  to  give  a  right  of  action,  it  must 
^pear  that  the  demand  was  made  by  one  duly  authenzed.  Ooore 
V.  Callaway,  1  Esp.  N.  P.  C.  115. 

3.  ^.  lends  money  to  B.  and  receives  a  gun  as  a  security  tor  tne 
payment,  A.  may  recover  the  amount  without  first  returning  the  gun. 
Lawton  v.  Newland,  2  Starkie,  72. 

V.  Parties  to  an  action. 

1.  A  release  by  a  nominal  plaintiff,  who  sues  as  trustee  for  the  be- 
nefit of  another,  is  a  bar  to  the  action.     Anon,  2  Esp.  C.  657. 

2.  A  party  to  a  suit,  a  prisoner  is  not  entitled  to  be  brought  up  to 
attend  the  trial.     Thelluson  v.  Coppinger,  3  Esp.  C.  2S3. 

3.  If  a  party  coming  to  attend  the  trial  of  his  cause  is  arrested,  the 
judge  at  JVt«  Pnus  will  gr^t  a  habeas  corpus  to  dischai^  him ;  and 
will  put  off  the  trial  until  he  is  released,  without  payment  of  costs,  if 
any  collusion  can  be  shown  to  exist  between  the  opposite  party  and 
the  creditor  who  arrested  him ;  otherwise,  only  upon  payment  of 
costs.     Solomon  v.  Underbill,  1  Camp.  229. 

4.  A  promise  by  a  debtor  to  a  third  person  to  pay  him  the  debt,  in 
consideration  of  his  advancing  the  amount  to  the  creditor,  entitles 
such  person  to  sue.     Ardem  v.  Rowney,  5  Esp.  C.  254. 

6.  Windsor  Herald  and  Bluemantle  Poursouivant  at  Aims  may 
maintain  a  joint  action  for  work  and  labour  in  making  out  a  pedigree, 
both  having  been  on  duty  when  the  order  for  it  was  given,  although 
only  one  of  them  was  applied  to  by  the  defendant.  Townsend  v. 
Neale,  2  Camp.  190. 

6.  In  such  an  action  the  plaintiffs  are  bound  to  give  general  evi- 
dence of  the  pedigree  being  true,  unless  this  has  been  dispensed  with 
by  the  defendant.     Townsend  v.  Neale,  2  Camp.  191. 

7.  In  suits  ex  contractu  against  several  defendants,  tliougli  tlic 
cause  arise  ex  delicto,  the  plaintiff  must  recover  against  all  or  none. 
Jaques  v.  Whitcourt  and  another,  1  Esp.  C.  363. 

8.  Where  a  party  of  several  persons  dine  together  at  a  tavern, 
they  are  jointly  liable  for  the  whole  expense,  and  not  merely  eacli 
for  his  own  share.     Forster  v.  Taylor,  3  Camp.  49. 

9.  Where  goods  are  ordered  by  one  member  of  a  club  for  the  be- 
nefit of  all  5  every  member  who  either  concurs  in  the  order,  or 
»«(ubsequently  assents  to  it,  is  Uable,  although  the  member  who  or- 
dered the  goods  is  made  the  debtor  in  the  plaintiff's  books,  and  the 
bill  is  sent  to  him,  unless  it  tlearly  appear  that  the  plaintiff  mean^ 
to  give  credit  to  that  member  only.  Delauney  v.  Strickland,  2  Stark. 
416. 

10.  The  goods  of  a  stranger  on  the  premises  of  another  were 
distrained  by  the  landlori  for  r^nt  in  arrear,  and  the  stranger  wifi 


obliged  to  pay  die  rent  to  redeem  them  ;  held  thai  the  stnnger  mighi 
maintain  assumpsit  for  money  paid  to  the  use  of  the  original  lessees^ 
who  were  bomd  for  the  rent  hy  their  covenants  to  the  lancflord,  al- 
though some  of  them  had,  to  the  Imowtodge  of  the  plaintifT,  before 
he  placed  his  goods  on  the  premises,  assigned  their  interest  to  ontii 
of  their  co-lessees,  who  was  in  the  exclusive  possession  at  the  time. 
Exall  V.  Partridge  and  others,  3  Esp.  C.  8.  S.  C.  B  T.  R.  308. 

1 1*  Drawing  up  an  inventory,  a  notice,  and  the  like,  though  in  re- 
lation to  an  unlawful  aiiair,  known  to  be  such,  will  not  make  the  agent 
answerable  as  a  party  concerned  therein,  since  these  acts  produce 
BO  injury.     Waid  v.  Haydon  and  another,  2  Esp.  C.  553. 

12.  If  A,  states  positively  to  the  commander  of  a  press-gang,  that 

B.  is  liable  to  the  impress-service,  who  in  truth  is  not  so,  and  B,,  in 
consequence  of  this  information,  is  impressed,  A.  is  liable  to  an  ac- 
tion of  trespass  and  false  imprisonment  at  the  suit  of  B.  Flewster  v. 
Royle,  1  t5amp.  187. 

13.  A  plaintiff  cannot  recover  in  one  action  against  several  de- 
fendants damages  for  the  individual  trespass  of  each,  and  in  which 
the  others  took  no  part.     Sedley  v.   Sutherland  and  others,  3.  Esp. 

C.  202.* 

14.  If  while  A,  is  lawfully  imprisoned  by  B.,  C.  commits  an  as- 
sault upon  him,  C,  is  guilty  of  the  ^se  imprisonment  as  well  as  B. ; 
and  if  A.  sues  both  separately,  the  pendency  of  one  suit,  may  be 
pleaded  in  abatement  of  the  other.     Boyce  v^  Douglass,  1  Camp.  60. 

15.  If  several  jointly  engage  a  tradesman  to  execute  a  work,  each 
may  be  sued  separately  for  an  injury  resulting  from  the  tradesman's 
neghgence.     Sly  v.  Edgley,  6  Esp.  C.  6.      . 

YL  Joinder  in  action. 

It  seems  that  in  debt  on  a  remedial  statute  for  a  penalty,  counts  gj^  contractu 
ex  contractu  may  be  joined;  at  least  for  money  had  and  received,  ex-  and  ex  delicto, 
torted  from  the  plaintiff.     Jacques  v.  Whitoomb  and  another,  1  Esp. 
C.  363. 

YII.  Abateinent  of  action. 

If  a  co-plaintiflT  die,  the  suit  will  be  abated,  unless  the  death  be  By  death, 
suggested  according  to  the  statute  8  and  9  W.  3.  c.  II.  s.  6.  And 
therefore  if  a  co-plaintiff  die  after  issue  joined,  a  trial  without  such 
suggestion  upon  the  record  would  be  extra-judicial  ;  and  consequent- 
ly no  perjury  could  be  assigned  upon  any  false  evidence  given  at 
such  trial.     Rex  v.  Cohen,  1  Stark  ie,  51 1. 

VIII.  Pleadings. — Creneral  ^natters, 

1.  The  English  courts  cannot  take  notice  of  any  judicial  act  done  Ex  officio  bo* 
2h  a  foreign  country,  without  evidence  of  the  laws  of  such  country.  ^*^<^* 
Graner  v.  Lady  Laneshorough,  Peake,  Id. 

2.  A  judge  at  Am  Prius  will  not  take  judicial  notice  of  the  King's 
proclamations.     Van  Ameran  v.  Dowick,  2  Camp.  44. 

3.  Where  the  declaration  is  entitled  generally  of  the  term,  evi-  '^'/'®  ^^  dcclaor 
dence  of  a  cause  of  action  subsequent  to  tlie  first  day  of  term  is  in-  ^*'^"* 
admissible,  unless  on  producing  the  writ  it  appears  that  the  action 

was  commenced  on  a.  subsequent  day.  Rhodes  v.  Gibbs,  5  Esp. 
C.  163. 

4.  Where  a  declaration  is  entitled  generally  of  the  term,  and  the 
defendant  means  to  give  evidence  of  a  tender  between  the  first  day 
yf  the  term  to  which  the  declaiation  relates  and  the  day  of  suing 
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oiil  the  wnkt  h%  moai  call  opoii  liie  j^bmtiff  to  enlide  his  deeUam- 
tion  pr^pcoly,  or  he  will  be  prcieluded.  Rolfe  v.  Nordea,  4  Eap.  G.  72. 

6.  After  action  brought,  the  defendant  pays  the  plaintiff  the  debt 
and  costs  in  the  cause,  and  takes  a  receipt  for  the  same.  Theiplaift^ 
tiff  nevertheless  proceeds  m  the  action,  and  the  defendant  pleads  the 
general  issue.  The  receipt  is  no  defence  under  this  plea,  and  plain- 
tiff is  entitled  to  nominal  damages.     HoUand  v.  Jourdine,  1  HoH,  6. 

6.  A  plea  puis  darreign  continuance  will  be  received  when  tender- 
ed at  Nisi  Prins,  if  it  bear  the  form  and  semblance  of  a  plea ;  but  in 
<»der  to  prevent  vexatious  delay,  die  court  wiH  order  a  demurrer  to 
such  a  plea  to  stand  for  the  first  paper  day  in  term.  Fitch  v.  Toutr 
min,  1  Staiide,  62. 

IX.  Pleadings.— Variance.  "* 

1.  Upon  an  Indictment  on  43  Geo.  3.  c.  0S.  s.  2.,  charging  die 
prisoner  with  having  administered  to  a  woman  the  decoction  of  savin 
with  intent  to  procure  abortion,  it  is  not  a  material  variance  that  the 
preparation  of  savin  administered  is  properiy  called  an  infusio^  not 
a  decoction.     Rex  v.  Phillips,  3  Gamp*  78. 

2.  An  averment  that  a  specific  sum  was  taken  for  solicifing  and 
procuring  money  to  purchase  an  annuity,  is  sufficiently  proved  by 
evidence- that  part  of  the  sum  was  taken  as  procuration  money,  part 
for  deeds  to  secure  the  money  borrowed.  Rex  v.  Gilhao^,  1  Esp.  G. 
287. 

3.  Semble,  that  an  action  for  maliciously  suing  out  a  commissioa 
of  bankrupt,  it  is  a  fetal  variance  to  allege  chat  the  defendant  sued  the 
commission  out  of  the  *^  Hi^  Gourt  of  Ghancery.''  Poyntoo  v^ 
Forster,  3  Gamp,  58. 

4.  In  such  an  action  to  sustain  an  allegation  that  the  commissioB 
was  duly  superseded,  it  is  not  enough  to  prove  an  order  by  the  Lord 
Ghancellor,  directing  it  to  be  superseded.  Foynton  v.  Forster,  3 
Gamp.  60. 

5.  The  non  joinder  of  a  joint  assignee  of  a  bankrupt,  in  an  action 
of  assumpsit  brotight  by  the  assignees,  is  a  ground  of  nonsuit  upon 
the  trial  under  a  plea  of  the  general  issue.  Snelgrove  v.  Hunt,  2 
Starkie,  424. 

6.  The  assignees  under  a  joint  commission  against  •A,  and  B.  may, 
in  an  action  to  recover  a  debt  due  to  A,  alone,  describe  themselves 
in  the  declaration  as  the  assignees  of  j9.  alone.  Harvey  v.  Momm, 
2  Starkie,  17. 

7.  The  assignees  under  a  joint  commission  against  A.  and  B*,  in 
suing  on  a  separate  contract  entered  into  with  •^.,  may  describe 
themselves  generally  as  the  assignees- of  w9.,  without  noticing  the 
name  of  B.  Stonehouse  and  another  v.  I)(3  Silva,  3  Gamp.  399. 

S.  In  an  action  against  an  attorney  for  suffering  a  debtor  in  custo* 
dy  at  the  ^uit  of  the  plaintiff  to  be  superseded,  proof  that  such  debtor 
was  a  married  woman  destroys  the  action,  when  the  declaration 
states  that  she  was  indebted.  Quctrcy  Wiiether  a  declaration  would  be 
good  without  stating  that  the  original  defendant  was  indebted.  Lee 
v.  Ayrton,  Poake,  119. 

9.  A  stipulation  indorsed  on  a  promissory  note  by  the  payee  la  not 
to  be  taken  as  part  of  that  instrument,  without  evidence  tliat  it  was 
written  at  the  time  when  the  note  was  made.  Stone  v.  Metcalfct 
4  Gamp.  217. 

10.  In  an  action  against  the  drawer  of  a  bill  of  exchange,  the 
declaration  stated,  that  the  defendants  made  the  bill,  '<  their  own 
proper  hands   being  tliereunto   subscribed,''  in  fact,   their  firm  of 


^Ji*  and  C0."  wMBubeenbed  to  the  bill.  The  Judge  refused  tonon- 
rait  for  the  varianoe*    Jones  v.  Mars^  2  Camp.  305. 

11.  If  a  promissorf  note  appeart  on  the  face  of  it  to  be  the  sepa^ 
rate  note  ofJl,  only,  it  cannot  be  declared  on  as  the  joint  note  of  dfl. 
and  B.f  though  mvea  to  secure  a  debt  for  which  A.  and  B*  were  joint- 
ly liable.     Skifffcrn  v.  Walker,  2  Camp.  30a 

12.  If  a  declaiation  states  ^aet  on  such  a  day  die  defendant  drew  a 
bin  of  exchange,  without  alleging  that  it  bore  date  on  that  date,  the 
day  in  the  declaration  is  iromaterial,  though  not  under  a  videlicet. 
Coxon  V.  Lyon,  2  Camp.  307.  n. 

13.  But  where  the  declaration  alleged  that  the  defendant  on,  &c. 
made  his  certain  bill  of  exchange  in  writing,  bearing  date  the  same  dav 
and  year  aforesaid,  and  the  real  date  of  the  bill  was  different,  the  van- 
ance  was  held  to  be  fatal.     2  Camp.  308.  n. 

14.  A  biU  of  exchange,  expressed  en  the  fiice  of  it  to  be  "  lor  value 
delivered)"  is  stated  in  pleading  to  be  *'  for  value  received*''  This  is 
not  a  material  variance.    Jones  v.  Mars,  2  Camp4  306. 

11^.  ,In  declaring  on  a  promissory-note  payable  by  instalments,  if 
any  one  of  the  days  on  which  an  instalment  is  made  payable  be  incor- 
rectly staled,  the  variance  is  fatal.     Wells  v.  Girling,  1  Gow.  21. 

16.  An  allegation  in  a  declaration  that  a  bill  of  exchange  was  pre- 
sented for  payment  by  T,  S,  does  not  render  it  incumbent  on  the 
plaintiff*  to  show  that  a  presentment  by  T.  ^9.  was  made.  The  materi- 
al allegation  is  the  presentment,  and  by  whom  it  was  made  is  immale« 
rial.     Doehm  v.  Campbell,  1  Gow.  55. 

17.  Where  a  bill  of  exchange  is  payable  a  specified  number  of  days 
afkr  sight,  the  real  <by  of  presentment  for  acceptance  need  not  be  aL> 
leged,  a  presentment  on  a  day  subsequent  to  .  that  alleged  may  be  pro- 
ved. And  in  such  case  a  subsequent  allegation  of  presentment  for 
payment  when  the  bill  became  due  and  pay«d>le,  is  supported  by  pro<^' 
of  a  presentment  on  the  day  when  the  bill  in  fact  became  due,  accord- 
ing to  the  previous  presentment.     Forman  v.  Jacob,  1  Stark.  46. 

18.  In  an  action  against  the  drawer  or  indorser  of  a  bill  of  exchange  - 
^shonoured  for  non-payment  afler  being  accepted,  although  it  be  un<- 
necessary  to  state  the  acceptance  in  the  declamtion,  if  it  be  stated,  it 
must  be  proved : — but  a  promise  to  pay  afler  the  bill  was  due,  is  a  suA 
ficient  admission  of  the  acceptance  as  well  of  the  hand-writing  of  the 
defendant  himself  and  of  the  other  parties  to  the  biD.  Jones  v.  Mor* 
gan,  2  Camp.  474. 

1 9.  The  maker  of  a  promissory-note,  payable  at  a  specified  time  af- 
ter sight,  at  the  time  of  making  it,  writes  in  the  margin,  ^*  aectpUd  b^ 
myself;^  these  words  constitute  no  part  of  the  original  instrument^ 
and  need  not  be  noticed  in  the  declaration.  Splitgerber  v.  Kohn,  1 
Starkie,  125. 

20.  An  averment  in  a  declaration  that  Ji*  B.  and  Co.  accepted  a 
bill  of  exchange  according  to  the  usage  and  custom  of  merchants,  is 
supported  by  evidence  that  the  bill  was  accepted  by  C.  2>.  their  au- 
thorized agent,  thus,  '<  For  A^  B.  and  Co.  C.  D***  Ueys  v.  Hesel- 
tine,  2  Camp.  604. 

21.  If  there  be  aconditional  promise  to  pay  a  bill  of  exchange  present* 
ed  for  acceptance,  affer  the  condition  has  been  peribrmed,  this  can- 
not be  declared  upon  as  an  absolute  acceptance  of  the  bill.  X<angstoii 
and  o&ers  v.  Comey  and  others,  4  Campbell,  176. 

22.  A  foreign  bill  is  accepted  for  the  payment  of  100/.  sterling ;  the 
omission  of  die  word  shrling  in  the  deckiaation  is  f>o<  a  material  vari« 
ance.    GIossop  v.  Jaaobt  1  Starhta  69. 
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23.  In  an  action  against  the  maker  of  a  promissoty-notey  pajra* 
ble  to  w9.  B.  or  bearer,  if  the  declaration  states  that  «^.  B,  indoraed  it 
to  the  plaintiff,  this  indorsement  most  be  proved.     Waynam  v*  Bead, 

1  Camp.  175. 

24.  In  an  action  by  the  indorsee  of  a  bill  of  exchange,  if  the  deda^ 
ration  states  the  indorsement  to  have  been  made  before  the  bill  became 
due,  and  it  appears  in  evidence  to  have  been  made  after  the  bill 
was  due,  this  is  not  a  material  variance.  Toung  v.  Wright,  1  Camp. 

139. 

25.  In  an  action  by  the  indorsee  of  a  bill  indorsed  by  procura* 
tion,  it  should  either  be  stated  to  have  been  6t>  indorsed,  or  the 
woids  **  his  proper  hand  being  thereunto  subscribed"  omitted.  Levy  v. 
Wilson,  6  Esp.  180. 

26.  In  an  action  by  the  indorsee  against  the  acceptor  ef  a  bill  of 
exchange,  the  declaration  stated  that  the  payee  indorsed  it,  his  own 
proper  hakid  being  thereunto  subscribed.  It  appeared  that  the 
payee's  name  upon  the  back  of  the  biU  was  written  under  his 
authority  by  his  Wife.  Semble^  that  this  is  no  variance ;  tmd  at  any 
rate  the  defendant  is  not  at  liberty  to  object  that  the  indorsement  is 
not  in  the  hand-writing  of  the  payee  himself,  afler  a  promise,  with  a 
knowledge  of  this  circumstance,  to  pay  tlie  bill.  Hemsley  v.  Loader, 

2  Camp.  459. 

27.  If  a  bill  of  exchange  is  accepted,  payable  at  a  particular  place, 
in  an  action  against  the  acceptor,  this  addition  to  the  acceptance  does 
not  require  to  be  noticed  in  the  declaration,  being  no  part  of  the  con- 
tract, but  merely  a  memorandiun,  where  payment  may  be  demanded. 
Lyon  V.  Sundies,  1  Camp,  423. 

28.  If  a  promissory-i^ote  is  made  payable  at  a  particular  place,  in 
an  action  against  the  maker,  there  is  no  necessity  for  proving  that  it 
was  presented  there  for  payment.  Wild  v.  Rennards,  1  Camp. 
425.  n. 

29.  In  an  action  against  the  maker  of  a  promissory-note  expres- 
sed to  be  payable  at  a  particular  place,  there  is  no  necessity  for  prov- 

^  ing  that  it  was  presented  there  for  payment.     Nichols  v.  Bowes,  2 

Camp.  498. 

*  30.  Held,  by  court  of  C.  P.  that  if  a  bill  of  exchange  be  accepted 
payable  at  a  particular  place,  in  an  action  against  the  acceptor,  th^ 
plaintiff  must  prove  that  it  was  presented  there  for  payment  when  it 
became  due.     Collahan  v.  Aylett,  2  Camp.  549. 

31.  But  subsequently  determined  in  K,  jB.  that  it  is  no  cause  of  de- 
murrer to  a  declaration  against  the  acceptor  of  a  bill  of  exchange  ac- 
cepted, payable  at  a  particular  place,  that  it  does  not  allege  thai  the 
bill  was  presented  there  for  payment.  Fenton  v.  Goundry,  2  Camp. 
656. 

« 

32.  If  a  promissory-note  is  made  payable  ai  a  particular  place,  it  is 
a  fatal  variance  to  omit  to  state  this  in  declaring  on  the  note.  Roche 
V.  Campbell,  3  Campbell,  247. 

83.  Where  the  drawer  of  a  bill  of  exchange  makes  it  |)ayable  at  a 
particular  place,  this  is  part  of  the  contract,  and  must  be  mentioned, 
in  describing  the  bill  in  the  declaration.  Hodge  v.  Fillis  and  others, 
3  CampbeU,  463. 

34*  Where  a  bill  of  exchange  is  drawn  payable  in  London,  and  it  is 
accepted  pa3rable  at  a  London  bariker's  in  an  action  against  the  accep- 
tor, a  pi^esentment  for  payment  there  is  a  material  averment,  and  must 
be  proved  at  the  trial.     Hodge  v.  Fillis  and  others,  3  CampbeU,  463. 

85.  If  a  place  of  payment  is  mentioned  in  the  margin,  or  at  iha 
fSoai  of  a  promissory-note,  tliis  is  no  part  of  the  contract,  but  a  mero 
memorandum ;  and  ia  an  action  on  the  note,  there  is  no  occasion  to 


l^rovethatit  was  pres^tod  there  for  pajment.  Price  r.  Mitchell,  4 
Campbell,  200. 

.    36.  The  whole  of  a  promissoiy-note  being  printed,   except  the 
names,  dates,  and  sum,  and  a  place  of  pa^rment  inserted  at  the  bottom  - 
*  of  the  note  lietng  also  printed,  a  special  presentment  there  is  neces'- 
saiy.     Trecothick  v.  Edwin,  1  Starkie,  468. 

.  37.  A  bill  is  drawn  pa3^le  in  Londtrnj  and  is  accepted  payable  at 
a  particular  banker's  in  London;  BtmbUy  a  presentment  at  that 
banker's  must  be  proved  in  an  action  against  the  acceptor.  Gamett 
y.  Woodcock  and  others,  1  Starkie,  475* 

38.  In  an  action  by  an  indorsee  against  the  acceptor  of  a  bill  of 
exchange,  the  declaration  alleges  an  acceptance  and  an  appointment 
by  tiie  acceptor  to  pay  at  a  particular  place,  and  promise  to  pay  ac- 
cording to  the  tenor  and  efiect  of  the  acceptance  and  a  special  pre* 
sentment ;  semble,  the  allegation  of  the  presentment  may  bo  rejected 
as  surplusage.     Macbride  v.  Woodrufle,  2  Staride,  253. 

39.  The  maker  of  a  promissory-note  by  a  note  at  the  foot  make* 
it  payable  at  a  particular  place,  an  allegation  (after  stating  the  promise 
to  pay  in  the  usual  manner)  that  the  defendant  then  and  thero  made 
the  note  payable  at  the  particular  time  does  not  amount  to  a  misde- 
scription of  the  note.     Hardy  v.  Woodrooffe,  2  Starkie,  319. 

40.  In  an  action  against  the  acceptor  of  a  bill  of  exchange,  made 
payable  at  a  particular  placoi  by  a  memorandum  at  the  foot  of  the  bill, 
it  is  not  necessary  to  prove  a  presentment  or  demand  at  tfial  place, 
but  the  acceptor  is  generally  and  universally  Uable.  Head  and  ano- 
ther V.  Se well,  1  Holt,  363. 

41.  A  bar  across  a  pubUc  bridge  kept  locked  except  in  times  of  B'»<^6«? 
flood  is  conclusive  evidence  that  the  public  have  only  a  limited  right 

to  use  the  bridge  at  such  times  ;  and  if  an  indictment  for  not  keeping 
it  in  repair  states  that  it  is  used  by  the  king's  subjects  '<  at  their  free 
will  and  pleasure,"  the  variance  is  fatal*  Rex  v.  Marquis  of  Buck- 
ingham and  others,  4  Campbell,  189. 

42.  In  an  action  against  a  carrier  for  not  taking  care  of  and  safely  Carrier, 
carrying  goods  according  to  his  promise,  it  appears  that  he  had  limit- 
ed his  responsibility  as  a  carrier  by  means  of  a  notice,  of  which  the 
plaintiff  was  cognisant,  the  plaintiff  having  declared  against  the  de- 
fendant as  a  carrier  in  the  usual  form  cannot  insist  that  the  goods  •  ' 
were  lost  from  the  defendant's  warehouse  before  the  actual  carriage 

•if  the  goods  commenced.  Roskell  v.  Waterhotise  and  another,  Z 
Stark.  461^ 

43*  In  an  action  of  assumpsit  against  a  carrier  for  the  loss  of 
goods,  where  a  contract  is  alleged  to  carry  them  from  A.  to  jB.,  a 
variance  in  Evidence  as  to  the  termini  is  fatal.  Tiicker  v.  Cracklin, 
2  Stariu  38d» 

44.  There  are  two  officers  of  meters,  the  principal  and  the  deputy.  Coal  aettfr. 
A  description  of  a  party  as  meter  is  satisfied  by  proof  that  he  is 
either.     Davy  v.  Lowe,  5  £sp.  C.  70. 

45.  Under  an  allegation  by  way  of  special  damage  that  the  plain*  Conteqaeatial 
tiff  bad  thereby  lost  divers  lodgers,  (without  naming  any,)  he  ccmnot  ^^QQ^e- 
prove  the  loss  of  a  particular  lodger.      Westwood  v.  Cocone^  1 
jayunExie,  i  #4. 

'    46.  In  an  action  for  false  in^>risonment,  the   declanition  averred  Constable. 
that  plaintiff  was  a  constable  of  a  particular  palish,   and  in  the  due 
execution  of  his  said  office  as  such  constable;  but  it  appeared,  that 
though  a  constable  inhabitiug  and  acting  in  this  pfrish,  ho  was  elect*-  - 
edby  theleetjury,  and  swora  into  serve  for  ja  whole  liberty,  of 
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whkh  the  parish  fonned  a  part;  held  to  be  a  fatal  variance.    Goode* 
T.  Wheatley,  1  Camp.  2ai. 

47.  Where  a  party  undertakes  to  describe  a  contract,  the  whoI« 
must  be  set  out ;  aecua^  ivhere  he  only  uses  it  as  evidence  of  his 
claim  in  the  declaiation.  Baptiste  v^  Cobbold,  2  £sp.  C.  536  ;  S« 
C.  1  B.andP.  7, 

48.  In  suits  ex  amiraciu  such  parts  only  of  the  defendant's  pro- 
mise the  breach  of  which  is  complained  of  need  be  stated.  Baptists 
V.  Cobbold,  2  £sp.  C.  536 ;  S.  G.  1  B.  and  P.  7. 

49.  In  declaring  on  a  contract,  it  is  unnecessary  to  state  ternitf 
which  have  been  added  since  its  conclusion,  and  which  do  not  afiect 
ite  nature  of  it.     Baptiste  v.  Cobbold,  2  £sp.  C.  536. 

50*  A  contract  to  deliver  ^*  soiP'  is  misdescnbed  as  a  contract  ta 
deliver  "  soil  oi-  breeze,"  the  two  things  being  different.  Clark  v. 
Manstone,  5  £sp.  C.  239. 

51.  An  averment  in  an  information  for  contemptuous  behaviour  to 
a  court,  that  the  court  consists  of  df.  B.  and  C,  is  made  out  by  a  bye* 
law,  enacting,  that  ^,  B»  and  C.  are  sufficient  to  hold  the  court,  al« 
though  others  may  be  present,  and  act  as  members  of  it.  Rex  Vr 
CjampbeU,  1  Camp.  91. 

52.  In  an  action  of  covenant,  it  is  no  objection  under  the  plea  of 
non  esffactunij  that  the  deed  contains  material  (qualifications  of  the 
c^ovenants  set  out,  which  qualifications  are  not  noticed  in  the  declara* 
tioa.     Gordon  v.  Gordon,  1  Starkie,  294. 

53.  In  covenant  for  not  repuring,  if  the  covenant  to  repair  con- 
tains an  exception  of  <<  fire  and  all  other  casualties,''  it  is  fatal  on  nan 
eBiJaeium  to  state  it  as  a  general  covenant  to  repair,  omitting  the  ex* 
ception.     Tempany  v.  Bumard,  4  CampbeU,  20. 

54.  In  covenant,  if  ailer  a  plea  of  non  est  faettmiy  the  defendant 
at  the  trial  admits  the  due  execution  of  the  specialty  mentioned  in  th« 
declaration,  he  may  still  take  ad^-antage  of  a  variance.  Goldio  v* 
Shutdeworth,  1  Camp.  70. 

55.  An  indictment  for  perjury  in  a  written  deposition  befbii9  a  ma- 
gistrate, in  which  a  word  necessary  to  the  sense  had  been  omitted  in 
setting  out  the  substance  and  eflect  of  the  deposition,  supplied  a  word 
according  with  the  sense,  as  if  it  had  actually  stood  in  the  deposition. 
Held  to  be  a  fatal  variance.  The  deposition  should  have  been  lit- 
erally set  out,  and  theaneanmg  explanied^by  an  innuendo.  Rex  v. 
Taylor,  1  Camp.  404* 

56.  If  a  court  in  an  indictment  for  perjury  undertake  to  set  out 
•ontinuously  the  substance  and  effect  of  what  the  defendant  swore 
when  examined  as  a  witness ;  it  is  necessary,  in  support  of  this 
eourt,  to  prove  that  in  substance  and  effect  he  swore  the  whole  of 
that  which  is  thus  set  out  as  his  evidence,  although  die  court  con- 
tains several  distinct  assignments  of  perjury.  Rex  v.  Leefe,  2 
Camp.  134. 

57.  In  ejectment  on  the  several  demises  of  three  persons,  eaclb 
demise  being  of  tlie  whole,  the  lessors  of  the  pFaintiff  are  entitled  to 
a  verdict  upon  evidence  that  they  jointly  granted  a  lease  to  the  de- 
lendant.     Doe  v.  Fenn,  3  Camp.  190. 

58.  In  an  indictment  for  perjury  before  a  select  committee  of  th# 
House  of  Commons,  it  was  averred,  that  an  election  was  had  for  a 
borough  '*by  virtue  of  a  certain  precept  of  the  .high,  sheriff  of  tha 
county,  by  him  duly  issued  to  the  bailiff  of  the  said  borough  of  Al 
M."  Held,  that  this  was  not  a  description  of  the  precept,  and  &at 
although  (he  borough  ^'as  therein  diflerently  denominated^  the  vari» 
ance  was  immaterial    Rex  v.  Leefe,  2  Camp.  139. 
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69.  But  the  indictment  liavinff  stated  that  ^'A.  B.  and  C.  D.  wei# 
returned  to  serve  as  buiis^esses  ^r  the  said  borough  of  A*.  M.^  This 
was  considered  a  description  of  the  indenture  of  returns^  and  the 
borough  being  therein  styled  the  borough  of  JVf.,  die  variance  was 
held  fatal.     Rex  v.  Loefe,  2  Camp.  141. 

60.  If  an  indictment  on  30  G.  2.  c.  24.  avers,  that  the  defendazSt  ^alis  omtsft** 
on  false  pretences  obtained  IL  sum  of  money,  being  the  proper  monies  cei. 
of  .^.,  and  it  appears  in  evidence  that  the  monecy  was  obtained  from 
B*  acting  as  AJ'a  servant,  who  h€ul  not  then  in  his  possession  any 
Qooney  belonging  to  w9.  but  aAerwards  was  repaid  by  him  the  sum 
delivered  to  Ae  defendant ;  this  is  a  fetal  variance.  Aliter^  if  A  at 
the  time  had  in  his  possession  a  sum  belonging  to  J9i.  equal  to  tha( 
delivered  to  the  defendant     Rex  v.  Douglas,  1  Camp.  213. 

61.  An  indictment  for  obtaining  money  by  false  pretences  stated, 
that  the  defendant  pretended  that  he  had  paid  a  sum  of  money  int# 
the  Bank  of  England.  It  appeared  tiu4  he  said  generally,  the  money 
had  been  paid  into  the  Baiik  of  England,  Held  to  be  a  fatal  van* 
ance.     Rex  v.  Plestow,  1  Camp.  494. 

62.  In  an  action  for  a  false  return  to  a  writ,  the  cause  of  action 
against  the  original  defendant  must  be  framed  in  the  manner  laid. 
Parker  v.  Fenn  and  another,  2  £sp.  C.  477.  n. 

63.  Upon  an  indictment  for  winning  moi-e  than  j610  at  one  sitting  Gaminf . 
&c«  under  die  statute  of  9  Ann.  c.  14.  s.  5.  the  defendant  may  be 
convicted  of  winning  a  less  sum  than  that  stated  in  the  indictment* 

Rex  v.  Darley  and  others,  1  Storkie,  359. 

64.  If  the  defendant  pleads  to  an  action  of  debt  on  bond,  that  the 
bond  was  given  for  money  won  by  gaming,  and  specifies  the  name  of 
the  game  at  which  the  money  was  won,  he  must  prove  that  the  bond 
was  given  for  money  won  at  the  particular  game  specified.  Maz- 
zii^hi  V.  Stephenson,  1  Camp.  291. 

65.  An  indictment  describmg  a  road  from  Jl.  to  B.  uid  thence  to  Highwagr. 
C.  describes  a  direct  communication.     Rex  v*  Great  Canfield,  6 

£sp.  C.  136. 

66.  If  the  description  of  an  highway  in  an  indictment  for  the  non* 
repair  of  it  be  too  indefinite,  being  equally  apphcable  to  several  high« 
ways,  advantage  should  be  taken  by  plea  in  abatement,  and  the  de* 
scription  given,  if  true  in  fact,  cannot  be  objected  to  at  the  trial 
under  the  plea  of  the  general  bsue.  Rex  v.  Inhabitants  of  Hammer- 
smith, 1  Starkie,  357. 

67.  The  inhabitants  of  a  parish  plead,  that  the  inhabitants  of  a 
particular  district  are  bound  by  prescription  to  repair  all  conunon 
highways,  situate  within  that  district,  save  and  except  one  common 
highway  within  the  said  district ;  the  plea  may  be  supported,  although 
it  appears,  that  the  excepted  highway  is  of  recent  date.  Rex  v^  The 
Inhabitants  of  Ecclesfield,  1  Starkie,  393. 

68.  "WTiere  a  policy  in  the  common  printed  form  on  ship  and  goods  iMuranqj, 
contains  a  written  memorandum,  declaring  the  insurance  to  be  on 

goods,  a  general  averment  is  proper,  that  the  dofeodant  became  an 
insurer  on  the  premises  in  tlie  policy  mentioned.  Haughton  v. 
Ewbank,  4  Campbell,  89. 

69.  Proof  of  an  interest,  however  small,  throughout  the  entire  pro- 
perty insured,  will  support  the  averment  in  a  declaradon  on  a  policy 
tliat  the  party  is  interested  in  the  subject  matter,  to  a  lajge  amount, 
to  witx  to  the  amount  of  all  the  money  ever  insured  thereon.  Pag* 
V.  Fry,  3  Esp.  C.  186 ;  S.  C.  2  B.  and  P.  240. 

70*  A  policy  is  efiected  on  tiie  plaintifi^s  share  of  goods,  valued  a| 
£500.>  but  u{K)Q  its  turning  out  that  the  plaintiff's  interest  was  larger,^ 
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ike  words  are  addted  in  the  maifin  of  the  policy,  <<  on  &e  plaintiff's 
share  of  goods,  (say  one-fiflh)  ^ued  at  1000/.,"  to  which  the  de* 
ibndant's  initials  were  subscribed.  The  declaration  need  not  notice 
the  original  stipulation.     Robinson  v.  Tobin,  1  Starkiey  386. 

71.  SembUy  that  if  a  declaration  on  a  policy  of  insurance  lay  the 
loss  by  the  perils  of  the  seas,  the  plaint^  may  recoyer,  upon  preof^ 
that  the  ship  was  wrecked,  although  this  may  have  been  occasioned 
by  the  barratry  of  the  roaster  or  mariners.  Hayman  v.  Parish,  2 
Camp.  149. 

72.  An  averment  of  losis  by  perils  of  the  seas,  is  not  supported  by 
proof,  that  the  vessel  was  sunk  in  consequence  of  being  tuned  upon 
by  another  vessel,  under  a  mistake.     CuUen  v.  Butler,  1  Stark.  18S» 

Xant^-  73.  A  recital  that  an  issue  came  on  to  be  tried,  is  supported  by  evi- 

dence, that  an  information  containing  several  counts,  to  each  of  which 
the  general  issue  was  pleaded,  was  so  tried.  Rex  v.  Jones,  Peake,  37. 
74.  Where  to  an  information  in  the  exchequer  for  having  goods, 
knowing  them  to  have  been  run,  the  defendant  pleads  not  guilty^ 
such  plea  only  puts  in  issue  the  fact  of  defendant's  possession  and 
knowledge ;  and  if,  in  stating  the  record,  ic  is  said  that  the  issue 
was  touching  and  concerning  the  forfeiture  of  the  goods,  it  is  a  fatal 
variance.     Rex  v.  Hawkins,  Pcake,  8. 

Ledtt«.  '^^'  -^^"^i^n^^^t  in  a  declaration  that   plaintiff  was  possessed  of 

premises  fer  the  remainder  of  a  certain  term  of  years  then  unexpired 
therein,  which  be  agreed  to  assign  to  the  defendant,  is  supported  by 
evidence  of  a  tenancy  from  year  to  year.  Betting  v.  Martin,  l 
Pamp.  317.  . 

76.  In  an  action  for  a  nuisance  to  a  dweUing*bouse,  the  dedantion 
stated,  that  at  the  time  of  stating  the  grievance,  plaintiff  was  seised  in 
fee  of  the  dwelling-house,  and  that  it  was  then  in  the  possession  and 
occupation  of  a  certain  tenant  or  certain  tenants  thereof  under 
plaintiff.  It  appeared  that  plaintiff  was  seized  in  fee  (or  the  use  cf 
the  inhabitants  of  a  particular  parish,  and  that  tlic  house  was  occupied 
by  the  parish  paupers  and  a  person  appointed  by  the  parish  officers 
to  take  chaise  of  them.  Held,  that  neither  the  poor  nor  the  master 
of  the  work-house  could  be  considered  as  tenants  to  the  fdaintiff,  and 
that  this  was  a  fatal  variance  between  the  declareti(Hi  and  the  evi- 
.  dence.     Martin  v.  Goble,*  1  Camp.  320. 

LiMl.  77.  In  ah  action  for  a  libel,  if  separate  passages  of  the  Hbel  are  lo 

be  set  out  in  one  count  of  the  declaration,  they  ought  to  be  described 
as  separate  and  distinct  from  each  other.  Tabart  v.  Tipper,  1 
Camp.  362. 

79.  The  defendant  may  be  found  guilty  upon  a  count  in  an  infor- 
ination  which  charges  him  with  having  composed,  printed,  and  pul)- 
hshed  a  libel,  if  he  is  proved  to  have  published  without  havioff  oom-^ 
posed  it.     Rex  v.  Hunt,  2  Camp.  683. 

79.  If  the  defendant  is  chara;ed  by  a  count  in  an  indictment  with 
having  «  composed,  printed,  and  published"  a  libel,  if  the  evidMiee 
be,  that  he  only  composed  and  published  it,  he  may  be  found  guilty 
of  composmg  and  publishing,  and  acquitted  of  the  printinir.  The 
King  V.  Williams,  2  Camp.  646. 
tfoality.  SO.  Parishes  united  by  Act  of  Pariiament,  are  distinct  parishes  fbr 

all  other  purposes  except  the  maintenance  of  their  poor  t  hence,  ia 
an  ejectment,  prcmises  situate  in  the  parish  o^A.  cannot  be  describe 
ed  as  situate  in  the  united  parishes  of  Jl.  and  B.  Goodtitlc,  ex  dem- 
Pinsentv.  Lammiman,  6  Esp.  C.  128.,  2  Camp.  274. 
^  «1.  In  trespass,  where  there  are  two  independent  parishes  in  one 
totrict,  as  St.  John's  «Qd  St.  Jame's  in  Clerkenwell,  ^.tho  (rospass 
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be  staled  to  bare  been  committed  in  Glerkenwell  generally,  and  be 
proved  to  bave  been  committed  in  tbe  parish  of  St  James's^  it  is  a 
fatal  inirianoe.     Taylof  v.  Hooman,  1  Holt,  628. 

82.  In  an  action  for  suspending  a  lamp  before  plaintiff's  house,,  to 
denote  that  he  kept  a  brothel,  the  parish  in  which  the  declaration 
states  the  house  to  have  stood,  and  the  tort  to  have  been  committed, 
is  to  be  considered  as  vemU  merely,  not  as  local  description  :  and  it 
is  immaterial  whether  there  be  any  such  parish  in  existence.  Je^- 
feries  V.  Duncomb,  2  Camp.  3* 

83.  In  an  action  on  a  promissory  note  made  and  dated  in  a  for- 
iHgn  country,  the  declaration,  without  noticing  that  circumstance,  may 
aUege,  that  it  was  made  in  the  county  in  whi^h  the  renne  is  laid* 
Hourietand^  others  v.  Morris,  3  Camp.  304. 

84.  In  an  assumpsit  for  the  use  and  occupation  of  premises,  they 
are  described  as  situated  in  X.  instead  of  F.,  the  variance  is  fatal. 
Wilson  V.  Clark,  1  Esp.  C.  273. 

85.  In  an  action  for  use  and  occupation,  although  it  be  unnecessa- 
ry to  state  in  the  declaration  in  what  parish  the  premises  are  situate, 
if  this  is  alleged,  a  variance  in  the  name  of  the  parish  is  fatal.  Guest 
V*  Gaumont,  3  Camp.  235. 

86.  In  trespass  quare  elausum  fregit^  where  the  locvs  in  quo  is 
stated  to  be  in  the  parish  of  w9.,  it  is  enough  if  A.  has  a  church  and 
ovefseers  of  its  own>  and  is  reputed  a  parish,  although  perhaps  strict- 
ly speaking  it  may  be  only  a  hamlet.     2  Camp.  5,  n. 

87.  In  an  action  on  a  penal  statute,  it  is  sufficient  that  the  oflfence 
is  proved  to  have  happened  in  the  same  county,  though  in  a  difierent 
parish,  to  thatiaid  in  the  declaration,  unless  the  poor  of  the  parish 
share  in  the  penalty.     Clark  v.  Taylor,  3  Esp.  C.  218. 

89.  An  averment  that  an  order  had  been  made  to  land  goods  at 
the  quay  or  wharf  appointed  by  law,  is  not  proved  by  evidence  of  an 
Older  to  land  them  at  the  king's  warehouse,  though  it  stands  on  the 
quayorwhaif.     Rex  v.  Cassano,  6  Esp.  C.  231. 

89*  An  averment  that  a  specific  sum  was  given  for  the  insurance  of  Lottery* 
a  p«ttieiilar  lottery  ticket  is  not  proved  by  evidence  that  the  sum  was 
for  the  insurance  of  that  ticket  and  others.     Phillips  v.  Mendez  Da 
Costa,  1  Esp*  N.  P.  C.  59. 

90.  If  in  an  action  for  a  malicious  arrest,  the  declaration  avers  that  Malicio-js 
B*  the  defendant  had  no  cause  of  action  against  ^.,  the  plointifi^  to  ^^^^^* 
the  amount  of  10/.  and  it  appears  that  A.  was  indebted  to  him  above 

that  sum,  akhoiigh  not  nearly  to  the  amount  sworn  to  in  the  affidavit 
to  hold  to  bail,  the  action  cannot  be  supported ;  as  •^.  should  have 
deckued  against  B,  for  maliciously  holding  him  to  bail  for  a  greater 
sum  than  was  really  due.  Wetherden  v.  Enibden,  1  Camp.  295* 
Wilkinson  v.  Mawbej,  1  Camp.  297. 

91.  But  if  in  fact  B.  was  largely  indebted  to  A,  on  a  balance  of 
accounts,  and  had  only  a  cross  demand  upon  him  for  a  difierent  cause 
from  that  mentioned  in  the  affidavit  to  hold  to  bail,  then  the  above 
avermmat  is  not  falsified,  as  in  that  case  A.  did  not  owe  B.  lOi.  and 
jB«'iiad  no  cause  of  action  for  which  he  could  lawfully  hold  A,  to 
bail.     Wetherden  v.  Embden,  1  Camp.  297. 

9^  In  an  action  for  a  malicious  arrest,  an  allegation  that  tiie 
pltantiffgave  bail  to  the  sheriff  for  his  appearance  at  the  return  of  the 
writ  is  not  supported  by  evidence  that  he  ptud  the  debt,  and  10/.  for 
eostSy  into  the  hands  of  the  sheriff;  but  he  may  still  maintain  the 
action,  although  he  cannot  recover  for  the  consequential  damage* 
Bristow  V.  Haywood,  4  Camp.  213.  S.  C.     1  Starkie,  48.  Maliciout  pro- 

9d*  Avenaent,  that  A,  before  a  }nagi0ttate  maliciously  charged  B.  secution. 
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with  felony ;  the  infliniiation  contains  a  mere  chaige  of  tortioup 
conversion,  upon  which  a  warrant  for  felony  was  improperly  founded; 
the  variance  is  &tal»     Tempest  v,  Chmnbers,  1  Starkie,  67. 

94»  A  declaration  in  an  action  for  a  malicious  prosecution,  which 
alleges  that  the  defendant  charged  the  plaintiff  with  felony,  is  sup^* 
ported  by  evidence,  that  the  defendant  stated  to  the  -magistrate,  thint 
he  had  been  robbed  of  specific  articles,  and  that  he  suspected  and 
believed,  and  had  good  reason  to  suspect  and  believe,  that  the  plains 
tiff  had  stolen  them.  Davis  v.  Noak,  1  Starkie,  377. 
Honey*  95.  ^.  agrees  to  r^PQunerate  B.  for  information,  whereby  he  may 

be  enabled  to  recover  a  sum  of  money  as  residuary  legatee.  In  an 
action  on  the  agreement  by  jB.,  it  was  averred  that  A.  recovered  a 
kuge  sum  of  money  in  consequence  of  the  information ;  the  proof 
was  of  the  recovery,  not  of  monoy,  but  stock ;.  held,  that  the  va- 
riance was  fatal.  Jones  v.  Brindly,  2  £sp.  C.  205. 
RaiMi*  96.  If  the  plaintiff  declares  by  a  wrong  christian  name,  this  i^  no 

ground  of  nonsuit  at  the  trial,  if  it  can  be  shewn  that  the  de* 
^ndant  knew  that  the  action  was  brought  by  the  person  who  actually 
sues.     Boughton  v.  Frere,  3  Camp.  29. 

97.  A  plaintiff  suing  upon  a  promissory  note,  which  purports  to  be 
payable  to  a  person  of  a  different  name,  may  show  by  evidence  that 
he  was  the  person  intended.     Willis  v.  Barrett,  2  Starkie,  29. 

9S.  In  an  indictment  for  perjury,  it  is  alleged,  that  Franda  Caom^ 
dish  Aberdeen  and  others,  exhibited  their  bUl  in  the  exchequer,  &c* 
On  production  of  tiie  bill,  it  purports  to  be  the  bill  of  J.  C.  Jlberdeet^ 
and  others ;  this  is  no  variance,  and  it  may  be  proved  that  this  was 
the  bill  of  Fratuis  Cavendish  Aberdeen,  And  there  is  no  variancei 
although,  afler  the  allegation,  and  afler  setting  out  such  parts  of  the 
bill  as  are  necessary,  the  words  are  added  ^<  as  appears  by  the  said 
bill  and  filed  of  record."     Rex  v.  Roper,  1  Starkie,  618b 

99.  The  mis-description  of  a  contract  is  afiital  variance  aa  whera 
it  is  stated  to  have  been  made  with  two  instead  of  three,  thougb  it  ia 
alleged  as  inducement  only,  and  by  agreement  between  those  three,. 
the  two  were  to  have  the  sole  benefit  Parish  v.  Burwood  and 
another,  5  Esp.  C.  33. 

100.  If  in  an  action  on  a  bond  against  one  it  be  declared  as  the 
loint  bond  of  him  and  two  others,  it  is  no  variance,  that  the  bond  ia 
likewise  the  separate  bond  of  each  of  the  obligors.  MiddlelOB  ▼» 
Sandford,  4  Camp.  34. 

101.  The  misnomer  of  one  of  several  partners  sued  jointly,  is  eoly 
pleadable  in  abatement,  and  no  giound  of  nonsuit.  Rogers  v.  Boefam 
and  others,  2  Esp.  C.  702. 

102.  A  partnership  payment  may  be  stated  as  having  been  mado 
by  those  who  really  composed  the  firm  in  exclusion  of  nominal  mem* 
bers ;  though  made  by  bills  drawn  on  tlie  firm.  Harrison  v*  Fitzfaeb* 
ry,  3  Esp.  C.  238. 

103.  An  action  may  be  maintained  upon  a  bond  expressed  (#be 
payable  to  a  mercantile  firm,  by  the  persons  who  actually  constitnted 
the  firm  when  the  bond  was  executed.  MoUer  v.  Lamb^  2  Camp^ 
548. 

104.  A  bill  of  exchange  drawn  in  this  form,  "  Pay  to  ovr  oidMr,'' 
&c.  signed  in  the  name  of  two  persona  4*  Oo.y  and  accepted  by  de^ 
iendant,  may  be  declared  upon  by  the  indorsees  as  a  bill  drawn  by 
an  aggregate  firm  ;  and  if  it  be  proved,  that  the  firm  consists  (»f  onljr 
one  person,  yet  it  is  xkot  a  variance.  Bass  and  anethec  v.  CUve,  ^ 
M.  6c  S.  13.     S.  C.  4  Camp.  78. 

105.  An  allegation,  that  a  policy  has  beea  eflected  for  did^ 
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li£&  by  *A,y  B,j  and  C,  is  satisfied  by  proof  that  it  was  effected  by. 
Hie  finn  jf.  and  B.y  there  being  in  fact  two  firms  which  have  two 
members  in  common.     Dickson  v.  Lodge^  1  Starkie,  226* 

106.  Though  a  surviving  partner  may  declare  for  gobdtf^  sold 
without  naming  himself  such  ;  yet  a  description  of  the  goods  as  his 
own  is  a  fatal  variance.  Ditchbum  v.  Sprackliu  and  others,  5  E^p. 
C.  82. 

107.  In  an  action  by  a  surviving  owner  for  use  and  occupation  of 
premises,  it  is  not  sufficient  to  allege  that  the  defendant  held  the 
preimses  by  the  sufleranco  and  permission  of  the  surviving  owner 
6nly,  where  they  were  in  fact  h«ld  under  two  jointly.  Israel  v*  Sim- 
mons, 2  Stariue,  356. 

106.  In  covenant  on  a  lease,  a  mistake  in  the  name  of  the  person 
stated  in  the  demise  as  late  tenant  of  the  premises,  is  a  fatal  variance. 
Bowditch  V.  Mawley,  I  Camp.  195.  - 

109.  Where  a  writ  is  stated  in  pleading,  a  mis-spelling  of  a  name, 
though  the  two  soimd  alike,  is  fatal.  BroHH  v.  Jacobs,  2  £sp. 
C.  726. 

110.  A  variance  between  the  real  name  of  an  indorser  and  that 
which  is  alleged  in  the  declaration,  and  appears  upon  the  bill,  is  im- 
material.    Forman  v.  Jacob,  1  Starkie,  47. 

111.  A  declaration  alleging  that  the  defendant  undertook  to 
^efiver  a  parcel  of  goods  for  the  plaintiff  is  disproved  by  evidence 
of  a  special  agreement  to  deliver  them  to  the  bearer  of  a  receipt 
given  for  the  goods  at  the  time  of  delivery.  Samuel  v.  Darch, 
9  Staricie,  60. 

112.  A  deckuration  premised  that  one  •^.,  mdowy  had  sued  out  a 
writ,  and  stated  the  writ  to  be  ^<  that  the  sheriff  ivas  coimnanded  to 
take,  &c.  to  answer  the  said  wd.,"  omitting  to  add  <<  trtclato"  The 
writ  produced  described  A,  as  widow  :  Held,  that  there  would  have 
lieen  a  fetal  variance,  but  that  the  word  of  reference  *^  saitP'  incor* 
porated  in  the  sentence  of  which  it  was  a  part  that  to  which  it  re- 
ferred. -  Ions  V.  Perchard  and  another,  2  £sp.  C.  607. 

113.  To  describe  an  accident  as  having  arisen  from  the  negligent  Negligene^r 
steering,  managing,  and  directing  a  vessel,  which  arose  from  the 
negligent  stowing  of  the  anchor,  is  a  fatal  variance.   -  HuUman  v. 
B^nneft,  5  Esp.  C.  226. 

1 14.  A  schoolmaster  who  permits  an  infant  pupil  under  his  care 
to  make  use  of  6re-works,  is  responsible  in  an  action  for  the  mischief 
which  ensues.  But  if  the  declaration  allege  that  the  defendant  (in 
auch  «i  action)  delivered  the  fire-works  to  the  pupil,  and  caused  and 
procured  tiiem  to  be  delivered  to  him  and  it  turn  out  that  though 
the  defendant  had  permitted  the  use  of  fire-works  by  his  pupils,  that' 
the  fire-works  from  which  mischief  resulted;  had^  in  fact,  beea 
delhrwed  to  the  pupil  by  another  person,  without  the  authority  or 
knowledge  of  the  defendant,  the  variance  will  be  fatal.  Ring  v.  Ford» 
1  Staikie,  421. 

115.  If  issue  b  taken  on  a  plea  in  abatement  of  partnership,  r.nd   I^sirtnership. 
the  defendant  can  prove  that  any  one  item  of  the  plaintiff's  bill  of 
pairticalan  was  fomished  on  the  partnership  account,  he  is  entitied  to 

a  veidict.     Colson  and  another  v.  Selby,  1  Esp.  C.  452. 

116*  It  is  a  &tal  variance  to  describe  a  patrole,  or  one  not  sworn  Pea^o  e^Scer. 
to  preserve  the  peace,  as  a  peace-officer.     Clifie  v.  Littlemore, 
5  £«p.  C.  39. 

1 17.  An  averment  of  the  performance  of  conditions  precedent,  ii^ 
«ufficienUy  established  by  proof  that  the  other  party  had  duspens^ed 
k.     etd  qmre,    Kiugfatv.  Crockford,  1  Usp.  N.  P.  C.  190. 
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lis.  In  stating  an  order  of  removal,  one  of  the  magistnUea  was 
describecl  as  an  esquire,  and  both  as  justices  for  the  county ;  in  the 
order  itself,  the  one  was  described  as  a  clerk,  and  both  as  justices  ot 
a  liberty  within  the  county  ;  the  variance  was  held  fatal.  Rex  v« 
Tanner  and  another,  1  Esp.  C.  304. 

119.  In  trespass  for  breaking  and  entering  a  several  fishery,  if  the 
plaintiff  prescribe  for  the  sole  and  exclusive  right  of  fishing  over 
four  places  in  a  navigable  river,  upon  which  right  issue  is  jcttned,  the 
prescription  must  be  proved  as  extensive  as  it  is  laid ;  and  if  the 
right  is  shown  to  exist  over  three  of  these  places,  hut  not  the  fourth, 
this  is  a  fatal  variance,  notwithstanding  thai  the  trespasses  complained 
of  were  committed  in  a  part  of  the  river  where  the  sole  and  exclusive 
right  of  fishery  prescribed  for  is  proved  to  exist*  Rogers  v.  AIlen» 
1  Camp.  313. 

120.  An  indictment  for  perjury,  stating  a  bill  of  Middlesex  to  have 
issued  out  of  the  office  of  the  chief  clerk  of  the  Court  of  King's 
Ben^h  is  bad.     Rex  v.  Schoale,  Peake,  112. 

121.  In  stating  a  writ  in  which  the  party  is  described  by  ao 
addition,  the.  addition  may  be  omitted  ;  but  if  an  addition  be  stated 
where  there  is  none  in  the  writ,  the  variance  is  fatal.  Brown  v. 
Jacobs,  2  Esp.  C.  727. 

122.  In  an  action  on  a  bail  bond  against  one  of  the  sureties,  the 
declaration  averred,  that  by  a  writ  of  laiiiat  the  sheriff  was  con^- 
manded  to  take  '*  one  Francis  J.  by  the  name  of  John  J."  :  Held» 
that  this  averment  was  not  supported  by  evidence  of  a  UUital  in  the 
common  form,  commanding  the  sheriff  to  take  John  J, ;  .although  the 
baO-bond  was  signed  by  &e  principal,  '^  Francis  J.  arrested  by  the 
name  of  John  /.,"  and  the  plaintiff  ofiered  to  prove  that  this  persoa 
was  their  debtor  whom  they  meant  to  hold  to  bail.  Scandover  v. 
Wame,  2  Camp.  270. 

123.  In  an  action  for  a  false  return  to  a  Ji»  fa.  the  indorsement  oa 
the  writ  was  stated  to  be,  '^  to  levy  the  sum,  together  with  the 
sherifTs  poundage,  ofHcer'sfees,  and  other  legal  charges  and  incidental 
expenses  attending  the  same  ;"  the  indorsement  was  "  to  levy  the 
sum  together  with  the  shenfl'^s  poundage,  officer's  fees,  &c."  :  Held 
a  fatal  variance.     Stiles  v.  Rawlins  and  another,  5  Esp.  C.  133. 

124.  A  writ  directed  generally  to  the  sheriff  of  a  county,  may  be 
described  in  pleading  as  directed  to  the  individual  by  name,  who  waa 
in  fact  sheriff  of  the  county  when  the  writ  issued.  Batchelor  v. 
Salmon,  2  Camp.  525. 

125.  In  an  action  of  escape  out  of  execution,  the  declaralioa 
alleged  that  the  prisoner  was  by  habeas  corpus  brought  before  a 
judge  of  K.  B.,  and  by  him  committed  to  the  custody  of  the  marshall, 
"  as  by  the  said  writ  of  habeas  corpus,  and  the  said  commiUneat 
thereon,  now  remaining  in  the  said  court,  more  fully  appears :"  Held 
that  evidence  of  a  commitment  by  a  judge  of  K.  B.  but  not  filed  of 
record  would  not  support  the  action.  Held,  also,  that  the  above 
allegation,  even  if  unnecessary,  roust  be  proved  as  laid.  Turner  r. 
Eyles,  5  Esp.  C.  8.  ;  S.  C.  3  B.  &  P.  456. 

126.  A  prisoner  superseded  by  order  of  a  judge  at  chambers,  is  so, 
not  by  the  judge,  but  by  tlie  writ  of  supersedeas,  which  being  an  act 
of  the  court,  he  maybe  stated  to  have  been  discharged  by  the  courts 
Brown  v,  Jacobs,  2  Esp.  C.  727. 

127.  It  is  not  a  fatal  variance  from  a  record  to  omit  the  description 
of  a  person  named  in  it,  unless  some  ambiguity  is  thereby  prodqced* 
Amey  v.  Long,  1  Camp.  15. 

128.  Act  averment,  in  an  action  foi^  aa  escape,  that  die  prisoner^ 
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when  arrested,  was  indebted  for  goods  sold,  is  not  proved  by  evidenoe 
that  the  credit  on  which  the  goods  were  sold  had  not  then  expired* 
White  ▼.  Jones,  5  £sp.  C.  160. 

129.  If  an  agent  for  the  sale  of  horses  sells  to  w9.,  in  one  lot  and 
at  an  entire  price,  a  horse  belonging  to  B,y  and  another  bel<mging 
to  C,  warranting  bqth  horses  to  be  sound ;  A.  cannot  maintain  aa* 
mtmpsit  against  B,  tor  the  unsoundness  of  the  horse,  which  belonged 
to.  the  latter,  declaring  as  upon  a  sale  of  one  horse,  since  the  contract 
concerning  fhe  two  horses  was  entire.  Symonds  v.  Carr,  1  Camp. 
361. 

130.  Where  goods  are  purchased  by  several  on  their  joint  account, 
to  be  afterwards  divided  in  certain  proportions  between  them,  it  is  a 
fetal  variance  to  describe  the  contract  as  a  separate  sale  to  each  of 
his  proportion.     Everett  v.  Tindall,  5  Esp.  C.  169. 

131.  An  agreement  to  take  on  board  a  specific  quantity  cannot  be  ^^>>P* 
stated  as  an  agreement  to  take  a  AjU  cargo,  though  the  quantity  may^ 
amount  to  such.     Harrison  v.  Wilson,  2  Esp.  C.  70S. 

132.  Admitting  that  in  slander  it  is  sufficient  to  prove  the  sub-  Slander. 
stance  of  the  words,  yet  that  confmes  the  plaintiff  to  the  proof  of 
words  of  a  precisely  similar  import  with  those  laid.     Hariison  v. 
Stratton,  4  Esp.  C.  2ia 

133.  Where  a  slanderous  charge  consists  of  several  parts,  and  the 
sense  is  materially  altered  by  the  subtraction  of  any  one  part  from 
the  rest,  the  whole  must  be  stated  and  proved ;  but  where  the  charge 
is  not  thus  entire,  the  whole  need  not  be  stated,  and,  if  stated,  need  not 
be  proved.     Flower  v.  Pedley,  2  Esp.  C.  491. 

134.  An  averment  that  slanderous  words  were  spoken  concerning 
the  (three)  plamtiffs  in  their  joint  trade,  is  not  supported  by  evidence 
cf  words  addressed  by  the  defendant  personally  to  one  only  of  the 
partners.     Solomons  and  others  v.  Medex,  1  Starkie,  191. 

135.  In  an  action  for  slander,  it  is  alleged  that  the  words  were 
spoken  of  and  concerning  certain  soap  alleged  by  «d.  JB.  to  have  been 
stolen.  The' declaration  is  not  supported  by  evidence  that  the  words 
were  spoken  concerning  certain  soap,  alleged  by  Jl>  B.  to  have  been 
taken  out  of  his  3rard.     Shepherd  v.  Bliss,  2  Starkie,  610. 

136.  An  action  brought  to  recover  a  particular  sum  of  money.  Suit. 
may  be  described  in  pleading  ''  as  an  action  for  the  recovery  of  the 
said  sum  of  money,"  althoi^  in  form  it  was  an  action  of  trover.     2 
Camp.  526. 

137.  It  is  a  fatal  variance  to  describe  a  judgment  as  for  the  breach 
of  several  promises,  which  was  given  for  the  breach  of  one  promise 
only.     Read  v.  Borradaile  and  others,  5  Esp.  C.  223. 

138.  In  an  action  against  the  sheriff  for  a  false  return  to  a^i./a.,  on 
a  judgment  in  scL  fa.y  the  declaration  state^l  that  the  judgment  was 
for  269/.  debt ;  the  record  produced  showed  that  it  was  for  la»  dam- 
ages, and  36/.  costs  as  well :  Held,  that  as  these  were  stated  as  dis- 
tinct sums  on  the  record,  the  variance  was  inmiaterial.  Phillips  v. 
Eamer  and  another,  1  Esp.  C  355. 

139.  An  averment  that  a  cause  was  triet^ia  the  court  i>f  Kinir's  * 
Bench  before  the  lord  chief  justice  of  the.  said  court,  is  dcscripiivo,  of 
a  trial  at  bar,  and  therefore  not  supported  by  proof  of  a  liial  at  JVi^i. 
Pnitf.     Rex  V.  Brett,  5  Esp.  C.  259. 

140.  In  an  action  for  a  nialicious  prosecution,  an  allegation  in  the 
declaration  that  the  person  prosecuted  was  arquiued  by  a  jurv  iiviln). . 
court  of  our  lord  the  king,  before  the  king  hikiself,  at  /roi^H-^/'^^^ 
before  the  chief  justice,  is  not  supported  by  a  rocord,  t'v.>ai  Mfhi(i4it 

Vol.   V.  *^0  .  T'rt  B  9fd 


«r»h-^ 


gS4  ACTION.  tNiBi  Piuus 

i^pears  that  the  trial  iook  place  before  the  Chief  Juistico  al  JVm|V»» 
us.     Woodford  v.  Ashley,  2  Camp.  193. 

141.  Ill  an  indtctment  for  perjury,  nun  answer  to  a  bill  in  chail- 
oery,  the  bill  was  stated  to  have  been  filed  by  .^.  against  /?.  (tho 
now  defendant)  and  another.  In  fact,  it  was  filed  against  Z^.,  C, 
and  Dm }  but  the  pevjury  was  assigned  ou  a  part  of  the  answer  whichr 
was  material  between  A,  and  B.  Thia  hold  not  to  be  a  fatal  variance« 
Rex  V.  Leefe,  2  Camp.  141. 
3iirplaHige.  142.  Where  special  damage  is  laid  in  the  declaration,  it  need  not 

be  proved,  unless  the  plaintiff  has  no  cause  of  action  without  it. 
Cook  V.  Field,  3  Eflp.  C.  133. 

143.  Thoii^  &  protest  is  unnecessary  in  (he  case  of  inland  bilTs, 
snd,  therefore,  tho^h  made,  need  not  be  stated  in  declaring  on 
them;  yet,  if  stated,  it  must  be  proved.  Boulager  v.  Talleyrand^  2 
Esp-  C.  550. 

144.  An  introductory  description  in  the  declaration  by  tlie  plaio^ 
tiffs,  the  payees  of  a  bill  of  exchange,  in  an  action  against  the  ac- 
eeptor,  representing  them  as  the  executors  and  trustees  of  a  person 
deceased,  is  mere  surplusage,  and  does  not'  require  proof,  the  biU 
being  in  fact  pttysble  to  them  in  the  name  of  a  firm  wjiich  they  had 
assumed.     Aguttar  v.  Moses,  2  Starkie,  499. 

145.  In  escape  against  the  sheriff,  if  the  plaintiff  avers  in  his  de- 
elaration  that  J.  8.  was  arrested  <<  under  a  writ  indorsed  for  baiT  By 
virtue  of  an  affidavit  now  en  record,"  he  must  produce  the  affidavit 
in  evidenee,.  though  the  latter  part  of  the  averment  was  unnecessary. 
Webb  v.  Heame  and  another,  2  Esp.  C.  671. ;  S.  C.  1  B.  &  P.  2SU 

146.  Qumrcy  Whether  in  aa  action  for  libelling  a  newspaper,  the 
plaintiff  may  reeover,  onr  proof  that  he  is  only  proprietor,  having 
aveired  diathe  was  editor  as  well?  Heriet  v.  Stuart^  1  Esp.  C..4d8b 

147.  In-  an  action  en  the  case  for  exhibiting  an  inscription  opposite 
to  the  plttintifTs  house,  insinuating  that  :t  was  a  house  of  ill-fame, 
a  prefatory  allegation  that  the  plaintiff  carried  on  the  business  of  a 
retailer  of  wines  there,  may  be  rejected  as  surplusage,  there  being 
SLodlegation  that  the  publication  was  of  and  concerning  the  plaintiff 
as  such  retailer  of  wines.     Spall  v.  Massey,  2  Starkie,  559. 

14S.  A  declaration  under  the  statute  49  G.  3.  c.  126.  s.  S.  al- 
leges tliot  the  defendant  advertised  at  proposal  y^  a  promise  to  giv« 
die  sum  of  150  guineas  to  any  one  who  would  procure  Jl.  B.sl  place 
under  goveimment ;  the  words  "  for  a  promise"  may  be  rejected  as 
surplusage.  Q»  The  words  «  under  government"  are  sufficient^ 
Plough  the  words  of  the  statute  are  "  office,  in  the  gifl  of  the  crown.'*^ 
Clarke  v»  Harvey,  1  Starkie,  92. 

Statot*..  149.  A  general  allegatioa  in  an.  action  for  a  penalty  for  acting  as  & 

magistrate  witliout  a  qii^ification,  following  tlie  words  of  the  statute, 
without,  specifying  any  particular  act,  is  good  after  verdict.  Wright 
v.  Horton,  1  Starkie,  400.^ 

160.  Where  the  defendant,  being  a  porter,  delivered,  along  with  a. 
basket  of  fish,  a  false  ticket,  denoting  that  9s.  lOd.  instead  of  6«.  6i 
was  to  be  paidibr  it :  Held,  that  in  an  indictment  for  this  offence,  on 
80  G.  2.  c.  24.  the  basket  of  dsh  might  be  described  as  a  parcel  ;  bat 
that  if  the  indictment  hod  been  on  39.  G.  3.  c.  68.  which  emnncratea 
baskets,  parcels,  &c.  specifically,  this  would  have  been  a  fatal  vari- 
ance.    Rex  V.  Douglas,   1  Camp.  212. 

tim«#.  151.  In  decliu-ing  against  the  acceptor  of  a  bill  of  exchange  paya- 

ble a  certain  time  after  sight,  the  day  of  acceptmg  the  bill  laid  in  the 
declaration  under  a  videlicet  is  immaterial.  Freeman  v.  Jacob,  4 
Camp.  209. ;  8.  C.  1  Starkie,  46: 
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152.  In  an  assignment  of  peijuiy,  it  is  a^ged,  that  the<lefendaiit» 
at  the  time  ofefkciiog  a  policy  of  insurance,  purporting  to  have  been 
underwritten  by  ^.,  IT.,  and  6\,  and  others,  on  a  day  specified,  weB 
knew,  &e.  On  producing  the  policy,  it  appears  that  jL  underwrote 
the  policy  en  a  diflerent  &y ;  the  defect  is  fatal,  although  it  appean 
that  B.y  C,  &c.  did  underwiite  the  policy  onthat  day.  Eex  v.  Hucks. 
1  Starkie,  521.  .  ' 

153.  In  an  action  for  usury,  (he  day  on  which  the  money  is  stated 
to  have  been  lent  must  be  proved  as  laid,  though  under  a  videlicit, 
Harris  v..  Hudson,  4  Esp.  C.  162.   '  • 

154.  In  trespass  ^uflrc  elauman  /regit,  laid  to  have  boen  committed 
on  a  particular  day,  and  on  divers  other  days  and  thnes,  between  that 
day  and  the  exhibiting  of  the  bill,  &c.  ;  the  plaintiff  may  prove  «9 
act  of  trespass  anterior  to  the  day  specified,  but  he  will  be  confined 
to  that  single  act.     H«ime  v.  Oldacre,  1  Starkie,  361. 

165.  In  an  indictaient  for  perjuiy  alleged  to  have  been  committed 
in  the  defendant's  answer  to  a  bill  of  discovery  filed  in  the  exchequer, 
it  is  alleged,  that  the  bill  was  filed  on  a  day  specified.  The  day  is 
not  material,  where  it  is  not  alleged  as  part  of  the  leconl;  and  there* 
fore  there  is  no  variance,  although  the  bill,  when  produced,  is  found 
to  he  entitled  generally  of  a  preceding  term.  Rex  v.  Huclu,  1  Stari** 
kie,  521. 

156.  On  an  indictment  for  a  misdemeanor,  containing  several 
eounts  alleging  several  misdemeanors  of  the  sam^  kind  on  the  same 
day,  the  prosecutor  may  give  evidence  of  such  misdemeanoni  oo  difv 
ferent  days.     Rex  v.  Levy  and  others,  2  Starkie,  458. 

157.  Averment  that  defendant  exercised  the  trade  of  a  sawyer  ;  '^'^dc^ 
proof  that  he  only  exercised  it  as  subordinate  to  that  of  a  mastmak- 

er  :  Held  a  fat^  variance.     Spencer  v.  M^nn  and  others,  5  £sp.  C. 

no.  ^ 

156.  In  an  indictment  against  a  bankrupt,  the  petitioning  creditor's 
debt  is  alleged  to  be  due  to  Jt.,  B.,  and  C,  surviving  executors  of  the  ^^'^ 
last  will  and  testament  of  !>.,  after  proof  that  w^.,  B.,  and  C,  were 
the  executors,  and  were  directed  by  the  will  to  carry  on  the  business. 
It  is  necessary  to  prove  that  tliey  all  assented  to  act  in  discharge  of 
the  trust.  And  a  general  admission  by  the  prisoner  of  a  debt  due 
to  the  executors  of  i>.,  will  not  supply  the  detect.  Rex  v.  Barnes, 
1  Staricie,  243. 

159.  If  more  than  legal  interest  is  taken  for  forbearance  on  a  note  y 
given  to  ^.  by  B.j  as  a  collateral  security  for  money  lent  to  C*,  such      "''^* 
usury  Is  weU  described  to  be  for  forbearance  of  money /en<  by  the 
defendant  to  B.     Manners  v.  Postan,  4  £sp.  241, ;  S,  0.  3  B,  ^ 

P.  343. 

160.  If  in  pleading  it  is  stated,  <^  that  from  time  immemorial  there  Veitrr. 
had  been  a  select  vestry  composed  of  a  certain  number  of  select 
persons,'^  it  is   incumbent  on  the  party  making  that  averment,  to 

S'ove  that  the  yestry  has  consisted  of  a  d^fiuitc  nuniber.     Berry  y. 
anner,  Peake,  167.  • 

161.  So  if  it  had  been  stated,  that  the  vestry  was  composed  of  a 
certain  select  number  of  persons  ;  comme  sevibU,^  a  select  vestry  can- 
not be  constituted  by  a  faculty  from  the  bisiiop.  Beny  v»  Banner, 
Peake,  157. 

162.  A  contract  for  a  yearly  service  at  a  specific  salary,  must  be  VidoUcit. 
I^oved  as  alleged,  although  bctth  the  time  and  sum  are  averred  under 

It  viddicU.     Preston  v.  Butcher,  1  Starkie,  3. 

163.  An  indictment  against.^.,  i^.,  C,  and  !>.,  charged,  that  they 
OQp9piredtog!ethe.rtOQb(Mn,  <«viz.  to  the  use  of  them  the  said  4.,  B.y 
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and  C,  aiid  certain  other  persons  to  the  jurors  unknowa,"  a  wmi^ 
manov  for  Drocuriufif  an  aoDoiotiiient  under  govemment.     It  appeaiM 


that  D.J  alUiough  the  money  was  lodged  in  his  hands  to  be  paid  to  M, 
and  B.  when  the  appointment  was  prociu^d,  did  not  know  that  C, 
was  to  have  any  part  of  it,  or  was  at  all  implioated  in  the  transactooa  : 
Held,  that  the  averment  concemmg  the  application  of  the  money  was 
material,  though  coming  under  a  viddicet ;  and  that  as  to  />.,  the 
conspiracy  was  not  proved  as  laid.     Rex  v.  FoUman,  2  Camp.  281. 

Evidence. — Proofs, 

MisrellaaeouB        1.  Though  a  party,  in  his  opening,  assert  what  is  preeumptiw  in 
i»iDti.  iijg  favour,  yet,  if  he  do  not  adduce  evidence  to  prove  the  tact,  tba 

other  party  cannot  cross-examine  his  witnesses  as  te  the  trath  of  it« 
Lucas  V.  Novosilieski,  1  Esp.  C.  29«. 

2.  If  a  counsel,  in  opening  for  the  plaintiff,  read  a  letter  of  the  de- 
fen^mt's,  merely  as  introductory  of  the  plaintiff's  case,  the  letter  is 
not  to  be  considered  as  given  in  evidence  by  the  plaintiff,  but  must  be 
afterwards  proved  by  the  defendant  as  part  of  his  own  case,  if  he 
niean  to  rely  upon  it ;  a/t/w  if  the  plaintiff's  counsel  read  it  as  part  of 
the  plaintiff's  case.  Willis  v.  Dyson,  1  Starkie,  164. 
.  3.  A  party  is  not  obliged  to  produce  evidence  against  himself, 
though  such  evidence  is  in  court,  and  he  has  had  notice  to  produce 
it.     Law  V.  Wells,  Peake,  93. 

4^  If  the  books  of  one  party  are  called  for,  and  inspected  by  the 
other  without  his  using  tliem,  they  are  not  thereby  made  evidence 
for  the  former.  Sayer  v.  Kitchen,  1  Esp.  N.  P.  C.  209.  But  s^ 
Wharam  v.  Routledge,  5  Esp.  C.  235.  contra. 

6.  A  deed  produced  by  one  party  on  notice  from  tiie  other,  may  be 
read  witliout  proof  of  the  party's  execution ;  in  like  manner,  a  copy 
may  be  read  on  his  refusal  to  produce,  without  proving  tlie  execution 
of  the  original.  Doxon  v.  Haigh  and  another,  1  Esp.  C.  409.  But 
see  8  East  549. ;  3  Taunt.  60. 

6.  Where  an  agreement  not  under  seal  is  produced  at  the  trial  by 
Prodoction  by  ^^^  of  the  parties,  in  pursuance  of  an  undertaking  to  produce  it,  the 
the  adversary.  ^^      ^  party,  to  make  it  evidence,  must  prove  it  in  the  same  manner 

as  if  it  had  come  from  liis  own  custody.     Wetherston  v.  Edgington^ 

2  Camp.  94. 

7.  A  deed,  produced  by  the  attorney  for  the  defendant  when  he 
executed  it,  but  who  is  not  hb  attorney  in  the  cause,  cannot  be  read 
without  proving  the  execution.     I^ith  v.  Post,  1  Esp.  N.  P.  C.  196* 

8.  If,  in  compliance  with  a  notice,  a  writing  is  produced  which  re- 
fers to  otliei-s  with  such  particularity  as  to  make  it  necessaiy  to  iiw 
spcct  them  that  the  sense  may  be  complete,  the  party  producing  it 
may  insist  on  having  these  also  read  in  evidence.  Johnscm  v.  Gil- 
son,  4  Ev^p.  C.  21. 

9.  Though  tbe  attorney  in  the  cause,  on  being  asked  in  court, 
acknowledges  having  received  notice  to  produce  a  deed,  yet  if  the 
notice'cannot  be  proved  by  other  evidence,  he  cannot  be  caUed  upon 
to  produce  it.     Head  v.  Passer,  Esp.  N.  P.  C.  236. 

10.  The  notarial  copy  of  the  condemnation  of  a  ship  admitted  as 
t»vidence  by  order  of  a  court  of  equity,  is  only  evidence  of  the  fact  of 
condemnation,  not  tlie  ground  upon  which  it  proceeded.  Wright  ▼• 
Barnard,  2  Esp.  C.  700. 

Abortion.  ^  ^'  ^^pon  an  indictment  on  43  G.  3.  c.  58.  sec.  2.  charging  that  tli« 

prisoner  administered  to  a  woman  with  child,  but  not  quick  with  child, 
for  the  purpose  of  procuring  abortion,  a  large  quantity  of  certain 
*<  mixture  tp  the  jvrors  ui^own  then  and  there  being  a  nonous  and 


destructive  tbing;^  it  is  umecessaiy  tQ.  prove  that  the  mixture  wad 
noxious  or  destniotivey  or  even  that  the  woman  was  actually  with 
child.     Rex  v.  Phillips,  3  Camp.  75. 

12.  On  the  trial  of  the  accessaiy  he  may  prove  the  principal,  though  Acceuary. 
idready  convicted,  innocent.     Cook  v.  Field,  3  fisp.  C.  134. 

13.  In  an  action  of  slander  for  charging  the  plaintiflf  with  having 
been  accessary  to  a  felony,  though  the  principal  has  been  acquitted, 
the  defendant  may  prove  him  guilty.     Cook  v.  Field,  3  £sp.  C.  134. 

14.  Since  an  acquittal  does  not,  like  a  conyiction,  ascertain  facts.  Acquittal, 
it  is  no  proof  of  innocence.     England  v.  Bourke,  3  Esp.  C.  80. 

15.  After  putting  in  an  inventory,  it  is  for  the  administrator  to  dis<«  AdmiQistration. 
charge  himself  of  the  items  which  it  contains.     Giles  and  another,  v. 

Dyson  and  another,  1  Starkie,  32. 

16.  If  a  plaintiff  suing  in  trover  as  administrator  is  so  described  on 
the  face  of  the  declaration,  and  makes  apro/er/  m  cwia  of  the  letters 
of  administration,  it  is  unnecessary,  on  not  guilty  pleaded,  to  produce 
them  at  the  trial,  although  the  cause  of  action  accrued  after  the  death 
of  the  intestate.     Watson  and  Wife  v.  King,  4  Camp.  272. 

17.  What  admissions  may  be  given  in  evidence.     Slack  v.  Bu«  Admiasiona. 
channan,  Peake,  5. 

18.  An  admission  by  a  nominal  party  on  the  record,  who  sues  as 
trustee  for  the  benefit  of  another,  is  evidence  in  favour  of  the  other 
side.     Bouerman  V.  Radenius,  2  Esp.  C.  653. ;  S.  C.  7  T.  R.  663. 

19.  Admissions  of  particular  articles  before  an  arbitrator  are  evi* 
'  dence,  when  made  not  with  a  view  to  a  compromise,  but  while  the 

parties  are  contesting  their  rights.     Waldridge  v.  Kennison  and  ano- 
ther, 1  Esp.  N.  P.  C.  143. 

20.  What  an  agent  says  at  the  time  of  a  sale  which  he  is  employed 
to  make,  is  evidence  as  part  of  the  transaction  of  seUing;  but  the 
principal  is  not  bound  by  a  representation  of  the  agent  at  another  time. 
Peto  V.  Hague,  5  Esp.  C.  134. 

21.  Where  a  debtor  refers  his  creditor  to  a  third  person,  the  declar- 
ations of  that  person  afler  his  death  are  evidence  for  the  creditor. 
Daniel  v.  Pitt,  6  Esp.  C.  74. 

22.  The  admissions  of  the  attorney  in  a  cause,  are  evidence  against 
his  client  only  when  they  are  made  with  a  view  to  obviate  the  neces- 
sity of  proving  the  facts  admitted  al  the  tiial.  Young  v.  Wright,  1 
Camp.  140. 

23.  Ji,  having  deposited  with  B,  100/.,  to  distribute  among.st.^.'^ 
creditors  in  proportion  to  their  claims ;  A,'*8  declaration  is  evidence 
.in  an  action  by  C,  a  creditor,  agamst  B,  for  his  share,  that  he  is  a    . 

creditor  to  such  an  amount.     Robson  v.  Andrade,  1  Starkie,  372. 

24.  An  admission  in  answer  to  a  bill  Hied  by  other  creditors  against 
the  defendant,  may  be  read  as  evidence  against  him.  Grant  v.  Jack- 
son, Peake,  203. 

25.  A  Bond  given  by  the  defendant,  acknowledging  himself  to  be 
guilty  of  a  nuisance,  is  good  evidence  on  the  trial  of  an  indictment  for 
a  nuisance  in  carrying  on  the  same  business  in  another  place.  Rex 
V.  Neville,  Peake,  91. 

26.  Tlie  declarations  of  a  former  tenant,  touching  a  right  of  com- 
mon claimed  by  the  present  as  appurtenant  to  the  premises,  are  evi- 
dence against  the  right,  without  calling  the  party  himself.  Walker  v. 
Broadstock,  1  Esp.  C.  458. 

27.  «^uttfiipMl  against  four,  three  of  whom  have  been  ouf>'.*^ed; 
an  admission  by  the  fourth,  that  he  was  in  paitnership  with  ti.*  olner 
three,  is  evidence  as  against  that  fourth  c^a  joint  promise  by  ail  the 
fogr.     Sangster  V.  Mazanedo  and  others,  1  Staiiue,  161. 
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28.  An  admission  by  waj  of  coinpromise  to  get  rid  of  an  action, 
is  not  evidence  against  the  party.  Waldndge  y.  Kennison  and  ano- 
ther, 1  Esp.  N.  P.  C.  143. 

29.  The  declarations  of  one,  not  party  to  the  cause,  and  who  is 
living,  are  inadmissible.     Milward  vl  Fori>es,  4  Esp.  C.  173. 

30.  Where  a  minor  sues  by  his  guardian,  the  declaration  of  the 
guardian,  is  not  evidence  against  the  plaintiff.  Cowley  v.  Ely, 
a  Starkie,  366. 

31.  A  letter  written  by  an  agent  (though  not  known  to  be  suck 
by  the  party  to  whom  the  letter  was  written),  speaking  of  a  ship  as 
hi9  oron  ship,  is  not  conclusive  against  him  in  an  action  on  a  policy 
of  insurance  in  which  the  question  of  ownersh^)  is  raised.  He  may 
«till  prove  that  he  is  only  an  agent,  and  that  others  are  in  fact  (Im 
owners  of  the  vessel.     TuUoch  v.  Boyd,  1  Holt,  487, 

32.  The  affidavit  of  an  agent,  where  himself  can  be  called,  is  not 
evidence  against  the  principal,  unless  the  principal  has  made  it  sucH 
by  using  it  on  an  application  to  the  court  to  establish  the  fact  therein 
deposed.     Johnson  v.  Ward,  6  Esp.  C.  47. 

33.  The  declarations  of  the  principal  tliat  he  has  received  goods^ 
are  not  evidence  against  a  surety  who  has  guaranteed  the  payment 
of  such  goods  as  shall  be  delivered  to  him.  Evans  and  another  v, 
Beattie,  5  Esp.  C.  28*  • 

34.  In  an  action  by  the  indorsee  of  a  bill  taken  afler  it  waa  due.  to 
prove  payment  to  the  indorser,  himself  should  be  called  since  hi« 
declarations  are  inadmissible.     Duckham  v.  WalHs,  5  Esp.  C.  251. 

35.  A  bond  is  given  to  t^.,  JS.,  and  C,  by  the  plaintifi*and  defend* 
ant,  who  were  sureties  for  D,  The  plaintiff  is  obliged  to  pay  the  bond, 
and  brings  an  action  agaiilst  his  co-surety  for  contribution.  A  de» 
fence  is  set  up  that  the  principal  had  paid  money,  specifically  on  ac- 
count of  this  bond,  to  one  of  the  obligees,  and  that  such  obligee  had 
carried  it  to  the  account  of  the  bond  :  Held,  that  any  declaration  of 
the  obligee  upon  what  account  he  received  the  money,  or  how  he 
appHed  it  (unless  such  declaration  was  made  at  the  time  of  payment)^ 
was  not  evidence  ;  and  that  such  obligee  must  be  calledasawitnessr. 
Dunn  V.  Sloe,  1  Ifolt,  399. 

86.  In  an  action  at  the  suit  of  a  corporation,  what  is  said  by  an  in- 
dividual member  of  it  is  not  admissible  evidence   for  the  defendant^ 
Mayor  of  London  v.  Long,  1  Camp.  24, 
Adulteiy.  87.  Where  husband  and  wife  necessarily  live  apart,  her  letters  to 

the  husband  during  their  separation  are  evidence  for  him  in  an  action 
ofcrim.  con.,  if  proved  to  have  been  written  before  any  suspicions 
attached.     Edwards  v.  Crock,  4  Esp.  C.  39. 

38.  In  an  action  for  crim.  con.,  the  husband  may  give  in  evidence 
the  wife's  declarations  as  to  where  she  was  going,  in  answer  to  a 
defence  that  he  connived  at  her  elopement.  Hoare  v.  Allen,  3  Esp. 
C.  276. 

39.  In  an  action  for  crim.  con.,  a  letter  ^vrkten  by  the  wile  to  the 
defendant  previous  to  the  illicit  intercourse,  whs  admitted  in  mitigiv 
tion  of  damages.  Elsam  v.  Faucctt,  2  Esp.  C  563.  Reporter  adds 
qufBrcj  and  see  B.  N..  P.  2S. 

40.  Evidence  of  misconduct  in  the  wife  subsequent  to  the  illicit 
connexion,  i»  inadmissible  in  an  action  for  crim.  con.  Elsam  v.  Fau** 
cett,  2  Esp.  C.  563. 

41.  In  an  action  for  criminal  conversation,  proof  that  a  letter  pro- 
duced corresponds,  as  to  its  contents,  with  a  letter  which  the  wife 
wrote  to  her  husband  whilst  she  was  absent  from  him  (before  the 
^^riminal  intercourse)  upon  a  visit  at  tfie  house  of  a  friend,  and  whieh 
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the  read.ovcr  to  the  witness,  is  sufficient  to  warrant  the  reception  of 
the  letter  in  evidence,  although  no  explanation  is  given  of  the  cause 
of  their  living  apart,  there  being  no  ground  to  suspect  collusion.  The 
judgment  which  a  witness  forms  from  the  conduct  and  expressions  of 
the  wife,  to  her  husband  whilst  she  lives  apart  from  him,  as  to  her 
vfiection  for  him,  is  evidence.  Trelawney  v.  Coiman,  S-Starkie,  191. 

42.  An  agent's  letter  is  not  evidence  of  an  agreement  against  the 
principal,  but  the  agent  himself  must  be  examined.  Maesters  v. 
Abraham,  1  Esp.  C.  375.     But  see  10  Yes.  jun.  127. 

43.  Where  jB.,  through  the  medium  of  his  agent,  chartered  a  ship  Age»l»; 
to  A,y  and  engaged  by  the  charter-party  that  she  was  sea-worthy  ;  a 

letter  written  by  that  agent  to  a  third  person,  previously  to  tlie  chai':' 
ter-party  bein^-efiected,  tendering  tlie  ship  for  hire,  is  not  admissible 
in  evidence,  smce  it  did  not  form  a  part  of  the  contract  on  which  th« 
action  was  founded,  but  the  agent  himself  must  be  called.  Tho 
declanUlond  of  an  agent  are  only  evidence  against  his  principal  where 
ihey  form  part  of  the  contract  which  he  is  employed  to  negociate  on 
behalf  of  the  principal.     Betham  v.  Benson,  1  Gow,  p.  43. 

44.  If  ^4  refers  B.  for  information  upon  any  particular  subject 
fo  C,  what  C.  says  concerning  it,  when  applied  to  by  B.  or  hi« 
agont«  is  evidence  for  i3.  in  an  a^^tion  against  j2.  Williams  v.  Innes, 
1  Camp.  364.     Daniel  v.  Pitt,  1  Camp.  366.  n.     Brock  v.  Kent,  ib. 

45.  Evidence  that  the  son  .  of  the  defendant,  a  minori  has  in 
Ihree  or  four  instances  signed  bills  of  exchange  for  his  father  is  suffi- 
cient, kk  an  action  agaim^t  the  &ther  on  a  guarantee  to  warrant  the 
reading  of  an  instrument  purporting  to  be  a  guarantee  by  the  father 
in  the  hand-writing  of  the  son,     Watkins  v.  \lnce,  2  Starkie,  368. 

46.  In  an  action  on  a  policy  of  insurance  subscribed  by  the  de- 
fendant's agent  under  a  poorer  of  attorney,  it  is  sufficient  proof  of 
the  agency,  that  the  defendant  is  in  the  habit  of  payii\g  losses  upon 
]policies  0o  subscribed  by  the  agent  in  his  name,  without  producing 
the  power  of  attorney.     Haughton  v.  Ewbank,  4  Camp.  88. 

47.'  A  receipt  signed  by  an  agent  for  his  principals,  is  not  evi- 
dence to  support  an  action  for  money  bad  and  received  against  hira, 
to  recover  the  money  back.     Edden  v.  Read,  3  Camp.  339. 

48.  To   prove  that  a  person  was  an  alien  enemy  at  the  tim«  of  Al»***  Eoamy. 
action  brought,  it  is  not  enough  to  show  that  he  was  some  time  before 
domiciled  in  a  teiTitory  which   has  become  hostile,  without  showing 

that  he  was  a  native  of  that  teiritory.  Haruioa  v.  Kuigi^Con,  3 
Camp.  153. 

49.  Where,  to  a  plea  of  alien  enemy,  the  plaintiff  replied,  that  sh» 
was  resident  in  this  country  by  the  license  and  permission,  of  our 
lord  the  king  :  Held,  that  it  was  not  enough  to  prove  that  a  license 
was  granted  to  her  under  38  G.  3.  c.  77.  which  expired  w4tb  that 
statute,  and  that  she  has  since  continued  to  reside  openly  in 
this  country  without  molestation^  Alciator  v.  Smith,  3  Camp* 
245. 

50.  If  to  a  plea  that  A.,  for  whose  benefit  the  action  is  brought,  is 
an  alien  enemy,  the  replication  state  that  A,  is  resident  in  this 
country  by  the  license  of  our  lord  the  king  ;  to  support  an  issu^ 
taken  upon  tliis  fact»  it  is  not  enough  for  the  plaintilE  to  prove  that  a 
license  was  granted  by  our  king  to  A.y  while  an  a/te»  ainie  to  under- 
take a  voyage  to  a  foreign  country,  and  from  thence  to  Bnglw^d, 
which  did  not  terminite  till  after  Uie  com(nencem3nt  of  hostilities 
between  his  country  and  ours,  and  thai  afler  th»  term  nation  of  tiu* 
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voyns^  he  went  about  at  lai^  here,  without  being  molested  by  the 
En^ish  goyemment     Boulton  v.  Dobree,  2  Camp.  163. 
Ambassador.      |^.  51.  Official  documents   transmitted  to  government  by  our  ambas- 
sadors in  foreign  countries  commimicating  public  proceedings  there, 
are  evidence.     Thelluson  v.  Cosling,  4  Esp.  C.  266. 
ABDuity«  52.  In  an  tiction  against  an  attorney  for  negligence  in  respect  to 

the  memorial  of  an  annuity  which  he  had  prepared   and  carried  in  to 
be  enrolled,  an  examined  copy  of  the  roll  is  prima  facie  evidence  of 
the  original  memorial.     Baikie  v.  Chandless,  3  Camp.  20. 
Arbitration.  53.  In  an  action  on  an  award  made   under  a  judge's  order  ;  to 

prove  the  order,  it  is  enough  to  put  in  an  office-copy  of  the  rule  mak- 
ing it  a  rule  of  court.     Still  and  another  v.  Halford,  4  Camp.  17. 

54.  In  an  action  on  an  award  made  under  a  judge'is  order,  where 
the  submission  is,  to  A,  and  B.  and  such  third  person  as  they  shall 
appoint ;  to  satisfy  an  allegation  that  A.  and  B,  appointed  C.,  it  is 
not  enough  to  put  in  an  award  executed  by  all  the  three,  reciting 
that  Ji.  and  B.  did  appoint  C,  and  to  prove  that  C.  acted  along  with 
them  in  the  arbitration.  Still  and  another  v.  Halford,  4  Camp.  17. 
Assignment.  55.  Where  a  lease  under  seal  has  been  assigned  by  deed  as  against 

the  assignor,  proof  of  the  assignment  establishes   the  original  deed, 
since  it  is  thereby  adopted.     Nash  ^.  Turner,  1  Esp.  N.  P.  C.  217. ' 
Attorney.  56.  An  averment  that  the  defendant  is  an  attorney  of  a  particular 

court,  is  not  proved  by  the  production  of  his  bill  of  toes  for  business 
done  in  that  court  '  Green  v.  Jackson,  Peake,  236. 

67.  The  book  from  the  master's  office  in  the  court  of  K.  B.  is  ad- 
missible to  prove  a  person  one  of  the  attorneys  of  that  court.   Rex  v* 
Crossley,  2  Esp.  C.  526. 
Attoraey^s  bill.       5S.  In  an  action  on  an  attorney's  bill,  the  plaintiff  cannot  give 

parol  evidence  of  the  contents  of  the  bill  delivered,  without  a  notice 
to  produce  it ;  but  a  copy  made  at  the  same  time  with  the  bill  deliv- 
ered is  good  evidence,  without  such  notice.  Philipson  v.  iDhase,  2 
Caniqp.  110. 

59.  In  an  action  on  an  attorney's  bill,  it  is  sufficient  to  give  in  evi- 
dence a  judge's  order  to  tCLX  the  bill,  the   defendant's  undertaking 
to  pay  what  should  appear  to  be  due,  and  the  master's  allocalur  there- 
.    upon.     Lee  v.  Jones,  2  Camp.  496. 
Bail.  60.  To  prove  that  a  party  was  bail  to  the  action,  the  rule  for  the 

allowance  of  bail  must  be  produced.  Piesley  v.  Yon  Each,  2  Esp* 
C.  605. 

Bailment*  61.  In  an  action  for  not  taking  proper  care  of  a  hired  horse  where- 

by his  knees  were  broken.  Hie  plainUfT  must  give  some  positive  evi- 
dence of  negligence  ;  and  it  is  not  enough  to  prove  that  the  animal 
was  returned  by  tlie  defendant  with  his  knees  broken,  although  he 
had  often  been  let  out  to  hire  before  without  having  fallen  doHii. 
Cooper  V.  Barton,  3  Camp.  5. 

Bankrupt.  62.  To  establish  an  act  of  bankruptcy  by  an  absconding  to  avoid 

creditors,  it  is  sufficient  proof  that  the  bankrupt  declared  he  secreted 
himself  to  avoid  writs  out  against  him,  without  actual  proof  of  those 
•  writs.  Wilson  and  another  v.  Norman,  1  Esp.  C.  334. 
.  63.  Where  a  trader  orders  himself  to  be  denied,  and  he  is  accord- 
ingly denied  to  several  who  call,  the  jury  may  presume  that  they 
were  creditors,  so  as  to  establish  an  act  of  bankruptcy.  Jameson  v. 
Earner  and  another,  1  Esp.  C.  381. 

64.  Declaration  of  the  bankrupt  at  the  time  of  the  act  charged  as 
an  act  of  bankrupt,   are  admissible   as  to  the   ^uo  a:wno ;  but   not 
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those  made  subsequent  to  it    Robson  and  another  V.  Keinp  >tt<f 
another,  4  Esp.  C«  233. 

65.  As  against  the  bankrupt  the  daj^  mentioned  in  the  proceedkigi^ 
kus  that  on  which  the  act  of  btiinkruptcy  wa3  committed^  is  evidence« 
Pearson  ▼.  Fletcher,  5  Esp.  C.  91. 

66.  In  an  action  by  the  assignees  of  a  bankrupt,  entries  made  by 
the  bankrupt  in  his  books  before  the  act  of  bankruptcy  are  .good 
evidence  to  prove  the  petitioniqg  creditors  debt*  W^lUs  v*  Thorpe^ 
1  Camp.  376. 

67.  In  an  action  against  the  sheriflT  for  a  false  return  to  a  writ  of 
JL  fa.  where  the  defence  rests  upon  the  validity  of  a  cothmission  of* 
bankruptcy,  if  it  appears  that  the  assignees  are  the  real  parties,  % 
declaration  by  one  of  them  who  was  the  petitioning  creditor,  made 
subsequently  to  the  suittg  out  of  the  commission^  that  the  bankrupt 
did  not  Owe  him  100/.  is  admissible  evidence  on  the  part  of  tb«$ 
plaintiff.     Dowden  v.  Fowle,  Esq.,  4  Camp.  36. 

68.  Where  the  petitioning  creditor's  debt,  set  up  to  support  a 
commission  of  bankruptcy,  is  a  bill  of  elchahge  drawn  by  the  bank« 
tupt  and  indorsed  to  the  petitioning  creditor,  evidence  muet  be  adr 
duced  that  it  was  so  indorsed  before  the  suing  out  of  the  commis* 
sion.     Rose  and  cmother  v.  Rowcrofi,  4  Camp.  245. 

69.  It  is  competent  to  the  assignees  of  a  bankrupt,  upon  the  trial, 
to  repudiate  an  insufficient  act  on  which  the  commission  is  founded^ 
and  resort  to  a  better.     Reed  and  another  v.  Jamos,  1  Starkic,  136i 

70.  The  date  upon  a  promisftory-note  made  by  a  bankrupt,  is 
prima  facie  evidence  to  show  that  the  note  existed  before  the  act  of 
bankruptcy  was  committed,  so  as  to  establish  a  petitioning  cro<lilor's 
debt  in  an  action  by  the  assignees.  But  no  declaration  by  the  bank* 
xupl,  whether  oral  or  written,  subsequent  to  his  bankruptcy,  would 
be  admissible  iu  evidence  to  prove  this.  Taylor  and  others  v.  Kin* 
loch,  1  Starkie,  175. 

71*  In  an  action  by  the  assignees  of  a  bankrupt,  where  no  notice 
lias  been  given  to  dispute  the  bankruptcy,  a  deposition,  stating  that 
the  bankrupt  absented  himself,  and  that  the  bankrupt  had  admitted 
that  he  absented  hiiHself  for  the  purpose  of  avoiding  his  creditors^ 
but  not  specifying  the  time  of  such  admission,  is  not  primu  facia 
evidence  to  prove  the  act  of  bankruptcy. '  Marsh  and  anothel*  v« 
Meager,  1  Starkie,  353. 

72.  It  is  competent  to  a  defendant  to  impeach  the  title  of  a  bank-» 
nipt  in  an  action  by  the  assignees,  although  he  himself  claims  title 
uzider  the  bankrupt.     Taylor  and  others  v.   Kinloch,  1  Starkie,  175^ 

73.  Aastunpsiif — ^plea  in  abatement,  that  •^.  and  J3.,  the  assignees 
of  C,  a  bankrupt,  ought  to  have  been  joined  as  co-defendants  ;  it  is 
not  sufficient  for  the  defendant  to  prove  that  A.  and  B.  acted  as 
assignees ;  he  must  prove  that  they  were  so,  either  by  the  production 
^f  die  assignment,  or  by  proving  the  admission  of  the  plaintiff  to  that 
effect.     Pasmore  v.  Bousfield,  1  Starkie,  296. 

74.  Debt  on  bond  by  the  plaintiffs  as  assignees  of  a  bankrupt,-^ 
plea,  payment ;  it  is  no<  incumbent  on  the  plaintiffs  to  prove  them" 
selves  to  be  assignees.     Corsbie  v*  Oliver,  1  Starkie,  76. 

75.  A  declaration  or  advertisement  by  an  auctioneer,  that  the 
property  he  is  selling  belongs  to  £.,  a  bankrupt,  is  an  admission 

that  he  is  acting  under  the  assignees,   and  suHioiont  proof  of  their  ^ 

title,  &c.  in  an  action  against  him  for  the  produce.     Maltby  V« 
Christie^  1  £sp.  C.  340. 

76i  In  actions  by  assignees  of  bankrupts,  to  which  the  general 
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'iBflae  was  pleaded  before  the  passing  of  Sir  9.  Romilly's  act  49  6. 
9.  c.  131.,  the  proceedings  under  the  commission  are  sufficient  evi- 
dence to  prove  the  trading,  act  of  bankruptcy,  and  petitioning  credi- 
tor's debt.  ,  WilIoc)i  v.  Smith,  2  Camp.  184. 

77.  In  an  actioa  by  the  assignees  of  a  bankrupt,  die  notice  under 
49  G.  3.  c.  121.  s.  10.,  that  the  defendant  means  to  dispute  th9 
talidity  of  the  commission,  is  not  to  be  considered  as  part  of  the  de» 
fendant's  regular  evidence  in  the  cause,  but  may  be  proved  aft  th« 
beginmng  of  the  trial,  and  immediately  puts  the  platntiflb  upon  strict 
proof  of  2ie  trading,  petitioning  creditor's  debt,  and  act  of  banknqil- 
ey.     Decharme  v.  Lane,  2  Camp.  324. 

78.  Although  in  an  action  by  the  assignees  of  a  bankrupt,  the  de** 
fendant  has  once  pleaded,  without  giving  notice  under  49  G.  3.  c* 
121.  8.  10.,  which  the  statute  requires  to  be  given,  ^<  at  or  before  tfa* 
time  of  his  pleading,"  yet  if  he  has  leave  to  withdraw  luurplea,  and 
plead  de  nave,  such  a  notice  given  with  the  second  plea  ia  sufficient. 
2  Camp.  325. 

79.  In  an  action  by  the  assignees  of  a  bankrupt,  if  no  notice  b« 
given  under  49  Greo-.  3.  c.  131.,  that  the  validity  of  the  commissioa 
is  disputed,  the  petitioning  creditor's  debt  is  sufficiently  proved  by  th» 
deposition  of  the  petitioning  creditor  himself  before  the  commissioi^ 
•rs.     Bisse  v.  Randall,  2  Camp.  493. 

80.  To  render  the  proceedings  under  a  conunission  of  bankrijq^ 
evidence,  pursuant  to  Sir  S.  RomiHy's  act,  it  is  enough  to  shew  that 
they  are  produced  from  the  custody  of  the  solicitor  to  the  commis- 
sion, or  to  prove  the  handwriting  of  one  of  the  commissioners  be* 
fore  whom  they  are  taken.     CoUmson  v.  Hill^ear,  3  Camp*  30. 

81.  In  an  action  of  trespass,  brought  by  a  bankrupt  against  hii 
assignees,  to  tiy  the  validity  of  the  commission,  although  diey  ara 
Bot  named  as  assignees  on  the  record,  if  he  does  not  give  any  notice 
under  Sir  Samuel  RomiHy's  act,  49  6.  3.  c  121.  s.  10.,  the  commis-^ 
aion,  and  the  proceedings  under  it,  are  sufficient  evidence  to  prova 
the  trading,  act  of  bankruptcy,  and  petitioning  creditor's  debt.  Sim- 
monds  y.  Kn^ht  and  another,  3  Camp.  26?. 

82.  In  an  action^  by  a  bankrupt  against  his  assignees,  to  try  the 
validity  of  the  commission,  if  there  be  no  notice  under  Sir  S.  Ro-^ 
milly's  act,  the  proceedings  are  only  prima  facie  evidence  for  tha 
defendant,  and  the  plaintiflr  may  c»ll-  witnesses  ta  contradict  the 
depositions  respecting  tiie  trading,,  petitioning  creditor's  debl^  or  act 
ef  bankruptcy.     EHisr.  Shirley,  3  Camp.  424. 

83.  In  an  action  against  the  assignees  of  a  bankrupt^  a  notice  to 
dispute  the  bankruptcy,  served  at  the  same  time  when  the  issue  is 
delivered,  with  notice  of  trial  on  the  back  of  it,  is  not  sufficient  under 
49.  6.  3>  c.  121.  s.  10.  Richmond  v..  Heapy  and  another,  4  Camp.. 
20T. 

84.  A  deiendanf,  in  an  action  by  the  assignecfs  of  a- bankrupt,, 
pleads  the  general  issue,  without  giving  notice  of  his  intention  to 
dispute  the  Imnkruptcy ;  but,  before  the  time  for  pleading  expires^ 
dehvers  ^  general  issue  again  with  notice  ;  such*  notice  is  insufl^ 
Qient.     Poofe  v.  Bell  and  another,  1  Starkie,  328. 

85.  Where  no  notice  has  been-  given  to  dispute  the  bankruptcy^ 
m  an  action  by  tlie  assignees,  it  ou^td  to  appear  from  the  deposition, 
that- the  petitioning  creditor's  debt  was  due  at  the  time  of  the  act  of 
bankruptcy.     Lawson  and  others  v.  Robinson,  1  Starkie,  466* 

66.  In  an  action^  agunst  the  assignees  of  a  bankrupt  and  their 
sienrvants,  the  proceedings  may  be  read  ia  evidence^  where  no  notic«^ 
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has  been  given  under  the  statute  of  the  pkuntilTs  intention  to  diaputt 
the  bankruptcy,  although  there  are  other  defendants  on  the  record 
besides  the  assignees.  Gilhnan  v.  Cousins  and  others,  2  Slarkie,  182. 

87.  In  an  action  bj  the  assignees  of  a  bankrupt  where  the  pro* 
ceedings  under  the  conunisaion  are  read  by  virtue  of  the  statute,  a 
deposition,  in  which  it  is  stated  that  the  deponent  saw  the  bankrupt- 
execute  an  assignment  of  all  his  effects,  &c  is  sufficient  evidence  of 
zci  of  bankruptcy,  wi^out  producing  the  assignment  Kay  and  ano« 
ther  V.  Stead,  2  Starkie,  200. 

88.  Notwithstanding  there  has  been  no  notice  to  dispute  the  com* 
mission,  act  of  bankruptcy,  &c.  under  the  46  6.  3.  c.  135.  s.  10.« 
the  proceedings  are  not  conclusive  evidence  of  the  facts  therein 
-stated  ;  but  the  court  is  still  to  form  a  judgment  upon  them,  whether. 
Ihey  prove  an  act  of  bankraptcy  or  not.  Brown  and  another  v# 
Forrestall  and  another,  1  Holt,  190.  ; 

89-  The  petitioning  creditor's  debt,  trading,  and  act  of  bank- 
ruptcy, are  sufficiently  proved  by  the  production  of  the  commission^ 
and  the  proceedings  under  it,  in  a  case  where  the  defendant  is  not 
named  as  assignee  on  the  record,  provided  no  notice  under  Sir  8. 
iiomilly's  aot,  49  G.  3.  c.  121.  s.  10.,  has  been  given  by  the  plaintiffi 
Jlow  V.  Lant,  1  Gow,  24. 

90.  In  an  action  by  the  assignees  of  a  bankrupt,  it  is  not  sufficient 
|iroof  of  a  set-off  that  the  commissioners  permitted  the  defendant  to 
prove  the  debt  proposed  to  be  set  off  under  the  commission.     Pirie . 
and  another  v.  Mennett,  3  Camp.  279. 

91.  In  order  to  make  the  assignees  of  a  bankrupt  liable  for  money 
had  and  received  by  the  bankrupt  for  a  specific  purpose,  it  is  neces* 
•ary  to  prove  that  the  money  came  into  their  hands  with  a  knowr 
ledge  of  the  purposes  for  which  it  was  destined.  Kienm  v.  Johnson 
«nd  another,  1  Starkie,  109. 

92.  In  an  action  by  a  bankrupt  against  his  assignees,  to  try  the 
validity  of  the  commission,  where  notice  being  given  onlv  to  dispute 
the  act  of  bankruptcy,  the  defendants  read  the  two  depositions  on  the 
file  of  the  proceedings,  which  prove  the  trading  and  petitioning 
creditor's  debt ;  the  residue  of  the  proceedings  are  not  to  be  con- 
sidered in  evidence,  and  the  plaintiff's  counsel  has  i)o  right  to  inspect 
them.     Bluck  V.  Thome  and  another,  4  Camp.  19L 

93.  In  an  action  by  the  assignee  of  a  bankrupt,  claiming  property 
which  the  bankrupt  is  alleged  to  have  had  in  his  possession,  order, 
and  disposition,  as  the  reputed  owner  at  the  time  of  his  bankruptcy, 
it  is  competent  for  the  defendant,  who  has  paid  a  valid  consideration 
f>r  the  property,  to  give  evidence  of  a  contrary  reputation,  and  to 
resist  the  claim  o£  the  plaintiff  under  the  statute  21  Jac.  1.  c,  19* 
8.  11.,  upon  those  grounds.     Gurrv.  Rutton.  1  Holt,  327. 

94.  nd.  takes  B.^a  goods  in  execution,  auer  an  act  of  banliauptey 
committed  by  ^.,  and  assigns  them  to  C. ;  A.^s  examination,  taken  : 
under  the  commission,  subsequently  to  the  assignment,  cannot  be  . 
read  in  an  action  by  the  assignees  against  C,  in  order  to  show  A.^a 
knowledge  of  B,^a  insolvency  at  the  time  of  the  executipn.  But, 
aembUy  an  examination  previously  to  the  assignment  would  have  been 
admissible.  In  such  a  case,  the  question  is  not  whether  C.  knew, 
but  whether  «^.  knew  that  ti,  was  insolvent.  Deady  and  another  v. 
Hanrison,  1  Starkie,  60. 

95.  To  prove  the  allowance  of  a  bankrupt's  certificate  by  the  Ion) 
chancellor,  the  book  kept  in  tlie  office  of  the  secretary  of  bankrupts 
in  which  entries  are  made  of  the  allo>vance  of  certtiicates,  is  p.q% 
secondary  evic^fnce.     Henry  v.  Iicigh,  3  Camp.  499, 
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90.  An  admission  by  the  petitioning  creditor  against  ihe  sufB* 
eiency  of  his  debt,  is  eindence  in  avoidance  of  die  conmussion,  ii^ 
a  suit  between  thinJ  persons.  Young  and  anotiier  v.  Sniith  and  anO!% 
tlier,  6  Esp.  C.  121, 

97.  If  the  fraud  by  vhich  the  (Jaintiff  seeks  to  invalidate  the  de- 
ibndant's  certificate  is,  that  he  allowed  tliose  who  were  not  creditorii 
to  prove  under  the  commission,  the  parties  themselves  must  be  called 
to  prove  the  fact.     Edmonstone  v.  Webb,  3  Esp.  C.  264. 

9S.  Where  the  defendant  pleads  his  certificate  in  bar,  the  plaintiff 
is  at  liberty  to  give  evidence  of  gaming  at  JVtw  Prtiw,  in  order  to 
vitiate  the  certificate.  The  12th  and  7lk  seetions  of  the  5  Q.  2.  c.  30, 
are  to  be  construed  as  if  they  were  incorporated.  But  the  plaintiff* 
must  confine  his  evidence  to  one  act,  and  elect  whether  he  will  give 
evidence  of  one  loss  amounting  to  5/.,  or  of  several  losses  amounting 
to  100/.     Hughes  V.  Morley,  1  Holt,  520. 

99.  Toprorethatthedefendantwho  pleads  his  bankruptcy  had  been 
before  discharged  as  a  bankrupt ;  afler  notice  to  produce  the  former 
oertific^tej  it  is  enough  if  witnesses  state  they  were  employed  by  him 
to  solicit  that  certificate,  and  that,  looking  at  the  entries  in  their 
books,  they  have  no  doubt  it  was  allowed  by  the  lord  chancellor.  Hen* 
ry  V.  Lciirh,  3  Camp.  499. 

100.  Where,  on  the  defendant  pleading  his  bankriq)tcyy  issue  is 
joined  on  the  fact,  whether  he  has  been  discharged  unoer  a  formei 
commission,  the  plaintiff  must  show  that  the  defendant  obtained  his 
certificate  under  that  commission,  eitlier  by  the  regular  proof  of  it,  or 
by  secondary  evidence  afler  notice  to  produce  it.  W*ithout  such  no- 
tice, tlio  defendant's  affidavit  of  confomiity  under  the  former  commis- 
sion was  held  insufHcicnt.     Graham  v.  Grill,  4  Camp.  ^S2, 

101.  Where  a  defendant  relies  on  a  certificate,  under  a  second 
commission  of  bankniptcy  against  him,  under  which  he  has  not  paid 
1 5s,  in  the  pound,  the  plaintiff,  in  order  to  deprive  him  of  the  benefit 
of  it,  may  produce  the  proceedmgs  under  the  ibrmer  commission,  and 
prove  tliat'  he  submitted  to  it,  without  proving  the  trading,  the  act  of 
bankruptcy,  and  Ihe  other  facts  which  are  necessary  to  support  the 
com  mii«  sion  as  against  third  persons.  Gregory  v.  Merton,  3  Esp.  C .  1 95. 

102.  If  several  are  sued,  and  one  pleads  his  bankruptcy,  upon  which 
the  platiitiflT  enters  a  nolle  prosequi  as  to  him,  he  may  still  give  evidence 
of  the  admissions  of  such  defendant,  made  before  he  obtained  a  cer* 
titlcatc.     Grant  v.  Jackson,  Peake,  203. 

103.  Sembie^  That  an  indictment  against  a  bankrupt  for  perjury 
before  tlio  commissioners,  in  passing  his  hist  examination,  it  is  neces* 
$arv  to  gi\  e  strict  evidence  of  the  trading,  petitioning  creditor's  debt, 
and  act  of  bankniptcy.     Rex  v.  Punshon,  3  Camp.  96. 

104.  Altliough  a  person  has  been  improperly  examined  before 
conunis8ioners  of  iMuiknipt  upon  a  subject  unconnected  with  the 
interests  of  tlie  banknipt  estate,  with  a  view  to  procme  evidence  in 
an  action  depending  against  him,  the  examination  may  be  used  as 
('vidonco  by  the  plaintiffs  at  the  trial  of  the  action,  and  ibe  jud^  at 
.\V«t  P%^M  cannot  inquire  into  the  ^  abuse  of  the  authority  of  the 
;:;t>at  seal  by  which  the  examination  was  obtained.  The  reniedy  of 
H  party  so  iin|>roperiy  examined,  is  by  an  applicati<Hi  to  the  lord 
« hmict^Uor  to  ha^e  the  examination  taken  off  the  file  and  cancelled. 

rur^vu  ft»a         SiiMrktleth  v.  De  l\kstet  and  others,  4  Camp.  10. 

^'*^**  UKV  Tosu|kDorta  defence  to  an  action  of  asgumpsii,  that  the 

plaimitV  was  uiMk^r  coverture  when  the  cause  of  action  occimed, 
aHhou^  slie  K^^  aa  a  single  woman^  it  is  act  enou^  lo  prove  a 


Di(SSttT.]  Shidene$. — Ptoofi^  ddft 

bore  declaration  by  her,  that  ahe  had  been  manied  to  X  A,  who 
was  still  alive,  without  actual  proof  of  the  marriage  or  of  cohabit- 
ation with  her  supposed  husband ;  particularly  if  there  appear  any 
reason  to  doubt  Uiat  the  marriage  was  valid.  Wilson  v.  Mitchell,  3 
Camp.  393. 

106.  If  wearing  apparel  is  supplied  to  a  married  woman  in  quan- 
tities unsuitable  to  her  husband's  degree,  and  without  his  knowledge, 
for  which  the  credit  is  given  to  her,  and  her  promissory  note  is  taken 
in  pa3nnent,  the  husband  is  not  liable  for  any  part  of  the  goods  ;  and 
in  action  against  him  for  their  value,  is  not  bound  to  prove  that  his 
wife  was  supplied  with  suitable  wearing  apparel  from  any  other  quar- 
ter.    Metcalfe  v.  Shaw,  3  Camp.  22. 

107.  Where  the  wife  of  the  defendant  alone  transacts  the  business 
at  home,  and  purchases  all  the  articles  used  in  their  trade,  her  ad- 
mission as  to  the  state  of  the  accounts  between  the  plaintiff,  who  has 
supplied  goods  to  her  to  be  used  in  the  trade,  and  her  husband,  is 
evidence  against  the  latter.     Anderson  v.  Sanderson,  2  Starkie,  204. 

108.  An  admission  by  the  wife,  after  marriage,  respecting  a  de- 
mand against  her  while  single,  is  inadmissible  evidence  against  the 
husband.     Kelly  and  wife  v.  Small,  2  Esp.  C.  716. 

109.  In  an  action  against  a  husband  for  necessaries  supplied  to 
his  wife,  where  the  defence  is  a  separate  maintenance,  the  wife's 
receipts  are  no  eWdcnce  to  prove  that  the  allowance  has  been  paid. 
Hodgkinson  and  another  v.  Fletcher,  4  Camp.  70. 

.  110.  Where  an  action  is  brought  by  tlie  orders  of  a  wife  in  tlie 
name  of  her  husband,  to  recover  a  sum  of  money  taken  Brom  her  on 
the  ground  that  it  was  the  produce  of  goods  she  had  been  concerned 
in  stealing;  what  she  afterwards  said  in  her  husband's  absence 
respecting  the  money,  when  examined  on  the  charge  of  being  con- 
cerned in  the  robbery,  is  evidence  for  the  defendant.  Carey  v.  Ad^ 
kins,  4  Camp.  92. 

111.  In  an  action  brought  by  the  orders  of  a  wife  in  the  name  of 
her  husband,  to  recover  a  sum  of  money  taken  from  her  on  the 
ground  that  it  was  the  produce  of  goods  she  had  been  concerned  in 
stealing ;  facts  being  proved  to  raise  ^  reasonable  suspicion  that  the 
money  taken  from  tlie  wife  was  the  produce  of  stolen  property : 
Held  that  evidence  was  necessary  on  the  part  of  the  plaintiff  to  show 
whence  the  money  was  derived,  and  that  the  wife  was  bona  fide  in 
possession  of  it  for  her  husband.     Carey  v.  Adkins,  4  Camp.  92. 

112.  If  it  appears  that  the  plamtifTs  demand  wises  on  a  promissory  ^^^  ^^  ®^' 
note,  it  must  be  produced,  or  she^in  to  have  been  destroyed.     Dan-  ^***"8*' 
gerfield  v.  Wilby,  4  Esp.  C.  150. 

113.  Inactions  on  bills  of  exchange,  the  bill  must  be  produced  at 
the  trial,  though  at  the  suit  of  the  party  in  whose  hands  it  was  dis- 
honoured.    Powell  V.  Roach,  and  another  6  Esp.  C.  76. 

114.  An  offer  of  indemnity  against  a  lost  bill  or  note,  will  not  dis- 
pense with  its  production  at  the  trial  of  an  action  thereon.  Pearson 
V.  Hutchinson,  6  Esp.  C.  126. 

115.  In  an  action  by  the  indoraee  of  a  bill  of  exchange  against  the 
•acceptor,  it  appeared  that,  afler  action  brought  and  notice  of  trial, 
the  bill,  which  was  indorsed  in  blank,  had  been  lost :  Held^  that 
although  the  bill  had  been  drawn  more  than  six  years,  the  plaintiff 
was  not  entitled  to  recover  withoiit  producing  it  at  the  trial.  Poole 
V.  Smith,  1  Holt,  144. 

116.  In  an  action  by  the  indorsee  against  the  maker  of  a  note,  an 
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adaussion  by  the  indorsery  that  the  indoraement  wm  his  hand-writing. 
is  evidence  for  the  plainfifil     Maddocks  v.  Hankey,  2  £sp.  G.  647. 

117.  An  ofier,  after  a  bill  or  note  has  become  due,  to  give  the 
helder  another  bill  in  lieu  of  it,   is  an  admission  of  the  holder's  titl« . 
AO  as  to  supersede  the  necessity  of  proving- the  indorsements  stated* 
Bosanquetv.  Anderson,  6  Esp.  C.  48. 

118.  Although  a  bill  of  exchange  has  been  shown  to  the  drawer^ 
with  the  name  of  the  payee  indorsed  upon  it,  and  he  merely  objects 
to  paying  it,  that  he  had  drawn  it  without  consideration,  in  an  action 
against  him  by  the  indorsee,  this  does  not  dispense  with  regular  proof 
of  the  indorsement     Duncan  v.  Scott,  1  Camp.  101. 

119.  Where,  to  an  action  at  the  suit  of  the  indorsee  against  a  ma^ 
ker  of  a  promissory-note,  the  defence  is,  usury  in  its  original  concoc- 
tion ;  letters  from  the  payee  to  the  maker,  stating  the  consideration 
as  between  them,  if  shown  to  have  been  contemporaneous  with  th« 
making  of  the  note,  are  admissible  evidence  to  prove  the  usury. 
Kent  V.  Lowen,  1  Camp.  180.  d. 

120.  In  an  action  against  the  indorser  of  a  bill  of  exchange,  it  is  not 
necessa^  to  prove  any  indorsements  on  the  bill  prior  to  the  defend- 
ant's.    Critchloiv  v.  Parry,  2  Camp.  182. 

121.  In  an  action  against  the  drawer  of  a  foreign  bill  of  exchange^ 
a  promise  of  payment  by  the  defendant  after  the  bill  was  due,  is 
sufficient  evidence  of  a  protest  for  non-payment  and  notice  of  the 
dishonour  of  the  bill.     Gibson  v.  Coggon,  2  Camp^  188. 

122.  In  an  action  by  bankers  to  i^cover  the  amount  of  a  bill  of 
exchange  accepted  by  the  defendant,  payable  at  their  house,  and 
paid  by  them  after  it  was  indorsed,  they  are  bound  to  prove  the  in- 
dorsement by  the  payee,  as  well  as  the  acceptance  by  the  defendant 
Forster  v.  Clements,  2  Camp.  17. 

123.  Where  several  plaintiffs  sue  as  indorsees  of  a  bill  of  ex- 
change, if  the  bill  appears  indorsed  in  blank,  there  ia  no  necessity  for 
their  proving  that  they  were  in  partnership  together,  or  that  the  bill 
was  indors^  and  delivered  to  them  jointly^r  Ord  and  others  v.  Por- 
tal, 3  Camp.  239. 

124.  B.  being  liable  to  .4.  upon  a  bill  of  exchange  aceepted  by 
him  for  the  accommodation  of  C,  promises  A,  to  indorse  another 
bill  in  lieu  of  this,  which  was  to  be  drawn  by  D.  upbn  £.,  and  deli- 
vered by  C.  to  A. ;  C.  delivers.  ./2.  a  bill  drawn  by  D.  upon  £*.,  and 
purporting  to  be  indorsed  by  jB.,  and  A.  delivers  up  the  former  bill : 
m  an  action  at  the  suit  of  .tf.  against  B.  on  the  substituted  bill,  the 
latter  is  not  precluded  from  showing  that  the  indorsement  is  a  forgery. 
Moxon  and  others  v.  Pulling  and  others,  4  Camp.  54. 

125.  A  promise  to  pay  a  foreign  bill  of  exchange  made  after  it  is 
due,  is  evidence  to  support  the  allegations  in  the  declaration,  of  a  due 
presentment  for  payment,  of  a  protest,  and  of  regular  notice  to 
the  defendant.  Grcenway  and  others  v.  Hindley  and  another,  4 
Camp.  52. 

126.  A  notarial  protest  under  seal,  is  no  evidence  that  a  foreign 
bill  of  exchange  has  been  presented  for  payment  in  England*  Ches- 
mor  V.  Noyes,  4  Camp.  129. 

127.  In  an  action  against  the  acceptor  of  a  bill  of  exchange  pajtir^ 
ble  after  sight,  if  the  defendant's  signature  as  acceptor  is  proved,  the 
date  of  the  acceptance  appearing  over  it,  although  in  a  different  hand- 
writing, will  be  presumed  to  have  been  written  by  his  authority. 
9]ossop  V.  Jacob,  4  Camp.  227. 

128.  To  prove  that  a  biS  ef  exchange,  purporting^  to  be  draws 


abroad,  was  in  point  of  fact  drawn  in  England,  and  ifl  tberefbr^  void 
iblr  want  of  a  stamp,  it  is  not  sufficient  baroly  to  shew  that  the  drawer 
was  in  England  at  tlie  time  the  bill  bears  date.  Abraham  v.  Du  Bois, 
4  Camp.  269. 

129.  The  maker  of  a  promissory-note,  whose  signature  has  been 
proved  in  an  action  by  the  payee,  cannot  insist  upon  indorsementa 
being  read,  which  are  not  a  part  of  the  note.  Stone  v»  Metcalf,  1 
Starkie,  53. 

130.  Where  a  foreign  bill  is  payable  at  a  certain  time  after  sight, 
and  upon  tho  production  of  the  bill,  an  acceptance  appears  to  hkve 
been  written  by  the  defendant,  under  a  date  which  is  not  in  his  hand- 
writing, the  date  is  evidence  of  the  time  of  acceptance,  because  it  is  { 
the  usual  course  of  business,  in  such  cases,  for  a  clerk  to  write  the 

date,  and  for  tho  party  to  write  his  acceptance  imder  the  date.     Glos*- 
sop  V.  Jacob,  1  Starkie,  69. 

131.  A  letter  written  by  the  indorser  of  a  biU  of  exchange  to  a 
subsequent  holder,  offering  to  fpye  a  substituted  bill  in  place  of  that 
which  he  had  indorsed,  stqpersedes  the  necessity  of  proving  the  inter- 
mediate indorsements  stated  in  the  declaiaticm.  Sidford  and  ano» 
ther  V.  Chambers,  1  Starkie,  326. 

132.  Two  plaintifis  who  sue  as  the  indorsees  of  a  bill  of  exchange 
indorsed  in  blank,  are  not  bound  to  prove  any  partnership.  RodsuK 
ay  and.  another  v.  Leach,  1  Starkie,  446. 

133.  In  an  action  by  a  second  indorsee  against  the  drawer  of  a 
biU  of  exchange,  payable  to  his  own  order,  proof  that  the  bill  purport- 
ed to  have  been  accepted  when  it  was  indoraed  to  the  plaintiff,  does 
not  supersede  the  necessity  of  proving  an  actual  acceptance.  The 
plaintiff,  in  such  case,  must  either  allege  and  prove  an  actual  accep* 
tance,  or  charge  the  drawer  with  having  drawn  the  bill  upon  a  n<x^ 
existing  peraon.     Smith  v.  Bellamy,  2  Starkie,  223. 

134.  The  indorsee  of  a  bill  in  an  action  against  the  acceptor,  al- 
leges, that  the  bill  was  directed  to  the  defen&nt ;  this  allegation  is 
not  supported  by  proof  that  the  drawer  drew  the  bill  payable  to  his 
own  order,  at  a  specified  place,  although  the  defendant,  when  it  was 
presented  there,  wBpte  his  name  upon  it  as  the  acceptor.  •  Gray  v* 
Milner,  2  Starkie,  336. 

135.  In  an  action  against  the  payee  of  a  promissory-note,  who  was 
likewise  the  indorser ;  held,  that  his  indorsement  was  an  admission  of 
^e  hand-writing  of  the  maker.     Free  v.  Hawkins,  1  Holt,  550. 

136.  In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange,  if  it  appears  that  the  defendant  drew  the  bill,  without  con- 
sideration, and  under  duress,  it  is  incumbent  on  the  plaintiff  to  prove 
that  he  gave  value  for  it,  although  it  was  indoraed  to  him  before  it 
became  due.     Duncan  v.  Scott,  1  Camp.  100. 

137.  In  an  action  by  the  indoraee  of  a  biU  of  exchange,  if  it  appear 
that  a  prior  party  was  defirauded  out  of  it,  the  plaintiff  is  bound  to 
prove  what  consideration  he  gave  for  it.  Rees  v.  Marquis  of  Head- 
ford,  2  Camp.  574. 

133.  In  an  action  on  a  bill  of  exchange,  the  plaintiff  cannot  be- 
compelled  to  prove  what  consideration  he  gave  for  it  by  a  mere  no- 
tice that  he  will  be  required  so  to  do.     2  Camp.  596. 

139.  To  render  the  drawer  liable-  as  for  non-acceptance,  it  must 
be  proved  that  the  peraon  to  whom  die  bill  was  presented,  was  the 
drawee.     Cheek  v.  Roper,  5  Esp.  C.  175. 

140.  Leaving  a  letter  communicating  the  dishonour  of  a  bill  at  the  - 
hfime  whera  the  party  lodges  with  one  who  says  tbat  he  is  not  d 
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dome,  is  presumptive  prodfthat  the  letter  reached  him.     Stedman  t< 
Gooch,  1  Esp.  N.  P.  C.  5. 

141.  In  an  action  against  the  indorser  of  a  promissoi^-note,  or 
bill  of  exchange,  it  is  sufficient  evidence  of  presentment  for  payment 
and  notice  of  dishonour,  that  tlie  defendant  promised  absolutel/to  pay 
the  note  or  bill  after  it  was  due*     Taylor  v.  Jones,  2  Cdtnp.  105. 

142.  But  if  the  drawer  (or  indorser)  afler  being  arrested,  without 
acknowledging  his  liability,  merely  oflers  to  give  a  bill,  by  way  of 
compromise,  for  the  sum  demanded,  this  does  not  obviate  the  necetf^ 
sity  of  proving  notice.     Gumming  v.  French,  2  Camp.  106. 

143.  In  an  action  against  the  maker  of  a  promissory-note,  payable 
at  a  banking  house,  it  is  but  necessary  to  prove  that  he  had  notice  ol' 
its  dishonour.     Pearse  v.  Pemberthy  and  others,  3  Camp.  261. 

144.  In  an  action  by  the  indorsee  against  an  indorser  of  a  bill  of 
exchange,  a  witness  states,  that  either  two  or  three  days  ailer  the  dis- 
honour of  the  bill,  notice  was  given  by  letter  to  the  defendant; — 
notice  in  two  days  being  in  time,  but  notice  on  the  third  too  late  ; — ^it 
cannot  be  left  as  a  question  for  ^e  jury,  whether  notice  was  given  in 
dme,  although  the  defendant  has  had  notice  to  produce  the  letter 
which  would  ascertain  the  time.  Lawson  and  another  v.  Sherwood, 
1  Starkie,  314. 

145.  Wliere  a  party  to  a  bill  discharged  by  laches  revives  his 
fiability  by  a  hew  promise,  in  an  action  against  him,  a  demand  on  the 
acceptor  as  well  as  the  promise  must  be  proved.  Brown  v«  M'Der" 
mot,  5  Esp.  C.  265. 

146.  The  production  of  a  bill  of  exchange  from  the  custody  of 
the  acceptor,  is  not  prifna  facie  evidence  of  his  having  paid  it,  with-* 
out  proof  that  it  was  once  in  circulation  after  it  had  been  accepted* 
•'—Nor  is  pajmnent  to  be  presumed  from  a  receipt  indorsed  on  the 
bill,  unless  this  receipt  is  shewn  to  be  in  the  hand-writing  of  a  person 
entitled  to  demand  payment.  Pfiel  v.  Yan  Batenbei^g,  2  Camp* 
439. 

147.  In  an  action  by  the  payee  of  a  bill  of  exchange  accepted  by 
the  defendant  for  a  valuable  consideration,  evidence  that  the  plaintin 
had  been  discharged  as  an  insolvent  debtor  after  Ihe  bill  became  due^ 
and  had  given  in  a  blank  schedule,  is  not  enough  to  shew  that  the 
biU  had  been  satisfied.     Hart  v.  Harman,  3  Camp.  13. 

148.  In  an  action  by  the  indorsee  of  a  bill  of  exchange,  though  it 
Appears  that  the  plaintift^  in  discounting  it,  required  the  iiidorBer  to 
take  part  in  goods ;  still,  if  the  latter  voluntarily  acceded  to  that 
proposal  as  advantageous  to  him,  the  plaintiff  is  not  bound  to  prove 
that  the  goods  were  of  the  estimated  value,  and  the  burthen  of  proof 
lies  upon  the  defendant  if  he  would  impeach  the  transaction  as  usu^ 
rious.     Coombe  v.  Miles,  2  Camp.  553. 

149.  In  an  action  on  a  bill  of  exchange,  if  it  appear  that  th« 
{>1aintift' discounted  it  for  the  defendant,  and  required  him  to  take  the 
whole  or  part  of  the  amount  in  goods,  die  onfu  Ues  upon  the  plaintifff 
to  prove,  that  the  goods  were  of  the  value  at  which  they  were  estimat- 
ed, for  the  purpose  of  rebutting  the  presumption  that  the  transaction 
was  usurious.     Davis  v.  Hardacre,  2  Camp.  574. 

150.  Aotion  by  the  indorsee  against  the  acceptor  of  a  note,  the 
date  of  which  appears  to  have  been  altered  by  the  acceptor,  it  lies  ob 
the  plaintiff  to  shew  that  the  alteration  was  made  previous  to  the  in' 
dorsement  of  the  note  by  tlie  drawer,  to  whose  order  it  was  madtf 
payable.  Jolmson  and  others  v.  the  Duke  of  Marlborough,  2 
Sturkie,  313. 
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131.  Notice  having  been  given  in  an  action  on  a  bill  of  exchange, 
that  the  want  of  consideration  will  be  set  up  as  a  defence,  it  is  not  com- 
petent to  the  plaintiflr,  after  he  has  closed  his  case,  to  go  into  evidence 
of  consideration  in  reply  to  the  defendant's  case.  Deiaunev  v. 
Mitchell,  1  Starkie,  439.  "^ 

152.  A  general  receipt  on  the  book  of  a  bill  of  exchange  is  prima 
Jmt^  evidence  of  ite  having  been  paid  by  the  acceptor,  and  will  not, 
ofitseif,  be  evidence  of  a  payment  by  tlie  diawer,  though  it  is  pro- 
ckiced  by  him.     Scholey  v.  Walsby,  Poalte,  25. 

163.  In  an  action  against  the  maker  of  a  note  indorsed  to  the 
plaintiff  after  it  became  due,  the  indorsei's  letters  are  m>t  evidence  t* 
impeach  the  transaction  under  which  the  plaintiff  became  proprietor. 
Ciipaam  V.  O'Brien,  1  Esp.  N.  P.  C.  10. 

154.  If  a  bill  of  particulars  consists  of  two  items,  and  the  plaintiff  at  ^'"  ofparticu- 
the  trial  proves  one  only,  he  cannot  apply  money  paid  into  comt  ge-  ^*"' 
nerally,  and  which  only  covers  the  demand  i)roved,  to  tJio  other. 

Holland  v.  Hopkins,  3  Esp.  C.  16S. 

155.  In  an  action  of  debt  on  bond,  an  admission  of  the  hand-  '^<>nd. 

writing  of  the^  attesting  witnesses,  presumptively  ndnihs  tlie  diihvei-y 

of  the  bond  as  the  defendant's  deed.     Milwaid'  v.  TeiiiiJe,  1  Camp. 
375. 

156.  On  nan  est  Jacium  pleaded  to  a  bond,  it  is  not  sufficient  to 
prove  the  execution  by  a  person  avIio  executed  in  the  name  of  the 
defendant  without  proof  of  identity.  Parkins  v.  Hawkshaw,  2  Star- 
kie, 239. 

157.  To  niiso  the  presumption  that  a  bond  has  been  satisfied,  there 
must  be  a  lapse  of  the  full  period  of  20  years  from  its  becoming  for- 
feited ;  unless  there  be  some  additional  circumstance,  as  an  interme- 
diate settlement  of  accounts  between  the  parties.     Colsel  v.  Budd 
1  Camp.  27.  ^ 

15&  Indorsements  on  a  bond  acknowledging  the  receipt  of  interest 
on  payment  of  part  of  the  principle,  are  not  evidence  against  tha 
obligor  to  prove  that  the  bond  was  on  foot,  without  shewing  that 
they  were  on  the  bond  recently  after  their  dates,  and  at  a  time  when 
their  purport  was  contrary  to  the  interest  of  tlio  obligee*  Rose  v. 
Bryant,  2  Camp.  321. 

169.  Payment  of  money  secured  by  bond,  is  not  to  be  presumed, 
although  more  tlian  20  years  have  elapsed  since  an  acknowledgment 
that  any  sum  was  due  upon  it,  if  the  obligee  ever  since  that  acknow- 
ledgment has  resided  abroad.     Newman  v.  Newmap,  1  Starkie,  101. 

160.  A  earner's  receipt  for  goods,  is  evidence  of  the  contract  Carrier, 
between  himself*  and  the  owner.     Samuel  v.  Darch,  2  Starkie,  60. 

161.  In  assumpsit  against  a  carrier  for  the  non-delivery  of  written 
instruments,  it  is  not  necessary  to  prove  a  notice  to  the  defendant  to 
produce  them,  before  giving  parol  evidence  oftheir  contents.  JoUey 
V.  Taylor,  1  Camp.  143. 

162.  Where  an  accident  happens  to  a  stage-coach  carrying  more 
passengers  than  is  aliowcd,  it  shall  be  ascribed  to  tiiat  cause.  Israel 
V.  Clark  and  another,  4  Esp.  C.  259. 

163.  Where  an  accident  happens  by  the  breaking  down  of  a  stage- 
coach, the  owners  when  sued  must  prove  that  it  was  of  the  requisite 
strength,  notwitlistanding  there  wore  no  more  passengers  than  the 
allowed,  number.     Israel  v.  Clark  and  auotlier,  4  Ksp.  C.  259. 

164.  In  an  action  against  the  proprietor  of  a  stage-coach  for  ne* 
gligence,  whereby  the  coacli  broke  down,   and  the  plainti/F  travelling 
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by  it  as  a  passenger,  was  hurt ;  to  prove  negtigenoe,  it  is  prima  facie 
enough  to  give  evidence  of  the  coach  having  broke  down  ;  from 
which  negligence  will  be  inferred.  Christie  v.  Grygs,  2  Campbetf,. 
79. 

165.  In  an  action  against  a  carrier  for  negligence,  Ae  defendant 
cannot  read  in  evidence  an  advertisement  in  a  newspaper,  by  which 
he  limits  his  responsibility,  unless  he  first  proved  that  thtf  p1aintil€ 
was  in  the  habit  of  reading  tliat  paper.  But  scmbU  an  advertisemeot 
in  the  gazette  may  be  read  without  such  preparatory  proof ;  though 
without  it  the  evidence  is  weak.  Leeson  v.  Holt  and  others,  1 
Starkie,  186.  "^ 

166.  In  order  to  afiect  one  who  sends  goods  by  a  carrier  with 
notice  of  the  terms  on  which  he  deals,  it  is  not  sufficient  to  shew  that 
a  printed  notice  was  exhibited  in  the  barrier's  office  where  the  good» 
were  delivered  by  a  porter,  although  the  porter  ceitld  read  and  had 
seentho  notice  if  in  fact  he  had  never  read  it.  Kerr  v.-  Willan,  2 
@tarkie,  53. 

167.  In  an  action  against  the  owner  of  a  chartered  vessel  for  ne- 
gligence, in  consequence  of  which  the  plaintiff's  goods  were  lost,  the 
non-arrival  of  the  vessel  at  her  destined  port  is  not  even  prtma/acte 
evidence  of  negligence.     Boyson  v.  Wilson,  1  Starkie,  236, 

16S.  In  an  action  against  the  master  of  a  vessel  for  not  safely  con» 
veying  goods  to  a  foreign  port,  consigned  to  the  plaintiffs,  evidence 
that  the  goods  were  seized  in  another  foreign  port  by  the  govern- 
nient,  coupled  with  a  letter  of  the  defendants,  in  which  he  acknow* 
ledges  that  he  is  accountable  for  the  goods,  is  sufficient  to  warrant 
the  jury  in  finding  for  the  plaintiffs  without  any  further  proof  of  the 
cause  of  seizure.  Variance,  Cullen  and  another  v.  M<Alpine,  2 
Starkie,  552. 

169.  If  a  ship  is  chartered  for  a  particular  voyage,  and  pot  up  as 
a  general  ship  by  the  charterer,  it  is  not  enough  to  make  the  owners 
liable  for  the  non-delivery  of  goods,  to  show  that  they  were  put  on 
board  the  ship-  to  be  carried  in  this  voyage,  unless  it  be  proved  that 
they  were  received  on  board  by  some  person  appointed  or  authorized 
by  the  owners.     Mackenzie  v.  Rowe,  2  Camp.  482. 

170.  The  entry  in  the  office  at  Somerset  House  for  licensing 

Its  stage-coaches  is  no  evidence  to  prove  thai  the  persons  named  in  the 

license  we  owners  of  Ae  coach.  Strother  v.  Willau  and  another,  4 
Campbell,  24. 

Character.  ^'^^-  '^^^  general  rule  is,  that  where  a  particular  fraud  is  imputed 

to  a  party,  generaJ' evidence  to  character  is  inadmissible.  Secua, 
where  general  character  is  put  in  issue.  Farro  v.  Hicks,  4  Eep. 
%/•  51. 

172.  The  prosecutrix  of  an  indictment  for  an  assault  with  intent  to 
commit  a  rape  having  been  cross  examined  as  to  crimes  committed  by 
her  several  years  before  the  alleged  ofience,  evidence  may  be  adduc- 
ed to  show  that  her  character  has  since  been  good.  The  &ct  of  her 
mkmg  complaint  of  the  outrage,  and  the  stale  in  which  she  was  at 
the  tune  of  making  the  complaint,  are  evidence,  although  the  particn- 
lars  ot  her  statement  arc  not  evidence  to  prove  the  truth  of  hastate- 
mem.  The  defendant  may  impeach  her  character  for  chastity  by 
*^"^o  '  «r!  °^^  ^^  particular  evklence.     Bex  v.  Clarice,  2  Stark.  241. 

173.  When  a  wiUiess's  character  is  attacked  in  a  court  of  jufitkse, 
the  questioiis  should  be  confined  to  his  general  conduct,  and  should 
not  pobt  at  specifick  charges.     Shaip  v.  Scoging,  1  Holt,  541. 

Coali.  174,  In  an  action  for  a  penalty  against  the  io^ter  of  a  vessel,  fcr 
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llie  delivery  of  a  ticket  before  the  arrival  of  the  vessel,  the  copy  of  the 
certificate  delivered  to  the  clerk  of  the  market,  describing  the  defen- 
dant as  master  of  the  vessel,  is  not  sufficient  evidence  to  prove  a 
sending  by  the  defendant.  But  semhle,  a  sending  by  him  would  be 
presumed  on  proper  proof  that  he  was  master  of  the  vessel,  ADdred 
y.  Halliwell,  1  Starkie,  117. 

175.  pepositions  taken  under  an  old  commission  are  evidence  Commistio^. 
without  producing  the  commission  itself,  since  it  may  be  presumed 

to  be  lost.  Seeusy  where  the  conunission  is  recent.  Bayley  and 
another  v.  Wyley,  6  Esp.  C.  85. 

176.  In  ah  indictment  for  a  conspiracy,  evidence  may  be  given  of  Coiupirajsy, 
its  character  and  extent  without  first  fixing  the  defendants.     Rex  v. 
Hammond  and  another,  3  Esp.  C.  719. 

177.  la  an  indictment  for  a  conspiracy,  afler  having  fixed  the  de- 
fendants with  a  joint  design,  the  expressions  of  one,  used  even  on 
another  occasion,  relative  to  that  design,  are  evidence  against  all. 
Rex  V.  Salter  and  anoUier,  5  Esp.  C.  125. 

179.  To  prove  the  election  of  a  constable  for  a  ward,  the  wardr  Conttablef 
mote-book  must  be  produced ;  the  production  from  the  proper  custody 
of  a  list  of  persons  sworn  in  to  serve,  is  insufficient.     Underbill  Vt 
Witts,  3  Esp.  C.  56. 

179.  In  an  action  on  a  contract  against  several,  it  must  be  proved  Contract 
to  be  the  contract  of  all  against  those  who  dispute  it,  notwithstanding. 

some  have  on  the  record  acknowledged  themselves  parties.  Gray 
and  another  v.  Palmers  and  ar^ther,  1  Esp.  N.  P.  C«  135, 

180.  An  agreement  to  employ  the  plaintiflT  in  a  particular  situation 
cannot  be  inferred  from  a  direction  upon  a  letter  addressed  by  the 
defendant  to  the  plaintiff  in  that  character,  the  letter  itself  relating  to 
the  quantum  of  salary  only.     Chiodi  v.  Waters,  1  Starkie,  335. 

181.  The  official  letter  of  the  commander  of  a  convoy,  to  the  ad-  Convoy, 
mindty,  at  the  end  of  the  voyage,  seems  good  evidence  of  the  facts  • 
therein  stated  respecting  tlie  ships  under  convoy,     Watson  and  Wift 

V.  Ring,  4  Campbell,  275. 

182.  A  'written  notice  may  be  proved  by  a  duplicate  original. 
Gotlib  V.  Danvers,  1  Esp.  C.  455. 

183.  In  an  action  on  an  attorney's  bill,  though  the  plaintiff  cannot  Copy, 
produce  parol  evidence  of  the  contents  of  the  bill  delivered,  without 
giving  notice  to  produce  it,  yet  a  copy  made  out  at  the  same  time, 

and  proved  to  be  correct,  is  sufficient  evidence.  Anderson  v.  May, 
3  Esp.  C.  167,  S.  C.  2  B.  and  P.  237. 

184.  A  written  notice  may  be  proved  by  a  duplicate  original. 
Surtees  Law  v.  Hubbard,  4  Esp.  C.  203. 

185.  A  copy  of  a  letter  containing  notice  that  a  bill  has  been  dis-^ 
honoured  is  not  admissible  as  evidence  of  the  fact  without  notice  to 
produce  the  original.     Langdon  v.  Hulls,  5  Esp.  C.  156. 

186.  The  duplicate  of  a  writing  taken  from  the  autograph  at  one 
impression  by  means  of  a  copying  machine,  cannot  be  read  in  evi- 
dence as  an  original.     Modin  v.  Murray,  3  Campbell,  228, 

187.  Where  there  is  a  partnership  constituted  by  deed,  a  notice 
that  it  is  dissolved,  signed  by  the  parties,  for  the  purpose  of  being  in- 
serted in  the  Gazette,  is  sufficient  evidence  of  the  dii^solution  for 
all  purposes  against  the  parties  signing  it.  Doe  ex  dcm.  Waithman 
and  others  v.  Miles,  4  Campbell,  373,  S.  C.  1  Starkie,  ISl. 

188.  Sembley  that  proof  that  duplicate  notices  of  the  dishonour  of 
«  bill  were  written,  and  that  a  letter  was  delivered  to  the  defendant 
upon  the  dishonour  of  a  bill^- together  with  proof  of  notice  to  proc 
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duoe  the  letter  so  delivered,  as  contaioing  notice  of  dishozMur,  is 
evidence  (on  default  of  production)  tliat  tko  defendant  had  notice. 
Roberts  v.  Bradshaw,  1  Starkic,  28« 

189.  A  copy  of  a  letter  contaiixing  notice  of  the  dishonour  of  a  bill 
is  admissible  without  notice  to  produce  the  original.  Roberta  v. 
Bradshaw,  1  Starkie,  28. 

190.  Ifa  copy  of  any  document,  which  itself  is  not  evidence  at 
common  law,  be  made  evidence  by  act  of  parliament,  a  copy  must  be 
produced,  and  tlie  original  is  not  made  adnussible  evidence  by  impli- 
cation.    Burden  V.  Rickets,  2  Camp.  121.  n. 

191.  On  a  trial  at  law,  an  examined  copy  of  the  plaintifTs  answer 
to  a  bill  in  equity  may  be  read  in  evidence  against  him,  without  pro- 
ducing the  original.     Hodgkinson  v*  Willis,  3  Campbell,  401. 

192.  The  memorial  of  a  registered  conveyance,  the  original  being 
in  the  defendant's  possession,  is  not  evidence  for  the  plaintiff  unless 
notice  has  been  given  to  produce  the  original.  Molton  v.  Harris, 
2  Esp.  C.  549. 

193.  Examined  copies  of  entries  in  the  Bank  books  are  good  evi- 
dence to  prove  the  transfer  of  stock.  Marsh  v.  Collnett,  2  Esp. 
C.  665i 

194.  An  examined  copy  of  entries  in  the  court  i^s  of  a  manor, 
is  evidei>ce.  Doe  ex  deiii.  Churchwardens  of  Croydon,  v.  Cook,  6 
Esp.  C.  221. 

196.  TVhere,  by  the  laws  of  a  foreign  country,  as  of  France,  the  ori- 
ginal bill  of  the  sale  of -a  ship  is  deposited  with  a  public  officer,  and  a 
notarial  copy  given  to  tho  vendee,  sn^i  copy  is  evidence  here  of  own- 
ership.    Woodwdrd  v.  Laiking,  3  Esp.  C.  288. 

196.  A  copy  of  a  judgment  in  the  supreme  court  of  Jbmatca,  made 
by  the  chief  clerk  of  the  court,  is  not  receivable  evidence  here,  al- 

,   though  it  appears  that  such  copies  are  usually  received  as  evidence 
in  the  island  o^  Jamaica,  Appleton  v.  Lord  Braybrook,  2  Starkie,  6, 

197.  It  is  sufficient  proof  of  the  copy  of  a  record  that  the  original 
Was  read  to  the  witness,  and  that  the  copy  agreed.  M'Xcil  v.  Per- 
ch ard  and  another,  1  Esp.  C.  263. 

198.  To  prove  an  examined  copy  of  an  /n»/»  judgment,  it  is  net 
enough  for  the  witness  to  say  that  he  examined  the  copy  with  a 
record  produced  to  him  m  the  room  o\  er  tlie  Four  Courts  at  Dublin^ 
where  the  records  of  tlie  superior  L-ish  courts  are  kept,  without  see- 
ing whence  the  record  in  question  was  taken,  or  knowing  the  person 
who  produced  it  to  be  an  officer  of  the  court.  Adarathwaite  v. 
Synge,  4  Campbell,  372.     S.  C.  1  Starkie,  183. 

Copy-right,  199;  Evidence  that  the  plaintiff  in  an  action  for  pirating  a  musical 

work  acquiesced  in  the  defendant's  publication  of  it  six  years  ago, 
does  not  prove  that  the  plaintiff  has  transferred  his  interest  in  the 
copy-right.  A  receipt  given  by  the  plaintiff*  for  money  received  by 
him  as  the  price  of  the  copy-right  will  not  preclude  the  plaint  iflTrcMii 

Carpomtio         0>^n*«i»ning  the  action.     Latour  v.  Bland  and  another,  2  Stark>  382. 
P       >  n.  200.  The  seal  of  a  corporate  body  ought  to  be  proved  by  a  uitness 

acquainted  witli  their  impression.  Dr.  Moises  v.  Dr.  Thornton,  3 
Esp.  C.  4.  S.  C.  8.  T.  R.  303. 

201.  It  is  not  necessary  tcr  prove  the  seal  of  a  corporation  in  the 
Hame  manner  as  the  seal  of  an  individual,  tliat  is,  by  producing  a 
witnosK  wlio  saw  the  seal  affixed  to  the  identical  instrument ;  but 
when  an  instrument  purports  to  be  under  the  seal  of  a  cori^oration, 
It  will  be  sulficient  to  show,   that  th^  *eal  is  the  official  seal  of  the 
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corporate  body.  Dr.  Moiscs  v.  Dr.  Thomtan,  8  £sp.  C  4. ;  S.  C. 
8T.  R.  303. 

202.  The  counterpart  of  a  lease,  puiporting  to  have  beeu  executed  CoaDterpart. 
by  a  lessee,  of  a  lease  granted  by  the  mortgagor  io  coDJunction  with 

the  mortgagee  of  certain  premises,  cannot  be  read  in  evidence  as 
against  one  who  derives  title  under  the  mortgagee,  without  some 
evidence  of  the  execution  of  the  original  leafie  (which  has  been  lost) 
by  the  mortgagee.  But  proof  that  the  origuial  lease  was  signed  by 
the  mortgagee,  the  subscribing  witnesses  not  being  knotwn,  would 
be  sufficient  to  warrant  the  reading  of  the  couuterpiat.  Doe  ex 
dem.  Clark  v.  Trapand,  1  Starkie,  2S1. 

203.  In  an  action  on  a  covenant  by  the  defendant,  to  pay  the  Covenant, 
amount  of  all  bills  drawn  by  him  and  accepted  by  the  plaintiff,  it  is 
sufficient  for  the  latter  to  produce  the  bills  drawn  by  the  d^ndant, 
without  going  on  to  prove  pa3rment  of  such  bills.     Gibbon  and  others 

T.  Fcatherstonhaugh,  I  Starkie,  225. 

204.  The  custom  bouse  copy  of  tlie  searcher's  report  of  the  caigo,  Custom  hous*. 
is  evidence.     Johnson  v.  Ward,  6  Kap.  C  47. 

205.  A  shipping  entry  at  the  custom  house,  although  to  some 
purposes  a  public  document,  is  not  evidence  to  afiect  the  person 
(whose  duty  it  was  to  cause  the  entry  to  be  made)  criminally ;  the 
materials  from  which  the  entry  was  made  by  the  proper  officer  having 
been  accidentally  destroyed.     Hughes  v.  Wilson,  1  Starkie^  179. 

206.  A  plaintitr,  in  an  action  of  trespass  for  breaking  and  entering  I^amagei. 
his  house,  may  give  in  evidence  a  consequential  injury  to  his  wtfe^ 

not  as  a  substantive  ground  of  action,,  but  to  show  how  violent  the 
defendant's  conduct  wa:^.  Iluxley  v.  Berg  and  others,  1  Starkie, 
98. 

207.  In  an  action  against  the  captain  of  an  East  Indiaraan  for 
assaulting  a  gunner's  mate  aboard  the  ship,  and  causing  him  to  be 
flogged,  it  is  not  competent  to  tlie  plaintiff  to  give  evidence  as  to  bis 
ftunuy  and  connections,  unless  they  were  known  to  the  defendant  at 
the  time.     Rhodes  v.  Leach,  2  Starkie,  516. 

208.  The  production  of  letters  of  administration  is  not  of  itself  Death, 
proof  that  the  party  is  dead.     Thompson  v.  Donaldson,  3  £sp»  C. 

63. 

209.  If  the  defendant's  hand-writing  to  a  deed  is  proved,  ik^  jury  Deed, 
may  presmne  the  sealing  and  delivery.  Grellicr  v.  Neale,  Pedie,  146w 

210.  If  in  debt  on  bond,  the  defendant  sets  out  the  condition  on 
oyet,  which  appears  to  be  for  the  performance  of  covenants  in  a 
d^ed,  there  is  afterwards  judgment  on  demwrer  for  the  plaintiff,  the 
execution  of  the  deed  need  not  be  proved  on  the  writ  of  inqniry. 
Colhns  V.  Rybot,  1  Esp.  N.  P.  0.  167. 

211.  The  rule  that  a  deed  of  thirty  years  old  may  be  read  vfiAmvA 
proof  of  exemption  is  without  exception,  but  has  this  limitation^  that 
where  relatfvc  to  land,  possession  has  accompanied  it ;  where  in  gtOBO^ 
that  it  has  come  out  of  the  proper  custody.  The  CorporatiMi  of 
Chelsea  Waterworks  v.  Cowper,  1  Esp.  C.  275. 

212.  Where  to  excuse  the  profert  of  a  deed  it  is  averred  to  have  * 
been  lost  or  miskid,  and  the  averment  traversed,  it  must  be  proved 

that  a  search  was  nmde  where  the  deed  was  most  likely  to  be  found. 
Beckford  v.  Jackson,  1  Esp.  C.  337. 

213.  A  deed  of  thirty  years  old  may  be  read  without  proof,  though 
the  subscribmg  witness  is  in  court.     Anon.  2  Esp.  C.  666. 

214.  A  deed  alleged  in  a  plea  to  be  lost  by  time  and  accident, 
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may  be  given  in  evidenee,  if,  having  been  lost  at  the  time  of  pleading, 
it  is  foand  before  triaL     Hawlej  v.  Peacock,  2  Camp.  557. 

215.  Where  issue  is  joined  on  rum  c9t  factum^  some  evidence 
must  be  given  of  the  identity  of  the  party  executing  the  deed,  which 
is  not  to  be  presumed  from  its  having  been  executed  by  a  person  in 
bis  name  in  the  presence  of  the  attesting  witness,  who  was  unac- 
quainted with  him.     Middleton  v.  Sandford,  4  Camp.  34. 

216.  If  a  bond  be  declared  upon  as  the  joint  bond  of  the  defend- 
ant and  two  other  persons,  and  the  defendant  pleads  that  it  is  not 
his  deed,  at  the  trial  it  is  only  necessary  to  prove  that  the  bond  wac 
executed  by  the  defendant.     Middleton  v.  Sandford,  4  Camp.  34. 

217.  Where  to  debt  on  bond  conditioned  for  the  pajrment  of  a 
sum  of  money  on  dtmandf  the  defendant  pleads  that  no  demand  was 
made,  upon  which  issue  is  joined,  the  plamtiff  must  prove  an  express 
demand  before  action  brought.     Carter  v.  Ring,  3  Camp.  459. 

218.  If  die  materia]  parts  only  of  an  examination  are  taken  down, 
and  they  are  aflerwards  read  over  to  the  party,  admitted  by  him  to 
be  true,  and  signed,  they  are  evidence  against  him*  Milward  v. 
Forbes,  4  Esp.  C.  172.  • 

219.  The  deposition  of  a  witness  taken  down  at  the  trial  is  evi- 
dence against  hnn,  though  the  examination  was  stopped  short,  and 
so  the  witness  prevented  explaining  himself,  as  he  might  possibly 
have  done.     Collett  v.  Lord  Keith,  4  Esp.  C.  212. 

220.  If  a  witness  who  has  been  examined  in  a  former  action  be* 
tween  the  same  parties,  and  where  the  point  in  issue  is  the  same  as 
in  the  second  action,  is  since  dead,  what  he  swore  at  the  trial  may 
be  proved  by  one  who  heard  him  give  evidence.  Stnitt  v.  BaxringdoB 
and  others,  5  Esp.  C.  56. 

221.  A  party  making  use  of  interrogatories  on  which  a  witness 
has  been  examined,  if  he  aflerwards  wishes  to  abandon  a  fNuticubr^ 
interrogatory,  must  abandon  all.     Wheeler  v.  Adtins,  5  E^.  C.  246. 

222.  The  depositions,  taken  (under  an  order)  in  an  insurance 
oauTO^f  the  captain,  who  is  a  part-owner,  and  to  whose  deviation 
ttie  defendant  ascribes  the  loss,  are  inadmissible  for  the  plaintifi: 
Taylor  v.  M'Viccar,  6  Esp.  C.  27.  t— ««« 

2^.  Depositions  taken  under  a  commission  may  be  read  widiout 
l^oof  of  the  bill  and  answer.     Bayley  and  another  v.  Wyiie,  6  £spw 

224.  The  depositions  of  a  witness  about  to  sad,  examined  on  in-  * 
lenog^ones  under  an  order,  and  who  has  sailed  on  the  voyage,  nm 
be  read,  though  he  has  since  put  back  from  foul  weather.     Fonsick 
V.  Agar  and  others,  6  Esp.  C.  92. 

226.  A  copy  of  depositions  sworn  at  a  judge's  charabeis,  delivered 
out  by  his  cterit  and  attested  by  his  signature,  is  admissible  evidwiee, 
witnout  proof  of  Its  having  been  examined  with  the  orifiinal.  Dun- 
can  V.  Scott,  1  Camp.  101.  ^^         ^^ 

226.  If  a  witness,  examined  upon  interrogatories,  infers  to  a  writ- 
ing. Itself  not  evidence,  as  containing  a  statement  of  the  facts  to 
which  he  IS  interrogated,  this  siting  may  be  read  as  part  of  his  de- 
position.     Falconer  v.  Hanson,  1  Camp.  171. 

227.  What  is  sufficient  evidence  of  a  witness  being  abroad,  to  let 
m  his  exammatton  upon  mterrogatories  ?  1  Camp.  172? 

228.  Upon  the  trial  of  an  ejectment  respecting  black  acr^  between 
♦k  1  •♦;'*"'  ^'^«^]',»t  was  necessary  for  A.  to  prove  that  he  was 
the  legitnnate  qon  of  J  ^.  ;  ^.,  afler  proving  by  other  evidence  that 
/.  -5.  was  his  reputed  father,  offered  to  give  in  evidence  a  deposition 


made  by  J.  •$•  in  a  cause  in  chancery,  instituted  by  JL  against  C.  D. 
in  order  to  perpetuate  testimony  to  the  alleged  fact  disputed  by 
C  D.-,  that  he  was  the  legitimate  son  of  J.  5.,  in  which  character 
he  claimed  an  estate  in  remainder  in  whdte  acrey  which  was  also 
claimed  in  remainder  by  C  J9.  B.  the  defendant  in  the  ejectment 
did  not  claim  black  aa'e  under  either  A.  or  C.  I>.,  the  plaintiff  and 
defendant  in  the  chancery  suit  Held  by  the  judges  (Graham  B. 
dissentient)  that  according  to  law,  the  deposition  of  J.  5.  could  not 
be  received  upon  the  trial  of  such  ejectment  against  ^.,  as  evidence 
of  declarations  of  J.  <$.,  the  alleged  father  in  matter  of  pedigree. 
Berkeley  Peerage  Case,  4  Camp.  401. 

229.  In  order  to  warrant  the  admission  of  a  deposition  of  the  de- 
ceased against  the  prisoner  on  an  indictment  for  murder,  it  is  not 
necessary  that  the  prisoner  should  have  been  present  the  whole  of 
the  time  during  which  the  deposition  was  taken,  the  deponent  having 
been  re-sworn  in  the  presence  of  the  prisoner,  and  the  part  of  the 
deposkion  wliich  had  already  been  taken,  having  been  read  over  to 
the  prisoner,  and  sworn  by  the  deponent  to  be  true.  Rex  v.  Smith, 
2  Staxkie,  208. 

230.  Where  a  witness  is  examined  on  interrogatories  by  the  plain- 
tiff,  and  cross  interrogatories  on  the  part  of  the  defendant,  although 
k  should  appear,  when  his  evidence  is  read  at  the  trial,  that  he  was  an 
interested  witness,  and  ought  to  have  been  released ;  his  evidence 
notwithstanding  may  be  read,  wkhout  proving  him  to  have  been  re-  ' 
loused  previous  to  such  examination.  The  objection  is  too  late  at 
the  trial ;  and  should  have  been  made  at  the  time  he  was  examined* 
Ogjb  y.  Paleski,  1  Holt,  485. 

231.  In  atrial  for  murder,  die  deposition  of  the.  deceased  should 
be  taken  in  the  presence  of  the  prisoner  ;  but  if  such  deposition  be 
taken  in  the  absence  of  the  prisoner,  and  afterwards  be  reiad  over  to 
the  deceased  in  the  presence  of  the  prisoner,  and  the  deceasied  as- 
sents to  the  truth  of  it,  this  will  make  the  deposition  evidence 
against  the  prisoner.     Rex  v.  Smith.   1  Holt,  614. 

232.  It  seems  that  an  ecclesiastical  sentence  of  divorce  a  menau  Divorce. 
-ml  laroj  is  sufficient  evidence  of  a  separation  without  proof  of  the  libel 

and  other  proceedings.     Stedman  v.  Gooch,  I  £sp.  N.  F«  C.  6. 

233.  Whether  a  declaration  made  by  a  person  in  ariiculo  wjortU^  be  ^V^  d«clara>- 
receivable  or  not  in  evidence,  is  a  question  for  the  court.     Rex  v.  ^^^°' 
Uucks,  1  Starkie,  521. 

234.  The  practice  of  the  ecclesiastical  court  is  matter  of  fact  to  be  ^cletiuticftl 
proved  by  evidence,  and  left  to  the  jury.     Beaurain  v.  Sir  W^  Scott,  ^®"^* 

3  Camp.  338. 

235.  Upon  an  indictment  for  perjury  before  a  surrogate  in  the  ec 
clesiastical  court,  the  fact  of  the  person  who  administered  the  oath 
having  acted  as  a  surrogate,  is  sufficient  vrtmaybcte  evidence  of  his 
being  duly  appointed,  and  having  authority  to  administer  the  oath. 
But  if  it  appear  that  the  surrogate  was  appointed  contrary  to  the 
canon,  which  requires  that  no  judicial  act  shall  be  speeded  by  any 
ecclesiastical  judge,  unless  the  presence  of  the  registrar  or  h» 
deputy,  or  other  persons  by  law  allowed  in  that  behalf,  his  appoint-' 
ment  is  a  nullity,  and  the  averment  that  he  had  authority  to  administer 
the  oath  is  negatived.     Rex  v.  Yerelst,  £sq.  3  Camp*  432. 

23^.  The  demise  in  ejectment  is  a  fiction  only ;  therefore  the  deed  Ej«ctme«t' 
by  which  a  corporation  are  stated  to  have  demised  need  not  be 
proved*     Furley  ex  dem.  Corporation  of  Canterbury  v.   Wood,  1 
Esp.  N.  P.  C.  198. 
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237.  A  notice  to  quit  on  a  particular  day,  is  prima  facie  evidence 
of  a  holding  from  thai  day.  Doe  ex  dem.  MalthewBon  v.  Wright- 
man,  4  Esp.  C.  7.     But  see  2  Camp.  387.  647 ;  13  East,  405. 

23S.  Where  an  ejectment  is  brought  upon  a  proviso  for  re-cntiy  for 
Msigningy  or  underletting,  it  m  sufficient  for  the  lessor,  in  the  first 
instance,  to  prove  that  a  tliird  person  is  upon  the  premises  acting  as 
tenant ;  and  it  lies  with  tlie  defendant  to  show,  that  such  thiiti  person 
was  not  in  possession  as  under-teaant  or  assignee.  Doe  ex  dem* 
Mindly  v.  Rickaii>y,  5  Esp.  G.  4, 

239.  In  ejectment  by  devisees  of  copyhold  premises,  to  prove  the 
admission  of  the  lessors  of  the  plaintifli  it  is  not  only  necessary  to 
prove  by  the  Court  Rolls,  that  persons  of  their  names  have  been  ad- 
mitted, but  evidence  must  be  given  of  their,  identity.     Doe  v.  Smith, 

1  Camp.  196. 

240.  in  ejectment  by  one  tenant  in  common  against  another,  it  is 
necessary  either  to  prove  an  actual  ouster,  or  to  produce  tlie  consent 
rule  to  confess  lease,  entry,  and  ouster.  Dee  v.  CuflT,  1  Camp* 
178. 

241.  A  notice  to  quit  is  not  of  itself  prima /acte  evidence  of  the 
period  of  the  year  when  the  tenancy  cornmenoed.     Doe  v.  Calvert, 

2  Camp*  388. 

242.  A  notice  was  given  on  the  22d  of  March  by  a  landlord  to  his 
tenant,  to  quit  at  the  expiration  of  the  current  year.  A  dedamtioa 
in  ejectment  laying  the  demise  on  the  1st  of  November,  was  on  the 
16th  of  January  following  served  upon  the  tenant,  who  at  the  time 
made  no  objection  to  the  notice  to  quit,  but  said  he  shoidd  go  out  aa 
soon  as  he  could  fit  himself.  This  held  to  be  prima  fade  evidence 
that  the  tenancy  commenced  at  Michaelmas,  and  was  determined 
before  the  day  of  the  demise.  Doe  and  Baker  r.  Woombevell,  2 
Camp.  559. 

243.  If  a  notice  to  quit  is  served  personally  on  the  tenant  in  pos* 
session,  and  he  makes  no  objection  to  it,  this  is  prima  facie  evidence 
to  be  lefl  to  the  jury,  that  the  tenancy  commenced  at  the  season  of 
the  year  when  the  notice  to  quit  expired.  Thomas  v.  Thomas,  2 
Camp.  "647. 

244.  In  ejectment  upon  the  assignment  of  a  teim  to  secure  an 
annuity,  a  proper  memorial  of  the  annuity  deeds  ^ill  be  presumed  till 
the  contrary  is  shown.     Doe  v.  Mason,  8  Camp.  7. 

245.  In  ejectment  by  an  executor,  it  is  sufBcient  prima  facie  evi* 
dence  that  the  testator  had  a  chattel  interest  in  the  premises,  to  put 
in  the  defendant's  answer  to  a  bill  in  equity,  stating,  that  be  believed 
the  testator  was  possessed  of  the  leasehold  premises  in  the  bill  men- 
tioned.    Doe  V.  Steel,  3  Camp.  115. 

246.  In  ejectment  where  the  defendant  comes  in  as  landlord,  it  ts 
necessary  to  shew  that  he  is  in  the  receipt  of  the  rents  and  profits  of 
the  premises  to  which  the  lessor  of  the  plaintiff  makes  title,  or  that 
the  declaration  in  ejectment  was  served  upon  the  tenant  in  possession 
of  these  premises*  Fenn  ex  dem.  Phillips  v.  Cooke  and  anotlier,  3 
Camp.  512. 

247.  In  ejectment  wher\B  the  defendant  comes  in  as  landlord,  te 
connect  him  with  the  premises  to  which  the  lessor  of  tlie  plaintiff 
makes  title,  it  is  enough  to  show  that  the  declaration  in  ejectment 
was  served  upon  the  tenant  in  posResnion  of  these  premises.  Ji^oe  ex 
dem.  Schofield  and  otiiers  v.  Alexander,  3  Camp.  516. 

248.  In  ejectment  fbr  a  bouse  to  show  that  it  is  situate  in  the* 
pariah  mentioned  in  the  declaration,  it  is  j^ma  Jade  evidence,  that 
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the  place  in  which  it  stands  is  watched  by  the  watchmea  of  that 
parish.     Doe  ex  dem.  Gunson  v.  Welch,  4  Camp.  264. 

249.  la  ejectment  on  a  clause  of  re-enfay,  in  case  the  tenant  should 
assign,  let  over,  or  otherwise  let  the  demised  premises,  it  is  noi  suffi- 
cient to  prove  the  defendant  a  stranger  in  possession  of  the  demised 
premises,  and  his  declaration  that  they  were  demised  to  him  by 
another  stranger.  And  such  evidence  would  not  be  sufficient,  even 
if  the  tenant  had  covenanted  not  to  part  with  the  possession.  Doe 
▼.  Payne,  1  Starkie,  86. 

250.  A  title  having  been  proved  in  A.  who  continues  in  possession 
from  iS09  to  IS  14,  and  from  whom  the  lessor  of  the  plaiatiff,  in 
ejectment  derives  title  in  IS  15,  it  is  not  sufficient  for  the  defendant  to 
prove  a.bare  possession  by  himself  during  the  year  1814.  Doe  ex 
dem.     Pitcher  v.  Anderson  and  another,  1  Starkie,  262. 

251.  A  lessor  in  ejectment,  who  claims  title  as  a  purchaser  from  the 
sheriff  who  sells  by  virtue  of  a  fieri  facias,  at  the  suit  of  such  lessor, 
must  prove  the  judgment  as  well  as  the  writ.  Doe  ex  dem.  Bland  y* 
Smith,  2  Starkie,  199. 

252.  In  an  ejectment  for  premises,  where  the  lessor  of  the  plaintiff 
is  party  in  the  original  action,  in  which  the  execution  issues,  he  is 
bound  not  only  to  produce  the  writ  of  fieri  facias,  under  which  tho 
sheriff  has  sold,  but  likewise  the  judgment.  Bland  Vr  Smitli,  1 
Holt,  589. 

253.  An  entry  by  a  cleik  or  servant  cannot  be  received  as  evidence  Entries, 
of  the  fact  it  records,  though  he  is  not  amenable  to  the  process  of  the 
ooui-t.     Cooper  v.  Marsden,  1  Esp.  N.  P.  C.  1< 

254.  If  an  entry  is  made  by  a  shopkeeper  in  his  book  of  the  delive- 
ry of  articles,  which  entry  is  in  the  usual  course  of  his  business,  and 
inspected  by  a  clerk  shortly  afler  it  was  made,  who  himself  saw  his 
master  deliver  the  goods,  the  entry  may  be  used  to  corroborate  the 
clerk's  testimony  in  an  action  against  tlie  shopkeeper  for  them.  Dig^ 
by  V.  Stedman  and  another,  1  Esp.  C.  328. 

255.  Entries  in  the  books  of  a  tradesman  by  his  deceased  shopman^ 
who  thereui  supplies  proof  of  a  charge  against  himself,  are  evidence 
for  the  tradesman ;  otherwise  not.     Calvert  v.  The   Archbishop  of 

'  €anteri>ury,  2  Esp.  C.  645. 

256.  Entries  by  the  steward  of  a  manor  of  tlie  receipt  of  rents  are 
evidence  as  well  in  dtschaige  of  the  tenants,  and  of  the  quantum  or 
nature  of  the  rent  reserved  as  to  charge  the  steward.  Calvert  v# 
The  Archbishop  of  Canterbury,  2  Esp.  C  647. 

257.  In  an  action  by  bankers,  the  indorsees  of  a  bill  deposited  by 
a  customer  who  had  drawn  for  the  amount,  entries  by  a  deceased 
elerk  of  payments  madp  on  account  of  the  bill,  were  refused  as  evi- 
dence.    Sikes  and  others  v.  Marshall,  2  Esp.  C.  707. 

258.  A  memorandum  signed  by  a  person  deceased,  who  had  bee^ 
•wner  of  a  copyhold  tenement,  and  had  occupied  a  slip  of  garden 
ground  adjoining,  stating  that  no  part  of  the  garden  ground  belonged 
to  the  copyhold,  but  that  he  paid  rent  for  the  whole  of  it,  is  admissible 
evidence  for  the  lessor  of  the  plaintiff  in  an  ejectment  for  this  garden 
ground,  to  show  that  it  is  not  a  part  of  the  copyhold  tenement..  Doe 
v.  Jones,  1  Camp.  367. 

259.  Where  the  defendants  bad  acknowledged  that  they  haareceived 
a  letter  of  a  particular  date  from  the  plaiotiff,  which  upon  notice  they 
did  not  produce  at  the  tiial, — held,  that  an  entry  by  a  deceased 
clerk  of  the  plaintiff  in  a  letter  book,  proIes;ji:ig  to  bo  tlie  copy  of  a 
tetter  of  the  same  date  from  tlie  plaintiff  to  tlie  defendants,  was  a4« 
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Biissible  evidence  of  tlie  cooteirts  of  the  letter,  on  proof,  that  accoid« 
ing  to  the  plaintiff's  course  of  business,  the  letters  which  he  wrote 
were  copied  by  this  clerk,  and  then  sent  off  by  the  post,  and  drat  in 
other  instances  the  copies  so  made  by  the  clerk  had  been  compared 
with  the  originals,  and  adways  found  correct.  Pritt  and  others  v. 
Fairclough  and  others,  3  Camp.  305. 

260.  Entry  of  the  deceased  clerk  of  a  merchant  in  the  letter  book, 
received  in  evidence  on  proof  that  it  was  made  m  the  usual  course  of 
business  in  the  merchant's  counting  house.  Uagedom  v.  Reid,.  3 
Camp.  879. 

261.  Upon  the  trial  of  an  ejectment  respecting  long  acre  between 
£.  and  F.,  in  which  it  was  necessary  for  £.  to  prove  that  he  was  the 
legitimate  son  of  W.y  the  S.  W.  being  at  that  time  dead :  B.  after 
proving  by  other  evidence  that  }¥•  was  his  repteUed  father^  offered  to 
give  in  evidence  an  entry  in  a  Bible,  in  which  Bible  W*  had  made 
such  entry  in  his  own  hand-writing,  tliat  E.  was  his  eldest  son  bom 
m  lawful  wedlock  from  Gr.  the  wife  of  W.  on  the  1st  May,  1778,  and 
signed  by  W.  himself. — Held,  by  the  judges,  unanimously,  that  such 
entry  in  such  Bible  (or  in  any  other  book,  or  on  any  other  piece  of 
paper)  might  be  received  to  prove  thai  E,  is  the  legitimate  son  of  W, 
as  evidence  of  the  declaration  of  W,  in  matter  of  pedigree.  Berke- 
ley  Peerage  Case,  4  Camp.  401. 

262.  Upon  the  trial  of  an  ejectment  respecting  liiilt  acre^  between 
JV*.  and  P.,  in  which  it  was  necessary  for  A",  to  prove  that  he  was  the 
legitimate  son  of  T.,  the  said  T.  being  at  that  time  dead ;  JV.  afler 
proving  by  other  evidence,  that  T.  was  his  reputed  father,  offered  to 
give  in  evidence  an  entry  in  a  Bible,  in  which  Bible  7.  had  made  such 
entrv  in  his  own  hand-wnting,  that  JV.  was  his  eldest  son,  bom  in 
lawful  wedlock  from  /.,  the  wife  of  T.,  on  the  1st  day  of  May,  1778, 
and  signed  by  7\  himself:  and  it  was  proved  in  evidence  on  the  said 
trial,  that  the  said  T.  had  declared  '^  that  he  T.  had  made  such  entry  for 
the  express  purpose  of  establishing  the  legitimacy,  and  the  time  of  the 
birth,  of  his  eldest  son  A*.,  in  case  the  same  should  be  called  in  question 
in  any  case,  or  in  any  cause  whatsoever,  by  any  person,  after  the  death 
of  him  the  said  7  •"  Held  by  the  judges,  unanimously,  that  such 
entry  in  such  Bible  (or  in  any  other  book,  or  on  any  other  piece  of 
paper)  might  be  received  to  prove  that  JV.  is  the  legitimate  son  of 
T.  as  evidence  of  the  declaration  of  71  in  matter  of  pedi^fiee,  but 
with  strong  circumstances  of  suspicion  on  account  of  its  particularity. 
Berkeley  Peerage  Case,  4  Camp.  401. 

268.  A,  the  holder  of  a  bill  deposits  it  with  £.  as  a  collateral  secu- 
rity for  the  balance  of  accounts  between  them  ;  B.  indorses  the  bill 
over  to  C  after  it  becomes  due :  in  an  action  by  C.  against  t^.,  BJ9 
account  book  is  not  evidence  m  diminution  of  the  balance  between  A. 
and  a.  But  sembUy  a  contemporaneous  entry  or  declaration  by  Jf. 
would  be  admissible.  And  sembU^  C.  is  not  entitled  to  recover  from 
«i9.  a  sum  exceeding  the  lowest  amount  of  tlie  balance  subsequent  to 
the  transfer  to  B.     CoUenridge  v.  Farquharson,  1  Starkie,  259. 

264.  A  bill  with'an  indorsement  upon  it  <<  March  4.  18(15,  delivered 
M  copy  to  C«  X)."  which  indorsement  is  proved  to  be  in  the  faaDd*> 
writing  of  a  deceased  clerk  of  tlie  plaintift*  (whose  duty  it  was  to  have 
delivered  a  copy  of  the  bill)  and  proved  to  have  existed  at  the  time 
of  the  date,  is  evidence  to  prove  the  delivery  of  the  bill.  Champ* 
neys  v.  Peck,  1  Starkie,  404. 

265.  A  book  in  which  leases  were  enrolled,  and  which  was  kept  m 
the  office  of  the  auditor  of  tlie  Bishop  of  Durham ;  (such  officer 
holding  a  patent  office  in  the  coiAity  palatine)  held  to  be  admissible 
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«v»de&oe  to  Bostain  the  claims  of  a  lessee  of  the  bishop  of  Durtiam, 
the  original  and  counterpart  of  tho  lease  being  lost.  Humble  v. 
Hunt,  1  Holt,  601. 

266.  In  an  action  against  the  sheriff  for  an  escape  on  fnesne  pro-  Escape. 
^^ss,  a  copy  of  the  writ  is  giveki  in  evidence  by  the  plaintifi,  and  the 
document  contains  also  a  copy  of  the  sherifTs  return  :  the  defendant 

is  not  entitled  to  have  the  copy  of  the  return  read  as  part  of  the  docu- 
ment. In  such  an  action,  the  sheriff's  return  of  a  rescue  is  not  con- 
clusive.    Juiey  V.  Bridges,  2  Starkie,  189. 

267.  The  examination  of  a  prisoner  before  the  magistrate  previous  EzaminatiMi 
to  his  committal,  purports  to  have  been  taken  on  oath.     Evidence 

upon  the  trial  of  the  prisoner  for  felony,  is  not  admissible  to  show 
that  in  fact  the  examination  was  not  on  oadi.  Rex  v.  Smith  aad 
another,  1  Starkie,  242. 

268.  After  the  examination  of  a  prisoner  before  a  magistrate,  upon  £xciae. 
a  chai^  of  felony,   has  been  taken  by  the  magistrate's  clerk,  it  is 

read  over  to  him,  and  he  is  told  that  he  may  sign  it,  or  not,  as  he 
chooses  ;  having  declined  to  sign  it,  the  examination  cannot  be  read 
in  evidence.     Hex  v.  T«licote,  2  Starkie,  483. 

269.  The  examination  of  a  prisoner  before  a  magistrate,  who  ex- 
amines such  prisoner  as  a  witness,  although  he  holds  out  no  threat 
or  inducement,  cannot  be  read  against  him.  Rex  v«  Wilson,  1 
Holt,  597. 

270.  An  entry  by  A*  at  the  excise  office,  of  premises  [or  the  ke€|p- 
iog  of  beer  for  home  consumption,  and  exportation  in  the  name  of 
himsd^  B.  and  C,  is  conclusive  against  w9.  as  far  as  regards  the 
crown,  but  is  not  conclusive  with  respect  to  other  parties*  £llis  and 
imother  v.  Watson  and  two  others.     2  Starkie,  478. 

271.  To  prove   a  prescriptive  right  of  fishery   as  appurtenant  to  a  ''"•heiy. 
manor,  old  licenses  on  the  court  rolls,  granted  by  the  lords   of  the 
manor,  in  consideration  of  certain  rents,  to  fish  in  the   locus  in  quo^ 

are  evidence,  without  proof  of  the  rents  being  paid,  if  it  appears  that 
such  rents  have  been  paid  in  modem  times,  or  that  the  lords  of  the 
manor  have  exercised  other  acts  of  ownership  over  the  fishery* 
Rogers  v.  Allen,  1  Camp.  309. 

272.  To  prove  that  tiie  defendant,  under  process  of  foreign  attach-  Fweign  attadr- 
ment,  has  paid  a  sum  of  money  to  a  creditor  of  the  plaintifi',  the  re-  ^"^'^^ 

cord  of  the  cause  in  the  mayor's  court,  with  an  entry  of  satis^etction, 
is  conclusive  evidence.     Huxham  v.  Smith,  2  Camp.  19. 

273.  The  record  is  only  priina  facte  evidence  that  ike  debt  for 
which  the  action  was  brought  in  the  mayor's  court,  arose  within  the 
limits  of  the  city.     Huxham  v.  Smith,  2  Camp.  19.  , 

274.  As  well  the  unwritten  as  the  written  laws  of  a  foreign  country  *^<>'"«*K"  ™**' 
can  only  bo   proved  by  documents   properly  authenticated ';  not  by 

parol.     Boethlinck  v.  Schneider,  3  Esp.  C.  58. 

275.  The  written  law  of  a  foreign  country  cannot  be  proved  by 
parol.     Hulle  v.  Heightman,  4  Esp.  C.  79. 

276.  The  written  laws  of  a  foreign  state  can  only  be  proved  by 
copies  property  authenticated.     Millar  v.  Ileiurick,  4  Catnp.  155. 

277.  To  prove  the  acts  of  state  of  a  foreign  government,  copies 
should  be.produced,  examined  by  the  public  archives  abroad.  Ri- 
chardson V.  Anderson,  1  Camp.  65.  n. 

278.  A  copy  of  the  register  of  a  fore^  diapel  is  not  admissible  to 
prove  a  marriage  alleged  to.  have  been  solemnized  tliorein.  Leader 
'V.  Barry,  1  Esp.  C.  353. 

279.  In  aatu^n  on  a  fixeign  judgment,  the  judgment  pronounced 
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904,  Upon  the  trial  of  an  i«Uctment  for  not  repainng  a  hi^way, 
which  it  is  alleged  the  defendant  is  bomid  to  repair  ratione  tenurm^ 
an  award  made  under  a  adbmission  by  a  former  tenant  for  years  of 
the  premises  can  neither  be  received  as  an  adjudication,  the  tenant 
having  no  authority  to  bind  the  ri^jtAa  of  his  landlord,  nor  as  evidence 
of  reputation  being  post  ttlem  motam.     Rex  v.  Cotton,  8  Camp«  444. 

305.  Where  a  way  hae  been  used  by  the  public  for  a  great  numbeor 
of  years  over  a  close  in  the  hands  of  a  succession  of  tenants,  the 
pcivi^  of  the  kmdlord  and  a  dedication  by  him  to  the  public  may  be 
presumed,  although  he  was  never  in  the  aerial  possession  of  the  close 
himself,  and  he  is  not  proved  to  have  been  near  the  spot ;  where  a 
way  is  so  naed,  notice  of  the  &ct  to  the  steward  is  notice  to  the  knd- 
lord.     Rex  v.  Barr,  4  Camp.  16. 

806.  Though  the  right  of  the  soil  in  a  public  highway  belongs  to  the 
owner  of  the  adjoinkig  closes  (when  no  other  proprietor  appears) 
U8q%te  ad  filum  vim ;  this  is  only  a  presumption  of  law  in  his  favour, 
when  the  original  dedication  of  the  road  cannot  be  ahomi  by  posi- 
tive evidence :  and  if  there  are  circumstances  m  the  case  which  bring 
this  presumption  of  property  in  question,  the  plaintiff,  who  claims 
such  road  in  an  action  of  trespass,  must  give  some  other  evidence  of 
property  beyond  the  mere  presumption  of  law.  Headlam  v.  Hedley, 
1  Holt,  463. 

307.  In  an  actiiHi  against  the  hundred  on  tfie  riot  act,  for  damage 
done  to  a  house,  the  breaking  of  inside  window  shutters,  a  window 
sill,  and  ^tie  wood  of  the  fan  Eght,  is  sufficient  evidence  of  a  begin- 
ning to  pull  do^n,  if  the  mob  are  interrupted  and  dispersed  ^iHhile 
committing  these  acts  of  violence  by  an  alarm  of  the  approach  of  the 
military.     Sampson  v.  Chambers  and  another,  4  Camp.  281. 

308.  Pix>of  that  the  moh,  after  breaking  open  the  door,  tearing 
down  the  window-frames,  and  doing  other  serious  damage  to  a  house, 
were  interrupted  in  their  proceedings  by  a  military  force,  is  evidence 
from  which  a  beginning  to  demolish  (in  an  action  acainst  the  hun- 
dred) is  to  be  presumed ;  but  if  the  mob,  after  committing  such  mis- 
chief, voluntarily  retire,  without  proceeding  to  demolition,  it  is  a 
question  for  the  jury,  whether  there  was  a  begiimiBg  to  demoHsh. 
Lord  King  v.  Chambers,  1  Starkie,  195. 

309.  An  account  stated  by  an  infant  is  not  evidence  after  he  at- 
tains his  age,  even  to  show  that  he  has  been  supplied  with  the  tteees- 
saries  mentioned  in  the  account.  Inofcdew  v.  Douglas,  2  SCaikie, 
36. 

810.  An  indictment  averred  that  A.  was,  and  iww  «9,  an  inhabkant 
legally  settled  in  X, ;  held,  that  the  averment  was  prima  facie  proved 
by  producticm  of  an  order  of  removal  to  JC.,  since  the  presumptions 
were  that  he  had  not  gained  a  new  settlement  since.  Rex  v.  Tanner 
and  another,  1  £sp.  C.  304. 

811.  If  an  insolvent  debtor  can  himself  be  produced,  his  letters 
are  not  evidence  for  the  defendant  in  an  action  for  his  effocts  brought 
hy  his  assignees.     Smith  and  another  v.  Simmes,  1  fisp.  C.  380. 

312.  To  prove  that  the  plaintiff  was  discharged  under  an  insolvent 
act  after  the  cause  of  action  accrued,  and  before  action  brought,  it  is 
not  enough  to  give  in  evidence  a  parol  acknowledgmei^  by  him ; 
but  the  clerk  of  the  peace  should  be  called  and  the  oider  of  sessions 
fNToduced,  to  show  the  regularity  of  the  proceedings.  Scott  v*  dare, 
3  Camp<  286. 

313.  In  order  to  prove  the  order  of  the  insoKmit  debtor's  court, 
for  the  dischai;ge  of  a  debtar,  it  is  not  siAdentto  produee  and  prove 
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the  order  to  the  marshal  for  the  diachaige  of  the  debtor  reciting  the 
judgment,  the  original  entiy  of  the  judgment  by  the  court  ought  to  be 
produced.    Doe  on  the  demise  of  Robmaon  v.  Barton,  2  Sta&e,  473. 

314.  The  policy,  being  the  best  evidence,  and  not  the  books  of  die  Insarance. 
insurance  office,  must  be  produced  to  prove  the  fiict  of  the  insurance. 

Rex  V-  Donin,  1  Esp.  N.  P.  C.  127. 

315.  The  exercising  arts  of  ownership  and  paying  workmen  em- 
ployed, are  sufficient  proof  of  interest  in  property  insured.  Amery 
V.  Rogers,  1  Esp.  N.  P.  C.  207. 

316.  Tiie  bill  of  lading  with  theci^ptain's  testimony  that  he  had  the 
goods  mentioned  therein  on  board,  are  evidence  of  property  in  the 
consignee  in  an  action  of  insurance*  M^Andiew  v.  Bell,  1  Esp.  C. 
373. 

317.  The  log-book  of  the  man  of  war  which  convoyed  the  fleet  is 
evidence  of  theriacts  relative  to  the  fleet  therein  mentiooed  ;  such  as 
the  time  at  which  a  particular  ship  sailed.  D'Israeli  v.  Jowett,  I 
Esp.  C.  427. 

818.  The  captain's  protest  is  not  evidence  in  chief;  it  can  only  be 
read  to  contradict  his  evidence.  Christian  v.  Coombe,  2  Esp.  G.  490. 

319.  LlQ3rd's  book  is  evidence  of  a  capture  ;  bat  hot  that  an  under- 
writer had  notice  of  it,  unless  coupled  with  circumstances,  whence  it 
may  be  inferred  that  he  has  inspected  it.  Abel  v.  Potts,  3  Esp.  C. 
242. 

320.  The  Sound  and  Petersburg  hats,  ascertaining  the  arrival  of 
ships,  not  beine  on  oath,  are  not  evidence.  Roberts  and  another  v. 
Eddington,  4  Esp.  0.  SS. 

321.  The  ordering  and  paying  for  stores  furnished  for  a  ship  is 
presumptive  proof  of  ownership  in  an  action  on  a  policy  on  the  ship. 
Thomas  and  others  v.  Foyle,  5  Esp.  C.  88. 

322.  In  an  action  by  the  assured  against  an  under-writer  for  a  re- 
turn of  [xemium ;  the  policy  is  conclusive  evidence  of  the  receipt  of 
the  preraiian  by  Oie  defendant.     Dalzell  v.  Matr,  1  Camp.  532. 

323.  In  an  action  on  a  policy  of  insurance,  where  a  loss  by  the 
perils  of  the  sea  is  to  be  inferred  ^om  the  ship  not  being  heard  of  af- 
ter her  sailing,  the  plaintiff  must  prove  that  when  she  left  the  port  ef 
outfit  she  was  bound  upon  the  voyage  insured.  For  this  purpose 
the  convoy-bond,  mentioning  the  port  of  destination  in  the  commCn 
form,  is  prima  facie  evidence.     Cohen  v.  Huickley,  2  Camp.  51. 

324.  A  license  is  prima  facie  evidence  that  when  a  ship  left  her 
port  of  outfit  she  sailed  upon  the  voyage  insured.  Mavshall  r.  Pack- 
er, 2  Camp.  69. 

325.  In  an  action  on  a  policy  from  an  English  to  a  foreign  port  to 
found  a  presumption  that  the  shq>  was  lost  on  the  voyage,  it  is  enough 
to  prove  that  she  was  not  heard  of  in  this  country  after  she  sailed, 
without  calling  witnesses  from  her  port  of  destination,  to  show  that 
she  never  arrived  there.     Twemloe  v.  Oswin,  2  Camp.  85. 

326.  If  a  sYup  insured  is  merely  represented  as  neutral,  a  sentence 
of  a  foreign  court  of  admiralty  cimdemning  her  for  a  violation  of  the 
laws  of  neutrality,  is  not  evidence-  to  falsify  the  representation.  Yon 
Tungeln  v.  Du  Bois,  2  Camp.  151. 

327.  A  count  on- a  pohcy  of  insurance  laying  the  loss  by  capture, 
is  sustained  by  evidence  that  the  ship  was  captured  by  a  privateer, 
although  this  happened  from  a  collusion  between  the  master  of  the 
ship  and  the  commander  of  the  privateer,  and  the  plaintiff  might  have 
jrecovered  under  a  count  laying  the  loss  by  barratry  of  the  master. 
Arcangelo  v.  Thompson,  2  Camp.  620. 
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S28.  To  prove  a  warranty  that  a  ship  insured  was  of  a  particular 
nation,  it  is  prima  facit  evidence  that  she  carried  the  flag  of  that 
nation  at  times  when  she  was  free  from  all  danger  of  capture ;  and 
that  the  captain  addressed  himself  to  the  consul  of  that  nation  in  a 
foreign  port     Arcangelo  y.  Thompson,  2  Camp.  %2>0^ 

329.  The  production  of  a  letter  dated  abrcMid,  and  addressed  to 
J.  iS.  in  'Ea^ghaaAy  with  the  English  ship  letter  post-mark  upon  ii^ 
which  directed  a  policy  to  be  effected,  is  sufficient  to  prove  that  J.  S. 
was  "  the  person  residing  in  Grtai  Britain  who  received  the  order 
for  and  eflbcted  such  policy."  Arcangelo  v.  Thompson,  2  Camp.  620. 

330.  When  a  ship  insured  is  captured  in  a  voyage  to  an  enemy's 
country,  and  the  British  license  legalizing  the  voyage  is  lost,  to  show 
that  she  had  such  a  license,  it  is  necessary  to  prove  the  loss  of  the 
paper  purporting  to  be  a  license  put  on  board  the  ship,  and  to  pro- 
duce examined  copies  of  the  order  in  council  for  granting  the  license, 
and  of  the  copy  of  the  license  preserved  in  the  secretary  of  state's 
office.     Eyre  v.  Palsgrave,  2  Camp.  605. 

331.  In  an  action  on  a  policy  of  insurance  on  a  voyage  "  to  any 
port  in  the  Baltic,"  evidence  admitted  to  prove  that  the  Gulf  of 
Finland  is  considered  in  mercantile  contracts  as  within  .the  Baltic, 
although  the  two  seas  are  treated  as  separate  and  distinct  by  geo- 
graphers.    Uhde  V.  Walters,  3  Camp.  16. 

332.  To  support  an  averment  in  a  declaration  on  a  policy  of  insur- 
ance on  goods,  "that  the  ship,  with  the  goods  on  board,  when  at  j9.,  was 
arrested  by  the  persons  exercising  the  powers  of  government  there, 
and  the  goods  were  then  and  there,  by  the  said  persons,  seized,  detain- 
ed, and  confiscated,"  it  is  enough  to  show  that  the  goods  were  forcibly 
taken  from  on  board  the  ship  by  the  officers  of  government  and 
never  delivered  to  the  consignees,  without  putting  in  any  sentence  of 
condemnation.     Carru&ers  v.  Gray,  3  Camp.  142. 

383.  To  invalidate  a  policy  on  ship  on  the  ground  that  she  sailed 
without  convoy,  it  is  necessary  to  prove  that  this  happen<sd  with  tho 
privity  of  the  owner.     MetcaJf  v.  Parry,  4  Camp.  125. 

334.  In  an  action  on  a  policy  of  insurance,  it  will  be  presumed  that 
the  ship  complied  with  the  provisions  of  the  convoy  act,  till  the  con- 
trary is  proved.  Thornton  and  others  v.  Lance  and  others,  4  Camp.* 
281. 

335.  In  an  action  for  efiecting  policies  of  insuranoe,  it  is  necessary 
to  prove  their  existence  by  producing  them.  Williams  and  others 
V.  Younghusband,  1  Starkie,  189. 

336.  A  license  is  granted  to  Jl,  and  B»  for  penoitting  vessels- 
bearing  any  flag  to  import  certain  specified  articles  ;  in  order  to  show 
the  legality  of  the  voyage  in  an  action  against  an  insurer,  it  is  saffi- 
cient  to  show  that  the  license  has  been  applied  to  the  ship  and  voyage 
in  question,  without  further  connecting  the  phundfl*  with  A.  and  B^ 
to  whom  the  Ucense  was  granted.     Butler  v.  AUnutt,  1  Staricie,  222. 

387.  A  license  to  import  certain  specified  articles  having  been  de- 
posited in  the  custom-house,  and  accidentaily  destroyed,,  it  is  to  bQ 
presumed  that  the  time  of  clearance  as  required  by  the  order  in  eoun- 
cil  was  indorsed  upon  it,  upon  its  being  shown  that  without  such  in- 
dorsement the  custom-house  would  not  have  permitted  the  entiy  to 
have  been  made.     Butler  v.  AUnutt,  1  Starkie,  222. 

338.  In  an  action  on  a  policy  on  ^mxIs,  the  bill  of  lading,  signed 
by  the  captain,  is  not  evidence  to  prove  the  plaintiff^s  interei^t  in  the 
goods.     Dickson  v.  Lodge,  1  Starkie,  226. 

839.  4.  undertakes  to  act  as  the  agent  of  B»  in  recaveiiog  the 
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amount  of  an  insured  cargo,  subject  to  the  superior  claim  of  C,  who 
resides  abroad.  In  an  action  by  B.  against  JL*  to  recover  his  pro^ 
poftional  share  of  the  amount  recovered  by  B.jWCk  invoice  sent  by  C.y 
but  to  whicli  A»  is  not  privy,  is  not  admissible  in  evidence  ageuost  *A, 
in  order  to  shew  the  extent  of  B.^s  interest.  Mendham  and  another 
V.  Thompson  and  another,  1  Starkie,  316. 

•  340.  An  insured  vessel  is  warranted  to  carry  a  f^rench  license.  It 
ia  not  sufficient  to  show  that  the  captain  of  the  vessel,  in  1813,  be- 
fbfe  the  vessel  stiiled  from  Dontetc,  received  a  document  winch  pur^ 
polled  to  be  a  French  license,  without  showing  tliat  ho  received  it 
from  some  olHcer  or  person  in  authority  under  the  French  govem* 
ment ;  but  proof  that,  afler  the  arrival  of  the  vessel  at  Bourdeaux, 
she  was  allowed  to  remain  there  for  upwards  of  a  month,  atXer  an  in- 
spection of  the  French  license,  and  other  documents,  by  the  officer  * 
of  the  French  government,  is  prima  facie  evidence  that  the  document 
is  genuine.     Everth  v.  Tunno,  1  Storkio,  508. 

341.  A  vessel  with  liberty  to  chase  and  capture  prizes,  has  some 
Spanish  prisoners  on  board.  By  means  which  did  not  appear^  they 
break  loose,  rise  upon  and  imprison  the  crew,  witli  Uio  exception  of 
one  sailor,  who  is  heard  upon  the  deck  in  conversation  witii  them« 
The  captain  and  crew,  with  the  exception  of  this  sailor,  aro  puton 
shore  and  the  Spaniards  run  away  with  the  ship.  Upon  a  loss  alleged 
to  be  by  barratry  of  the  mariners,  this  is  evidence  -to  be  left  to  tlie  jury 

that  such  barratry  was  committed.     Hucks  and  another  v.  Thoruton^  ': 

1  Holt,  30. 

342.  The  opinion  of  under-writers  whether,  upon  certain  facts 
boii^  communicated  to  them,  they  would  have  insured  or  not  tlio 
particular  voyage,  cannot  be  received  as  evidence.  The  materiality 
of  the  intelligeace  or  rumours,  which  the  assured  is  clmrged  with 
having  suppressed,  is  a  question  for  the  jury  under  the  circumstances 
of  the  case,  and  ought  not  to  rest  upon  the  opinion  of  morcautile 
nMsn.     Durrell  and  another  v.  Bederley,  1  Holt,  283« 

343.  A  bill  delivered  by  the  plaintiff  for  business  done  for  the  Joiitdsr  id 
assured  (the  defendant  being  one),  but  in  which  he  debits  the  defeo*  action*  _ 
dant  with  three^seventeenths  only  of  the  whole  amount,  is  prima 

facie  evidence  (die  defendant  having  pleaded  in  abatement)  that  the 
action  was  brought  U>  recover  the  defendant's  particular  share  only. 
Fasmore  v.  Bonsfield,  1  Starkie,  296. 

344.  A  judgment  of  the  court  of  conscience  for  London  is  void,  Judgment' 
unless  the  defendant,  when  it  was  given  was  resident  within  the 
jurisdiction  of  the  court ;  a  fact  that  will  not  be  presumed,  without 

further  proof,  m  an  action  thereon.  Coore  v«  Kenneday,  3  £sp.  C. 
280. 

345.  In  aa  action  against  three^  two  of  whom  claim  under  the 
third,  a  juJ^msnt  in  a  farmer  action  upon  the  same  point  between  tlie 
third  defendant  and  the  present  jpltuntiffy  is  evidence  against  alU 
S^tt  V.  Bortngdon  and  others,  5  £lsp.  C  58. 

346«  The  day-book  kept  at  the  judgment  ofEce  is  not  evidence  to 
prove  die  time-  at  which  judgment  was  signed.  JLee  v.  Mcecoclsy 
5  Esp.  C.  177. 

347.  Where  an.  execution  on  a  judgnient  under  a  warrant  of  at- 
torney, at  the  suit  of  A.  against  JL^  is  given  in  evidence  as  presump- 
tive proof  that  a  judgment  from  Ji*  to  B,  is  fraudulent,  the  affidavit 
on  wluch  tlie  first  judgment  was  entered  up  is  likewise  aJiiiissiblo 
for  the  same  purpose.     Penn  v.  Scholey  and  anothfi^r,  5  Esp.  C.  243* 

34S.  If  A.  is  convicted  before  a'mogistra^  pa  the  evidopce  of  U. ; 

Vot-.   \ , '  0-4 
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i^diough  B*s  name  does  not  c^)pear  on  the  conviction,  he^ccanot 
avail  himself  of  it  in  any  civil  proceediog  between  him  and  JLf 
Smith  V.  Ronunens,  1  Camp.  9. 

349.  If  B.  and  C.  are  convicted  of  a  conspiracy  on  the  prose* 
cution  of  A,y  the  conviction  is  not  admissible  evidence  in  an  action 
afterwards  brought  against  them  by  A.  for  the  same  conspiracy. 
Hathaway  v.  Bimrow,  1  Camp.  151. 

350.  The  sentence  of  a  foreign  court  of  admiralty  is  evideoce 
only  of  what  it  positively  and  sp^ilically  affirms  in  the  adju^cative 
part  of  it,  not  of  what  may  be  gathered  from  it  by  way  of  infer- 
ence.    Fisher  v.  Ogle,  1   Camp.  418. 

851.  The  sentence  of  condemnation  of  a  foreign  court  of  ad- 
miralty cannot  be  received  in  evidence,  without  previous  proof  of 
the  ship  having  been  captured.     Marshall  v.  Parker,  2  Camp.  69. 

35a.  The  sentence  of  die  court  of  admiralty  condemning  certain 
goods  as  captured  from  the  enemy,  conclusive  evidence  that  they 
were  so  captured.     2  Camp.  228. 

353.  An  action  may  be  maintained  upon  a  foreign  jwi^ent  ob- 
tained by  de&ult,  which  states  that  the  defendant  appeared  by  at- 
torney, witfiout  proving  that  the  attorney  mentioned  had  authority  to 
appear,  or  that  the  defendant  was  living  within  the  jurisdiction  of  the 
foreign  court.     Maloney  v.  Gibbons,  2  Camp.  502. 

354.  Copy  of  sentence  of  condemiiation  not  evidence,  though 
handed  over  by  assured  to  under-writers.  Hindt  v.  Atkins,  3  Camp. 
215. 

855.  To  support  an  averment  in  an  indictment  for  receiving  stolen 
goods,  that  the  principal  felon  had  been  duly  convicted,  it  is  suffi- 
cient to  give  in  evidence  the  examined  copy  of  a  record,  showing 
that  he  was  found  guilty  of  the  felony  before  a  court  of  competent 
jurisdiction ;  however  informal  the  proceedings  may  appear,  and 
however  erroneous  the  judgment  on  the  felon.  Rex  v.  John  Bald- 
win, 3  Camp.  265. 
Judicial  pTD-  356.  A  warrant  is  directed  to  A,  and  B. ;  it  is  evidence  that  the 

cttdiDgi*  arrest  under  it  was  by  J9.,  that  the  person  who  made  the  arrest  called 

himself  B.,  notwithstanding  the  warrant  is  indorsed  executed  by  JL 
Slack  V.  Brander  and  others,   1  Esp.  N.  P.  C.  42. 

857.  It  seems  that  a  judge's  order  for  staying  proceedings  on  pay- 
ment of  costs,  with  proof  of  payment,  is  not  sufficient  evidence  of 
the  termination  of  the  suit  in  a  subsequent  action  for  a  malicious 
arrest  in  that  suit.  Kirk  v.  French,  1  Esp.  N.  P.  C.  80. 
*  358.  A  bUl  in  chancery  is  not  evidence,  except  to  show  that  such 
a  bill  did  exist,  and  that  certain  fects  were  in  issue  between  the  par- 
ties, in  order  to  introduce  the  answer  on  the  deposition  of  witnesses. 
Doe  ex  dem.  Bowerman  v.  Syboum,  2  Esp.  C.  496.  S.  C.  7  T. 
R.  3. 

369.  Under  an  averment  that  a  warrant  of  attorney  given  to  secure 
an  annuity  had  been  set  aside,  the  warrant  itself,  as  well  as  the  rule 
of  court,  must  be  produced.     Compton  v.  Chandless,  4  Esp.  C.  IS. 

360.  The  title  of  the  declaration,  though  not  evidence  of  the  time 
of  the  commencement  of  the  suit,  which  must  be  proved  by  the  writ, 
is  evidence  of  an  existing  demand  at  tlie  period  of  entitling.  Matli- 
ews  V.  Haigh,  4  Esp.  C.  100. 

361.  It  will  be  presumed  that  a  writ  has  been  returned,  until  the 
contraiy  is  shown.     Edmonstone  v.  Plaisted,  4  Esp.  C.  160. 

362.  To  show  that  a  writ  was  issued  in  a  particular  cause,  Ae 
proof  of  the  prcectpe  by  the  fUazer's  book,  and  that  notice  was  given 
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io  the  opfM>Bite  party  to  produce  the  writ,  is  insufficient ;  it  must  be 
shrnm  that  the  treasury  was  searched,  and  no  writ  (returned)  was 
fbund,  and  that  after  the  return-day  it  was  in  die  opposite  party's 
pofiBession,  who  had  notice  to  produce  it.  £dmonstone  v.  Pkusted, 
4  Esp.  C.  16(X 

363.  A  declaration  against  an  attorney  for  practising  without  a 
certificate  averred,  '*  that  he  filed  a  declaration  in  a  suit  then  de- 
pending ;"  a  declaration  out  of  the  office,  indorsed  with  the  defend- 
ant's handwriting,  to  plead  within  a  limited  time,  is  sufficient  proof 
that  a  suit  was  then  depending,  to  satisfy  the  averment.  £dinon- 
atone  v.  Plaisted,  4  Esp.  C.  161. 

364.  In  making  title  under  a  writ  of  execution,  as  well  the  judg- 
ment as  (the  writ  and)  the  assignment  by  the  sherifi*  must  be  pro- 
duced.    Hofifban  v.  Pitt,  5  Esp.  €.  24. 

365.  Proof  of  the  day  on  which  a  trial  took  place  may  be  by  parol. 
Thomas  v.  Ansley  and  another,  6  Esp.  C.  80. 

366.  The  allegations ,  "  that  a  particular  cause  came  on  to  be 
tried  before  a  jury  of  the  country,"  and  <*  that  a  jury  was  sworn," 
can  only  be  proved  by  the  record.     Rex  v.  Hammond,  6  Esp.  0. 63. 

867.  To  support  an  allegation,  that  to  an  information  in  chancery 
against  T.  Eanhj,  <«  the  answer  of  the  said  T.  Ernny  was  filed,"  it  is 
enough  to  put  in  an  office-copy  of  an  answer  to  the  information,  en- 
titled *^  the  answer  of  T.  Eamiff"  although  this  be  signed  T^  Eamg, 
Salter  v.  Turner,  2  Camp.  87. 

368.  'Where  it  is  material  for  the  defendant  to  show  that  the  action 
was  commenced  earlier  than  it  appears  to  have  been  by  the  Atn 
Brius  record,  the  declaration  delivered  by  the  plaintifi*  is  admissible 
evidence.     Harris  v.  Orme,  2  Camp.  497.  n. 

369.  In  an  action  against  an  attorney  for  goods  sold,  the  plaintifi" 
proved  that  he  filed  his  bill  at  half-past  eleven  o'clock  in  the  forenoon 
9i£Mih  Dec.^  and  the  defendant  gave  in  evidence  a  receipt  for  the 
sum  demanded,  dated  the  same  day.  Held  that  this  was  no  answer 
to  the  action,  without  proof  that  the  pa3^ment  was  made  before  filing 
of  the  bill.     Oodard  and  another  v.  Benjamin,  3  Camp.  331. 

370.  The  notoriety  of  a  circumstance  is  a  sufficient  proof  of  Knowledge, 
knowledge.     Rinquist  v.  Ditchell,  3  Esp.  C.  64. 

371.  In  a  question  between  landlord  and  tenant,  whether  rent  was  Landlord  and 
pajmble  quaiteriyor  half-yearly,  evidence  of  the  mode  in  which  tenant, 
other  tenants  paid  is  not  admissible.     Charter  y.  Pryke,  Peake,  95. 

372.  The  assignee  of  a  lease,  to  show  his  interest  in  the  premises, 
is  bound  to  prove  the  execution  of  the  lease,  and  all  the  mesne  as- 
signments.    Crosby  v.  Percy,  1  Camp.  303. 

873.  An  acceptance  of  a  surrender  of  a  lease  is  not  to  be  pre- 
sumed from  the  circumstance  of  the  rent  having  been  paid,  not  by 
the  original  tenant,  but  by  a  thbrd  person.  Copeland  v.  Watts  and  an- 
other, 1  Starkie,  96. 

374.  In  an  action  for  the  use  and  occupation  of  a  house  for  six 
months,  it  is  prima  facie  sufficient  for  the  plaintiff  to  show  an  occu- 
pation of  the  house  by  the  defendant,  as  his  tenant,  for  the  preceding 
six  months,  since  the  continuance  of  the  tenancy  is  to  be  presumed 
tuitO  the  contrary  appear.  And  it  is  not  sufficient,  in  such  case,  for 
the  defendant  to  prove  that  the  keys  bad  been  previously  delivered  to 
a  servant  at  the  plaintifPs  house,  and  a  subsequent  declaration  on 
the  part  of  the  plaintiff  that  the  keys  had  been  lost  or  mislaid.  Harr 
land  V.  Bromley,  1  Starkie,  456. 

375.  A  custom  for  the  tenant  of  a  form  in  a  particular  district, 
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to  provide  work  and  labour,  tillage,  sowing,  and  all  materiBlB  for  the 
same,  in  his  away-going  year,  and  for  the  landlord  to  make  lura  a 
reasonable  compensation  (or  the  same,  is  valid  in  law,  notwithstand- 
ing the  farm  is  held  under  a  written  agreement ;  provided  such  agree- 
ment docs  not)  in  express  terms,  exclude  the  custom*  Semor  v.  Ar- 
mytage,  1  Holt,  197. 

htiitnf  376.  The  defendant's  letters,  promising  to  pay  the  plaintiff's  de- 

mand, are  evidence,  without  producing  those  to  which  they  are  an- 
swers.    Lord  Barrymore  v.  Taylor,  1  Esp.  C.  326. 

...  .  377,  To  prove  the  defendant  author  of  a  libel,  evidence  of  otfaor 

^  '  Ubels  written  by  the  same  person,  and  concerning  the  sama  sidijec^ 

paay  be  received.     Rex  v.  Pearce,  yeake,  76. 

378.  In  an  action  for  a  libel  in  a  newspaper,  proof  that  the  paper 
is  a  regular  and  periodical  publication  is  admissible  to  exclude  the 
idea  tliat  the  publication  in  question  was  inadvertent.  Plunkett  ?« 
Cobbett,  5  fisp.  C.  136. 

379.  In  an  action  for  a  libel,  the  defendant  may  read,  in  raitigationy 
a  speculative  opinicm  in  a  book  of  the  same  tenden^  wkh  the  libel; 
but  not  to  establish  a  fact.     Plunkett  v.  Cobbett,  5  Esp.  €.  138. 

380.  Action  for  a  libel  contained  iq  a  letter  written  by  the  defen- 
dant to  the  plamtiff:  proof  that  the  defendant  knew  thi^  the  letters 
Sfint  to  the  plaintiff  were  usually  opened  by  his  clerk,  is  evidence  to 
go  to  the  jury  of  the  defendant's  intention  that  the  letter  should  be 
read  by  a  third  person.     Delacroix  v.  Thevenot,  2  Starkie,  63. 

881.  Under  the  plea  of  9io^  gwlty  to  a  declaratioii  for  a  libel,  the 
plaintiff  cannot  go  into  evidence  to  show  that  the  allegations  in  the 
libel  are  fdi^e  ;  neither  can  he  give  in  evidence  subsequent  declar- 
ations by  the  defendant,  where  the  intention  of  t|}e  publication  is  not 
equivocal.     6tuart  v.  Lovel,  2  Starkie,  93. 

382.  -  In  an  action  for  a  hbel,  otlier  papers  which  are  themselves 
libels  on  the  plaintiff,  may  be  given  in  evidence  tp  increase  the  dama- 
ges.    Lee  v.  Iluson,  Pehke,  166. 

3 S3.  Any  tiling  short  of  proof  of  the  truth  of  a  libel  may  be  givcii 
in  evidence  under  the  general  issue,  in  an  action  thereon.  IVf  ullett  v- 
Jiulton,  4  Esp,  C.  248. 

384.  In  an  action  fpr  a  libel  upon  the  plaintiff  in  liis  business  of  ja 
bookseller^  accusing  him  of  being  in  the  habit  of  publisliing  immoral 
pud  foolish  books,  the  defendant,  under  the  plea  of  not  guilty,  may 
adduce  evidence  to  show  that  the  supposed  libe]  is  a  fair  stricture 
upon  the  general  run  of  the  plaintiff's  publications.     Tabart  v.  Tipper, 

.  }  Camp.  350, 

385.  In  an  action  for  a  libel,  the  defendant,  under  the  general 
issue,  may  prove,  in  mitigation  of  damages,  that  before  and  at  the 
time  of  the  publication  of  Uie  libel,  the  plaintiff  was  generally  susr 
pected  to  foe  guilty  of  the  crinie  thereby  irnpute^  to  him,  and  that,  on 
account  of  tliis  suspicion,  his  relations  and  acquaintance  had  ceasec) 
to  associate  with  him.     Earl  of  Leicester  v.  Walker,  2  Camp.   251. 

386.  In  an  action  on  a  libel  to  which  the  general  issue  is  pleaded, 
and  where  there  is  no  justification,  the  defendant  may  give  in  evi- 
dence, in  mitigation  of  damages,  not  only  that  there  were  runoours 
and  reports  (of  the  same  tenor  as  the  )ibel)  previously  current,  but 
that  die  substance  pf  the  libellous  matter  had  been  published  in  a 
newspaper ;  and  he  is  not  required  to  lay  a  basis  for  tliis  evidence  bj 
producing  such  newsp^er  ||  the  t^aK  Wyatt  v.  Gore,     1  Holt,  299^ 
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387.  In  «a  actiaii  fi>r  a  libel,  the  plaintiff  cannot  give  in  eTidenoe 
ether  Ubela  published  concerning  him  by  the  defendant^  unless  they 
directly  lefec  to  the  libel  set  out  in  the  declaration.  Finnerty  v. 
Tipper,  2  Camp.  72. 

388.  On  the  trial  of  an  information  for  a  libel  in  a  newspaper,  the 
defendant  has  a  right  to  have  read  in  evidence  any  extract  aom  the 
aame  paper  connected  with  the  subject  of  the  passage  charged  as 
libellous,  although  disjoined  from  it  by  extraneous  matter,  and  print- 
ed in  a  difierent  character.     Rex  v.  Lamber,  2  Camp.  398. 

389.  In  an  indictment  for  a  libel,  the  post-mark  of  a  particular  place 
within  the  county  in  which  the  venue  is  laid,  upon  a  letter  containing 
the  libel,  is  not  sufficient  evidence  of  a  publication  there  by  the  defen- 
dant*    Rex  V.  Watson,  1  Camp.  215* 

390.  The  receipt  of  money  under  a  banker's  check  is  not  evidence  Loaa. 
of  a  loan  between  the  parties^     Egg  v.  Bamett,  3  £sp.  C.  197. 

391.  The  receipt  of  money  under  a  banker's  check  is  not  evidence 
of  a  loan.    Xaiey  and  another  v.  Gerrish,  4  £sp.  C.  9. 

392.  A  loan  of  money  by  ..4.  to  B.  is  not  to  be  inferred  from  the 
bare  fact  that  •/}.  delivered  a  sum  of  money  to  B»,  which  A,  had  bor- 
rowed firom  another.     Welch  and  another  v.  Seaborn,  1  Stark.  474. 

393.  The  common  seal  of  the  corporation  of  London  is  admitted  Loq^^^ 
without  farther  proof.     Doe,  ex  dem.    Woodmass  v.  Mason,  1  £sp. 

N.  P.  C.  53. 

394.  Where  to  an  action  against  executors  on  the  bond  of  their  Lunacy. 
testator,  they  plead  non  est  factum,  and  set  up  lunacy  as  a  defence 

at  the  trial ;  an  inquisition  taken  under  a  commission  of  lunacy  against 
^e  testator  afler  the  execution  of  the  bond,  finding  that  he  had  been 
a  lunatic  from  a  day  antecedent  to  that,  without  any  lucid  inter\'al,  is 
admissible  evidence.     Faulder  v.  Silk,  3  Camp.  126. 

395.  In  an  action  for  a  malicious  prosecution,  the  plaintiff  must  MallcioQa   tiro- 

g've  positive  evidence  of  the  want  of  probable  cause,  although  the  de-  tecation. 
adant  dropped  the  prosecution,  and  did  not  appear  when  the  indict- 
xoent  came  on  to  be  tried^     Purcel  v.  Macnamara,  1  Camp.  199. 

896.  So  the  want  of  probable  cause  must  be  proved  ;  although 
the  bail  was  thrown  out  by  the  grand  jury.  Sykes  v.  Dunbai*,  1  Camp. 
;i02.  n. 

397.  Or  although  the  defendant,  after  binding  the  plaintiff  over  to 
the  sessions,  did  not  i^pear  to  prefer  an  indictment  against  him.  Waif 
lis  V.  Alpine,  1  Camp.  204.  n. 

398.  Or  although  there  be  evidence  of  malice  in  the  prosecutor. 
Incledon  v.  Bany,  1  Camp.  203.  n. 

399.  In  an  action  for  a  malicious  prosecution,  the  defendant,  afler 
proving  circumslances  of  suspicion  against  the  plaintiff^  may  give 
evidence  of  hb  general  bad. character,  in  order  to  show  that  he  had 
probable  cause  for  instituting  the  prosecution.  Rodriguez  v.  Tad- 
mire,  2  Esp.  C.  721. 

400.  In  an  action  for  maliciously  procuring  the  plaintiff  to  be  ar<- 
rested  on  a  charge  of  larceny,  the  defendant  cannot  give  evidence 
to  show  that  the  plaintifTs  character  was  suspicious,  and  that  his 
house  had  been  searched  on  former  occasions.  Newsam  v.  Carr, 
9  Starkie,  69. 

401.  In  a  suit  for  maliciously  holding  to  bail,  malice  cannot  be  in-  Malicioas  8uU< 
lerred  from  the  bare  fact  that  the  defendant  paid  a  less  sum  into 

coQirtf  which  the  plaintiff  took  out  and  discont^ned  his  action*    Jack- 
son V.  Burleigh,  3  Esp,  C.  34. 
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409.  To  mipport  Uk  aecioa  finr  a  cotwpiracy  in  umimg  aeMumnsiim 
of  lunacy,  malice  and  a  want  of  probaUe  cause  must  he  poved.  On 
proof  of  a  total  want  of  prolmble  cause,  malice  may  be  miplied ;  but 
although  express  malice  be  proved,  some  slight  evidence  of  a 
want  of  probable  cause  must  be  given.  Tumer,  Batt.  v.  Turner, 
1  Gow.  p.  20. 

403.  In  an  action  for  a  malicious  arrest,  to  show  the  former  suit 
determined,  it  is  enough  to  put  in  a  nde  to  discontkme  on  payment 
of  costs  and  to  prove  costs,  taxed  and  paid.  Bristow  v.  Haywood, 
4  Camp.  214.  S.  C.  1  Starkie,  48. 

404.  In  an  action  by  A.  against  B,  for  suing  out  a  second  writ  of 
fieri  Jacias  before  the  sheiiff  had  made  any  return  to  the  first,  the 
sheriff's  returns  to  the  first  and  second  writs,  stating  that  the  execu^ 
tion  was  so  conducted  at  A,*b  request,  and  wtdi  his  consent,  are  prima 
facie  evidence  for  B.  against  «A.  to  support  a  plea  of  license.  Gif- 
ford  V.  Woodgate,  2  Camp.  117. 

405.  It  is  sufficient  proof  that  a  place  is  a  manor,  (hat  it  is  reported 
such,  without  proof  of  the  holding  of  courts.  Curzon  and  another  v. 
Lomax,  5  £sp.  C.  60. 

406.  Where  issue  is  taken  on  the  custom  of  a  manor  pleaded  as 
appertaining  to  a  particular  tenement,  though  in  point  of  fiakct  tt  p^^- 
vudes  the  whole  manor,  the  evidence  is,  by  the  mode  of  pleadii^,  tied 
up  to  the  particular  tenement     Wilson  v.  Page,  4  £sp.  C.  71. 

407.  Evidence  that  the  lord  of  a  manor  has  fW>m  time  to  time 
erected  houses  to  the  exclusion  of  those  claiming  a  ri^t  of  com- 
mon, is  not  to  be  placed  in  competition  with  evidence  of  long  enjoy- 
ment, coupled  with  an  acknowledgment  of  the  defendant,  the  lord  of 
the  manor,  by  deed,  that  the  confirmation  of  the  commoners  was  es^ 
sential  to  an  alienation  of  psrt  of  such  common.  Drary  v.  Moore, 
1  Starkie,  102. 

408.  An  action  for  crim  con.  If  the  plaintifPs  marriage  was  solem* 
nized  in  a  chapel,  he  must  give  some  evidence  that  banns  wipre 
usually  published  there  before  the  passing  of  the  marriage  act.  But' 
it  is  prima  Jade  sufficient  for  this  purpose,  to  produce  an  old  register 
of  marriages  solemnized  in  the  chapel  before  the  passing  of  the  mar- 
riage act,  and  a  regular  register  of  banns  published  there  since,  and  to 
prove,  that  within  uie  recollection  of  witnesses,  who  have  attended  the 
chapel,  marriages  have  been  solemnized,  and  banns  published  in  it, 
from  time  to  time  of  late  years.     Taunton  v.  Wybom,  S  Camp.  297, 

409.  In  an  indictment  for  bigamy,  the  marriage  must  be  proved  by 
copies  of  the  registers.     Leader  v.  Barry,  1  £sp.  C.  364. 

410.  Smhhf  that  to  prove  a  Jewish  marriage,  it  was  not  enough  to 
produce  witnesses  who  were  present  at  the  ceremony  in  the  syna- 
gogue ;  but  that  the  written  contract  between  the  parties  should  be 
pnxluced,  and  the  execution  of  it  proved.  Horn  v.  Noel,  1  Camp.  61. ' 

411.  The  Fleet  books  are  inadmissible  evidence  on  a  question  of 
pedigree.     Lawrence  v.  Dixon,  Peake,  136. 

412.  The  marriage  registers  of  the  Fleet  are  not  evidence.  l>oe, 
ex  dem.  Orrel  v.  Madox,  1  Esp.  N.  P.  C.  197.  Read  v.  Passer,  Id* 
^13.  Pe^e,  231. 

413.  But  the  general  reputation  of  the  family  that  the  parties  wen» 
married  in  the  Fleet,  is  good  evidence.  Reed  v.  Passer,  Peake 
^32. 

414.  On  a  replication  that  A.  was  not  married  to  JJ.,  proof  that  A 
was  then  married  to  another  woman  then  ative>  and  therefore  that  he 
was  incapable  of  contracting  marriage,*  will  maintain  the  issue.  Ga- 
ner  V.  Lady  Lancsborougb,  Peake,  X7« 


416.  «A.  stales  to  the  fidher  of  the  pWntifr,  thai  he  hM  pledged  him- 
self to  many  his  daughter  io  six  months,  or  in  a  month  after  Christ- 
mas. Although  this  varies  from  the  premises  laid  in  the  speeial 
counts,  it  is  evidence  from  which  the  jury  may  infer  a  promise  to 
many  generally.     Potter  v.  Deboos,  1  Starkie,  82. 

416.  Under  a  defence  to  an  action  for  a  breach  of  promise  of  mar- 
riage, that  the  party  was  of  bad  character,  evidence  of  the  opinion 
of  the  neighborhood  is  evidence,  without  calling  those  with  whom  the 
witness  conversed.     Foulkes  v.  Selway,  3  £sp.  G.  236. 

417.  If  money  is  tendered  to  a  servant  at  the  debtor's  house,  who  Master  and 
receives  it,  goes  in,  and  returns  with  an  answer  that  his  master  wiU  not  Servant. 
receive  it,  t^s  is  presumptive  proof  that  it  was  oflfered  to  and  refused 

by  the  master.  Anon,  1  £sp.  €.  349.  Hayward  v.  Hague,  4  £sp. 
C.  93. 

418.  Where  a  master  is  in  the  habit  of  paying  his  workmen  on 
stated  days ;  proof  that  one  regularly  attended  with  the  others,  that 
the  others  were  always  paid,  and  that  they  never  heard  the  one  com- 
plain of  non-payment,  is  evidence  that  he  received  his  wages  regu- 
larly.    Lucas  V.  Noyosilieski,  1  £sp.  C.  296. 

^19.  Where  a  servant  is  in  the  habit  of  receiving  sums  of  money 
for  the  use  of  his  master,  and  by  the  established  course  of  dealing  the 
servant  pajrs  these  over  to  the  master  from  time  to  time  without  any 
wntten  vouchers  passing  between  them,  the  presumption  of  law  is, 
that  all  sums  so  received  by  the  servant  are  regularly  paid  over  to  the 
master  ;  therefore,  where  there  has  been  such  a  course  of  dealing,  in 
an  action  by  the  master  against  the  servant  for  money  had  and  receiv- 
ed, it  is  not  enough  for  the  master  to  prove  that  sums  have  been  re- 
ceived by  the  servant  to  his  use,  but  the  anuM  lies  upon  him  to  prove 
by  positive  evidence  that  the  servant  has  not  duly  accounted  with 
him.     £vans  v.  Birch,  3  Camp.  10. 

420.  Where  premises  are  in  the  possession  of  a  tenant,  and  there  Meme  orofits*. 
is  judgment  in  ejectment  against  the  casual  ejector ;  in  an  action  for 

msme  profits  and  costs  of  ejectment  against  the  landlord,  the  judg- 
ment in  ejectment,  is  no  evidence  against  him,  without  proof  that  he 
had  notice  of  the  ejectment,  so  that  he  might  have  come  in  to  de- 
fend it ;  but  a  subsequent  promise  by  him  to  pay  the  rent  and  costs, 
amounts  to  an  admission  that  he  is  liable  to  the  action.  Hunter  v, 
Biitts,  3  Camp.  456. 

421.  If  it  ia  notorious  that  a  dog  has  been  bit  by  a  mad  dog,  and  the  Mi8chievou» 
owner  aflerwards  confine  it,  the  presumptions  are  that  he  knew  of  the  aniaialfl. 
accident ;  so  that  if  it  breaks  loose  and  bites  w^.,  the  owner  is  liable. 

Jones  v.  Peny,  2  £sp.  C.  482. 

422.  In  an  action  on  the  case  for  keeping  a  dog  which  bit  the 
plaintiff,  it  is  not  sufficient  to  show  that  the  dog  was  of  a  fierce  and 
savage  disposition,  and  usually  tied  up  by  the  defendant,  and  that  the 
defendant  promised  to  make  a  pecuniary  satisfection  to  the  plaintifl' 
afler  the  latter  had  been  bit  by  the  dog.  Beck  and  wife  v.  D3r8on, 
4  Can^.  198. 

428.^  In  an  action  for  negligently  keeping  a  dog,  proof  that  the  de- 
-fendant  had  warned  a  person  to  beware  of  the  dog  lost  ho  should 
be  bitten,  is  evidence  to  go  to  a  jury  of  the  allegation  that  the  dog  was 
accustomed  to  bite  mankind.  Qucere,  whether  such  an  allegation  bo 
necessary.     Judge  v.  Cox,  1  Starkie,  285. 

424.  In  an  action  for  keeping  a  dog  accustomed  to  worry,  and 
which  had  worried  plaintiff's  sheep,  it  is  not  necessary  to  prove  that 
the  dog  had  previously  worried  sheep.    If  the  dog  be  proved  to  be 
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genendl/  mischievdus,  it  will  be  sufficient ;  and  the  declaration  need 
not  be  special.  Sed  quasre,  1  Lord  Raymond,  11(K  Hartley  v.  Har- 
lAmaii,  1  Holt,  617. 

426.  In  an  action  for  a  fraudulent  misrepresentation  of  another's 
circumstances,  proof  tbat  a  similar  misrepresentation  was  made  by 
the  defendant  to  third  persons,  is  evidence  against  him.  Beal  v. 
Thatcher,  3  £sp«  C.  194. 

426.  In  an  action  on  the  case  for  falsely  representing  the  character 
of  another,  by  reason  of  which  false  representation  he  obtained  credit 
of  the  plaintiflf:  it  is  necessary  to  prove  against  the  defendant  both 
fraud  and  fidsehood ;  viz.  that  the  representation  which  he  made  was 
fahe^  and  tliat  the  defendant  knew  it  to  be  false  at  tlie  time  he  made 
it.  Falsehood  without  fraud  is  not  sufficient.  Ashlin  v.  White,  1 
Holt,  3S7. 

427.  One  who  has  been  mortgagee  of  certain  premises  afleil^'ards 
takes  aconve3rance  in  fee-simple,  in  which  the  same  premises  are  de-* 
scribed  as  unincumbered,  from  a  vendee  of  the  nuHlgagor ;  this,  in  tlie 
absence  of  fraud,  is  conclusive  evidence  to  show  that  the  amount  of 
the  Ihrst  mortgage  was  paid.     Jones  v.  Williams,  2  Starkie,  52. 

428.  If  a  defendant,  sued  by  the  name  of  A.  pleads,  in  abatement, 
that  he  was  baptized  by  the  name  of  B.,  he  must  prove  that  this 
name  was  given  him  by  baptism ;  and  it  is  not  enough  for  him  to  show 
that  he  has  always  been  known  and  called  by  the  name  of  Bm  Wele- 
ker  V.  Le  Pelletier,  1  Camp.  479. 

429.  If  the  defendant,  in  an  information  on  stat.  9  and  10  W.  3.  c  41 « , 
and  17  Geo.  2.  c.  40.,  for  having  naval  stores  in  his  possession,  con- 
tend that  he  purchased  them  fixnn  a  third  person,  who  himself  boughl 
them  at  a  sale  by  the  navy  board,  he  need  not  produce  the  navy 
board  certificate  in  proof  of  the  original  sale,  birt  may  establish  it  by 
other  evidence.     Rex  v.  Banks,  1  £sp.  G.  146. 

430.  The  register  of  the  navy  office  is  admissible  to  prove  the 
death  of  a  sailor.     Wallace  v.  Cook,  5  £sp.  C.  117. 

431.  To  prove  the  publication  of  a  newspaper,  it  is  not  necessary 
to  produce  a  oon^j  which  has  been  actually  published.  Rex  r< 
Pearce,  Peake,  76. 

432.  To  render  tiie  certified  copy  of  the  affidavit  made  by  the 
proprietor  of  a  newspaper  evidence  under  38  G.  3.  c.  7&,  it  must 
either  appear  upon  the  jurat  that  Uie  person  before  whom  it  was 
made,  had  authority  to  take  it,  or  this  fact  must  be  proved  o/timi/e. 
Rex  V.  White,  3  Camp.  99. 

433.  But  it  is  sufficient  evidence  of  publication  at  common  law  t* 
put  in  the  original  affidavit  of  the  proprietor,  stating  where  the  pc^ier 
was  to  be  published,  and  to  prove  that  a  paper  with  a  correspom&ig 
title,  containing  the  libel,  was  purchased  there.  Rex  v.  White,  3 
Camp.  100. 

434.  An  advertisement  published  in  several  daily  newspapers,  is 
not  evidence  of  notice  to  any  individual  who  is  not  proved  to  have 
taken  in,  or  to  have  been  in  the  habit  of  reading,  one  of  the  newspa- 
pers in  which  it  appeared.     Boydell  v.  Drummond,  2  Camp.  157. 

435.  In  an  action  against  a  governor  of  a  coVyirf  by  the  surveyor- 
general,  who  held  that  appointment  in  the  colony  {such  office  being 
an  office  at  will),  for  suspending  him,  maliciously  and  without  pro- 
bable cause,  it  is  necessary  for  .the  plaintifi*  to  prove  express  and 
positive  malice.     Wyattv.  Gore,  1  Holt,  299. 

436.  On  an  issue  whether  a  churchwarden  ought  to  be  elected  by 
the  select  vestry,  a  record  between  a  former  churchwarden  and 
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another  person  is  admissible  evidence.     Beny  v.   Banner,  Peake* 
156. 

437.  On  an  issue  as  to  the  boundaries  of  a  parish ^  old  pupers  found  • 
in  the  possession  of  the  late  iacumbent,  deceased,  are  evidence. 
£arl  V.  Lewis,  4  £sp.  O.  1. 

438.  A  terrier  or  map  of  a  parish,  not  signed  by  any  purporting 
to  be  parishioners  or  parish  officers,  though  found  amongst  parish 
papers  of  undoubted  authenticity,  is  not  evidence  o^  the  boundaries 
of  the  parish.     Earl  v.  Lewis,  4  £sp.  3. 

439.  An  act  of  parfiament  for  regulating  the  concerns  of  tlie  poor  Parish  booki* 
in  a  particular  parish  requires  that  certain  notice  shall  be  given  of  a 

vestry  for  the  election  of  a  treasurer  ;  and  that  a  treasurer  shall  be 
elected  at  a  vestry  held  in  pursuance  of  such  notice.  To  support  an 
allegation,  in  an  indictment,  that  ^^  w^.  was  duly  elected  treasurer  of 
the  said  parish,"  an  entiy  in  the  vestiy4)ook,  stating  that  Ji,  ^vos 
elected  treasurer  at  a  vestry  duly  held  in  pursuance  oIl  notice,  is  suf- 
ficient evidence.     Rex  v.  Martin,  2  Camp.  100. 

440.  In  action  for  the  costs  of  a  frivolous  petition  against  the  parliament, 
election  of  a  member  of  parliament,  it  is  not  necessary  to  prove  either 

the  defendant's  subscription  of  the  petition,  or  a  demand  of  the  coats 
previous  to  the  commencement  of  the  aotion.  Cleveland  v.  Wilsouy. 
Feake,  107. 

441.  A  Jewess  may  be  pennittcd  to  give  parol  evidence  of  her  Parol  evidenct. 
•wn  dtv^ce  in  a  foreign  country,  accoixling  to  the  custom  lof  the  Jews 

there,     €^aner  v.  Lady  Lanesborough,  Peake,  IS. 

442.  Pr4K>f  of  dehv«ry  of  a  paper  to  the  servant  of  the  defendant 
is  not  of  itself  sufficient  to  enable  the  prosecutor  to  give,  parol  evi** 
denceof  it.     Rex  v;  P«arce,  Peake,  76. 

443.  Though  a  witness  cannot  give  evidence  of  tlie  particular 
contents  of  written  accounts,  yet  he  may  speak  to  the  general  balance 
without  producing  them.     Roberts  v.  Doxon,  Peake,  83.  . 

444.  Parol  evidence  of  a  letter  containing  an  account  of  tine  dis- 
honour of  a  note  of  hand  is  not  admissible,  unless  notice  iias  been 
given  to  produce  such  letter.     Shaw  v.  Markham,  Peake,  165. 

446.  The  rule  that  parol  evidence  of  a  written  instrument  in  pos-* 
session  of  a  party  to  the  cause  is  inadmissible  without  previous 
notice  to  produce  it,  holds  where,  by  the  nature  of  tlie  action  or 
pleadings,  he  is  apprised  that  it  will  be  proved  at  the  trial ;  tlius,  where 
trover  is  brought  for  a  bill  of  exchange.  Cowan  v.  Abrahams  and 
another.     1  £sp.  N.  P.  C.  50. 

446.  As  well  in  the  case  of  an  ancient  private  deed  as  the  king'j» 
charter,  usage  is  admissible  in  the  construction  of  ambiguous  pas- 
sages ;  and  it  is  not  necessary  that  the  usage  be  proved  to  have  been 
as  ancient  as  the  charter.  Witlmell  v.  Gartham,  1  £sp.  C.  322 ; 
S.  C.  6  T.  R.-'3S8. 

447.  If  a  party  refuses  to  produce  a  deed  or  notice  from  his  ad- 
versary, secondary  evidence  is  admissible,  though  the  deed  consist 
of  two  parts,  provided  the  adversary  has  not  the  otlicr.  Poxon  v; 
Haigh  and  another,  1  £sp.  C.  411. 

4  48.  Where,  after  issue  joined,  (ho  cause  ir.  i-eferrwl,  that  fact  must 
be  proved  by  the  record.     Ilex  v.  Page,  2  Esp,  C.  650.  n-. 

449.  Parol  evidence  cannot  bo  given  of  the  transfer  of  stock,  but 
copies  from  the  books  of  tho  Bank  must  be  proved.  Breton  v.  Cope, 
Peake,  30.  Marsh  v.  Colnet,  2  Esp.  C.  665. 
•  450.  A  waiTant  of  attorney  is  given  to  two  as  a  security  for  a 
joint  debt,  and  the  money  afterwards  paid  to  one  akme.  In  an  action 
by  the  other  for  his  share,  he  may  prove  the  circumstances  and  pav- 

VoL.  V.  56 


ACTIOl^.  t^'" 

Kent,  without  producing  the  wanrant  of  attorney;.     Bayne  v.  Stone, 

*  «?:  A  i^  orfer  may  be  proved  by  parol,  without  producing 
amemo«nd«n  of  Hs  tenis  made  by  Ae  person  «<»  whom  .t  ^ 
Hiyen,  but  not  signed  by  the  other.  Dalison  y.  Stark,  4  Esp.  C,  16». 
^1m.  Where  iwitnesa  was  called,  on  the  part  of  the  defendapt,  to 
produce  a  letter  written  to  him  by  the  plaintM;  and  it  «PPf«^^  that 
S^^  conunencement  of  the  action  he  had  given  it  to  the  P^«««tiff, 
in  this  case,  though  notice  to  produce  had  not  teen  «'^«'>'  t"'^*"" 
dwce  of  the  conSnts  was  admitted,  because  the  paper  belonged  to 
die  witness,  and  had  been  secreted  in  fraud  of  the  subpoena.  L«ed« 

▼.  Cook,  4  Esp.  C.  256. 

453t  If  a  Terbal  demand  and  a  demand  m  wnUng  are  made  at  the 

sune  time,  for  the  purpose  of  teinging  an  action  of  Uover,  and  the 
one  has  no  lefeience  to  the  other  ;  evidence  of  the  verbal  demand  is 
sufficient,  wUiout  the  production  of  the  writing.     Smith  v.   Young, 

1  Camp.  439.  „         .  .  ^-        r  ^u-. 

454-  Secondary  evidence  may  he  given  of  a  wnUen  notice  ot  the 

diabonour  of  a  biU  of  exchange,  without  notice  to  produce  it.      Ack- 

hDd  V.  Pearce,  a  Camp.  601.  » ...     ^.        i.  *i 

455.  In  an  action  an  a  |«»mis80iy  note  or  bill  of  excliange,  u»e 
a^endant  cannot  give  in  evidence  a  parol  agreemoit,  entered  urto 
when  it  was  drawn,  that  it  should  be  renewed,  and  payment  ^ould 
not  be  demanded  when  it  became  due.     Hoore  v.  Graham,  3  Camp* 

456.  If  tbere  be  one  in'vwiable  mode  in  which  billB  of  exchftsge 
are  dimwn  between  particukor  parties,  this  may  be  proved  by  pwol 
CTidence,  withoul  any  of  the  bills  being  produced.  Spencer  v.  Bil- 
fii^,  3  Can^  310. 

457.  Lfa  written  contract  for  the  sale  of  goods  specifies  no  tone 
Jbrdeliveiii^  them,  in  an  action  for  not  delivering  Ihemit  a  not 
coafeleflA  ftw  the  defendant  to  give  parol  evidence  that  it  was  a  con- 
diiion  of  sale  tiiat  the  goods  should  be  taken  away  immediately  ;  or 
that,  by  dbe  usage  of  trade,  where  goods  are  sold  to  be  delivered  at  a 
distant  day,  the  time  is  always  mentioned  in  the  wiitteo  contract. 
Giearea  v.  Ashlin,  3  Camp.  426. 

45a  Whera  the  master  of  a  ship  vnis  hired  for  a  voyage  to  thm 
East  Indies  by  a  written  agreement,  which  stipulated  that  he  should 
Kceive  120/.  **  in  lieu  of  privilege,"  and  a  question  arose  whether  ho 
was  entitled  to  the  freight  of  goods  carried  in  the  cabiUy  which  depend- 
ed chiefly  upon  the  disputed  meaning  of  the  word  ^^  privilege  ;"  held, 
^hat  what  the  parties  said  upon  the  subject  before  and  at  the  time  wh^i 
the  agreement  was  entered  into,  was  admissible  in  evidence  ;  and 
tKai  the  holder  tlien  having  told  the  master  he  should  have  the  use  of 
the  cabin  for  his  own  benefit,  the  latter  had  a  right  to  retain  the  cal|in 
fireighL     Birch  and  another  v.  Depeyster,  4  Camp.  3d5.    ;  S.  C. 
1  Starkie,  216. 

459.  Policies  of  insurance  having  been  delivered  to  the  assignees 
of  a  bankrupt,  one  of  whom  is  since  dead,  proof  of  an  application  to 
the  attorney  under  the  conmuJsion  tor  such  policies,  who  did  not 
knoa*  what  had  become  of  them,  does  not  warrant  the  admissioo  oS 
secondary  evidence.  Williams  and  another  v.  Tounghusband, 
I  Starii.  139. 

460.  AfWr  notice  to  produce  a  letter  written  by  the  p|ffi«*^ff  to 
ibe  defendant,  parol  exidence  <xf  its  contents  may  be  given  by  any 
one  who  recollects  the  cements,  ahhou^  it  is  in  ^e  plaintifii^s  power 
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to  produce  the  clerk  who  wrote  the  letter.  But  in  such  case  th« 
contenta  cannot  be  proved  by  the  production  of  a  copy  of  the  original 
copy.     Liebman  and  others  v.  Pooley  and  others,  1  Starkie,  167. 

461.  By  the  contract  between  the  owners  and  captain  of  an 
India  ship,  the  latter  is  to  receive  a  certain  compensation  in  lieu  of 
priviJege  and  primage  ;  a  conyersation  between  the  parties  previous 
to  the  contract  is  evidence  to  show  in  what  sense  they  intended  to 
use  the  word  "  privilege."     Birch  v.  Dcpeyster,  1  Starkie,  210. 

462.  At  the  time  of  hiring  a  horse  a  note  of  the  agreement  is  made, 
(Stating  the  time  and  price,  the  plaintiff  is  not  precluded  proving  by 
parol  evidence  additional  terms  of  agreement.  Jeflfery  v.  w3ton, 
I  Starkie,  267. 

463.  In  an  action  against  one  of  several  members  of  a  society 
established  under  a  deed  of  co-partnership  for  goods  supplied  to  tha 
society,  the  defendant  may  be  proved  to  be  a  partner  by  parol  evi- 
dence, without  producing  the  deed.  And  the  entries  in  a  book  con- 
taining a  record  of  the  proceedings  of  the  society  produced  at  the 
meetings,  and  open  to  the  inspection  of  all  the  members,  are  ad- 
missible in  evidence  against  the  defendant,  after  he  has  been  proved 
to  be  a  member  of  the  society.  Alderson  and  another  v.  Clay,  i 
Starkie,  405.  "^ 

464.  Although  notice  has  been  given  to  the  plaintiffs  to  produce 
certain  letters,  the  defendant  cannot  cross-examine  the  plaintiff'9 
witnesses  as  to  their  contents,  Graham  and  others  v.  Dyster,  2  Static. 

465.  A,,  as  surety  for  R,  binds  himself  to  pay  to  C.  the  balance 
of  account  between  B,  and  C,  within  the  space  of  six  months  after 
notice.  In  an  action  by  C.  against  A,,  parol  evidence  of  such  notice 
cannot  be  given,  without  proof  of  the  usual  notice  to  produce  it. 
Grove  and  another  v.  Ware,  2  Starkie,  174. 

466.  The  legal  effect  of  a  bill  of  exchange  cannot  be  controUed 
by  a  verbal  condition  ;  therefore,  where  it  was  verbally  understood 
between  the  acceptor  and  payee  of  a  bill  that  the  bill  should  be  paid 
out  of  a  particular  fund,  that  does  not  control  the  legal  operation  of 
the  bill.     Campbell  v.  Hodgson,  1  Gow.  74. 

467.  After  a  notice  to  produce  a  lease,  and  a  nonsuit  on  the  trial 
of  the  cause,  the  defendant  assigns  the  lease  without  the  privity  of 
liis  attorney  on  record,  a  second  action  is  aftem^ards  brought,  and 
another  notice  to  produce  the  lease  is  served  upon  the  attorney,  who 
informs  the  person  serving  the  notice  that  the  lease  had  been  as- 
signed, and  that  the  assignment  was  made  without  his  privity,  the 
plaintiff  being  acquainted  with  the  place  of  the  defendant's  it^sidence  : 
held,  that  it  was  incumbent  upon  him  to  have  enquired  of  the  defen- 
dant in  whose  possession  the  ]ea:»e  was,  in  order  to  render  se-  ; 
condary  evidence  of  its  contents  admissible.     Knight  v.  Martin,  1 

Gow.  103. 

468.  An  usage  of  trade  cannot  be  set  up  to  contravene  an  expresa 
contract ;  tlierofbre,  where  A.  agreed  to  sell  to  B,  a  quantity  of  bacon^ 
which  he  warranted  to  be  of  a  particular  quality,  part  of  which  B, 
weighed  and  examined  upon  delivery  at  the  wharlinger's,  and  paid  for 
tlie  whole  by  a  bill  at  two  months  ;  but  bclbrc  tlic  hill  became  due, 
gave  notice  to  A,  that  the  bacon  was  not  agreeable  to  the  contrttct ; 
held,  that  B,  could  not  give  in  evidence,  a  custom  in  the  bacon-trad^ 
that  the  buyer  was  bound  to  reject  the  contract,  if  dissatisfied  there- 
with,  at  the  time  of  examining  tlie  commodity ;  and  that  having  ne- 
glected to  do  so  in  the  first  instance,  he  was  excluded  tr^m  future  okr^ 
jcctions.     Yeatcs  v.  Pirn,  1  l.Eolt,  95. 
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409.  A  particular  of  demand,  given  in  under  a  Judge's  qrder,  can- 
not be  used  as  evidence  of  the  adversary's  denaand.  Miller  v.  John- 
son, 2  £sp.  C.  602. 

470.  To  establish  a  partnership  between  two  defendants,  a  verdicl 
on  an  issu^  directed  by  the  court  of  exchequer  to  try  that  ieict,  is 
evidence  for  tlie  plaintiff.  Whately  v.  Menhcim  and  another,  2  Esp. 
C.  608. 

471.  In  an  action  Against  two  for  repairing  an  article,  proof  that 
it  had  been  used  on  the  joint  accouat.gf  both,  is  evidence  of  a  joint 
ownership.     Weaver  v.  Prentice  and  another,  I  Esp.  C.  369, 

472.  Jl.  and  B.  are  partners,  and  part-owners  of  a  vessel;  an  ad- 
mission hy  A.  as  to  a  subject  of  co-part-oaj»cr«/wj^>,  but  not  of  co- 
parinershipy  is  not  binding  on  B.  Jaggcrs  v.  Binnings  and  another, 
IStarkie,  64. 

473.  Goods  arc  supplied  to  A,  and  B.  (who  are  partners),  aAer 
notice  by  A.  that  he  will  not  be  answerable  for  any  goods  subse- 
quently sent ;  it  Ls  incumbent  on  tlie  plaintii!^  in  an  action  for  the 
price  of  such  goods,  to  prove  some  act  of  adoption  on  tlie  part  of 
^i.,  or  that  he  has  derived  benefit  from  tiie  goods.  Willis  v.  Dyson, 
1  Starkic,  164. 

474.  la  .  action  by  partners,  it  is  not  sufficient  to  prove  the 
several  surnames,  without  proving  also  the  Christian  names,  of  the 
members  of  the  tirm,  as  stated  in  the  deolaratiojQ*  Accerro  and  others 
y.  Petroni,  1  Starkie,  100. 

475.  In  an  action  against  the  drawers  of  a  bill  of  exchange, 
drawn  by  a  fum  upon  one  partner,  if  it  is  proved  that  the  bill  was 
accepted  by  tlie  diav/ee,  this  is  evidence  of  its  having  been  reguhuly 
drawn  ;  and  in  s.u  h  action  it  is  unnecessary  to  prove  that  the  drawers 
had  notice  of  the  bill  being  dishonoured.  Porthouse  v.  Parker,  1 
Camp.  82. 

476.  An  authority  to  execute  a  deed  must  be  by  deed  ;  and  if  one 
partner  acknowledge  that  he  gave  another  partner  authority  to  exc- 
icute  a  deed  for  him,  the  presumption  is  that  it  was  a  legal  au- 
thority, which  muist  be  under  seal  and  produced.  An  acknowledg- 
hient  is  not  sufiicieut.  Steii'litz  and  another  v.  £i?ginton  and  others, 
1  Holt,  141.         . 

477.  In  an  action  of  asaumpsit  against  one  partner,  evidence  may 
be  given  of  the  admission  of  another.  Thwaites  v.  Ridiardson, 
Peake,  16. 

478.  Prima  facie  evidence  of  a  partnership  having  been  given, 
the  declaration  of  one  ptutner  is  evidence  against  another  partner, 
Nichplls  v.  Uowding  and  another,  1  Starkie,  81. 

479.  A.  knows  that  an  intention  between  B.  and  C.  to  dissolve 
their  partnership  is  in  tlic  course  of  execution ;  if  j3.  afterwards  m- 
sists  upon  the  continuance  of  the  partnership,  it  lies  upon  him  io  show 
that  the  intention  has  befcn  abandoned.  Patersoh  v.  Zachariah  and 
another,  1  Starkie,  71.  .  •* 

480.  Notice  by  a  co-partner  that  the  partnership  has  been  dissol- 
ved, is  evidence  as  against  him  that  it  has  been  dissolved  by 
competent  means  ;  and  therefore  is  evidence  of  a  dissolution  by  deed, 
rf  a  deed  be  essential  to  such  dissolution.  Doe  v.  Miles,  1  Star- 
kie, 181. 

481.  Proof  of  the  insertion  of  a  notice  of  the  dissolution   of  a 
partnership,  although  but    once,  in  a  newspaper  taken   in  by  the 
party  sought  to  be  affected  by  the  notice,  and  left  at  his  houme  in  the 
usual  course,   is  evidence  to  be  leil  to  a  jury  without  strict  proof 
t. at  the  paper  ever  reached  the  party ;  but^ho  most  usual- and  pru- 
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dent  course  in  such  casea  is  to  give  notice  by  a  circular  letter.    Jen- 
Idnsand  another  v.  BUzard  aadanother,  1  Starkie,41dU 

482.  A  transfer  of  stock  is  evidence  on  a  plea  of  pa3maeQt  to  €in  Payment, 
action  on  a  bond.    Breton  v.  Cope,  Peake,  41. 

4S3.  Where  a  creditor,  having  received  the  note  or  bill  of  a  third 
person  in  payment  of  his  debt,  sues  his  debtor,  the  proof  that  the 
instrumeiit  was  dishonoured^  and  duo  laotioo  given,  lies  upon  him. 
iStedman  v.  Goocfa,  1  Esp.  N.  P.  C.  3.  ^i 

484.  Where  issue  is  taken  upon  fact  of  payment,  the  maaner  of 
the  payment  is  not<in  question ;  thus,  where  issue  is  taken  upon  the 
averment  that  the  consideration  of  an  annuity  stated  in  the  memorial 
to  have  been  paid,  was  not  paid.     Franco  v.  Lindo,  1  Esp.  C.  300. 

485.  Piqrment  of  a  banker's  check  given  by  the  defendant  to  the 
plaintiff,  is  evidence  of  the  payment  of  his  demand  Egg  v.  Barnett, 
3  Esp.  C.  196. 

486.  Fayvofint  of  a  note  of  hand  pa3^Ie  after  sight  may  be  pre- 
sumed after  the  lapse  of  twenty  years  from  the  date,  Duffield  v. 
Creed,  5  Esp.  C.  52. 

.487.  The  presumption  aiiaing  from  lapse  of  time  of  a  judgment 
being  satisfied,  is  not  rebutted  by  evidence  of  the  defendant  having 
been  in  extremely  embarrassed  circumstances,  and,  in  the  opinion  of 
those  who  knew  him,  incapable  of  paying  the  debt  scoured  by  the 
judgment.     WiUaume  v.  Gorges,  1  Camp.  217. 

488.  Where  there  ia  a  competition  of  evidence  upon  the  question 
whether  a  security  has  been  satisfied  by  payment,  the  possession  of 
that  security  by  the  claimant  ought  to  turn  the  acale.  Brembridge 
V.  Osborne,  1  Starkie,  374. 

489.  ^Mumpsit^  and  plea  of  set-off  for  money  lent  by  the  defend- 
ant to  the  plaintiff;  replication  denying  the  setroE  It  appears  that 
the  loan  took  place  thirteen  years  ago.  Although  the  statute  of  lirni* 
tations  is  not  a  legal  bar  to  the  action,  the  jury  may  presume  fron^ 
length  of  time,  and  other  circumstances,  that  the  debt  has  been  satis- 
fied.    Cooper  V.  Dame  Turner,  widow,  2  Starkie,  497. 

!490.  Payment  of  money  into  court  on  the  whole  declaration,  in  Payment  of 
a^  action  on  an  agreen^ent,  is  such  an  admission  of  the  agreement  money  ioto 
that  it  may  be  re^  without  further  proof.     Guillod  v.  Nock,  1  Esp.  c®"'*- 
Cr  347. 

, .  *?l:  -^^  M*^*"^  afler  paying  money  into  court,  may  still  insist  on 
his  mfancy  as  to  residue  of  the  demand,  since  the  money  paid  in 
may  be  for  necessaries.     Hitchcock  v.  Tyson,  2  Esp.  C.  481.  n. 

492.  The  plaintiff  may  be  nonsuited,  notwithstanding  the  defend- 
ant has  paid  money  into  court.     Smith  v.  Vale,  2  Esp.  C.  607. 

493.  Where  money  is  paid  into  coint  generally  upon  a  declaiation 
in  contract,  it  admits  the  existence  of  a  contract  in  every  transaction 
which  is  capable  of  being  converted  into  a  contract  by  the  assent  of 
the  parties ;  as  in  the  case  where  A.  sues  B.  as  for  the  sale  of  goods, 
which  in  point  of  fact  were  taken  tortiously.  Bennett  v.  Francis  4 
Esp.  C.  28. ;  S.  C.  2  B.  &  P.  550.  ' 

494.  In  an  action  on  a  valued  policy  of  insurance,  the  payment  of 
money  into  court  upon  a  count  which  states  a  total  loss,  and  the 
plaintiff  is  bound  to  prove  that  he  has  suffered  damage  from  the  cap- 
ture  beyond  the  amount  of  the  sum  paid  into  court.  Rucl^r  v.  Pals- 
grave, 1  Camp.  557. 

1  ^^?A*  ^^^^^^  ^®  ^^  to  pay. money  into  court  will  entitle  tb&.. 
plamtiff  to  a  verdict  with  nominal  damages  ;  unless  the  defendant 
pro\'e  that  he  has  paid  the  costs  under  tlie  rule,  pursuant  to  the  mas- 
ter  8  allocatur.     Horsburgh  v.  Orme,  1  Camp,  558.  n. 
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496.  So,  if  tftdr  action  brought  the  money  sought  to  be  recovered 
18  paid  without  a  rule  of  cotttt,  the  phdntiflr  mtist  have  a  verdict.  At- 
kinson V.  Thomt<Mi,  1  Camp.  559.  n. 

497.  In  indelntaiua  iummpsti  for  goods  sold,  pa3rraent  of  money 
into  court,  after  a  particular  stating  that  the  action  is  brought  for  the 
price  of  a  certain  lot  of  goods  sold  to  the  defendant  on  such  a  day 
by  A,  £»y  the  phuntifl**^  bnHcer  <1oa«  not  admit  that  the  goods  pur- 
chased by  the  defendant  of  .^.  B.  on  the  day  speeified  were  die  pro- 
perty of  die  plaintiff.     Blackburn  v.  Scholes,  8  Camp.  341. 

498.  In  an  action  of  covenant,  if  money  be  paid  into  court  on  any 
one  of  the  breaches,  it  is  unnecessary  to  prove  the  deed.  RandaH 
V.  Lynch,  2  Camp.  366. 

499.  Goods  having  been  sold  to  the  defendant  by  sanijple  at  a  sti- 
pulated price,  he  cannot,  afler  payment  of  money  into  court  in  an  ac- 
tion of  indebitatus  (tssumpsit  insist  upon  any  defect  in  the  goods, 
since,  by  the  payment  of  money  into  court,  he  admits  the  original 
contract ;  if  a  purchaser  means  to  insist  on  such  an  objection,  he 
ought  to  return  the  goods.     Leggett  v.  Cooper,  2  Starfcie,  1 08. 

500.  Payment  of  money  into  court  can  only  be  proved  by  the  mU 
for  paying  it  in.     Israel  v.  Benjamin,  3  Camp.  41. 

501.  Tlie  taking  money  out  of  court  is  not  conclusive  as  to  the 
real  extent  of  the  plaintiff's  demand.  Hildyard  v.  Blowers,  5  Esp. 
C.  69. 

502.  In  an  indictment  for  peijuiy  committed  on  the  trial  of  a  for- 
mer cause,  the  prosecutor  should  be  prepared  to  prove  the  vthoh  of 
the  defendEmt's  evidence.     Rex  v.  Jones,  Peake,  38. 

503.  Though  to  support  an  indictment  for  perjury  committed  on  a 
ibrmer  trial,  the  prosecutor  must  in  general  prove  the  whole  of  the 
defendant's  examination,  yet  where  the  perjuir  was  committed  in 
swearing  to  a  fact  not  connected  with  the  general  merits  of  the  cause, 
proof  ot*  the  cross«examination  only  is  suflicient.  Rex  v.  Dowlin, 
Peake,  170. 

504.  On  an  indictment  for  perjury  in  an  answer  to  a  bill  in  cban- 
eery,  it  is  sufficient  evidence  of  the  defendant  havinc  sworn  to  the 
truth  of  the  answer  to  prove  his  signatare  to  it,  and  me  signature  of 
the  master  in  chancery  before  whom  it  purports  to  be  sworn.  Rex 
V.  Benson,  2  Camp.  508. 

605.  In  an  action  for  distuibing  plaintiff's  enjoyment  of  a  pew 
claimed  in  right  of  a  messuage,  an  old  entry  in  the  vestry-book, 
signed  by  the  churchwardens,  stating  that  the  pew  had  been  repaired 
by  the  then  owner  of  the  messuage  (under  whom  plaintiff  clairos)|^ 
in  coHsidemtion  of  his  using  it,  is  admissible  evidence  to  prove  tha 
piamtiff^s  right  to  the  pew.     Price  v.  Little  wood,  3  Camp.  288. 

506.  In  an  action  on  14  G.  3.  c.  49.  by  the  treasurer  of  the  cot- 
lego  of  physicians,  to  prove  his  right  to  sue  in  that  capacity,  it  is 
enough  to  put  in  the  annals  of  the  Cmnitia  Majoria^  recording  bis 
appointment,  and  to  show  that  he  afterwards  acted  as  treasurer, 
without  calling  any  one  who  was  present  at  the  election.  Budd  v. 
Foulks,  3  Camp.  405. 

507.  Evidence  of  a  general  perception  of  rent  of  the  tenements 
of  which  those  demanded  formed  part,  held  to  be  sufficient  proof  of 
possession  to  support  a  fine  levied  with  proclamations  against  the  plea 
quod  partis  finis  nil  h-almerunt^  &.C.,  so  as  to  bar  the  heir  who  never 
made  actual  entry  afler  the  death'of  his  ancestor.  Hardman  v.  Clegg, 
1  Holt,  657. 

508.  It  is  not  sufficient  prima  facie  evidence  of  a  letter  being  scot 


by  the  post,  thai  it  was  written  by  a  merchant  in  his  countings-house, 
and  put  down  upon  a  table  for  the  purpose  of  being  carried  from 
thence  to  the  post^ffice,  and  that  by  the  course  of  business  in  the 
counting-house  all  letters  deposited  on  this  table  ar^  cairied  to  the 
post-office  by  a  porter.     Uetherington  v.  Kemp,  4  Camp.  193. 

509*  The  fMWfea  by  itself,  without  proof  of  the  Judgment  thereon,  Postea. 
is  evidence  of  a  verdict  far  the  sum  insdorsed,   and  therefore   of  the 
debt     Garland  v.  Scoones,  2  £sp.  C.  648. 

510.  In  an  action  by  one  defendant  in  at9tiiiip»t  against  a  co- 
defendant,  the  poatta  is  evidence  to  prove  the  amount  of  the  da- 
mages ;  but  {sembU)  the  indorsement  of  the  costs  with  the  master's 
allocatur  on  the  poatea  is  not  sufficient  to  c^ntitle  the  plaintiff  to  re- 
cover half  of  the  costs,  without  producing  the  judgment.  Foster  y. 
Cbmpton,  2  Starkie,  364. 

511.  After  the  existence  of  an  appointment  or  pther  fact  has  been  ^resumptioa. 
shown,  its  continuance  will  be  presumed   until  the  contrary  appear. 

Rex  v.  Budd,  5  £sp.  C.  230. 

512.  Where  there  has  been  no  fraud  on  the  part  of  the  defendant, 
the  presumption  of  law  is  against  the  demand  of  the  plaintiff,  Clunnes 
V.  Pez2ey,  1  Camp.  8. 

513.  On  proof  that  goods  which  cannot  be  exported  without  a  li- 
cense, were  entered  for  exportation  at  the  custom-house,  it  will  be 
presumed  that  there  was  a  license  to  export  them.  Van  Omeron  v. 
Dowick,  2  Camp.  44. 

514.  In  an  action  by  the  assignees  of  a  bankrupt,  upon  proof  that 
the  petitioning  creditor's  debt  once  existed,  the  law  will  presume 
that  it  continued  down  to  the  time  of  the  bankruptcy.  Jackson  v. 
Irvin,  2  Camp.  50. 

515.  Under  a  plea  of  coverture,  where  it  appeared  that  the  de- 
fendant's husband  went  abroad  twelve  years  ago.  Held,  that  she  was 
hound  to  prove  that  he  was  alive  within  seven  years.  Howell  v.  De 
Pinna,  2  Camp.  113. 

516.  ICfa  person  who  is  not  a  modeller  or  statuary  exposes  to  sale 
a  pirated  bust,  this  is  not  presumptive  evidence  of  his  having  made  it. 
Gahagan  v.  Cooper,  3>  Camp.  115. 

517.  Proof  Uiat  the  plaintiff  wrote  a  letter  to  the  defendant,  pur- 
porting to  contain  a  bill  of  exchange,  with  directions  how  the  product 
should  be  applied,  and  that  the  defendant  soon  ailerwards  had  a  bill 
in  his  possession,  which  answered  the  description  contained  in  the 
letter,  affords  presumptive  evidence  that  both  the  letter  and  the  bill 
found  their  way  to  tlie  defendant.  Kieran  v.  Johnson  and  another,  1 
Starkie,  109. 

51^.  Where  a  vessel  is  proved  to  have  sailed,  and  has  not  been 
heard  of  for  two  or  three  years,  it  is  to  be  presumed  that  she  is  lost, 
but  at  what  time  an  individual  who  sailed  on  board  of  such  vessel 
perished,  is  to  be  coUoctod  by  the  jury  from  the  particular  circum« 
stances  of  the  case.     Watson  and  wife  v.  King,  1  Starkie,  121. 

519.  It  is  to  be  presumed,  that  a  broker  who  has  bought  goods 
for  his  prmcipal,  has  done  every  thing  requisite  according  to  the  usual 
course  of  dealing  for  the  completion  of  the  purchase.  Boville  and 
another  V.  Bradbmy,  1  Starkie,  136. 

520.  If  the  agent  to  whom  goods  have  been  consigned  by  his 
principal  for  sale,  refijse,  ai\er  a  reasonable  time  has  elapsed,  to  ac- 
count for  them,  it  is  to  be  presumed  that  the  agent  has  sold  them  ; 
and  in  such  case  a  bill  of  particulars,  stating  the  demand  to  be  for  the 
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goods  (which  it  specifies),  and  for  money  had  and  received,  &c.,  m 
sufficient.     Hunter  v.  Welsh,  1  Starkie,  224. 

521.  The  question  being,  whedier  a  piece  of  doth  has  been  re- 
turned by  the  defendant  to  the  plainti^  the  production  of  a  note  by 
the  defendant,  in  which  the  plaintiff  requests  him  to  return  the  piece 
by  the  bearer,  is  prima  facie  evidence  to  shew  that  the  piece  has 
been  returned  ;  and  the  plaintiff  ought  to  call  the  bearer  of  the  note 
to  show  that  the  piece  had  not  been  returned  through  him.  Sbep* 
herd  v*  Currie,  1  Starkie,  454. 

522.  In  a  declaration  for  keeping  a  dog  which  killed  several  of  the 
plaintiff's  sheep,  it  is  alleged  that  the  defendant  knew  that  the  dog 
was  accustomed  to  bite  and  kill  sheep  :  Proof  must  be  given  that  the 
dog  had  previously  bit  sheep ;  and  the  fhct  cannot  be  inferred  from 
die  circumstance  of  the  dog's  having  before  sptung  upon  a  man. 
Hartley  v.  Halliwell,  2  Starkie,  212. 

523.  There  is  no  fixed  rule  of  law  with  regard  to  the  time  af^er 
which  a  missing  ship  shall  be  reputed  to  be  lost.  It  is  in  aU  cases 
a  question  of  presumption,  to  be  governed  by  the  circumstances  of 
the  particular  case.     Houstman  v.  Thornton,  1  Holt,  242. 

ProdacfioD  of         524.  In  trespass  for  seizing  the  plaintiff's  ship,  Lord  Kenyon 
writiogs.  permitted  k  witness  served  witii  a  mbpctna  duces  tecvmhy  the  plainti^ 

to' withhold  a  warrant  of  attorney.     Miles  and  another  v.  Dawson,  I 

Esp.  C.  405. 

525.  Notice  to  produce  papers  must  be  given  a  reasonable  time 
before  trial.     Sims  v.  Kitchen,  5  Esp.  C.  46. 

526.  The  solicitor  to  a  commission  of  bankruptcy  is  booixd  to 
produce  them  when  served  with  a  subpiima.  Pearson  v.  Fletcher, 
6Esp.  C.  91. 

527.  A  party  served  with  a  9id)pCBna  duces  tpcum  is  bound  to  have 
the  writings  at  the  trial  ready  to  be  pi'oduced  in  whatever  way  he 
came  by  them.  Amey  v.  Long,  6  Esp.  C.  116. ;  S.  C.  9  East,  485w 

528.  Although  a  paper  may  be  in  ^e  legal  custody  of  .^.,  if  it  is 
in  the  actual  possession  of  j9.,  he  is  bound  to  produce  it  under  a  sub* 
ffBiw,  ducts  tecum,     Amey  v.  Long,  1  Gamp.  14.  180.  a. 

529.  If,  upon  a  notice  to  produce  books  of  accoimt,  they  are  not 
produced,  this  circumstance  affords  no  legal  ground  for  any  inference 
respecting  their  contents,  aikl  merely  entitles  the  opposite  party  to 
prove  their  contents  by  parol  evidence.  Cooper  and  another  v. 
Gibbons,  3  Camp.  363. 

530.  A  solicitor  to  a  third  person  is  bound  to  produce  his  client's 
lease  executed  by  the  defendant,  provided  the  production  will  nol 
operate  to  tiie  prejudice  of  his  client.  But  if  the  reading  of  such 
a  document  would  operate  to  the  prejudice  of  a  third  person^  th& 
court  will  not  direct  it  to  be  read.  Copeland  v.  Watts  and  another, 
1  Starkie,  95. 

531.  Service  of  notice  on  the  wife  of  the  defendant's  attorney  at 
his  lodgings  to  produce  a  lease,  on  the  evening  before  trial,  i-s  iiiraufli- 
cient     Doe  ex  deni.  Wartney  v.  Grey,  1  Starkie,  283. 

532.  Notice  to  the  defendant  to  produce  an  order  relating  to  th» 
ship  which  it  appears  the  defendant  has  delivered  to  the  captain,  is 
sufficient,  on  th^fault  of  production,  to  entitle  the  plaiitf iil's  to  givo 
parol  evidence  oftlie  order,  since  tlie  possession  of  the  captain  is  for 
this  purpose  the  possession  of  the  defendant.  Baldney  and  another 
V.  Ritchie,  1  Starkie,  338. 

533.  Upon  a  subpoena  duces  tecum  a  witness  is  bound  to  produce  a 
paper  which  he  has  in  his  actual  custody,   though  the  legal  right  aad 
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property  in  such  paper  belong  to  another.  The  court,  however,  lA 
all  such  cases,  will  exercise  their  discretion  in  deciding  what  papers 
shall  be  produced,  and  under  what  qualifications,  as  respects  the 
interest  of  the.  witness.  Such  witness  is  bound  to  produce  thoro, 
though  there  be  a  regular  way  prescribed  by  law  for  obtaining  such 
documents.     Corsen  v.  Dubois,  1  Holt. 

534.  In  an  action  for  repairing  a  cart,  an  entry  in  the  books  of  Property* 
the  receiver  of  duties  on  cftrts,  is  not  e\'idence  of  property  in  tlie 
defendant,  without  proof  that  it  was  made  at  his  instaiico*     Weaver 
V.  Prentice  and  another,  1  Esp.  C.  369. 

635.  Acts  of  ownership  are  conclusive  evidence  of  property 
against  supposed  unexercised  rights.  Curzon  and  another  v.  Lo^ 
max,  5  Esp.  C.  60. 

536.  In  trover  for  bank-notes,  to  prove  that  they  belonged  to  the 
plaintiff,  the  evidence  was,  that  they  had  been  delivered  out  by  a 
banker's  clerk  (to  what  person  he  could  not  toll)  in  payment  of  a 
cheque  which  was  payable  to  the  plaintiff  or  bearer.  This  held  to 
be  prima  facie  evidence  of  property.  Greenstreet  v.  Carr,  1  Camp# 
661. 

537.  Possession  Js  prima  facie  evidence  of  property  in  negotiable 
instruments.  Therefore,  in  trover  for  a  bank-note,  it  is  not  iT  prima 
facie  case  for  the  plaintiff  to  prove  that  the  note  belonged  to  him,  and 
that  the  defendant  afterwards  converted  it ;  and  the  defendant  will 
not  be  called  upon  to  show  his  title  to  the  note,  without  evidence 
from  the  other  side  that  he  got  possession  of  it  mala  fide,  or  without 
consideration.     King  v.  Milson,  2  Camp.  5. 

538.  In  an  action  for  rent,  to  entitle  the  tenant  to  deduct  the  Property  tan* 
property  tax,   it  is  sufficient  to  prove. the  payments  to  the  collector, 

without  producing  the  assessments.     Philips  v.  Beer,  4  Camp.  266.       '' 

539.  A  record  is   conclusive  of  those  matters  only  which  appear  H,eeord« 
upon  the  face  of  it,  and  not  by  collateral  evidence,  to  have  been  lit- 
igated.    Sintzenick  v.  Lucas,  1  Esp.  N.  P.  C.  44. 

540.  To  prove  an  examined  copy  of  a  record,  it  is  sufficient  for  a 
witness  to  swear,  that  he  examined  the  copy  while  another  person 
read  the  original.  Reid  v.  Margison,  1  Camp.  469.  Giles  v.  Hill, 
1  Camp.  471  n.  S.  P. 

541.  Before  a  document  can  be  read  as  a  record,  it  must  be  proved 
either  that  it  came  out  of  the  hands  of  the  officer  of  the  court,  or 
from  the  proper  place  of  depositing  the  records  of  the  court  of  whicli 
it  professes  to  be  a  record,  and  the  contents  of  the  document  itself 
cannot  be  called  in  aid  in  support  of  such  proof.  Adamthwaite  v« 
Synge,  1  Starkie,  183. 

542.  The  inspection  of  a  record  is  within  the  peculiar  province  of 
the  court ;  and  therefore  if  a  doubt  arise  as  to  any  word  upon  a  rec- 
ord, the  court,  and  not  the  jury,  must  resolve  that  doubt*  Rex  v« 
Hucks,  1  Starkie,  521. 

543.  It  is  evidence  of  the  insufficiency  of  pledges  in  rcpfet?! n,  tliat  KepreTia* 
they  have  made  default  in  the  payment  of  debts  which  they  had  prom- 
ised, on  fq)phcation,  to  discharge.     Gwyllira  v.  Scholey  and  another, 

6  Esp.  C.  100. 

544.  In  repleviriy  the  declarations  of  the  person  under  whom  the 
defendant  makes  cognizance,  are  not  evidence  for  the  plaintiff.  Hurk 
y.  Horn,  2  Camp.  92. 

545.  If  the  abandonment  of  a  contract  be  made  the  ground  of  an  Retcindh^ 
action,  it  is  not  competent  to  the  plaintiff  to  show  that  a  contract  has  coniracto, 
existed  and  been  abandoned,  without  proving  the  specific  contract. 
Walker  v.  Constable,  2  Esp.  C.  659  ;  S.  C.  1  B.  &  P.  306. 
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546.  In  an  action  for  money  had  and  received,  to  recover  back 
money  paid  to  the  defendant,  it  is  not  necessary  to  show  that  he  ki»w 
he  was  not  entitled  to  receive  it.     Robinson  v.  Anderton,  Peake,  94. 

647.  It  is  matter  of  evidence  whether  certain  goods  are  those 
mentioned  in  a  notice  or  schedule.     Holsten  v.  Jumpson,  4  Esp.  C. 

189. 

648.  The  statute  2  G.  2.  c.  26.^  exempting  seamen  from  producing 

the  written  agreement  for  wages,  only  ai>plies  to  actions  for  wages  ; 
not  therefore  to  an  action  by  a  seaman  against  the  master  for  a  wrong- 
ful act  which  prevented  him  from  earning  his  wages.     Johnson  ▼. 

Lewellin,  6  Esp.  C.  101.  ,       ,  .    .^ 

649.  In  an  action  for  seamen's  i^-ages,  tlie  plaintiff  may,  under 
2  G.  2.  c.  36.,  give  evidence  of  the  contents  of  the  ship's  articles, 
without  having  served  a  notice  to  produce  them.     Bowman  v.  Mau- 

xelman,  2  Camp.  315.  ,       ,  ,  ,  .  *. 

650.  Held,  tliat  on  a  count  for  work  and  labour,  a  seaman  might 
recover  for  wages  during  a  hostile  embargo  in  a  foreign  port,  while 
he  was  imprisoned  on  shore,  on  proof  that  the  crew  were  restored  to 
the  ahip,  and  that  she  completed  the  voyage  and  earned  freight,  with- 
out producing  the  order  by  which  the  embargo  was  taken  off.  De- 
lamainer  v.  Wintcringham,  4  Camp.  186. 

651.  In  an  action  for  the  seduction  of  a  daCfehter,  the  plainUffmay 
prove,  in  addition  to  the  loss  of  service,  tlie  extent  of  her  sufferings 
and  loss  as  a  parent.     Bedford  v.  M*Cowl,  3  Esp.  C.  119. 

662.  In  an  action  for  seducing  the  plaintiff's  daughter,  ptr  qtiod 
$erviiUm  amUit^  the  plaintiff  cannot  examine  witnesses  to  the  daugh- 
ter's general  character,  except  m  answer  to  evidence  of  general  bad 
eharacter  adduced  on  the  part  of  the  defendant.  Bamlield  v.  Massey» 
1  Camp.  460. 

653.  In  an  action  for  seducing  the  plaintiff's  daughter,  evidence 
cannot  be  admitted  that  the  defendant  accomplished  the  seduction  by 
means  of  a  promise  of  marriage.     Dodd  v.  N  orris,  3  Camp.  519,  ^ 

654.  In  an  action  brought  by  a  parent  for  the  seduction  of  his 
daughter,  it  is  not  necessary  to  sustain  the  action,  that  the  daughter 
should  be  produced  as  a  witness  at  the  trial.  Farmer  v.  Joseph,  1 
Holt,  451. 

655.  Where  to  debt  on  bond  the  defendant  pleaded,  that  1100/. 
was  due  and  no  more,  and  undertook  to  discharge  himself  therefixHn 
by  a  set-off;  and  the  plaintiff  replied  generally,  that  a  laiger  suat 
was  due,  to  wit,  the  sum  1750/.  Held,  that  the  plaintiff  was  bound 
to  prove,  that  more  than  1 100/.  was  due.    Bell  v.  Shaw,  1  Holt,  293.r 

556.  Evidence  that  the  original  defendant  acknowledged  the  debt, 
is  admissible  in  an  action  against  the  sheriff  for  a  false  return.  Kemp- 
land  V.  Macauley,  Peake,  65. 

557..  To  connect  the  sheriff  with  his  bailiff,  it  is  sufficient  to  prove 
(by  an  office  copy,)  the  writ,  return  and  indorsement  of  the  baiLiff's- 
name  thereon,  and  that  it  is  the  practice  of  the  sherifi^s  office  to  in* 
dorse  the  writ  witii  the  name  of  the  bailiff  to  whom  the  warrant  was 
deUvered.     M'Neil  v.  Ferehard  and  another,  1  Esp.  C.  263. 

658.  In  an  action  against  the  sheriff  for  a  false  return  to  a^.  Jtu^ 
to  prove  that  a  bill  of  sale  by  the  debtor  was  fraudulent,  bis  de- 
darationatthetimeof  executing  it  are  admissible,  but  not  those  subse- 
quent to  the  execution.  Phillips  v.  Earner  and  another,  1  Esp.  C 
367. 

559.  Ad  indorsement  by  a  sheriff's  officer  on  liis  warrant  is  evl^ 
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dence  against  his  surety  sued  by  the  sheri^,  without  calling  the  ofii-> 
cer  himself.     Perchard  and  another  v.  Tindall,  1  £sp.  C.  394. 

560.  Proof  that  the  party  to  whom  the  sheriff  has  returned  nan 
est  invent  might  have  been  arrested,  is  sufficient  in  an  action  for  a 
false  return.     Beckford  v.  Montague,  2  Esp.  475. 

561.  In  an  action  against  the  sheriff  for  an  escape,  the  same  evi- 
dence of  the  demand,  that  would  be  sufficient  against  the  party 
escaping,  is  sufficient  against  the  sheriff.  Sloman  v.  Heme,  2  Esp. 
C.  695. 

562.  A  bill  of  sale  executed  by  the  sheriff,  recitmg  the  writ,  sei* 
zure,  and  sale  of  the  property,  is  sufficient  to  charge  him  in  trespass 
for  taking  it.     Woodward  v.  Larking,  3  Esp.  C.  2S6. 

663.  In  an  action  of  trespass  against  the  sheriff  for  seizing  the 
plaintiff's  goods,  to  connect  the  defendant  with  the  trespass,  it  is 
sufficient  to  prove  the  warrant  under  which  the  goods  were  seized 
by  the  bailiff.     Grey  v.  Smith,  1  Camp.  3S7. 

564.  In  an  action  against  the  sheriff  for  a  false  return  to  a  writ, 
what  was  said  by  the  bailiff,  to  whom  the  warrant  under  it  was  di- 
rected, when  asked  by  the  plaintiff's  attorney  before  the  return  of  the 
writ,  why  he  did  not  execute  it  ? — ^is  evidence  against  the  sherifE 
North  V.  Miles,  1  Camp.  3S9. 

565.  So  of  what  the  bailiff  says,  when,  after  arresting  the  person 
named  in  the  writ,  he  takes  him  into  another  coun^.  Bowsher  v. 
Calley,  1  Camp.  391.  n. 

566.  In  an  uction  against  the  sheriff  for  not  arresting  a  person  on 
mesne  process,  notice  of  this  person  being  within  the  defendant's 
bailiwick,  given  to  the  undersheriff 's  agent  in  London,  is  no  evidence 
of  such  notice  to  the  defendant.     Gibbon  v.  Coggon,  2  Camp.  189. 

567.  In  an  action  against  the  sheriff  for  a  false  return,  to  connect 
him  with  the  acts  of  a  particular  officer  in  the  execution  of  the  writ, 
it  is  not  enough  to  show  that  this  officer's  name  is  written  in  the 
mai^gin  of  the  examined  copy  of  the  writ  and  return.  But  without 
producing  the  warrant,  it  was  held  to  be  enough  to  give  in  evidence 
a  paper  issued  by  the  sheriff's  office  and  directed  to  this  officer,  re- 
(rairing  him  to  give  instructions  for  making  a  return  to  the  writ«- 
Jones  V.  Wood  and  another,  3  Camp.  228. 

568.  In  an  action  a^nst  thd  sheriff  for  an  escape  upon  mesne  pro- 
cess, it  is  enough,  without  producing  the  warrant,  or  giving  direct 
evidence  of  the  arrest  or  escape,  to  prove  the  sheriff's  return  of  cept 
corpusy  and  to  sbow  that  the  party  did  not  put  in  bail,  and  was  not 
in  the  sheriff's  custody  at  the  return  of  the  writ.  Fairlie  v.  Birch  and 
another,  3  Camp.  397. 

569.  In  order  to  charge  the  sheriff  with  the  act  of  the  bailiff  in  an 
action  for  extortion,  it  U  not  sufficient  to  produce  a  copy  of  the  pre- 
cept with  the  bailiff's  name  indorsed  upon  it,  although  the  sheriff 
has  returned  cepi  carpfts ;  the  plaintiff,  in  such  case,  must  either  pro- 
duce the  warrant,  or  prove  some  recognition  of  the  act  of  the  bailiff 
by  the  sheriff.  But  it  is  not  essential,  in  such  case,  to  produce  the 
warrant ;  the  privity  between  the  sheriff  and  the  bailiff  may  be  proved 
by  showing  that,  upon  the  arrest,  a  bail  bond  was  executed  and  de- 
livered to  the  bai'iif,  who  returned  it  to  the  sheriff,  upo:i  which  the 
latter  made  his  return  of  cepi  corpus,  Martin  v.  Bell  and  another, 
I  Starkie,  413. 

570.  In  an  action  aa;ainst  the  shoriif  for  an  escape  on  mesne  pro  • 
cess,  an  admission  by  the  defendant  in  the  former  action  as  to  his  li- 
ability is  evidence  against  the  sheriff.  Wilson  v.  Bridges,  2  Starkie, 
42. 
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57 1.  In  an  action  against  the  Bheiiif,  in  order  to  connect  him  with 
the  act  of  his  bailifT,  it  is  sufficient  to  produce  the  writ,  with  the  name 
of  the  LailifT  indorsed  upon  it,  in  the  sherifPs  office,  it  being  the 
course,  ill  the  sheriff's  office,  to  indorse  upon  the  writ  the  name  of 
Uio  bailid'  by  whom  it  is  to  be  executed.  Tealby  r.  Gascoigne, 
2  Starkie,  202. 

672.  In  an  action  against  the  sheriff  for  an  escape,  the  regular 
way  of  connecting  him  with  his  officer,  so  as  to  make  him  responsible 
for  hi^  act,  is  by  the  production  of  the  warrant.  But  any  recogni- 
tion by  the  shenff,  that  the  officer  acted  under  his  authority,  will 
dispense  with  the  necessity  of  producing  it.  An  indorsement  upon 
the  writ  (returned  and  filed  by  the  sheriff)  of  the  name  of  the  officer, 
is  not  sufficient  to  make  the  sheriff  responsible,  without  proving  that 
his  name  was  written  upon  it  by  the  authority,  or  with  the  privity  of 
tlie  sheriff  The  writ,  with  the  sheriff's  return  upon  it,  is  only  evi- 
dence against  him,  to  the  extent  of  his  duty  under  it,  and  it  is  no 
part  of  his  duty  to  annex  the  officer's  name  to  the  return.  HiU  v. 
Leigh  and  another,  1  Holt,  217. 

573.  In  an  action  against  a  sheriff  for  a  false  return  of  nulla  6ofia, 
it  is  sufficient  for  him  to  show  that,  before  execution  executed,  a 
Mr  it  of  error  was  allowed,  although  the  levy  was  made  before  notice 
of  the  allowance,  since  the  >\Tit  of  error  operated  as  a  mperaedtoi 
from  the  time  of  its  allowance.  And  notwithstanding  the  levy  was 
made  before  notice  of  the  allowance,  yet  the  return  of  nuUa  bona 
is  unobjectionable,  since  after  tlie  allowance  the  levy  could  not  legally 
have  been  made.  Cleghom  v.  Desanges,  1  Gow.  66. 
&ip«  574.  In  an  action  on  st.  b7  Geo.  3.  c.  73.  against  the  master  of 

one  ship  for  knowingly  retaining  a  deseiter  from  another,  if  it  ap- 
pears that  the  deserter  was  serving  in  his  own  ship  under  articles, 
they  must  b^  produced  by  the  plaintiff.  Martin  v.  Greenleaf,  2  £sp. 
C.  729. 

575.  The  register  of  a  ship  then  registered  for  the  first  time  is 
evidence  of  property,  without  proving  how  the  party  became  entitled 
to  her.     Woodward  v.  Larking,  3  Esp.  C.  287. 

576.  Directions  to  the  captain  to  go  on  board  and  take  command 
of  the  vessel,  pay  the  seamen,  and  draw  bills  on  tlie  party  for  the  use 
of  the  vessel,  are  evidence  of  sole  ownership.     Marsh  v.  Kobinsou, 

4  Esp.  C.  99. 

577.  The  register  of  a  ship  i^  not  by  itself  sufficient  proof  of  own- 
ership to  charge  ope  as  owner.     Ditchbum  v.  Spiuckiin  and  others, 

5  Esp.  C.  31. 

578.  To  prove  that  A.  is  liable  as  a  registered  owner  of  a  ship, 
entries  in  the  custom-house  books  of  the  port  of  London,  and  of  the 
out  port  to  which  the  ship  belongs,  stating  that  she  was  transferred 
to  A.  by  B,y  the  original  owner,  are  not  sufficient  evidence.  Frazer 
v.  Hopkins,  f2  Camp.  171.     • 

579.  In  an  action  against  several  defendants  for  stores  supplied  to 
a  ship  by  order  of  the  captain,  the  register  obtained  on  the  oath  bf 
one  of  the  defendants  is  prttna/ocfe  evidence  of  ownership  against 
all.     Stokes  v.  Came,  2  Camp.  839, 

580.  In  an  action  for  stores  supplied  to  a  shijr,  if  the  defendant 
pleads  in  abatement,  that  he  is  only  liable  jointly  with  others,  it  is 
not  enough  for  hun  to  produce  tlie  ship's  register  containing  the 
names  of  himself  and  those  others  as  owners  of  the  ship.  Flower  v. 
Young,  8  Camp.  240. 

^81.  In  an  action  against  the  owner  of  fi  ^hip  for  stores  supplied 
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to  her,  the  register  purporting  to  he  granted  on  the  oath  of  the  de- 
fendant, and  stating  hhn  to  be  sole  owner,  is  no  evidence  of  owner- 
ship.    Smith  V.  Fuge,  3  Camp.  456. 

582.  To  prove  that  a  ship  is  British  built,  a  British  register  so  de-> 
scribing  her  is  by  itself  no  evidence.  Reusse  v.  Meyers,  3  Camp. 
475. 

5B3.  An  entry  in  the  register-book  at  the  custom-house,  stating 
that  a  certificate  of  register  was  granted  on  an  affidavit  by  A.  that 
he  was  an  owner,  held  not  admissible  as  secondary  evidence  of  own- 
ership against  A.^  although  all  the  affidavits  on  which  registers  had 
T)een  gruited  were  burnt  at  the  custom-house.  Teed  v.  Martin  and 
others,  4  Camp.  00. 

584.  In  an  action  against  the  owners  of  a  ship,  it  is  sufficient 
prima  facie  evidence  of  ownership,  to  put  in  an  undertaking  to  appear 
for  them,  given  before  the  commencement  of  the  action,  by  the  per- 
son who  subsequently  acted  as  their  attorney  in  defending  it,  in 
which  he  describes  them  as  owners ;  without  further  proof  of  agency. 
Marshall  and  another  v.  Cliff  and  another,  4  Camp.  133. 

585.  In  an  action  against  the  owner  of  a  ship  for  money  supplied 
to  the  captain  at  a  foreign  port,  it  is  not  sufficient  to  prove  the  ad- 
vance of  a  much  larger  sum  than  was  necessary  for  the  use  of  the 
ship,  and  an  application  of  part  of  that  sum  to  such  uses,  and  that  the 
residue;  was  placed  to  the  private  account  of  the  captain.  It  is  es- 
sential to  prove  the  advance  of  a  specific  sum,  that  it  was  necessary 
for  the  use  of  the  ship,  and  that  it  was  so  applied  in  fact.  Palmer  v. 
Gooch,  2  Staikie,  428. 

586.  To  charge  the  owners  of  a  ship  with  money  advanced  to  the 
captain  in  a  foreign  country,  the  plaintiff  must  show  that  it  was  ne- 
cessary to  borrow  the  money,  and  must  prove  the  actual  application 
of  it.  Where  the  paper  in  which  a  party  charges  himself  with  the 
receipt  of  money,  likewise  contains  a  discharge  of  it,  it  is  not  admis- 
sible in  evidence.     Bogle  v.  Atty,  1  Gow.  50. 

587.  The  muster  roll  of  a  ship's  company  is  not  evidence  of  the  Ship  master 
death  of  a  particular  person  without  proof  of  identity.      Barber  v.  ^^' 
Hohnes,  3  Esp.  C.  190. 

588.  In  an  action  for  words  spoken  to  A.  concerning  the  phuntifi^  sbi  h  i* 
evidence  of  words  (not  themselves  actionable)  spoken  to  B.,  may  be       ^  ^  ' 
received  to  show  the  malice  of  the  defendant.     Mead  v.  Daubigny, 
Peake,  125. 

589.  Where  an  attorney  sues  for  defamatory  woVds  spoken  with, 
reference  to  his  conduct  in  a  cause,  the  proceedings  therein  must  be 
proved,  (t.  e.  by  a  copy  of  the  roll.)     Parry  v.  Coles,  1  fisp.  C.  399. 

590.  In  an  action  for  slander  other  words  tiesides  those  laid  in  the 
declaration  may  be  given  in  evidence  to  heighten  the  malice,  unless 
in  themselves  actioiuble.     Cook  v.  Field,  3  T.  A.  133. 

591.  Where  slander,  implies  a  charge,  that  the  plaintiff  was  not 
qualified  to  act  in  the  particular  character  which  he  assumed,  he  ought 
to  prove  his  qualification^  and  it  will  not  be  sufficient  to  show  that  he 
acted  in  that  capacity.  Moises  v.  Thornton,  3  £sp.  C.  4 ;  S.  C. 
8  T,  R,  303. 

592.  In  an  action  for  defamation  of  the  plaintifTs  general  charac- 
ter, evidence  of  general  good  character  is  admissible.  King  v. 
Waring  and  .wife,  5  £sp.  C.  13. 

593.  When  actionable  words  laid  in  tlie  declaration  are  proved, 
other  words  actionable  in  themselves  may  be  given  in  evidence,  to 

thow  quo  arumop  the  former  were  spoken.     Russel  v.  Macquistery  1 
Janp.  49.  Uk 
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694.  la  an  action  for  words  of  perjinj,  to  show  the  quo  animo^ 
the  plaintifi*  may  give  in  evidence  a  bill  of  indictment  subsequently 
preferred  by  the  defendant  against  him,  and  which  the  grand  jury  re- 
turned ^gnoromtM.     Tate  V.  Humphrey,  2  Camp.  73.  n. 

595.  In  an  action  for  words,  which  may  be  understood  to  convey 
a  charge  either  of  felony  or  fraud ;  although  they  would  be  acti<Mia- 
ble  in  the  latter  sense,  as  well  as  the  former,  if  the  declaration  con- 
tains an  inuendo,  that  the  defendant  thereby  meant  to  impute  felony 
to  the  plaintiff;  this  is  material  and  must  be  made  out  in  evidence. 
Smith  V.  Carey,  3  Camp.  461. 

596.  In  an  action  for  slander,  words  are  given  in  evidence  in  order 
to  prove  mahce  which  are  not  stated  in  the  dechuation,  the  defend- 
ant may  prove  the  truth  of  such  words.  Wame  v.  Chadwell,  2  Starkie, 
457. 

597.  In  an  action  for  slander,  it  is  not  competent  for  the  defend- 
ant, under  the  general  issue,  to  ofier,  in  mitigation  of  damages,  evi* 
dence  that  the  specific  facts  in  which  the  slander  consists,  and  for 
which  the  action  is  brought,  were  communicated  to  him  by  a  third 
person.     Mills  v.  Spencer,  1  Holt,  533. 

Stamp.  ^^^'  ^t  seems  that  an  indorsement  by  a  sherifi*i(  officer  on  his 

warrant  that  he  has  received  the  levy  money,  is  evidence  of  the  &ct 
without  being  stamped  as  a  receipt.  Percbard  and  another  v.  Tin* 
doll,  1  Esp.  C.  396. 

599.  Goods  consigned  to  A.^  upon  their  arrival,  are  landed  on  tb^ 
defendant's  wharf;  the  plaintiff,  in  an  action  of  trover,  may  prove 
his  title  by  parol,  although  the  bill  of  lading  which  has  been  indorsed 
to  him  cannot  be  received  in  evidence  for  want  of  a  stamp.  Dayia 
Y.  Reynolds,  1  Starkie,  115. 

600.  The  plaintiff  having  signified,  by  a  printed  prospectus,  the 
terms  on  which  he  is  ready  to  engage  to  perform  particular  services, 
may,  in  an  action  against  one  who  has  employed  him  to  render  those 
services  under  a  parol  agreement,  read  the  printed  [Hnospectus  tp 
show  what  the  terms  were,  although  it  is  not  stamped.  £4gar  v. 
Blick,  1  Starkie,  464. 

601.  In  an  action  for  work  and  labour,  a  proposal  on  the  part  of 
the  defendant,  which  was  not  finally  acceded  to,  containing  an  esti- 
mate of  the  amount  of  the  work,  may  be  read  in  evidence  by  the  de- 
fendant, although  it  be  not  stainped.  Peniford  v.  Hamilton,  2  Star- 
kie, 475, 

Stosk.  ^^^'  ^  ^^  action  for  not  accepting  stock  agreed  to  be  transferred 

on  request,  an  averment  that  the  plaintiff  was  ready  and  willii^  to 
transfer,  and  requested  the  defendant  to  accept  the  stock  whieh  he 
refused,  can  only  be  satisfied  by  showing  an  actual  tender  and  refusal, 
or  that  the  plaintiff  waited  at  the  bank  on  the  day  when  it  was  un- 
derstood tliat  the  transfer  was  to  be  made,  until  the  close  of  the  trans- 
fer books,  which  was  the  latest  time  when  the  transfer  could  be  made 
Bourdenave  v.  Gregory,  5  Esp.  C.  115  ;  S.  C.  6  East,  107. 

603*  SembUy  That  in  an  action  for  not  accepting  stock,  it  is  not 
necessary  by  the  statute  7  Geo.  2.  c.  8.  s.  6.,  for  the  plaintiff  to  show 
that  he  transferred  the  stock  to  another  at  the  next  possible  transfer 
day  afler  default  made  by  the  original  contractor,  provided  the  stock 
were  transferred  before  the  action  brought ;  though  if  the  pkuotiff 
might  have  obtained  more  for  the  stock  by  a  sale  on  any  intermediate 
day  between  the  original  default  and  die  actual  sale,  that  will  go  in 
reduction  of  the  damages  sustained  by  the  plaintiff  by  such  denuU« 
Bourdenave  v.  Gregory,  5  Esp.  C.  115 ;  S.  C.  5  East,  107. 
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604.  In  an  action  against  a  surety,  the  principal's  adniissi<Mis  are  Sareif. 
evidence  against  him.     Perchard  and  another  v.  Tindall,  1  Esp.  C. 

395. 

605.  lo  an  action  on  a  guarantee  for  the  debt  of  a  third  person, 
signed  by  one  of  two  partners  in  the  partnership  firm,  it  is  necessary 
to  give  some  evidence  beyond  the  relationship  of  partners  subsisting 
between  them,  that  the  one  who  signed  had  authority  to  bind  the 
other  by  the  guarantee.  But  for  this  purpose  it  would  be  sufficient 
to  prove  a  parol  acknowledgment  from  the  other  partner  subsequent- 
ly to  the  giving  of  the  guarantee,  or  to  shew  a  previous  course  of 
dealing,  in  which  similar  guarantees  had  been  given  in  the  partner- 
ship £m  with  the  privity  of  both  partners.  Duncan  v.  Lowndes  and 
another,  3  Camp.  478. 

606.  Where  a  declaration  avers  that  an  action  was  depending,  and  Snrpiutace. 
upon  which  fact  the  plaintifTs  right  of  suit  depends,  it  must  be  proved. 

Parry  v.  Collis,  1  fisp.  C.  399 ;  Herbert  v.  Jones,  Id.  442. 

607;  A  promise  to  pay  the  debt  of  another,  need  not  be  proved  to  Tender^ 
be  in  writing,  when  the  defendant  pleads  a  tender  to  the  count  on 
such  promise.     Middleton  v.  Brewer,  Peake,  15. 

608.  In  an  action  on  5  £liz.  c.  4.,  for  setting  to  work  in  a  trade,  Trade, 
a  person  who  has  not  served  an  apprenticeship,  if  the  trade  is  not 
enumerated  in  the  statute,  some  evidence  must  be  given  that  it  was 
known  and  practised  in  England  when  the  act  passed.     Martins  v. 
Galloway,  3  Camp.  121. 

609.  A  great  number  of  placards,  announcing  a  public  meeting  Trei^^n. 
in  Spa  Fields,  having  been  printed,  the  prisoner  takes  twenty-five  of 

them  away  from  the  printer's,  one  of  the  remaining  placards  may  be 
read  without  any  preparatory  evidence  as  to  the  original  manuscript, 
and  without  notice  to  the  prisoner  to  produce  the  twenty-five  copies. 
Rex  V.  Watson,  2  Starkie,  129. 

610.  Evidence  admitteS  of  a  seditious  speech  spoken  by  the  pri- 
floner,  although  not  set  out  in  substance  as  an  overt  act.  Rex  v. 
Watson,  2  Starkie,  132. 

611.  In  treason  and  felony,  evidence  may  be  given  of  the  finding 
articles  secreted,  although  they  were  found  at  a  time  subsequent  to 
the  prisoner's  apprehension.     Rex  v.  Watson,  2  Starkie,  137. 

612.  Papers  found  in  the  lodgings  of  a  co-conspirator,  at  a  period 
subsequent  to  the  apprehension  of  the  prisoner,  may  be  read  in  evi- 
dence, although  no  absolute  proof  be  given  of^  their  previous  exisV 
ence,  where  strong  presumption  exists,  that  the  lodgings  had  not  been 
entered  by  any  one  in  the  interval  between  the  apprehension  and 
the  finding,  and  where  the  papera  are  immediately  connected  with 
the  objects  of  the  conspiracy  as  detailed  in  evidence.  Rex  v.  Wat- 
son, 2  Starkie,  140. 

613.  Qucere,  Whether  seditious  questions  and  answers  found  in 
the  possession  of  a  co-conspirator,  but  not  published,  may  not,  from 
their  close  connection  with  the  nature  and  object  of  the  conspiracy, 
be  read  in  evidence,  although  no  positive  and  direct  proof  be  given 
that  use  was  to  be  made  of  this  or  any  other  such  instrument  in 
furtherance  of  the  design.  If  such  positive  evidence  were  to  be  giv- 
en, the  document  would  certainly  be  admissible.     Rex  v.  Watson, 

2  Staricie,  141.  TrespaM. 

614.  In  trespass  q,  c.  /.,  the  defence  is  that  JVf.  P.  was  the  owner 
of  the  loeuB  in  giio,  and  that  the  defendant  entered  by  the  direction 
of  JIf.  P.,  a  declaration  by  JVl.  P.  made  subsequent  to  the  act  com- 
plained of,  ia  inadmissible.  Gkurr  and  another  v.  Fletcher.  2  Star- 
Ide,  71* 
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615.  Proof  of  notice  of  triAl  may  be,  by  producing  the  issue  with 
notice  indorsed  and  proving  deliveiy  of  the  issue  ;  but  -not  by  paroL 
Thomas  v.  An^Iey  and  another,  6  £sp.  C.  80. 

616.  A  demand  in  writing  left  at  the  defendant's  house,  and  a 
non-compliance  therewith,  are  sufficient  evidence  of  a  conversion  in 
trover.     Logan  v.  Houlditch  and  others,  1  Esp.  N.  P.  C.  22. 

617.  If  jC  sends  goods  by  ^.,  a  common  carrier,  to  be  delivered 
to  C,  proof  that  B,  asserted  he  had  delivered  the  goods  to  C,  where- 
as in  truth  C.  had  never  received  them,  is  not  sufficient  evidence 
of  conversion  to  support  trover  against  B.  Attersol  v.  Briont,  I 
Camp.  409. 

618.  In  trover  for  a  deed,  the  evidence  of  conversion  was,  that 
when  the  deed  was  demanded  from'the  defendant,  he  said,  he  would 
not  deliver  it  up,  but  that  it  was  then  in  the  l\aaAs  of  his  attorney, 
who  had  a  hen  upon  it  This  held  sufficient.  Smith-  v.  Youngi 
1  Camp.  439. 

619.  IfJi.  claiming  goods  under  a  fraudulent  bill  of  sale  from  B.^ 
bring  trover  against  C,  for  taking  them  in  execution  as  belonging 
to  jB.,  C.  must  prove  the  judgment  against  B,y  although  the  sale 
from  B,  to  A»  was  merely  colourable  and  void  as  against  creditors. 
Steel  V.  Brown,  1  Camp.  512.  n. 

620.  Refusal  to  dcUver  goods  by  person  ignorant  of  real  owner  no 
evidence  of  conversion.     Green  v.  Dunn,  3  Camp.  215. 

621.  Proof  that  the  defendant  in  trover  stated  that  he  sold  th# 
property  in  question  on  the  plaintiflfs  account,  is  not  prima  faM 
evidence  of  a  conversion.     English  v.  Charters,  2  Starkie,  30. 

622.  In  an  action  of  trover  against  the  defendant  for  not  delivering 
some  wine  deposited  with  her,  by  way  ot  security  for  an  advance  <^ 
money,  held  that  it  was  not  sufficient  evidence  of  a  conversion  to 
show,  that  her  son,  who  acted  as  her  general  agent,  refused  to  giv^ 
it  up,  and  that  it  was  necessary  to  prove,  that  such  agent  acted  under 
B,  special  direction  in  order  to  make  the  defendant  liable.  Pothonier 
and  another  v.  Dshvson,  1  Holt,  383. 

623.  In  trover  for  a  landau,  proof  of  a  demand  of  the  landau  and 
non-delivery  in  pursuance  of  it,  is  evidence  of  a  conversion.  A^'atkins 
V.  WooUey,  1  Gow.  69. 

624.  An  account  in  the  hand  writing  of  the  person  borrowing 
money,  is  no  evidence  for  the  lender  in  an  action  for  usury  brought 
against  him  by  a  common  informer.  Maugham  9111  iam  v.  Walkefr 
Peake,  163. 

625.  In  suits  against  vendors  of  real  property  for  not  completipg 
the  purchase,  the  vendor  in  making  out  his  title,  need  not  prove  tlie 
execution  of  deeds  annexing  rights  appurtenant  to  the  premises* 
Thomson  v.  Miles,  1  Esp.  N.  P.  C.  185. 

626.  Where  the  vender  of  goods  has  obtained  them  by  fraod,  as 
against  the  real  owner,  tlie  vender  roust  prove  th^  the  sale  was  (kmw 

fide.     Wright  V.  Lawes,  4  Esp.  C.  82. 

627.  Where  a  purchaser  seeks  to  recover  back  his  deposit  upon 
the  grounds  of  a  defeat  of  title,  he  must  prove  that  the  title  is  detec- 
tive ;  opinions  of  council  against  it  are  not  sufficient.-  Camiield  v. 
Gilbert,  4  Esp.  C.  221. 

62S.  In  an  action  for  tlie  value  of  an  article  ordered  of  the  plain- 

tifi'  by  the  defendant,  but  returned  by  the  delendant  to  the  plaintiflV 

it  is  incumbent  on  the  plaintitf  to  prove,  tliat  it  was  agreeably  to  the 

order.     Uayden  v.  Howard,.  1  Camp.  180. 

'629*  In  an  action  against  a  vendor  for  a  deceitful  represe&tiUioD,. 
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the  {Plaintiff  must  prove  that  deceit  was  Used  by  the  defendant  foi^ 
the  purpose  of  throwing  the  plaintiff  off  his  guard,  and  preventing 
him  from  being  vigilant.     Dawes  v.  King,  1  Starkie,  7d< 

630.  f h  an  action  for  the  price  of  clover  seed  sold  by  sample,  the 
defendant  contends  that  the  seed  delivered'  did  not  accord  with  the 
sample ;  before  he  cad  go  in  to  such  a  defence,  he  must  prove  that 
be' gave  notice  of  his  objection  to  the  plaintiff.  Ch'oniiig  and  another 
V.  Mendham,  1  Starkie,  257. 

631.  Proof  that  the  plaintiff  dent  goods  to  the  defendaAt  resident 
bi  a  foreign  country,  upon  the  order  of  merchants  residing  in  Lon« 
don,  and  that  the  defendant  received  aiid  used  the  goods,  is  prima 
fficie  evidence  of  goods  sold  and  delivered  to  the  defbndant.  Ben-' 
nett  and  another  v.  Henderson,  2  Starkie,  550. 

632.  In  an  action  of  replevin  between  the  assignees  of  a  bdnltnipt  ^^^^^^^ 
(who  was  formerly  tenant  to.^.)  and  the  bailid*  who  distrained,  one 

issue  is  whether  the  assignees  are  tenants  to  JL.  A  verdict  against 
the  assignees  on  this  issue,  is  afterwards  conclusive  as  to  the  tenan-^ 
cy  of  the  assignees  in  an  action  brought  by  Ji.  for  rent.  Hancock  v.- 
Welsh  and  another,  1  Starkie,  347. 

633.  A  will  of  lands  being  lost,  the  probate  is  no(  admissibfe  as  V('ill« 
s^condaiT  evidence  of  its  contents.     Doe  v.  Calvert,  2  Camp.  389f# 

634.  On  proof  that  a  will  of  lands  had  been  lost,  parol  evidence  of 
its  contents  may  be  received  from  a  witness  who  heard  it  read  over 
before  the  testator's  family  on  the  day  of  his  funeral.  3  Carrip; 
890.  n. 

635<  Although  the  probate  of  a  will  has  beefi  produced,  the  will 
itself  cannot  be  read  in  evidence  upon  the  mere  production  of  it  by 
the  officer  of  the  ecclesiastical  court,  without  some  indorsement  up" 
on  it  for  the  purpose  of  authentication.  Rex  v.  Barnes,  1  Starkie^ 
243. 

636.  It  18  no  objection  to  an  action  for  not  producing  a  paper  under  ^""**'' 
a  wAypoena  duces  Ucwnj  that  the  defendant,  being  called  as  witness, 

had  sworn  at  the  former  trial,  that  he  had  it  not  in  his  possession^ 
and  knew  nothing  of  it.     Amey  v.  Long,  1  Camp.  16. 

637.  If  a  witness  answers  questions  to  which  he  might  have  de-»  • 
muFTed  as  subjecting  him  to  penalties,  his  answers  may  be  nsed 
ag'junst  him  to  all  legal  purposes ;  and  ttierefbre,  in  an  action  oii  5 
€reo.  2.  c.  30.  s.  21.,  the  defendant's  examination  before  the  eom^ 
missioners  may  be  given  in  evidence,  to  show  that  by  his  own  con-" 
feBsion  he  had  concealed  property  of  the  bankrupt  Smith  v.  Bead* 
liel]^  1  Camp.  30. 

63S«  «d.  was  examined  before  two  magistrates  on  an  information 
against  B.  for  having  smu^Ied  spirits  in  his  possession  ;  and  was  af^ 
forwards  examined  on  the  trial  of  an  indictment  against  B«,  for  as^^ 
sauJting  revenue  officers  while  they  were  attempting  to  se^ze  the^ 
same  spirits.  On  this  last  occasion,  A,  swore  that  he  had  idway^ 
given  the  same  account  of  the  transaction.  Held,  that  the  record  of 
B,^8  conviction  on  the  information,  in  which  «/}/«  evidence  before  fh^ 
magistrates  was  set  otit,  Wat^not  legal  evidence  to  contradict  .^.,  by 
showing  tliat  he  had  given  a  different  account  of  the  transaction  wheil 
first  examined.     Rex  v.  Howe,  1  Camp.  461. 

639*  The  evidence  which  a  person  has  given  before  sc  comfttittee 
af  the  House  of  Comroonsy  is  afterwards  admissible  against  him  oif 
a  criminal  chaige.     Rex  v.  Merceron,  2  Starkie,  366* 

640.  £ven  admitting  that  a  clerk  of  the  post  office,  or  o^er  sc^n-*  Wiritlq^ 
fific  person,  may  be  examined  as  to  whether  a  handwriting  is  forgedt 
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flubscribiDg  witness.     AliteTf    where  their  interests  are    adveisQ. 
Knight  V.  Martin,  1  Gow.  26. 

30.  Where  a  subscribing  witness  is  resident  abroad,  evidence  of 
his  hond'writing  is  to  be  given  as  if  he  were  dead.  Holmes  v.  Poiitin« 
Peake,  99. 

31.  Where  an  attesting  witness  is  not  amenable  to  die  process  of 
the  court,  proof  that  the  signature  is  his  handwriting  is  evidence  of 
^c  attestation  and  cs^ecution.     Cooper  v.  Martin,  1  Esp.  N.  P.  C.  2. 

32.  ^Vhere  the  attesting  witness  to  an  instrument  on  which  the 
defen.da^t  is  sued,  has  married  the  plaintiff,  proof  of  the  defendant's 
handwriting  is  s\^fiicient.     Buckley  v.  Smith,  2  Esp.  G.  697. 

33.  What  is  sufficient  evidence  of  the  attesting  witnesses  to  a  deed 
being  out  of  the  country,  to  let  in  evidence  of  his  handwriting. 
1  Camp.  304. 

34.  Jf;!  deed  pur)>orts  to  bo  executed  by  •S.  in  the  presence  ^  A, 
as  attesting  witness,  and  JJ.  swears  truly  tliat  it  was  not  executed 
by  •A.  in  bin  presence,  the  doed  cannot  be  proved  by  evidence  of 
pA^^a  handwriting,  or  of  an  acknov/ledgment  by  JL  that  he  had 
le^^ecuted  it.     Phipps  v.  Parker,  1  Camp.  412. 

35.  In  an  action  on  a  posi-pbif  bond,  it  appeared  that  the  attest- 
ing witness  was  an  attorney,  who  formerly  had  an  office  in  Lcmdon, 
and  resided  at  Sydenham,  Held,  that  it  was  not  enough  to  let  ia 
evidence  of  bis  handwriting  to  prove  the  execution  of  the  deed» 
that  he  bad  disappeared  from  his  office  in  London  for  a  twelves* 
month  before  jtho  trial,  and  had  not  been  heard  of  during  that  period 
by  persons  who  knew  him,  without  sliowing  that  search  had  been 
made  after  him  at  the  house  he  occupied  at  Sydenham*  Wardell  v, 
Fermor,  2  Cnnip.  2H2. 

36.  Bpt  evidence  of  his  handwriting  was  admitted  on  proof  thai 
p.  tuelvemonth  ago  a  commission  of  bankrupt  had  been  sued  out 
against  him,  to  v/luch  he  bad  never  appeared.  W^iuxlell  v.  Feimor, 
'2  Camp.  2^2, 

37.  If  the  attesting  witness  to  a  deed  swears  that  he  did  not  see 
it  executed,  it  may  be  proved  by  evidence  of  the  handwriting  of  the 
party t     Fifzgerul  v.  Elsee,  2  Camp.  635, 

38.  So,  if  the  subscribing  witness  to  a  promissory  note  swears  that 
he  did  not  sou  it  drawn,  it  may  be  proved  by  evidence  of  the  hand^ 
writing  of  the  maker.     Lemon  v.  Doan,  2  Camp.  636.  n. 

39.  Where  an  attesting  witness  becomes  insane,  the  instnimont 
may  be  proved  by  evidence  of  his  handwriting.  Currie  v.  Child  aad 
pthers,  3  Camp.  283, 

40.  It  is  no  sufficient  ground  for  receiving  evidence  of  the  hand- 
writing of  a  witness,  wliich  would  be  receivable  if  he  were  dead, 
that  he  is  unable  to  attend  the  trial  from  indisposition,  and  hes  with- 
out hopes  of  recoveiy.  Ilarrison  v.  Blades  and  another,  3  Camp. 
467.    • 

41.  An  attesting  witness  to  a  bond  resides  in  Ireland ;  #<mUe,  his 
handwriting  may  ho  proved,  although  no  steps  have  been  taken  to 
procure  his  personal  attend^ce.    Hodneft  v.  Formant  1  Starkie,  90, 

42.  An  attorney  who  prepares  deeds  which  are  granted  on  an 
^ttoratf .           usurious  consideration,  may  bp  called  as  a  witness  to  provp  the 

usury.     Duffinv.  Smith,  Peake,  108. 

43.  An  attorney  was  admitted  to  prove  aa  oflbr  made  by  him  on 
his  client's  authority,  not  with  a  view  to  a  compromise,  but  as  an  ad- 
/nission  outright.     Turner  v.  Railton,  2  Esp.  C.  474. 

44.  The  rule  of  evidence  touching  confidential  commucicationfl 
^iween  attorney  and  client,  holds  where,   though  tlie  action  is  be- 
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tween  third  persons,  the  client  is  the  party  really  concerned ;  thus, 
where  the  sheriff  is  sued  for  the  client's  escape.  Sloman  v.  HemOi 
2  £sp.  €.  697. 

45.  The  attorney  of  a  party  in  the  cause,  if  a  sobscribing  witness 
to  a  deed,  may  be  examined  concerning  the  execution.  Robson  and 
another  v.  Kemp  and  another,  4  Esp.  G.  235. ;  S.  C.  5  Esp.  C.  62. 

46.  An  attorney  cannot  be  examined  as  to  any  fact  with  which  he 
has  become  acquainted  only  by  having  been  entrusted  a^^  attorney. 
Robson  and  another  v.  Kemp  and  another,  5  Esp.  C.  52. 

47.  An  attorney  is  not  bound  to  disclose  circumstances  relative  to 
a  bin  of  exchange  with  which  he  became  acquainted  under  his  re- 
tainer.    Brard  v.  Ackerman,  5  Esp.  C.  120. 

48.  A.  having  a  demand  upon  B.,  B.  before  A.  commences  any 
action,  employs  C,  his  attorney  to  make  certain  propositions  to  A. 
upoA  the  matters  in  difierence  between  them.  C.  cannot  be  examined 
as  to  what  B,  said  upon  the  occasion,  for  this  is  to  be  considered  a 
privileged  communication  between  attorney  and  client.  But  what 
C  said  when  he  made  die  propositions  to  A.  is  good  evidence  against 
J3.,  without  further  proof  of  C.  being  authoriafid  by  him,  than  t}\e 
fact  of  C.  being  his  attorney.     Gainsford  v.  Grammar,  2  Camp.  9. 

49.  An  attorney  is  not  at  liberty  to  disclose  in  evidence  what  has 
been  confidentially  communicated  to  him  by  a  client,  although  the 
latter  be  no  party  to  the  cause  before  the  court.  Rex  v;  Withers,  2 
Camp.  578. 

50.  Bail  to  the  sheriff  are  incompetent  witnesses  for  the  defendant,  ^^' 
where  an  attachment  against  the  sheriff  for  not  putting  in  bail  stands 

as  a  security.     Piesly  v.  Von  Esch,  2  Esp.  C.  605. 

51.  In  an  action  by  the  sheriff  on  a  bail-bond,  the  bound  bailiff  who  ^**^*ff' 
made  the  caption  is  a  competent  witness  to  prove  the  execution  of 

the  bond,  if  the  defendant,  knowing  his  situation,  asked  him  to  be- 
come attesting  witness.     Honey  wood  v.  Peacock,  3  Camp.  196. 

52#  A  bankrupt  who  has  not  paid  159.  in  the  pound  under  a  second  Bailment, 
commission,  cannot  be  a  witness  for  the  assignees  under  that  com- 
missiofi,  although  he  has  obtained  his  certificate  and  released  his  al- 
Jowance  and  surplus.     Eennet  v.  GreenwoUers,  Peake,  3. 

53.  A  creditor  is  a  witness  to  prove  an  act  of  bankruptcy,  if  he  Banknipt. 
releases  to  die  assignees.     Eoopes  v.  Chapman,  Peake,  19. 

54.  It  seems  tliat  in  an  action  by  the  assignees  of  a  bankrupt  for 
a  payment  made  in  contemplation  of  bankruptcy,  the  bankrupt  (or 
his  wife)  may  be  a  witness  to  prove  that  fact,  since,  by  estabUshing 
the  claim,  the  defendant  becomes  a  creditor  for  the  amount.  Jour« 
daine  v.  Lefevre  and  others,  1  Esp.  N.  P.  C.  67. 

55.  The  converse  of  the  rule,  that  a  bankrupt  is  inadmissible  to 
prove  the  act  of  bankruptcy,  does  not  hold  but  that  he  may  be  exa- 
mined touching  the  motive  which  prompted  the  act.  Oxade  v.  Per-^ 
chard  and  anoSier,  1  Esp.  C.  287. 

56.  In  cases  of  bankruptcy  it  may  be  asked  whether  the  bankrupt 
was  not  distressed  at  a  particular  period  by  bills  becoming  due, 
without  first  calling  for  the  bills.  Sikes  and  others  v.  Marshal,  2 
Esp.  C.  706. 

57.  In  a  suit  by  the  indorsee  of  a  note  against  the  maker,  the  in- 
dorser,  an  uncertificated  banJcupt,  is  competent  to  disprove  the  plain- 
tiff's title.     Sikes  and  others  v.  Marshal,  2  Esp.  C.  707.  • 

58.  Where  a  bankrupt  receives  a  demand  which  his  certificate 
would  oljierwise  discbarse,  the  creditor  is  ^n  incompetent  witness  to 


444 


ACTION. 


[Nisi  Vrsmjb 


BaroD  and 
Feme. 


Barrister. 

Belief  in  fo* 
turity. 


support  the  petitioning  creditor's  debt  under  ^  subsequent  ooipmis- 
sion.     Roberts  v.  Morgan,  2  Esp.  C.  736. 

59.  In  an  action  for  fraudulently  misrepresenting  the  circumstances 
of  B.y  a  creditor  of -B.,  since  become  bankrupt  and  uncertificated,  is 
a  competent  witness  for  Uie  plaintiff.     Burton  v.  Loyd,  3  Esp.  C.  207. 

60.  A  bankrq)t  is  inconip^tent  to  explain  an  equivocal  act  of 
bankruptcy.     IIoIFman  v.  Pitt,  6  Esp.  C.  22. 

61.  The  rule  that  a  bankrupt  is  incompstent  to  support  the  com- 
mission, applies  as  well  on  cross-examination  as  examination  in  chief. 
Wyatt  V.  "^yilkinson  and  another,  6  Esp.  C.  187. 

62.  A  creditor  of  a  bankrupt  who  has  not  proved  his  debt  under 
the  commission  is  a  competent  witness  to  support  the  commission^ 
although  not  to  increase  the  estate.  Williams  v.  Stevens,  2  Camp. 
301. 

63.  In  an  action  by  tlie  assignees  of  a  bankrupt,  the  petitioning 
creditor  is  not  a  competent  witness  to  support  the  commission,  al- 
tliough  he  may  be  called  on  the  otlier  side  to  prove  it  invalid.  Green 
V.  Jones,  2  Camp.  411. 

64.  Where  in  an  action  on  a  promissory  note  against  two  defend- 
ants, one  pleads  his  bankruptcy  and  the  other  the  general  issue,   ibe 
former  cannot,  on  proof  of  his  certificate,  be  made  a  witness  for  the 
latter.     Currie  v.  Child  and  others,  3  Camp.  2S3. 

65.  Upon  an  issue  to  try  the  validity  of  a  commission  of  bankrupt, 
a  creditor  is  not  a  competent  witness  to  support  the  commission,  al- 
though he  docs  not  appear  to  have  proved  under  it.  Adamd  and 
others  v.  Malkin  and  others,  3  Camp.  543. 

66.  A  petitioning  creditor  is  a  competent  witness  to  defe^l  the 
comroisssion,  and  even  to  cut  down  the  petitioning  creditor's  debt 
Loyd  and  others  v.  Stretton,  1  Starkie,  40. 

67.  QiKrrcy  whether  in  an  action  by  the  assignees  of  a  bankrupt, 
the  petitioning  creditor  is  compellable  in  a  court  of  law  to  produce 
the  bill  of  exchange  drawn  and  indorsed  by  the  bankrupt,  on  whicJi 
the  petitioning  creditor's  debt  is  founded?  A  petitioning  creditor 
called  for  the  mere  purpose  of  producing  such  a  document,  cannot, 
although  he  has  been  sworn,  be  cross-examined  by  the  defendant, 
ileed  andanotlier  v.  James,  1  Starkie,  132. 

6S.  A  bankrupt  in  an  action  by  the  assignees  against  a  judgment 
oreditor  who  has  taken  the  goods  of  the  bankrupt  in  execution,  is 
competent  to  prove  that  the  creditor  knew  that  the  bankrupt  was 
insolvent  at  the  time  of  tlie  execution.  Reed  and  anotlier  v.  James, 
1  Starkie,  134. 

69.  Upon  an  issue  to  try  whether  an  act  of  bankruptcy  has  been 
committed,  a  creditor  is  incompetent  as  a  witness,  althoiigh  he  has 
not  proved  under  the  commission.  Crooke  v.  Edwards,  2  Star- 
kie, 302. 

70.  On  a  prosecution  against  several  persons  for  conspiracy,  die 
wife  of  one  of  tlie  defendants  is  an  inadmissible  witness  for  tlie 
others :  a  joint  offence  being  charged,  and  an  acquittal  of  all  the 
other  defendants  being  aground  of  discliarge  for  the  husband.  Hex 
v.  Locker  and  others,  6  Esp.  C.  107. 

71.  A  barrister  is  not  obliged  to  give  evidence  as  to  what  he  stated 
on  a  motion  in  court.     Curry  v.  Waiter,  1  Esp.  C.  456. 

72.  The  proper  question  to  be  asked  a  witness,  in  order  to  ground 
an  objection  to  his  competency,  is  not  whetlier  he  believes  in  Jesus 
Christ  or  the  Holy  Gospels,  but  whether  he  believes  in  God  and  a 
future  state!  Rex  v.  Taylor,  Peake,  11. 
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73.  In  an  action  against  the  maker  of  a  promissory  note,  the  in-     Bill  of 
dorser  is  a  good  witness  to  prove  it  paid.     Charrington  v.  Milner,  change, 

Peake,  8. 

74.  Qoicre,  whetlier  a  party  to  a  negotiable  instrument  can  in  any  . 
case  be  admitted  as  a  witness  to  invalidate  it  I  Phetheon  v.  Whitmore, 
Peake,  40.  It  is  now  settled  that  he  may. 

75.  Tlie  drawer  of  a  bill  of  exchange  may  be  a  witness  for  the 
acceptor  to  prove  it  paid.  Humphrey  v.  Moxon,  Peake,  52.  But 
fuare^  if  he  has  had  regular  notice  of  the  bill  having  been  disho* 
iLOUred  1  IbidL 

76.  QucRrey  whether  the  indoraer  of  a  bill  of  exchange  is  an  ad- 
rotssible  witness  to  invalidate  it  1     Adams  v.  Lingard,    Peake,  118. 

77.  The  drawer  of  a  bill  of  exchange  given  for  an  usurious  con- 
sideration is  a  good  witness  lo  prove  the  usury,  xn  an  action  against 
the  acceptor,  upon  being  released  by  him.  Rich  v.  Topping,  Peake » 
224. 

79.  In  an  action  by  an  indorsee  against  the  acceptor,  the  indorser, 
on  the  acceptor  releasing  to  him,  is  competent  to  prove  that  the 
indorsement  was  for  an  usurious  consideration.  Rich  and  another  v. 
Topping,  1  Esp.  N.  P.  C.  176. 

79.  In  an  action  against  the  drawer  of  a  bill,  the  acceptor  is  com- 
petent to  prove  that  he  had  no  effects.  Staples  v.  Okines,  1  Esp.  C. 
332. 

SO.  In  an  action  by  the  indorsee  against  the  acceptor,  the  indorser 
having  given  the  acceptor  a  counter  security,  is  an  incompetent 
witness  for  him.     Pinkerton  v.  Adams  and  another,  2  Esp.  C.  611. 

81.  If  the  defence  to  an  action  by  the  mdorsee  of  a  bill  is  that  he 
took  it  knowing  that  it  was  given  as  security  for  another  bill,  his 
witness,  called  to  prove  his  title,  may  Be  asked  by  the  defendant 
whether  the  plaintiff  did  not  know  that  the  bill  was  given  for  another, 
without  first  producing  that  bill.  Sikes  and  others  v.  Nairsbal^ 
2  Esp.  C.  706. 

82.  In  an  action  against  the  acceptor  of  a  bill,  the  drawer  is  a 
competent  witness  for  the  defendant  to  prove  that  it  has  been  paid, 
even  though  he  is  in  prison  under  a  charge  of  having  forged  the  bill. 
Barber  v.  Gingell,  3  Esp.  C.  62. 

83.  In  an  action  against  the  acceptor  of  a  bill,  the  drawer  Is  a 
competent  witness  for  the  plaintiflT  to  prove  the  handwriting  of  tiie 
acceptor.      Dickinson  v.  Prentice,  4  Esp.  C.  32. 

84.  In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  payr 
able  to  the  drawer's  own  order,  the  drawer  is  admissible  to  prove 
usury  in  the  discounting  of  the  bill.  Brard  v.  Ackerman,  5  Esp.C. 
119. 

85.  In  an  action  by  the  indorsee  against  tlie  drawer  of  a  bill  of 
exchange  drawn  witliout  consideration,  the  payee,  who  indorsed 
it  to  the  plaintiff  in  payment  of  goods,  is  a  competent  witness  to 
prove  tliC  consideration  for  the  indorsement.  Shuttle  worth  v.  Ste- 
phens, 1  Camp.  408.  But  in  an  action  by  the  indorsee  against  the 
maker  of  a  promissory  note  without  original  consideration,  if  tli» 
maker  has  become  bankrupt  and  obtained  his  certificate  subsequent- 
ly to  the  date  of  the  note,  he  is  not  a  competent  witness  for  the  de- 
fendant.    Maundrell  v.  Kcnnett,  1  Camp.  408  u. 

86.  In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange,  a  prior  indorser  is  a  competent  witness  to  prove  that  the 
defendant  promised  to  pay  tlie  bill  after  it  had  become  due.  Steven^ 
v.  Lynch,  2  Camp.  332. 

87.  The  joint  acceptor  of  a  bill  of  exchange  is  not  competent'  to 
prove  a  set-off,  in  an  action  by  the  holder  against  the  drawer.  Main- 
waring  V.  Mytton^  1  Starkie,  S3. 
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^.  The  indorsee  of  a  bill,  in  an  action  against  the  acceptor^ 
having  called  a  witness  to  prove  the  indorsement,  who  disproved  it, 
the  plaintiff  was  afterwards  allowed  to  call  the  indorser  hinoself  to 
•  prove  his  own  indorsement.     Richardson  v.  AJIen,  2  Staikie,  334. 

89.  A.,  who  is  indebted  to  Iky  gives  him  a  bill  of  C,  drawn  by  C 
within  the  knowledge  of  A.y  to  accommodate  the  drawee,  to  get  dis- 
counted. jB.,  instead  of  discounting  it,  holds  the  bill  as  a  secuiity 
for  the  debt  of  A.y  contending  that  A.  gave  it  to  him  by  vray  of  pay-< 
ment  of  bis  debt.  In  an  action  upon  this  bill,  brought  by  B.  against 
C,  j9.  is  not  a  competent  witness  to  prove,  on  the  pwt  of  the  de*" 
fendant,  that  he  delivered  the  bill  to  B.  merely  to  get  it  discounted, 
and  not  as  payment,  without  a  release.  Because,  in  the  event  of  the 
plaintifi''s  recovering,  he  would  be  liable  to  the  costs  of  the  action 
brought  against  C  as  specicU  damage,  in  an  action  against  himself  for 
the  violation  of  his  duty.     Herman  v.  Lasbrey,  1  Holt,  390. 

90.  In  an  action  against  the  acceptor  of  a  bill  of  exchange  accept 
ted  for  the  accommodation  of  the  drawer,  the  latter  is  not  a  compe- 
tent witness  to  prove  that  the  holder  discounted  the  bill  on  usurious 
terms.     Handwick  v.  Blanchard,  1  Gow.  113. 

91.  A  book-keeper  to  a  carrier  is  a  good  witness  for  him,  without 
a  release.     Spencer  v.  Goulding,  Peake,  129. 

92.  By  statute  2  Geo.  2.  c.  24.  s.  9.,  against  bribery  at  elections, 
the  legislature,  in  giving  an  indemnity  and  discharge  to  any  person 
ofienduig  against  the  act  who  shall  discover  any  other  offender  so . 
that  he  may  be  committed,  must  also  have  intended  that  he  shoold  be 
competent  to  give  evidence  at  the  trial ;  and,  therefore,  in  an  action 
for  penalties  he  has  been  admitted.  So,  in  a  prosecution  on  statute 
21  Geo.  3.  c.  37.  against  exporting  machinery,  the  informer  is  com- 
petent.    Rex  v.  Teasdale  and  others,  3  Esp.  C.  68. 

93.  In  an  action  for  sinking  a  barge,  on  board  of  which  the  plain- 
tiff had  a  cargo  of  com,  the  master  may  be  a  witness  for  him  opon 
being  released.     Spitty  v.  Bowens,  Peake,  53. 

94.  In  an  action  against  the  owner  for  not  safely  carrying  com 
put  on  board  his  vessel,  the  captain  is  a  good  witness  for  the  plaintiF* 
Lay  V.  Holock,  Peake,  101. 

95.  In  an  action  for  running  down  a  ship,  the  defendant's  captain 
may  be  rendered  a  competent  witness  for  him,  by  a  release  to  th« 
captain,  and  the  rest  of  the  crew,  with  a  single  stamp,  the  captain's 
name  standing  first,  and  the  release  being  first  tendered  to  him. 
Perry  v.  Bouchier,   4  Camp.  80. 

96.  A  carrier  employed  by  A.  first  to  carry  a  sum  of  money  to 
B»f  and  then  the  like  sum  to  C,  in  an  action  by  A.  against  C.  is  a 
good  witness,  from  necessity,   to  prove  that  by  mistake  he  delivered 
the  first  sum  to  C,  as  well  as  the  second.     Baker  v.    Macrae,  9 
Camp.  144. 

97.  Where  one  party,  in  the  cross-examination  of  his  adversary's 
witnesses,  endeavours  to  impeach  his  character  but  fails,  the  otiicr 
camiotcaU  witnesses  to  support  it.  King  v.  Francis,  3  Esp.  C.  116. 

98.  Where  a  will  is  disputed  on  the  ground  of  fiaud,  and  some  of 
the  attesting  witnesses  are  dead,  the  devisee  may  call  witnesses  to 
their  character.     Doe  ex  dem.  Walker  v.  Stephenson,  3   £sp.  C. 
284  ;  Doe  ex  dem.  Stephenson  v.  Walker^  4  Esp.  C.  50. 

09.  Evidence  to  support  the  character  of  a  witness  U  not  admis- 
l^ble,  unless  firaud  is  expressly  imputed  to  him.  Bishop  of  Durham 
V.  Beaumont,  1  Camp.  207. 

100.  If  the  validity  of  a  will  is  disputed  on  the  ground  of  firaud. 
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evidence  may  be  given  in  fiivour  of  the  character  of  the  deceased^ 
attesting  witnesses.     1  Camp.  209.  a. 

101.  In  an  action  for  seducing  the  plaintifPs  daughter,  the  mere 
cross-examination  of  the  daughter,  to  show  that  she  had  been  guilt/ 
of  improper  conduct,  does  not  entitle  the  plaintiff  to  call  other  wit- 
nesses to  her  character.     Dodd  v.  Norris,  3  Camp.  519. 

102.  A  man  who  is   proved  to  be  a  partner  with  the  defendant  Co-defcndaa^ 
cannot  be  examined  as  a  witness  to  prove  that  he  only  is   liabje. 

Goodacre  v.  Pereame^  Peak,  175. 

103.  Where  it  is  admitted,  or  appears,  for  any  thing  to  the  cou- 
traiy,  that  a  witness  will  be  bound  to  contribute  to  a  judgment  against 
the  party  for  whom  he  is  called,  he  is  incompetent  without  a  release. 
Hence,  on  an  issue  to  a  plea  in  abatement  of  the  non-joindor  of  other 
contracton,  •^.  is  inadmissible,  unless  released,  to  prove  himself 
jointly  liable.     Young  v.  Baimer,  1  Ksp.  N.  P.  C.  103. 

104.  If  in  an  action  ex  delicto  against  two,  one  goes  to  trial,  and 
the  other  suffers  judgment  by  default,  the  latter  is  a  good  witness  for 
tlie  former.     Ward  v.  Haydon  and  another,'  2  £sp.  C.  552. 

105.  A  defendant  having  pleaded  banl^ruptcy,  u  not  a  witness  for 
a  co-defendant,  on  production  of  t!ic  certificate,  though  tiie  other  haa 
released  him.  Raven  and  another  v.  Dunning  and  another.  3  £sp. 
C.  25. 

106.  One  of  two  defendants  in  ejectment  who  has  suffered  judg- 
ment by  default,  is  a  competent  witness  for  the  plaintiff  to  prove  tiie 
other  in  possession.  Doe  ex  dem.  liarrop  v.  Greeu  aud  anotlicr,  4 
£sp.  C.  198. 

107.  On  a  joint  indictment  against  several  for  a  misdemeanour,  a 
defendant  who  suffers  judgment  by  default  cannot  be  a  witness  for 
the  others.     Rex  v.  Lafone  and  others,  5  £8p.  C.  154. 

108.  In  an  action  of  trespass,  a  co-trespasser,  not  sued,  in  a  com- 
petent witness  for  the  plaintiff;  but  if  one  of  several  defendants  al- 
lows judgment  to  go  by  de&ult,  he  is  not  a  competent  witness  for 
the  plaintiflr,  although  he  is  for  bis  co-defendants.  Chapman  v. 
Graves,  2  Camp.  333.  n. 

109.  Upon  a  plea  in  abatement  that  the  promises  were  made  jointly 
with  A.  J3.  and  others,  A.  B.  is  a  competent  witness  for  tlio  plaintiff. 
Coehara  v.  Goldney,  2  Starkie,  414. 

110.  In  an  action  at  the  suit  of  a  tenant  claiming  a  right  of  com-  ComoioDer.  - 
men  over  a  piece  of  waste  land,  against  the   owner  of  an  adjoining 

close  for  not  repairing  an  intervening  fence,  the  landlord,  under  whom 
the  plaintiff  holds  the  premises  in  respect  of  which  he  claims  the 
right  of  common,  is  not  a  competent  witness  to  prove  the  right. 
Neither  in  such  an  action  are  others  who  have  a  similar  right  of  com- 
mon, competent  witnesses  for  tliat  purpose.  Anscomb  v.  Shore,  1 
Camp.  290. 

111.  It  is  never  too  late  at  the  trial  to  object  to  the  competency  Competoncy. 
of  a  witness.     (In  this  case,  the  objection  was  talcen  as  soon  as  dis- 
covered.)   Stone  V.  Blackburn,  1  Esp.  N.  P.  C.  37. 

112.  A  witness,  who  has  a  remedy  by  action,  whichever  party 
succeed,  is  nevertl>eleds  interested,  if  there  is  a  greater  difficulty  to 
enforce  the  remedy  in  one  event  than  tlie  other.  Auckland  v.  Tan- 
kard, 1  Esp.  N.  P.  C.  85 ;  S.  C.  5  T.  R.  578. 

113.  One  who  has  engaged  the  plaintifi'^s  attorney  and  undertaken 
for  his  costs,  is  a  competent  witness  for  the  plaintiff;  on  being  rer 
leased  by  the  attorney  alone,  since  Uie  attorney  is  not  liable  to  the 
defendant  succeeding  for  the  cost:*  of  the  action,  neither  therefor^ 
the  party.     York  v.  Gribble,  1  J^sj*.  C.  319.  y 
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114.  Quatrey  whetlier  a  witness  niiisi  be  rejected  because,  upott 
his  cross  examination,  he  may  be  asked  a  questioB,  the  answer  to 
wbich  may  criminate  him  ?  Barber  v.  Gingell,  3  £sp.  C.  63. 

115.  When  a  witness,  aAer  his  examination,  has  been  dismissed 
from  the  box,  his  competency  is  not  to  be  questioned. 

Cmifidenfial  ^^^'  ^  person  consulted  confidentiaHy,    on  the  supposition  of  bser 

coinnunica-       being  an  attorney,  when  in  fact  he  is  not  one,  is  compellable  to  an- 
tioD.  swer.     Fountain  v.  Young,  6  Esp.  C.  113^ 

117.  Communications  which  take  place  between  the  governor  of 
a  distant  province  and   his  attorney-general  are  confidential  ;   and 
if  a  witness  is  interrogated  as  to  their  substance  in  a  court  of  justice, 
he  is  not  bound  to  answer  any  questions  respecting  them.     Wjratt  v. 
Gore,  1  Holt,  299. 
Cfrediior.  hq^  ^  creditor  who  is  suing  fbr  the  plaintiff  abroad  under  a 

power  of  attorney,  and  who  intends  paying  himself  out  of  ^e  sum 
recovered,  is  an  incompetent  witness  for  the  plaintiff.  Powell  v. 
Gordon,  2  Esp.  C.  735. 

119*  A  creditor  is  a  competent  witness  for  his  debtor.     White  v. 
1.  Baring  and  another,  4  Esp.  C.  24. 
r  120.  A  party  may  examine  a  witness  called  by   his   adversary, 

CMia  dstmiiia-  though  he  has  not  examiued  him,     Phillips  v.    Earner  and  another, 
"**-  1  Esp.  C.  367 

121.  If  a  witness  has  been  once  examined  by  a  party,  the  privilege 
of  cross-examination  continues  in  every  stage  of  the  cause,  so  that 
the  other  party  may  call  the  same  witness  to  prove  his  case,  and  in 
examining  him  may  ask  leading  questions.  Dickinson  v.  Shee,  4 
Esp.  C.  67. 

122.  A  witness  cannot  be  cross-examined  as  to  any  collateral  fad 
irrelevant  to  the  matter  in  issue,  for  the  purpose  aC  contradicting  him 
by  other  evidence,  and  in  this  manner  to  discredit  his  testimony. 
8ainthill  v.  Bound,  4  Esp.  C.  75. 

123.  A  witness  maybe  questioned  on  the  cross-examination  as  to 
the  existence  of  a  deed,  but  not  as  to  its  contents.  Heath  v.  Hub- 
bard, 4  Esp.  C.  206.  As  to  the  main  points  of  this  case  which  were 
reserved,  see  4  East,  110. 

124.  In  an  information  fbr  obstructing  custom-house  officers  ra 
seizing  smuggled  goods,  the  defendant  cannot  examine  as  to  the  in- 
former.    Rex  V.  Akers,  6  Esp.  C.  125.  n. 

126.  Any  question  may  be  put  to  a  witness  in  cross-examfnatiOD. 
the  answer  to  which  may  have  a  tendency  to  discredit  him  ;  but  if 
such  a  question  be  collateral  to  the  matter  in  issue,  the  answer 
which  the  witness  gives  must  be  t^en  as  conclusive,  and  other  fat- 
nesses cannot  be  called  to  contradict  hiin.-  Harris  v.  Tippett,  2 
Camp.  637. 

126.  The  defendant  cannot  in  the  courseof  the  plaintifTs  evidence 
cross-examine  the  plaintiif 's  witnesses  as  to  the  contents  or  writtCD 
documents,  although  notice  has  been  given  to  the  plaintiff  to  produce 
them,  and  he  refuses  to  produce  tliem  in  that  stage  of  tlie  cause. 
Sideways  v.  Dyson  and  another,  2  Starkie,  49. 

127.  If  a  party  in  a  cause  be  under  the  necessity  of  calling  his 
real  adversary  in  the  cause  (who  is  not  a  party  on  record)  although 
for  the  purpose  of  formal  proof  only,  he  makes  him  a  witness  for  ali 
purposes,  and  he  may  be  cross-examined  as  to  tlie  whole  of  the  case. 
Morgan  v.  Brydges,  2  Starkie,  314. 

128.  Upon  the  trial  of  A^  B,  and  C.  for  cons|uracy,  where  after 
the  case  on  the  part  of  the  prosecution  is  closed^  C.  only  calla  wit- 
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Besses  apQd  exammes  as  to  a  conversation  between  hiniBelf  and  wf . ; 
the  counsel  for  the  crown  may  cross-examine  such  witness  as  to  any^ 
<»ther  conversiEUion  between  A,  and  C,  although,  the  evidence  tend 
chiefly  to  criminate  Ji.     Rex  v.  Krochl  and  others,  2  Starkie,  343. 

129.  A  witness  having  been  called  into  the  box  and  sworn  in  the 
course  of  a  prosecution  for  a  misdemeanor,  produces  a  document  but 
is  not  examined,  the  defendant  is  entitled  to  cross  examine.  Rex  v. 
Brooke,  2  Starkte,  472. 

130.  A  witness  to  the  crown  cannot  on  cross-examination  be  com-  Crown  witneu. 
pelled  to  state  through  what  channel  he  made  a  disclosure  to  govern- 
ment, either  immediately  or  mediately.     Rex  v.  Watson,  2  Starkie, 

136. 

131.  Where  a  right  is  claimed  for  all  customary  tenants,  one  is  not  Customary 
a  witness  for  the  other.     Jeb  v.  Povey,  2  Esp.  C.  681.  tenant. 

132.  Where  it  appeared  that  the  defendant  a  few  minutes  afler  pefld 
having  executed  the  deed,  brought  it  to  the  witness  in  an  adjoining 
room  and  desired  him  to  attest  it,  another  attesting  witness  was  still 

in  the  room  where  the  deed  had  been  executed  ;  and  it  was  further 
proved,  that  the  witness  was  acquainted  with  the  defendant's  hand- 
writing, and  that  the  defendant  knew  of  his  being  acquainted  with 
it,  and  that  the  defendant  had  acknowledged  the  instrument,  but 
there  was  no  proof  of  the  act  p£  delivery,  and  no  reason  was  shown 
why  the  other  attesting  witness  could  not  be  called  to  prove  the  deli- 
very ;  held  that  the  whole  might  be  considered  as  one  transaction, 
and  that  there  was  sufficient  proof  of  the  execution.     Park  v.  Mears, 

3  Esp.  C.  171  ;  S.  C.  2  B.  and  P.  217. 

133.  Where  no  direct  evidence  can  be  produced  against  a  witness.  Discredit 
n  question  the  answer  to  which  would  charge  him  obliquely,  is  inad* 
missible.     Doxon  v.  Haigh  and  another,  1  Esp.  C.  411. 

134.  The  credit  of  a  witness  may  be  impeached  by  proving  that  he 
has  made  statements  out  of  court  on  the  same  subject,  contrary  to 
what  he  swears  at  the  trial.     De  Sailly  v.  Morgan,  2  Esp.  C.  691. 

135.  The  regular  mode  of  impeaching  the  credit  of  a  witness,  is  to 
inquire  whether  the  witnesses  have  the  means  of  knowing  the  former 
witnesses  general  diarader,  and  whether  from  such  knowledge,  they 
would  believe  him  on  his  oath.     Mawson  v.  Hartsink  and  another, 

4  Esp.  C.  102. 

136.  A  witness  is  not  compellable  to  declare  his  own  infiuny,  or 
to  confess  what  would  degrade  his  character.  Rex  v.  Lewis  and 
another,  4  Esp.  C.  225  ;  Macbride  v.  Macbride,  Id.  242. 

137.  To  impeach  the  credit  of  a  witness  by  proof  that  he  deposed 
on  a  conviction  before  a  magistrate  contrary  to  what  he  now  swears^ 
his  deposition  must  be  proved  by  those  who  heard  him,  not  by  the 
recital  of  his  testimony  in  the  conviction.     Rex  v.  Howe,  6  Esp.  C. 

124. 

138.  If  a  witness  unexpectedly  give  evidence  against  the  party 
calling  him  ;  although  his  evidence  cannot  be  in  part  relied  upon  and 
the  rest  of  it  disproved,  it  may  entirely  be  repudiated,  and  witnesses 
may  be  called  on  the  same  side  to  contradict  him.  Alexander  v. 
Gibson,  2  Camp.  556. 

139.  In  an  action  for  seducing  the  plaintiff's  daughter  pet*  quod 
seTTviiium  amisity  the  daugiiter  is  not  bound  to  answer  in  cross-exami- 
nation, whether  she  had  not  previously  been  criminal  with  other  men. 
Dodd  V.  Norris,  3  Campbell,  519. 

liO.  Evidence  of  a  particular  collateral  fact  cannot  be  adduced  ia 
an^  case,  whether  civil  or  crisninal>  in  order  to  discredit  a  witneoif ; 
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the  only  modes  of  impeaching  the  crcdil  of  a  witneaa  are  by  cms 
examination,  by  producing  the  record  of  his  coBvictioii  of  some  cnme, 
or  by  addiTcirg  general  evidence  that  he  is  unworthy  of  being  believed 
upon  hip  ontl)  ;  if  a  m  ilness  be  asked  as  to  a  collateral  fact,  his  an- 
6ver  is  conclusive.     Bex  v.  Watson,  2  Staikie,  149. 

141.  In  an  ejectment  between  two  persons  (both  claiming  under  a 
demise  from  the  same  person)  the  landlord  who  has  become  a  bank* 
rnpt  may  be  a  witness,  to  prove  that  the  premises  in  dispute  were 
not  included  in  the  first  lease.     Longchamps  v.  Fawcett,  Peake,  70. 

142.  In  ejectment  on  the  several  demises  of  two  persons,  although 
the  evidence  shews  the  title  to  be  exclusively  in  one  of  them,  the 
other  cannot  be  compelled  to  be  examined  as  a  witness  for  the  de- 
fendant.    Fenn  v.  Granger,  3  Camp.  177. 

143.  A  man  who  has  been  arrested  is  a  good  witness  in  an  action 
against  the  shentf  for  his  escape.     Cass  v.  Cameron,  Peake,  134, 

144.  "Where  issue  is  taken  on  a  replication  per  fraudem  to  an 
outc^tanding  judgment  pleaded  by  an  executor,  the  judgment  creditor  is 
an  incompetent  witness  for  tlic  defendant.  Campion  v.  Bentley,  1 
Esp.  C.  ij48. 

145.  In  suits  by  executors,  as  such,  a  creditor  of  tlio  estate  is  a 
good  witness  for  the  plaintiff.     Paull  v.  Brown,  6  Esp.  C  34. 

146.  In  on  action  at  the  suit  of  an  executor  or  adminiatnitor,  iC 
the  estate  of  the  testator  or  intestate  is  insolvent,  a  person  who  haa 
an  unsatisfied  demand  upon  it,  is  not  a  competent  witness  for  tlie 
plaintiff*.     Craig  v»  Cundell,  1  Camp.  381. 

147.  In  an  action  by  an  executor,  the  residuary  legatee  is  not  ren- 
dered a  competent  witness  for  the  plaintiff,  by  releasing  all  daim  to 
the  debt  sought  to  he  recovered,  liavuig  still  an  interest  to  support 
the  action,  tlint  the  costs  may  not  be  a  charge  upon  the  estate.  Ba- 
ker V.  Tyrwhitt,  4  Camp.  27. 

148.  The  p^timisliee  under  a  foreign  attachment  having  received 
the  money,  is  incompetent  to  prove  his  demand  or  support  the  pro- 
ceedings.    Lord  Barr}Tnore  v.  Taylor,  1  Esp.  C.  327. 

140.  A  witness  from  tlie  country  on  his  arrival  in  London,  for  tl&c 
purpose  of  gi>'irg  evidence  in  a  cause  which  stands  for  trial  during 
the  sittings,  is  arrested  for  debt  ;  the  proper  course  for  obtaining  his 
discharge  is,  to  bring  him   l>efore  a  judge  at  chambers  by  writ  of 
habeas  coi-pftf.     Ex-parte  Tiliotson,  1  Starkie,  470. 

150.  One  who  has  never  seen  a  party  write,  nor  seen  writing 
which  he  ac tUnowledged  was  his  own,  cannot  be  a  witness  to  prove 
that  n  handwriting  is  his  ;  thus  an  inspector  of  franks,  though  he  has 
repeatedly  suspected  iranks  purporting  to  be  the  party^s.  Bntchelor 
V.  Hone)  wood,  2  Esp.  C.  714. 

151.  It  is  no  objection  to  tlie  competrncy  of  a  witness  wlio  comes 
lo  pro\e  a  highway,  that  he  is  tJie  owner  of  an  adjoining  piece  of 
land,  aiid  has  let  a  road  to  w9.  at  a  certain  sum  of  money  per  mtfitim, 
which  he  cannot  use  unless  tlie  road  in  dispute  be  established.  Pol- 
lard V.  Scott,  Peake,  18. 

162.  An  honorar}' obligation,  which  will  be  affected  by  the  event 
Fionorary  obii-   ^£  ^^^^  cause,  is  not  an  objection  to  the  competency  of  a  witness. 

Pedderson  v.  atonies,  1  Camp.  144. 

153.  A  record  of  a  conviction  of  felony  witliout  a  ciq>tion  is  not 
admissi!>le  in  evidence  to  incapacitate  a  witness.  Coke  v.  Maxwell, 
2  Starkie,  1 83. 

154.  In  an  action  of  toK  against  a  manor  for  the  negligence  of  his 
agent  (semble),  his  guardian  cannot  render  the  agent  comp^ent  by 
releasing  liim.     Fraser  v.  Marsh,  2  Starkie,,  41. 
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155.  The  informer  against  a  person  guHty  of  concealing  naval  Informer, 
stores  is  a  good  witness  to  prove  the  o&nce,  for  the  court  is  not 
obliged  to  inflict  a  pecuniary  penalty.     Rex  v.  Cole,  Peake,  217. 

156.  Where  a  statute  leaves  it  discretional  with  the  court  to  inflict 
a  corporal  punishment,  or  a  pecuniary  penalty,  part  of  which  is  to  go 
to  the  infonner,  he  is  a  competent  wittiess  against  the  defendant. 
Rex  V.  Cole,  1  Esp.  N.  P.  €.  169,  over-ruling  Rex  v.  Blackman,  1 
Esp.  N.  P.  C.  96. 

157.  If  naval  stores  are  seized  by  ^.  in  consequence  of  B.'s  infor- 
mation, B.  is  informer  within  the  statute,  and  alone  incapacitated  as 
such  for  a  crown  witness  on  an  information  under  st.  9  and  10  W.  3. 
c.  41,  and  17  6.  2.  c.  40.,  Rex  v.  Banks,  1  Esp.  N.  P.  C.  144. 

158.  In  an  action  on  a  policy  for  a  loss  by  the  iMuntry  of  the  cap*  Infuraqc^. 
tain,  he  is  not,  unless  released  by  the  underwriter,  competent  to  prove 

that  the  owner  was  privy  to  the  act.     Bird  v.  Thompson,  1  Esp.  0. 
339. 

1 59.  Underwriters  having  subscribed  the  same  policy  are  witnesses 
lor  one  another,  though  called  to  impeach  the  credit  of  a  witness 
upon  whose  testimony  the  plaintifl^  in  a  former  action  on  the  policy, 
had  recovered ;  thus,  to  prove  that  no  representation,  as  stated  by  the 
witness,  had  been  made.     Akers  v.  Thornton,  1  Esp.  C.  414. 

160.  An  underwriter  who  pays  on  a  promise  of  repayment,  if  the 
policy  be  determined  to  be  invalid,  is  not  a  competent  witness  for 
another  underwriter  who  disputes  the  loss.  Aliiety  if  the  promise  of 
repajmaent  had  been  made  afler  he  had  paid  unconditionally,  or  if  the 
plaintiff  had  fraudulently  entered  into  the  agreement  with  him  for  the 
purpose  of  taking  ofi'his  testimony.     Forrester  and  another  v.  Pigou, 

3  Campbell,  3d0. 

161.  An  interpreter  who  is  present  at  conversations  between  a  Interpreter. 
Ibrekpoer  and  his  attorney,  is  bound  to  the  same   secrecy  as  the  at- 
torney himselt,  and  ought  not  to  divulge  the  facts  conflded  to  him 

after  the  cause,  for  the  purpose  of  which  the  confidence  was  placed, 
is  at  an  end.     Du  Barre  v.  Livette,  Peake,  77. 

162.  A  journeyman  is  competent  to  prove  the  delivery  of  goods  JoumeymaD. 
by  him  in  an  action  for  the  price,  without  a  release,  unless  it  is 

proved  to  be  the  usage  of  the  trade  or  particular  dealing  for  the  cus* 
tomer  to  pay  him.     Adams  v.  Davis,  3  Esp.  C.  48. 

163.  A  tenant  in  possession  is  an  incompetent  witness  in  support  Landlord  and 
of  the  title  under  which  he  holds.     Doe,  ex  dem,  Winckley  v.  Pye,  tenant. 

1  Esp.  C.  364. 

164.  A  landfcyrd  is  incompetent  to  prove  that  his  lessee  is  entitled 
to  the  premises  in  an  action  for  disturbing  him.     Smith  v.  Chambers, 

4  Esp.  C.  164. 

165.  In  an  action  at  the  suit  of  a  lessor  against  his  lessee,  for  not 
cultivating  a  farm  according  to  covenants  contained  in  the  indenture 
of  lease,  a  sub-lessee  of  part  of  the  premises  is  a  competent  witness 
to  prove  performance  of  the  covenant  on  the  part  of  the  defendant 
Wishaw  V.  Barnes,  1  Camp.  341. 

166.  A  leading  question  may  be  put,  when  it  is  necessary  to  con-  Leading  quei- 
tnidict  a  witness  on  the  other  sule,  as  to  the  contents  of  a  paper  which  ^ioi>* 

has  been  destroyed.     Courteen  v.  Touse,  1  Camp.  43. 

167.  A  witriess  called  to  prove  that  id.  and  B,  are  partners,  is 
asked  whetlier  Ji.  has  interfered  in  the  business  of  B, ;  this  is  not  a 
leading  question.  If  questions  are  asked,  to  which  the  answer  yes 
or  no  wcndd  be.  conclusive,  tliey  are  olnectionabie  ;  but  otherwise  not: 
iNicholls  V.  Dowding  imd  another,  1  Starkie,  81. 
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168.  In  an  MtumTor  a  libel  io  the  shape  of  en  ejctra  judidd  af- 
fidavit sworn  before  a  magistrate,  a  person  who  acted  as  the  magis- 
trate's derk,  is  not  boand  to  answer  whether  by  the  defendant's  or- 
deXB  he  wrote  the  affidavit  and  delivered  it  to  the  magistrate,  as  he 
might  thereby  criminate  himself.     Maloney  v.  Bartley,  8  Camp.  2\0^ 

169.  A  man  who  has  been  in  faet  married,  may  be  a  witness  to 
prove  such  marriage  illegaL     Staaden  v.  Standen,  Peake,  32. 

170.  A  member  of  parliament  is  obliged  to  answer  as  to  whether 
another  member  had  taken  part  in  a  debate  ;  but  not  aa  to  what  he 
said.     Plunkett  v.  Cobbett,  5  £sp.  C.  137. 

171.  In  an  action  for  a  deceitful  representation  of  the  credit  of  a 
third  person,  that  person  is  a  competent  witness  for  the  plaintifH 
Richardson  v.  Smith,  1  Camp.  277. 

172.  In  an  action  by  «^.  against  B.,  for  falsely  representing  C  a« 
trust  worthy,  in  consequence  of  which  Ji.  gave  credit  to  C,  the  latter 
is  a  competent  witness.     Smith  v.  Harris,  2  Starkie,  47. 

173.  If  the  question  is,  whether  several  proprietors  of  boxes  at 
the  theatre  gave  them  up  from  a  particular  cause,  themselves,  and 
not  the  box-keeper  are  the  proper  witnesses,  since  they  alone  are 
cognisant  of  their  own  motives.     Ashley  v.  Harrison,  1  £sp.  N.  P. 

C.  49. 

174.  No  action  lies  against  a  witness  for  non-attendance,  unleslT 
the  cause  has  been  called  on  and  the  jury  sworn.     Bland  v.  Swaffbrd^ 

Peake,  60. 

175.  After  a  plaintiff  in  the  course  of  a  cause  has  submitted  to  be 
nonsuited,  the  counsel  for  the  defendant  cannot  put  any  further  ques- 
tion to  a  witness.     Jones  v.  Hall,  2  Starkie,  505. 

176.  A  member  of  the  kirk  of  Scotland  may  be  sworn  without 
kissing  the  book.     Mee  v.  Reid,  Peake,  28. 

177.  A  witness  who  professes  himself  to  be  now  a  Christian,  what- 
ever his  persuasion  may  formerly  have  been,  is  properly  sworn  upon 
the  Gospels.     Rex  v.  Gilham,  1  £sp.  C.  285. 

17S.  Notwithstanding  the  oath  administered  to  a  collector  of  the 
pioperty  tax  by  the  commissioners,  that  he  will  not  disclose  any 
thing  he  learns  m  that  capacity,  except  with  their  consent,  or  by  vk« 
tue  of  an  act  of  parliament,  he  is  bound,  when  subpoenaed  as  a  wit- 
ness, to  give  evidence  of  all  facts  within  his  knowledge,  touching  the 
matter  in  question.  Lee,  qm  t4im  v.  Birrell,  3  Camp.  337. 
.  179.  A  Hability  to  be  rated,  does  not  render  a  witness  incompetent. 
Chivers  v.  Brand,  1  Esp.  N.  P,  C.  175, 

180.  ^Vhere  the  expenses  of  an  action  are  what  cannot  legally  be 
done,  to  be  defrayed  out  of  the  poor-rates  by  i^reement  of  parisluon- 
ers,  a  rateable  parishioner,  who  only  intends  to  submit  to  the  rate 
without  otherwise  paying  any  part  of  tlie  expense,  is  a  competent 
witness.     Yates  v.  Lance,  6  Esp.  C.  132. 

ISl.  The  owner  of  landed  property  within  a  chapelry  is  not  a  com* 
potent  Witness  to  reUeve  the  inhabitants  of  the  chapelry  from  the  peiv 
roaueut  burthen  of  repairing  the  parish  church,  although  the  witness 
does  not  reside  within  the  chapelry,  and  his  lessee  for  years  of  his  es- 
tate witiiin  the  chapelry,  is  bound  to  pay  all  lates.  Rhodes  v.  AioB^ 
worth,  2  Starkie,  215. 

182.  It  is  an  objection  to  the  compctoncy  of  a  witness,  wlio  comes 
to  difi^diai^ge  certain  premises  from  a  rate,  that  he  has  property  of  the 
kind  in  question  in  the  occupation  of  a  tenant  subject  to  such  reto 
•k'estabUshedy  and  therefore  has  own  reversionary  interest  may  be  aj^ 
fecteil  thereby.     Rhodes  v.  Ainaworth,  Holt,  619. 
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18d.  A  pardon  will  restore  tho  competency  of  a  witness  where  ike  Pardon. 
disabiUty  is  a  coDsequence  of  the  judgment.  But  where  tfai#  di^a^ 
bility  is  declared  by  acl  of  parikment  to  be  part  of  the  piintshmenfty 
as  in  the  case  of  a  ^conviction  for  perjury,  (not  at  common  laW)  but) 
on  St  5  £Uz.  c.  9.  the  king's  pardon  wiU  not  make  the  witoess  com- 
petent.    Dover  v.  Maestaer,  4  Esp*  C.  94. 

ISi.  In  an  action  brought  by  one  pcutner,  another  may  be  catted  Partner, 
to  prove  the  debt  paid  to  him.     £vans  v,  Silverlock,  Peake,  21. 

1S5.  In  an  action  against  A.  for  goods  delivered  to  him,  brought 
on  the  assumption  that  he  is  in  partnership  with  3,^  he  may  call  B,  -■ 
to  prove  that  no  partnership  subsists,  unless  there  is  already  evi* 
donee  to  the  contrary.     Birt  v.  Hood,  1  Esp.  N.  P.  €.  20. 

186.  One  of  two  partners  is  not  a  com'>etent  witness  for  tlie  other 
sued  alone,  without  a  release  from  the  plaintifil  Chcjme  v.  Koops, 
4£sp.  C.  112. 

187.  One  who  was  to  hAve  shared  in  the  profits  of  a  cargo,  is  a 
competent  witness  for  the  plaintiff  in  an  action  on  a  policy  on  the 
cargo.     Robertson  v.  French,  4  Esp.  C.  246. 

188.  Where  a  partnership  is  carried  on  in  the  names -of  two,  of 
whom  one  has  no  share  therein,  he  may  be  a  witness  for  the  o0ier 
in  an  action  for  goods  sold.     Parsons  v.  Crosby,  5  Esp.  C.  199. 

189.  Assumpsit  against  several  as  partners,  the  question  of  part^ 
nership  being  doubtful  upon  the  plaintilf's  evidence,  the  defendants- 
go  into  their  case,  and  in  order  to  render  a  witness  competent,  pro^ 
duce  a  release  executed  by  all  of  them,  this  iostmraent  is  to  be  consi* 
dered  as  in  evidence  for  afl  purposes.  Gibbons  v.  Wilcox,  Obeny, 
and  another.     2  Starkie,  43. 

490.  The  rule  that  a  party  to  a  written  instrument  cannot  impeach  Party  to  a 
its  validity,  seems  to  be  given  up.     Rich  and  another  v.  Topping,  deed. 
1  Esp.  N.  P.  C.  176. 

191.  A  party  to  an  instrument  is  an  incompetent  witness  to  im* 
peach  it.     Hart  v.  Mcintosh,  1  Esp.  298. 

192.  The  person  who  has  been  charged  with  a  sum  of  moaey  by  Perjary. 
the  perjury  of  the  only  witness  examined,  and  has  filed  a  bill  for  re* 

licf^  is  not  a  competent  witness  on  an  indictment  for  that  perjury, 
though  he  has  since  paid  the  money.     Rex  v.  Dalby,  Peake,  12. 

193.  A  party  to  a  suit  who  has  succeeded  therein,  is  a  good  wit- 
ness on  an  indictment  for  perjury  committed  in  the-courae  of  that 
suit     Rex  V.  D'Faria,  Peake,  104. 

194.  It  is  no  objection  to  the  competency  of  a  ^vitness  on  an  in- 
dictment for  p6rjury  committed  in  an  answer  in  chancery,  that,  in  his 
answer  to  a  cross  bill  filed  by  the  defendant,  he  has  sworn  the  fact- 
which  he  is  to  prove  on  the  indictment.     Rex  v.  Pepys,  Peake,  138. 

195.  In  a  prosecution  for  perjury,  the  person  injured  cannot  be  a 
witness  for  the  crown,  unless  he  has  satisfied  &e  judgment  in  the 
suit  in  which  the  perjury  was  committed.  Rex  v.  Eden,  1  Esp. 
N,  P.  C.  97.  But  the  principle  of  this  doctrine  is  now  exploded. 
See  Bartlett  v.  PickersgiU,  2  East,  577.  n.  (b.)  Rex  v.  Boston,  4  East, 
581. 

196.  In  an  action  on  the  case  for  running  down  a  ship,  a  pilot  pjiot. 
under  whose  management  the  defendant's  ship  wts  when  the  accident 
happened,  is  rendered  a  competent  witness  for  the  defendant  by  a 
release  from  him,  although  he  was  hired  and  paid  by  the  ^aptain. 
Aldridge  v.  Simmons,  4  Camp.  492.  S.  C»  I  Starkie,  214. 

197.  A  parson  about  whose  house   work  has  been  done  by  the  Releaie. 
plaintiff,  is  not  a  good  witness  to  prove  that  the  defendant  is   liaole 

until  she  is  released.     New  v«  Chidgey,  Peake,  93. 


(  456  ) 


[Nisi  Pbi0« 


ACCORD  AND  SATISFACTION. 


I'riTitj.  I*  Ji»  pays  a  debt  which  he  owes  B,  to  C.  under  a  mistaken  au-' 

thority ;  B.  sues  Jl,  for  the  debt,  and  is  himself  sued  by  C  for 
another  demand ;  A*  obtains  an  order  to  stay  proceedings  on  pay- 
ment of  debt  and  costs,  but  aflenv-ards  goes  to  trial ;  afler  such  order 
obtained,  C.  compromises  his  action  with  B,  by  receiving  part  of  his 
demand  and  taking  the  payment  made  to  him  by  ^.  fOr  the  residue. 
Held,  that  this  compromise  was  no  bar  to  B.'s  action  against  *B,  'i 
Mtcus^  had  it  been  made  prior  to  the  order.  Jones  v.  Booth  and  an- 
other, 2  £sp.  C.  600. 
CMiditionaL  2.  An  action  being  brought  against  tlie  acceptor  of  a  bill  of.  ex- 

change, it  is  agreed  between  the  parties,  that  the  defendant  shall  pay 
tiie  costs,  renew  the  bill,  and  give  a  warrant  of  attorney  to  secure 
the  debt.  The  defendant  gives  the  warrant  of  attorney,  and  renews 
the  bill ;  but  does  not  pay  the  costs.  The  plaintiff  may  bring  a  fresh 
action  on  the  first  bill,  while  the  second  is  outstanding  ui  the  hands 
of  an  indorsee.  Norris  ▼.  Aylett,  2  Camp.  329. 
Inttranents  de-  3.  If  policies  of  insurance  are  lodged  with  the  payee  of  a  bill  of 
IKMited  atteca-  exchange  as  a  collateral  security,  they  do  not  operate  as  satisfaction 
~*  "^^  till  money  is  actually  received  upon  them,  although  upon  a  submis- 

sion to  arbitration,  a  certain  sum  may  have  been  awarded  to  be  due 
upon  them.     Scott  v.  Lifibrd,  1  Camp.  246. 


titles* 


Whether  com- 

Illusive* 


ACCOUNT  STATED. 

If,  on  a  settlement  of  accounts,  items  are  allowed  which  the  pttfy 
could  not  have  been  compelled  to  pay,  tliereby  leaving  a  balance  in 
favour  of  the  oth^r  side,  he  is  concluded  by  such  allowance.  Dawson 
T.  Remnant,  6  £sp.  C.  24. 


When  matn- 
tainable* 


When  not 
maintainabler 


ADULTERY,  ACTION  FOR. 

1.  The  husband,  by  committing  adultery  himself,  does  not  license 
his  wife  to  do  the  same.  Bromley  v.  Wallace,  4  Esp.  C.  237.  cor. 
L'Alvanley ;  Wyndham  v.  Lord  Wycombe,  Id.  16*  cor.  Lord  Ken* 


yon, 


contra. 


2.  It  is  no  bar  to  an  action  against  A.  for  criminal  converaatioa 
with  the  plairtiU's  wife,  that  the  plaintiff  had  brought  another  action 
of  the  same  kind  against  £.,  and  having  obtained  a  verdict  and  judg- 
ment, had  charged  B.  in  execution,  aldiough  the  cause  of  action  in 
both  suits  accrued  during  the  same  period.  Gregson  v.  M'Taggart, 
1  Camp.  415. 

3.  No  action  w*31  lie  for  an  illicit  intercourse  with  a  wife  after  a 
iBeparation.  Weedon  v.  Timbrel,  1  Esp.  N.  P.  C.  16» ;  S.  C.  5  T.  A. 
367.     Bartelot  v.  Hawker,  Feake,  7.     Sed  vide  Ham.  N.  P.  232. 

4.  In  an  action  for  aduUery,  proof  that  the  husband  willingly  suf- 
fered his  wife  to  live  in  a  state  of  prostitution  goes  to  bar  the  actioni 
and  not  merely  to  mitigate  the  damages.     Hodges  v.  TViodham, 
feake,  39. 


BlGKST.]  (  457  ) 

ALIEN  FRIEND. 

1.  A  foreigner  domiciled  in  England  is  so  far  a  British  Aibject,  Hii  relfttiott 
that  his  property  here  is  British  property,  and  a  warranty  therefore  with  the  coan- 
in  a  policy,  that  his  ship  belongs  to  his  own  country,  is  false.     Tab-  ^^  *"*  ^^'*^^  **• 
bo  V.  Bendeleck,  4  Esp.  C.  108.  ""**•"• 

2.  A  native  of  England  domiciled  in  a  foreign  country  is  entitled 
to  all  the  pririleges  allowed  to  subjects  of  tliat  country.  Case  of 
the  Argonaut,  4  Esp.  C.  110. 

3.  The  alien  act  of  34  Geo.  c.  9.  did  not  prohibit  aliens   from  CoDstraction  ^ 
suing  for  money  due  to.  them,  but  only  the  sending  it  out  of  the  ^be  alien  act* 
Ipngdom.     Michelotte  v,  Dillon,  2  Esp.  C.  622. 


ALIEN  ENEMY. 

1.  The  subject  of  a  neutral  power  taken  in  an  act  of  hostility  Whoisprtf 
with,  and  in  adherence  to  the  king's  enemies,  is  not  himself  consi-  not. 
dered  an  enemy  except  q^wad  that  act ;  therefore  whilst  a  prisoner  of 

war,  he  may  sue  on  a  contract  made  afler  his  capture  with  a  British 
subject.     Sparenbergh  v.  Bannatyne,  2  Esp.  C.  581. 

2.  If  a  British  subject  voluntarily  resides  in  an  enemy's  country 
and  carries  on  commerce  there,  he  is  disqualified  as  an  alien  enemy, 
to  sue  in  our  courts  of  justice,  although  naturalized  by  a  neutral 
state,  and  recognised  as  a  citizen  of  that  state,  both  by  its  diplomatic 
agents  and  by  the  enemy's  government.  And  «em6/e,  that  if  a  neutral 
voluntarily  resides  and  carries  on  commerce  in  an  enemy's  country 
he  is  an  alien  enemy  to  all  civil  purposes,  O'Medley  v.  Willson^ 
1  Gamp.  482. 

3.  Semble,  that  an  insurance  on  goods  the  property  of  a  neutral 
to  a  port  occupied  by  the  enemy  is  void.  But  although  a  neutral 
should  himself  be  resident  in  a  place  occupied  by  the  enemy,  an  in« 
surance  on  goods  his  property  to  a  neutral  or  friendly  port  is  valid^ 
Bromley  v.  Heseltine,  1  Camp.  75. 

4.  In  an  action  Qn  a  policy  of  insurance  it  is  no  defence  under  effect  of  alien 
the  general  issue,  that  the  persons  interested,  who  were  neutrals  when  c^nmitj  apon  a 
the  pohcy  was  efi^cte^   and  the  loss  happened,  had  become  alien  depending  suit • 
enemies  before  action  brouglxt^     tjarman  v.  Kingston,  3  Camp.  152% 

AMENDMENT. 

1.  Where  there  are  materials  for  amendment,  the  rule  is  the  same  In  crimioal 
4n  criminal  as  in  civil  cases.     Rex  v.  Pa^e,  2  Esp.  C.  650.  n.  •«»*•• 

2.  In  a  qui  iam  action  the  court  will,  atler  verdict,  direct  a  similiter  By  entering  a 
to  be  entered,  although  the  objection  foimded  upon  the  event  of  it  si  militer  after 
was  taken  at  the  trial.     Wright  v.  Horton,  1  Stadtie,  400.  verdict. 

3.  The  alteration  of  matter  of  iiKaterial  a^egation  cannot  be  made  ^^  „{,.  p^^,,^ 
by  way  of  amendment  at  JW«»  Prius;  for  instance,  the  omitting  the 

profert  of  the  bond  on  which  the  action  is  brought     Paine  v.  Bustin, 
1  Starkie,  74. 

4.  The  JStsi  Prius  record  may  be  amended  in  court  after  the 
cause  is  called  on,  by  a  rule  made  inslanler  with  the  consent  oS  both 
parties.     Murphy  v.  Marlow,  I  Camp.  57. 
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[Null  Pm«» 


MSftM  flfiuli 


R^fciNion  of* 


ANNUITT. 

1.  The  purchase  money  of  an  annoifj'  wns  paid  by  the  granie* 
on  the  a4th  into  his  banker's,  in  the  joint  names  cxf  his  own  attorney 
and  the  grantor,  until  the  deeds  were  executed.  Thej  were  exe- 
cuted on  the  2Gth,  when  the  money,  with  the  consent  of  the  attoraey, 
is  paid  by  the  banker  to  the  grantor :  held,  that  the  memoriai  proper- 
ty stated  that  the  money  was  paid  on  the  26th,  and  by  the  grantor. 
Coare  r.  Giblet,  4  Esp.  C.  231. 

2.  A  trustee  under  an  annuity  deed  executes  the  deed  after  tiia 
mdhional  has  been  enrolled ;  it  is  not  necessary  that  a  memorial  of 
his  subsequent  execution  should  be  enrolled.     Doe  ex  dem.  IXelegd 
and  Qthers  v.  Hollo  way,  1  Starkie,  431. 

3.  Where  an  annuity  is  rescinded  afler  it  has  been  paid  for  som* 
time,  the  purchaser  is  entitled  to  receive  back  his  whole  purchase 
money.     Beaucharap  v.  Borret,  Peake,  109. 

4.  Where  an  annuity  is  avoided  by  a  defect  in  the  memozial,  tho 
grantee  cannot  recover  back  the  consideration  money,  unless  the 
Seeds  have  been  set  aside  by  the  court,  or  the  grantor  has  vacated, 
the  transaction  by  refusing  to  execute  fresh  securities  or  to  pay  the 
annuity.     Weddel  v.  Ly nam  and  another,  1  Esp.  C.  309. 

5.  Where  the  grantee  of  an  annuity  becomes  entitled  to  irecover 
back  the  consideration  money,  all  payments  made  and  expenses  ibh 
curred  by  the  grantor  on  account  of  the  annuity  must  be  allowed^ 
Weddel  v.  Lynam  and  another,  1  Esp.  C.  309. 

^  Where  an  annuity  has  been  set  aside,  the  grantor  has  been 
indebted  from  the  time  the  consideration  (money)  was  paid ;  there* 
fore  the  debt  is  barred  by  his  baid&ruptcy  in  the  interim.  Wailor  v. 
Liscarry,  6  Esp.  G.  98. 

7.  Where  the  grantee  of  an  annuity  set  aside  for  a  defective 
yegistry  brings  an  action  for  money  had  and  received,  to  recover 
back  the  consideration,  the  grantor  may  set  off  the  payments  made 
in  respect  of  such  an  annuity,  though  for  more  than  six  years,  unless 
the  plaintiff  reply  the  statute  of  limitations.  Hills  v.  HUls,  4  Esp.  C, 
196 ;  S.  €.  3  East,  16,  by  the  name  of  Hicks  v.  Hicks. 


Ijl^oraiice  in. 


APOTHECARY. 

It  is  a  good  defence,  hi  an  action  by  an  apothecaiy,  that  ke 
treated  the  patient  ignorantly  or  improperly,  littery  if  the  medicines 
were  administered  under  the  direction  of  a  physician.  Kannen  v. 
Si'MuUeu,  Peoke,  59. 


Inlborityof 
arbitrator. 


|lit  riirht  to 


ARBITRATION. 

1.  It  is  within  the  scope  of  the  jurisdiction  of  an  arbitrator,  to 
whom  all  matters  in  difference  are  referred,  to  direct  one  of  the  par- 
lies, who  has  acted  as  agent  for  the  other  in  supplying  provisions  to 
the  British  army,  to  go  before  the  commissary  to  verify  particular 
documents.     Atkyns  v.  Baldwin,  1  Starkie,  209. 

2.  An  arbitrator  cannot,  without  an  agreement,  demand  a  renHine- 


Tsmuoeration.    ration  for  his  services.     Virany  v.  Wame,  4  Esp.  C,  47, 
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3.  An  award  is  an  extinguishment  of  the  onginal  cause  of  action,  Lsgal  effect  of 
unless  it  can  be  avoided  by  showing  partiality,  refusal  to  hear  wit-  ***  award, 
nesses,  or  similar  conduct  in  the  arbitrator.     Bailej  v.  Lechmere, 

fiap.  C.  377. 

4.  In  an  action  on  award,  to  recover  the  sum  awarded,  the  defend* 
ant  cannot  dispute  the  validity  of  the  award,  his  proper  course  bd- 
ing  to  apply  to  the  court  to  have  it  set  aside.  Swinford  v.  Bum,  1 
Gow.  5. 

5.  QiMRre,  whether  an  award  directing  the  assignment  of  an  in^  Constraction  of 
terest  to  A,  B.  will  warrant  an  assignment  to  Ji,  M.y  his  executors,  award, 
administrators,  and  assigns  ?  Russel  v.  Headington,  1  Stariue,   13. 

6.  Whether  a  particular  cause  of  action  has  been  included  in  an  Extent  of 
award  is  matter  of  evidence^     Martin  v.  Thornton,  4  ilsp.  G.  ISO.       award. 

7.  Though  an  award  has  been  made  under  a  reference  of  all 
matters  in  difference,  it  may  still  be  shown,  by  calling  the  arbitrator, 
that  a  particular  dispute  was  not  opened.     Martin  v.  Thornton,  4    • 
£sp.  C.  ISl. 

S.  A  submission  to  arbitration  may  be  given  in  evideQce  on  a  Pleadingsi 
eount  on  the  original  promise.     Kingston  v.  Phelps,  Feake,  227. 

9.  An  award  where  the  submission  is  not  by  deed,  may  be  given 
in  evidence  under  the  account  stated.  Keen  v.  Batshore,  1  £sp. 
N.  P.  C.  194. 

ARMY. 

1.  The  king  may  at  any  time  stop  the  half-pay  of  an  officer  in  Half  pay. 
Ihe  amy,  by  signifying  his  pleasure  that  it  shall  be  no  longer  paid. 
Macdonald  v.  Steele,  Peake,  175. 

2.  The  liability  of  the  colonel  o£  a  regiment  for  knapsacks  fur*  Liability  of  of- 
nished  to  the  regiment  by  his  order,  depends  upon  the  question  ^®^  *^  tiadei-- 
whether  they  were  supphed  upon  his  personal  credit  Where  the 
tradesman  who  furnishes  necessaries  to  a  regiment  looks  to  the  re-* 
gimeatal  fund  as  the  medium  through  which  he  is  to  obtain  payment, 
though  by  the  assistance  of  the  colonel,  the  latter  is  not  personally 
responsible.     Prosser  v.  Allen,  1  Gow.  117. 


ARMY-AGENT. 

An  army-agent,  to  whom  an  officer  abroad  sends  his  resignation^ 
ia  answerable  to  him  for  the  money  arising  from  the  sale  of  his  com- 
Bussion.     Sturdy  v.  Ross,  1  £sp.  C.  450, 


ARREST. 

1.  As  to  what  shall  be  deemed  an  outer  door  in  a  particular  aitua*  ogt^.  ^Aor. 
tMMi,    see    Hopkins   v.  Nightingale  and   another,    1   £sp.  N.  P. 

C.  99. 

2.  An  officer  is  not  bqund  to  dischao^  a  debtor  arrested  on:  pischarre 
mesne  process  immediately  on  receiving  a  written  order  lirom  the  from.^^ 
erediCor,  but  is  allowed  a  reasonable  time  to  search  for  detainers 
agsinst  him :  twenty-four  hours  is  not  unreasonable*     TayUjt  ▼. 
Brander  and  another,  1  £sp.  N.  P.  C.  45, 


men. 
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[Nisi  Frius 


When  the   ap- 
propriate form 
of  actioD. 


\Vhf n  not 


)3jr  and  against 
whom  main- 
tainable* 


l^ben  the  aC' 
tion  may  be 
l^neral. 


ASSUMPSIT- 

1.  Where  serviees  have  been  performed  under  a  deed  executed 
by  the  plaintifT  alone,  he  may  have  assumpsit  for  a  remuneration. 
Sutherland  v.  Lishnan,  3  Esp.  C.  42. 

2.  Assumpsit  lies  for  the  occupation  of  premises  under  a  deed  not 
amounting  to  a  demise.     Elliott  v.  Rogers,  4  Esp.  C.  59. 

8.  Where  goods  were  sold  <<  to  be  paid  for  by  his  bill  on  P. 
without  recourse  on  the  buyer  in  case  of  its  not  being  paid  ;"  al- 
though the  buyer  then  knew  the  bill  to  be  worth  jiothing,  he  is  not 
liable  to  an  action  of  tnde&i/aliM  assumpsit  for  the  value  of  the  goods. 
The  proper  f<Mrm  in  which  to  sue  him  is  trover,  or  deceit.  Read  v« 
Hutchinson,  3  Camp.  352. 

4.  An  action  of  assumpsit  cannot  be  maintained  on  a  running  mc* 
count  between  a  merchant  and  a  broker,  the  proper  remedy  at  law  be- 
ing an  action  of  account.     Scott  v.  M'Intosh,  238. 

5.  Ifw^.,  having  ready  money  belonging  to  B.,  agrees  with  B»  to 
pay  it  over  to  C,  C  may  sue  A.  for  it  in  his  own  name  by  action  fo* 
money  had  and  received.  Surtees  and  another  v.  Hubbard,  4  Esp. 
C,  204. 

6.  Agents  'n\  England  eficct  a  policy  of  insurance  ^r  a  corres^ 
pondent  abroad,  on  which  a  loss  happens  :  he  draws  a  biQ  upon 
them,  which  is  presented  to  them  for  acceptance  by  the  indorsee : 
they  say  they  cannot  accept  it,  having  no  funds  in  hand,  but  that  on 
a  settlement  with  the  underwriters  it  shall  be  paid  :  the  agents  re« 
ceive  from  the  underwriters  a  sum  less  than  the  amount  of  the  bill. 
Held,  that  this  might  be  recovered  from  the  agents  by  the  indorsee^ 
as  money  had  and  received  to  his  use.  Langston  and  others  v. 
Comey  and  others,  4  Camp.  176. 

7.  An  action  for  money  had  and  received  cannot  be*  maintained 
by  a  landlord  to  recover  the  amount  of  a  year's  rent  against  the 
sheriff,  who  has  sold  his  tenant's  goods  under  an  execution:  Green 
and  others  v.  Austin,  3  Camp.  260. 

8.  Goods  come  to  a  wharfinger's  consigned  to  A.  ;  J3.,  believing 
them  to  be  intended  for  himself,  carries  them  from  the  wharf  and 
uses  them  before  he  discovers  the  mistake  :  held,  that  the  wharfinger^ 
afler  pa3dng  A.  the  value  of  the  goods,  could  not  maintain  an  action 
against  B.  for  money  paid,  to  recover  the  amount  Sills  and  others 
V.  Laing,  4  Camp.  81. 

9.  If  goods  are  delivered  on  the  terras  of  sale  or  return,  and  tho^ 
person  receiving  them  does  not  return  them  in  a  reasonable  time,  ^& 
value  of  them  may  be  recovered  in  an  action  for  goods  sold  and  deli- 
vered.    Bailey  v.  Gouldsmith,  Peake,  56  ;  et  vide  id.  in  notes. 

10.  An  action  for  goods  bargained  and  resold  lies  on  a  sale  by 
auction,  notwithstanding  they  have  been  resold  pursuant  to  the  con* 
ditions  on  default  of  removal.     Mertens  v.  Adcock,  4  Esp.  C.  251. 

11..  Where  goods  have  been  sold  to  be  paid  for  by  bills  at  a  certain 
date,  on  the  expiration  of  the  time  at  which  they  would  have  become 
due,  had  they  been  given,  the  vendor  may  declare  generally  for 
goods  sold.     Heron  v.  Granger,  5  Esp.  C.  269. 

12.  »3..  delivers  to  B,  a  quantity  of  cordage  as  the  coosideratioa 
for  a  special  undertaking  by  B, ;  A.  is  not  precluded  by  the  special 
contract  from  recovering  under  the  common  counts  for  the  excess 
of  cordage  delivered  beyond  the  quantity  stipulated  for  as  the  coa^ 
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gideialion  (provided  that  amount  be  adjusted),  altliough  it  may  be 
necessary  to  give  in  evidence  the  terms  of  the  special  contract. 
Dunn  V.  Body,  1  Starkie,  220. 

13.  Under  a  general  count  in  indehitoins  assumpsit  for  work,  la- 
bour, and  materials,  plaintiff  may  recover  for  attention  as  farrier^ 
and  for  medicines  administered  in  the  cure  of  the  defendant's  horses. 
Clark  v.  Mumford,  3  Camp.  37. 

14.  Where  a  servant  is  hired  by  the  quarter,  if  he  is  discharged 
by  his  master  without  sufficient  cause  in  the  middle  of  the  quarter, 
he  may  recover  the  quarter's  wages  under  a  count  in  indebiiaiuB 
assnmpsit  for  work  and  labour.  Gandall  v.  Fontigny,  4  Camp« 
375, 

15.  •^.  being  employed  by  jB.  as  a  clerk,  at  a  salary  of  200/.  per 
annum,  payable  quarterly,  is  discharged  in  Uie  middle  of  the  quarter, 
and  paid  proportionally ;  ^.  is  entitled  to  recover  his  salary  for  the 
remainder  of  the  quarter  on  the  general  count  for  work  and  labour* 
Gandall  v.  Fontigny,  i  Starkie,  198. 

16.  Work  is  to  be  done  according  to  a  special  agreement  be« 
tween  the  parties,  regulating  the  quantity,  price,  and  times  of  pay- 
ment. The  parties  having  deviated  from  the  original  contract,  and 
the  original  terms  not  being  applicable  to  the  new  work,  the  plaintifT 
is  entitled  to  recover  on  the  conunon  count,  for  the  latter,  although 
the  time  for  completing  the  payments  under  the  original  agreement 
had  not  expired  when  the  action  was  commenced.  Robson  v.  God- 
frey and  others,  1  Starkie,  275. 

17.  Where  work  is  done  under  a  special  contract,  the  plaintiff  is 
not  precluded  recovering  under  the  counts  for  work  and  labour  gene- 
rally ;  unless  there  be  something  in  the  terms  of  the  special  agree- 
ment, which  either  by  stipulation  or  necessary  intendment  prevents 
htm  fi-om  it.     Robson  v.  Godfrey  and  another,  1  Holt,  236. 

18.  A  bill  of  exchange  payable  to  the  order  of  the  drawer  in  an 
action  by  him  against  the  acceptor,  is  good  evidence  under  the  mo- 
ney counts.     Thompson  V.  Morgan,  3  Camp.  101. 

19.  Extra  freight  may  be  recovered  under  a  common  count  for 
work  and  labour.     Hedley  v.  Lapage,  1  Holt,  392. 

20.  If  a  bankrupt  promises  absolutely  to  pay  a  debt  barred  by  hi9  Whca  It  mytt 
certificate,  indefniiUus  assumpsit  lies  against  him  on  the  original  con-  ^®  special, 
sideration  ;  but  if  he  only  promises  conditionally,  the  plaintiff  must 

declare  specially  and  prove  the  condition  performed.  Penn  v. 
Bonnet,  4  Camp.  205. 

21.  By  an  agreement  between  the  plaintiffs  and  the  defendant,  the 
defendant  was  to  accept  of  the  assignment  of  the  lease  of  a  farm  from 
the  plaintiffs,  and  to  take  the  fixtures  and  crops  at  valuation.  He 
was  aflerwards  let  into  possession  of  the  fixtures,  and  the  crops  were 
valued  to  hhn  ;  but  the  lease  was  never  assigned.  Held,  that  inde- 
bitatus €isstmipait  would  not  lie  for  the  price  of  the  fixtures  and  crops, 
and  that  the  plaintiffs'  only  remedy  was  by  a  special  action  on  the 
agreement.     Neal  v.  Yiney,  1  Camp.  471. 

22.  After  a  special  agreement  between  A.  and  jB.  for  the  pur*^ 
chase  by  •^.  of  unfinished  houses  to  be  finished  by  B,  at  his  own  ex- 
pense, it  is  agreed  that  Jl>  shall  finish  them,  and  that  B,  shall  repay 
to  him  the  amount  of  the  expenses  ;  A.  cannot  recover  against  B. 
for  such  expenses  on  the  common  counts  in  indebitatus  assumpsit, 
Dunn  V.  Body,  1  Starkie,  220. 

23.  The  value  of  fixtures  sold  cannot  be  recovered  under  a  count 
fbr^oods  sold  and  delivered.     Nutt  v.  Butler,  5  £sp.  C.  176. 
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24.  «d.  sells  beer  to  B^  in  casks,  giving  him  notice  that  unless  he 
returns  the  casks  in  a  fortnigfat/he  will  be  considered  as  the  pwchaser* 
jB.  does  not  return  them  within  a  fortnight.  Ji.  cannot  maintain 
lor  goods  sM  and  dehrered,  the  whole  resting  hi  special  agreement. 
Lyons  and  others  v.  Barnes,  2  Starkie,  39. 

25.  A  seaman  having  contracted  to  go  a  voyage  from  Ji*  to  B» 
and  back  acain,  with  a  stipulation,  that  he  should  not  be  entitled  to 
his  wages  till  the  end  of  the  voyage,  cannot  maintam  a  general  mde- 
bitaiuM  as9wnpsit  to  recover  his  wages  pro  r»ta  aa  fvr  as  fi. ;  thou|^ 
he  was  there  wrongfully  dismissed  by  the  defendant  (the  captain.) 
His  remedy  is  by  action  on  the  speciid  contract,  or  for  the  tortious 
act  whereby  he  wajs  prevented  earning  his  wages.  Hulle  v«  Height- 
man,  4  £sp.  G.  77. ;  S.  C.  2  East,  145. 

OeDeml  or  26.  A  promissoiy  note  is  evidence  under  the  money  counts,  only 

•pecial.  as  between  the  original  parties  to  it.     Wayman  v.  Bond,    1  Camp. 

175. 
27.  If  by  special  contract  a  party  has  incurred  a  more  extensivo 

responsibility  than  what  is  imposed  by  the  ordinary  duties  of  his 

station,  an  action  for  neglecting  such  extra  duty  must  be  special. 

Whalley  v.  Wmy,  3  Esp.  C.  74. 

26.  Ev^i  admitting  that  a  purchaser  can  recover  from  the  veader^ 
die  expenses  of  investigating  a  title  which  has  proved  defective,  he 
cannot  recover  them  as  money  paid,  but  only  under  a  special  count* 
Carafidd  v.  Gilbert,  4  Esp.  C.  223. 

29.  If  B»  by  a  vmtten  guarantee  undertake  to  •^.  to  answer  fot 
the  payment  of  goods  to  be  sent  by  him  to  C,  A.  cannot  maintain 
mdebitaitu  asmmpsit  against  jB.  for  the  piice  of  goods  sent  to  C.  ac* 
cordingly,  but  must  declare  specially  on  the  guarantee.  Mines  v. 
Sculthorpe,  2  Gamp.  215. 

30.  An  auctioneer  must  declare  specially  against  his  principal  for 
the  costs  of  an  action  incurred  through  the  principal's  ddault,  and 
not  as  fer  money  paid.     Spurrier  v.  Elderton,  5  Esp.  G.  1. 

31.  If  by  reason  of  the  misdescription  of  a  promissory  note  in  the 
declaration,  the  plaintiff  is  precluded  from  recovering  upon  it,  qitonrc, 
whether  it  be  recoverable  under  the  money  counts  ?  WeUs  v.  Gir- 
ling, 1  Gow.  p.  22. 

Money  paid.  32.  A  sheriflPs  officer  who  dischaiges  a  defendant  on  payment  of 

the  sum  sworn  to,  and  is  aflerwards  obliged  to  pay  the  residue  of  the 
debt,  may  recover  it  from  the  defendant  as  money  paid  to  his  use. 
Gerdron  v.  Lord  Masserene,  Peake,  143. 

33.  A  surety  who  gives  his  promissoiy  note  in  pa3aneQt  of  the 
debt  may  recover  against  the  principal  as  fer  money  paid.  Barclay 
and  anotiier  v.  Gooch,  2  Esp.  G.  571.  ;  but  see  Taylor  v.  Higgins, 
3  East,  169. 

34.  Money  had  and  received  lies  by  the  indorsee  of  a  note  against 
tlie  maker.     Dimsdale  and  others  v.  Lanchester,  4  Esp.  C.  201. 

Money  had  and      36.  If  money  has  been  obtained  by  means  of  a  fraud,  an  action  for 
received.  money  had  and  received  lies  to  recover  it  back  ;  to  whinh   it  is  no 

answer  tliat  the  defendant  is  really  entitled  to  the  money ,>  if  his  right 
to  it  depends  upon  a  question  not  of  common-law  jurisdiction.  Crock- 
ford  V.  Winter,  1  Camp.  124. 

36.  The  assignees  of  a  bankrupt  may  recover  as  for  money  had 
and  received  against  the  defendant,  who  took  the  goods  of  the  bank- 
rupt in  execution  (after  an  act  of  bankruptcy),  and  then  took  the  goods 
under  a  bill  of  sale  from  the  slieriQ',  althougli  no  money  was  actually 
paid.     Reed  a»d  another  v.  James,  1  Starkic,  134. 
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37.  Declaratioii  on  a  special  agreement  for  the  sale  of  a  lease  of 
a  house ;  in  order  io  reeover  a  deposit  for  the  purchase,  the  sup>^ 
posed  agreement  being  unstamped,  but  not  having  been  signed  by 
either  of  the  parties,  or  by  the  auctioneer  as  their  agent,  the  plaintii^ 
may  recover  tor  moaey  had  and  received.  In  such  case  it  is  incum-r 
bent  on  the  defendant  to  show  that  when  the  deposit  ^^as  demanded 
by  the  plaintiff,  he  tendered  an  assignment  of  the  lease.  Adams  v. 
Fairbum,  2  Starkie,  277. 

38.  Money  had  and  received  will  not  lie,  where  the  plaintiff,  upon 
the  seme  tnuiaaclfeii,  would  be  liable  to  a  cross-action  to  recover 
damages  to  an  equal  amount.  Simpson  and  another  v.  Swan,  3  Camp. 
291. 

39.  QtMBre,  whether  a  person  paying  money  on  an  illegal  consid- 
eration can  recover  it  bcu^k  in  an  action  for  money  had  and  received  1 
Pickard  v.  Bonner,  Peake,  221. 

40.  Those  parts  of  a  contract  which  are  immaterial  to  the  matter  Declaration* 
in  question  need  not  be  mentioned.     i^ilHps  v.  Mendez  da   Costa, 

1  Esp.  N.  P.  C.  60. 

41.  If  Ihe  parties  to  a  written  agreement  enlarge  the  time  for  its 
performance,  in  an  action  thereon,  the  declaration  need  not  notice 
the  circumstance,  but  may  aver  performance  on  the  ori'^indl  day; 
Thresh  v.  Rake,  1  Esp.  N.  P.  C.  63. 

42.  A  release  may  be  given  in   evidence  under  non-assumpsit  Fleading. 
Miller  v.  Aris,  3  Esp.  C.  234^     Hawley  v.  Peacock,  2  Camp.  557. 

43.  The  defendant  cannot  give  his  bankruptcy  in  evidence  under 
the  genesal  isaue  of  non-assumpsit.  Growland  v.  Warren,  1  Camp. 
363. 

44.  In  asswnpBit  by  the  indorsee  against  the  acceptor,  the  bank- 
ruptcy of  the  inaorser,  at  the  time  of  indorsement,  may  be  given  in 
evidence,  under  the  general  issue.  Pinkcrton  v.  Adams  and  another, 
2£sp.  C.  611. 

45.  Under  a  plea  of  the  general  issue  to  an  action  of  annmpsit 
against  husband  and  wife  for  goods  sold  to  the  wife  before  the  mar-* 
xiage,  it  is  competent  to  prove  that  she  was  then  married  to  another 
husband  who  is  still  alive.  Cowley  v.  Robertson  and  wife,  3  Camp. 
43S. 

46.  Payment  afler  issue  joined  may  be  given  in  evidence  under, 
the  generaL  issue  in  ttssumpsity  and  need  not  be  pleaded  as  matter 
having  arisen  puis  darrein  caniimumce.  Storey  v.  Bloxam,  2  Esp. 
C.  504. 

47.  A  release  gii^en  afler  issue  joined  in  assumpsit  must  be  pleaded 
specially  as  matter  having  arisen  puis  darrein  continuance.  Storey 
V.  Blozam,  2  E^p.  C.  505. 

48.  It  seems  that  an  award  between  the  parties  made  afler  issue 
joined  on  novMtsawnpsitf  must,  if  the  plaintiff  proceeds,  be  pleaded 
as  matter  having  arisen  puis  darrein  continuance,  and  cannot  be 
given  in  evidence  under  the  issue.  Storey  v.  Bloxam,  2  Esp.  C.  504. 

49.  Where  work  is  done  upon  a  special  contract,  and  for  estimated  Eyidenfcfl. 
prices,  and  there  is  a  deviation  from  the  original  pkm  by  the  consent 

of  the  parties,  the  estimate  is  not  exchided,  but  is  to  be  the  rule  of 
payment  as   far  as  the  special  contract  can  be  traced,  and-  for  any 
excess  beyond  it,  the  party  is  entitled  to  his  quantum  metuit.     Rob- 
rion  V.  Godfrey  and  auotitcr,  1  Holt,  236. 
Vol.  V.  60 
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ATTORNEY. 

DatiM  oL  1.  An  attorney  retained  to  defend  an  action  is  not  bound  to  foUoir 

the  instructions  of  his  cUent  to  do  what  is  meant  merely  for  delay. 
1  Camp.  176. 

lUghti  €/L  2.  If  an  attorney's  clerk  is  employed  to  eonduet  a  caiCufe^  who,  not 

being  himself  an  attorney,  employs  his  master,  the^roasfter  may  suo 
the  client  for  his  expenses,  unless  he  has  previously  paid  the  clerk. 
Brown  v.  Brooks,  1  Esp.  C.  888. 

3.  An  attorney  cannot  use  tlie  name  of  his  client  to  tiy  whether  he 
is  entitled  to  the  costs  of  proceedings.  Charlwood  and  another  v. 
Benidge,  1  Esp.  €.  345. 

4.  An  attorney  cannot  delegate  his  authority ;  and,  therefore,  can- 
not demand  payment  by  his  clerk*  Cooro  v.  Calloway,  1  Esp.  N. 
P.  C.  115, 

5.  If  damages  to  the  amount  of  the  consideration  money  are  re- 
covered against  an  attorney  by  the  grantee  of  an  annuity  made  void 
through  his  negligence,  for  want  of  a  proper  registration,  the  attorney 
is  not  entitled  to  tlie  consideration  money  from  the  grantor.  Buidon 
V.  Webb,  2  Esp.  C.  627. 

Ijabttitiei  otl  6.  An  attorney  who  undertakes  in  writing  generally,  and  not  aa 

attorney,  is  personally  liable.  Kendray  v.  Hodgson,  5  Esp.  C.  226. 
7.  An  attorney  employed  to  pinx^hase  and  prepare  the  assigoroent 
of  an  annuity,  before  the  decisions  holding  that  the  tnnta  in  the 
annuity  deeds  must  bje  particularly  set  forth  in  the  aneBwrial,  is  not 
fiable  for  negligence  in  not  having  pointed  out  to  his  employer  thai 
the  annuity  purchased  was  voidb^ause  the  memorial  omitted  partic- 
nlarly  to  specify  the  trusts  of  the  annuity  deeds.  Baikie  v.  Chand- 
less,  3  Camp.  17. 

^Hl  •{,  8.  An  attorney  cannot  maintain  an  action,  even  for  the  money  out 

of  pocket  in  a  cause,  until  he  has  delivered  a  bill  signed.  Miller  v. 
Towers,  Peake,  102. 

9.  An  attorney  must  deliver  his  bill  a  month  beforehand*  pnnuant 
to  statute  2  6.  2.  o.  28.,  though  all  the  items  are  for  businesa  don« 
at  the  quarter  sessions.     Clarke  v.  Denovan,    1  Esp.  N.  P.  C.  13X 

10.  If  any  part  of  an  attorney's  bill  is  for  business  done  in  court, 
the  bill  must  be  delivered  a  month  before  the  action  is  br  ught,  other- 
wise the  plaintifi*  cannot  recover.     Benton  v.  Garcia,  3  Esp.  C.  149. 

11.  An  attorney  cannot  maintain  an  action  for  preparing  a*  war- 
rant of  attorney,  unless  a  bill  has  been  dekvered  pursuant  to  2  G.  2. 
c.  23.  s.  23.     Sandon  v.  Bourn,  4  Camp.  68. 

12.  If  one  item  of  an  attorney's  bill  be  for  preparing  a  warrant 
of  attorney  to  confess  a  judgment,  a  bill  must  be  deitveied  accord- 
ing to  the  statute  2  6.  2.  c.  23.  s.  23.,  akfaough  the  wanrant  has  not 
been  executed.     Weld  v.  Crawford,  2  Starkie,  638. 

13.  An  agent  to  a  country  attorney  is  not  obliged  to  deliver  a  bill 
signed.     Bridges  v.  Francis,  Peake,  1. 

14.  Where  one  attorney  employs  another  as  agent,  he  may  sue 
him  for  his  fees  without  first  delivering  a  bill  pursuant  to  statute  2  O. 
2.  c.  23.     Nelson  v.  Garforth,  1  Esp.  N.  P.  C.  221. 

16.  Where  business  has  been  done  by  an  attorney  for  a  clieat, 
who  aflerwards  becomes  himself  an  attorney,  the  former  need  not 
deliver  a  bill  pursuant  to  statute  2  G.  2.  c.  23.,  in  order  ta  recover 
his  costs.     Ford  v,  Maxwell,  1  Esp.  C.  420. ;  S.  C.  Hen.  BL  589. 
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16.  The  statute  2  O.  2.  c.  23.  s.  28.  only  requires  the  delivery 
of  an  attorney's  bill  for  the  brinfi^tn^  of  an  action  ;  therefore,  to  ena*- 
ble  an  attorney  to  set  off  his  bill,  he  need  not  deliver  it  a  month  be- 
forehand, though  he  must  deliver  it  time  enough  before  trial  for  the 
plaintiff  to  have  it  taxed.     Bulman  v.  Birkett,  1  Esp.  C.  449. 

17.  Where  cwt>  persons  are  liable  to  an  attorney  for  business  done 
on  their  joint  retainer,  it  is  sufficient  for  him  to  deliver  a  copy  of  his 
hill,  in  pursuance  of  2  6.  2.  c.  23.,  to  one  of  them  from  whom  he 
received  his  instructiens,  and  to  whom  the  management  of  the  busi- 
ness was  left  by  the  other.     Finchett  v.  How,  2  Camp.  277. 

16.  Miter  of  a  delivery  to  that  one  who  did  not  intermeddle ;  for 
he  cannot  be  considered  as  having  authority  to  receive  it  for  both,  nor 
is  he  likely  lo  know  what  foundation  there  is  for  the  charges  in  the 
hill.  :  Finchett  v.  How,  2  Camp.  277.  > 

19.  Delivery  of  an  attorney's  bill  to  the  attorney  of  the  party  to  be 
charged  is  sufficient,  if  the  party  himself  attend  the  taxation,  or  the 
bill  be  shown  to  have  come  to  his  hands.  Warren  v^  Cunningham^ 
1  Gow.  11. 

20.  An  attorney's  bill,  if  not  delivered  to  the  party,  must  be  left 
lor  him  at  his  dwelling-house  or  last  place  of  abode  ;  leaving  it  at  the 
-counting-house  is  not  sufficient.     Hill  v.  Humphrys,  3  Esp.  C.  254. ; 
-S.  C.  2  B.  &  P.  343. 

21.  Although  an  attorney  shows  his  client  a  copy  of  his  bill,  ex- 
plaining the  difi^nt  charges  to  him,  in  the  reasonableness  of  which 
the  client  acquiesces^  the  attorney  is  still  bound  to  leave  a  copy  of  the 
|mU  with  him,  according  to  the  provisions  of  statute  2  6.  2.  c  23., 
before  he  can  maintain  an  action  upon  it.  But  where  several  are 
joiotly  liable  to  an  attorney  for  business  done,  the  delivery  of  a  copy 
of  the  bill  to  one  of  them  is  sufficient  to  maintain  a  separate  action 
against  any  of  the  others*  Money  paid  by  an  attorney  for  costs  which 
his  client  is  adjudged  to  pay,  is  o  disbursement  within  2  G.  2.  c.  28. 
Crowder  v.  Shoe,  1  Camp.  437. 

22.  Previous  to  the  bringing  an  action  on  an  attorney's  bill,  it  is 
sufficient  under  the  statute  2  G.  2.  c.  23.  s.  23.  to  deliver  a  bill  at  the 
defendant's  last  known  apparent  place  of  abode  at  the  time  when  the 
bill  was  delivered.  And  it  is  not  sufficient  for  the  defendant  to  show, 
(hat  he  had  another  known  place  of  abode  subsequently  to  the  deli- 
very of  the  IhII.     Wadeson  v.  Smith,  1  Starkie,  324. 

23.  The  month  which  must  elapse  afler  the  delivery  of  an  attor^ 
ney's  bill,  previous  to  an  action  thereon,  is  a  lunar  month.  Hurd  v. 
XiOach,  5  Esp.  C.  168. 

24.  An  aciion  may  be  maintained  by  an   attorney  against  an  as- 
signee for  business  done  under  a  commission  of  bankruptcy,  although     - 
the  bill  has  not  been  taxed  by  a  master  in  chancery  under  tlie  statute 

6  Geo.  2.  c.  30.  s.  46.     Tarn  v.  Heya  and  another,  1  Starkie,  278, 

26.  If  the  joint  names  of  two  attomiea  in  partnership  are  put  oq  p^gji,jn- 
then*  papers  in  causes  in  their  office,  either  of  tiiem  b  liable  to  the   ^nhnQtccr- 
peuakies  of  statute  37  G.  3.   c.  90.,   for  practising  as  an  attorney   lificata. 
without  entering  hisr  certificate,  though  it  does  not  appear  that  one 
of  them  had  any  profit  or  advantage  from  the  suit  for  which  the  qui 
iam  action  is  brougiu.     Edmonson  v.  Davis,  4  Esp.  C.  14. 

•    26*  A  power  of  attorney,  tliough  coupled   with  an  interest,  is  m-  Warrant  of  at- 
ftantly  revoked  by  the  death  of  the  grantor ;  and   an  act  aflerwards  toniey. 
bona  fide  done  under  it,  by  tiie  grantee,   before  notice  of  the  doath  of 
the  (grantor,  i^  a  nullity.     Watson  and  witb  v.  King,  4  Camp.  272, 
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27.  A  power  of  attorney  i«  not  revocable  where  given  as  part  of 
a  security.     Wakh  v.  T\Tiiteonib,  2  Esp.  C.  665. 

AUCTIONEER. 

^  1    TThere  an  auctioneer  declares  that  the  conditions  are  as  usual, 

^^  and'those  conditions  are  pasted  up  under  his  box,  the  purchaser  10 

bound.     Memard  v.  Aldridge,  3  Esp.  €.  271. 
UabUitiAB  of'         2.  An  auctioneer  is  not  answerable  for  loss  or  daniage,  if  he  takes 

the  same  care  of  the  property  that  a  prudent  man  would  of  his  own. 
MaJtby  V.  Christip,  1  Esp.  C.  340. 

3.  An  auctioneer  who  sold  goods  after  notice  that  they  were  not 
the  property  of  his  employer,  was  held  liable  to  pay  the  lOMn^y  for 
which  they  had  sold.     Haidacrev.  Stewart,  6  Esp.  C.  103. 

4.  'U  here  an  auctioneer  does  not  disclose  the  name  of  his  prkici- 
pal  at  the  time  of  the  sale,  he  is  personally  liable  to  an  action  for  da- 
mages for  not  completing  the  contract.  If  the  conditions  oTsale  are, 
|hat  a  certain  sum  per  cent,  shall  be  paid  as  a  deposit,  and  the  auc- 
tioneer accepts  a  less  sum,  he  cannot  afterwards  object  that  too  little 
was  paid.     Hanson  v.  Roberdeau,  Pealce,  120. 

6.  An  auctioneer  is  uot  ]ial>Ic  to  pay  interest  upon  a  dBf€iBii  kepi 
in  his  hands  upon  the  in\  e^^tigation  of  a  title.  Here  he  is  to  be  con- 
sidered OS  the  mere  agcut,  unless  he  specially  engage  as  a  principal 
in  the  sale.     Lee  v.  Munn,  1  Holt,  569. 

6.  A  declaration  in  assuinpsii  against  an  aucticmeer  for  having 
rescinded  a  contract  of  sale  (which  he  had  made),  contrary  to  hirt 
duty  as  auctioneer,  may  be  supported  by  implication  <^  law  ariaiag 
upon  the  facts  of  the  employment  of  the  auctioneer  by  the  plainttfi^ 
and  his  sale  of  the  goods,  without  proof  of  an  express  c<witract  on 
his  part  not  to  rescind  the  contract.  In  such  case  it  is  incumbent 
on  the  defendant  to  establish  a  legal  excuse  for  deviating  from  the 
usual  practice,  although  the  proof  involve  the  proof  of  a  negative. 
Kelson  and  another  v.  Aldridge,  2  Stnrkie,  435. 
Right  toremu-  .  "^^  If  an  auctioneer  employed  to  sell  an  estate  is  guilty  of  ncg- 
iMratioQ.  ligencc,  whereby  the  sale  becomes  nugatory,  he  is  not  entitled  to 

recover  any  compensation  for  his  services  from  the  vendor.     DeneW 
V.  Davcrell,  3  Camp.  451. 

^' J?"'''*'  whether  an  auctioneer  is  entiUed  to  an  allowaoce 
Jievond  a  reasonable  compensation,  though  warranted  by  die  cowe 
of  trade?  Mallby  v.  Christie,  1  E*^p,  C.  340. 

AVERAGE. 

Dorki  aA^rage.    cS>:  "ll^'  ^"^       xT  *.  ^  ^^"P  "^  ^®  combat,  and  the  expense 

bv  thot  w  J  7""^^  T^""'^^  ^^  '^^^  ^«  ^"bj^^^t  of  general  av^ge 

60S,  ,  S  C.  2  Aiar^hall,  309. ;  S.  C.  4  Camp.  337. ;  S.  C.  1  Bolt; 

and  the  ma^ir^r  «../ v!I^^      n     ^^^  ^^^  oisLursed  on  her  account  ; 

h.  mi^^^^^^^^^^  *^  T-  -"<>->;  ^y  -^er  means,  thai 

^  *  I  rucure  tiis  Ui)eraUon  and  pursue   th^  voyage,  sold  a  part 
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of  the  cargo  :  held,  that  the  owner  of  the  goods  so  sold  had  no  right 
to  a  contii^ution  in  the  nature  of  general  average  from  ihe  shippers 
of  the  other  goods  on  board,  which  arrived  safely  at  the  port  of  desti- 
nation.    Dobson  and  others  v.  Wilson,  3  Camp.  4S0. 

3.  An  action  at  law  may  be  maintained  to  recover  a  contribution,  Action  for. 
in  the  nature  of  genend  average,  by  one  shipper  of  goods  against 
another.     Dobson  and  others  v.  Wilson,  3  Camp.  480. 


BAIL. 

■ 

1.  If  a  party  executes  a  bail-bond  before  the  condition  is  filled  up,  Bond. 
it  is  void.     Foweli  v.  Duff,  3  Camp.  J  SI. 

2.  Although  it  be  irregular  to  bring  an  action  on  a  bail-bond  in  a 
dilierent  court  from  that  in  which  the  origtaal  action  was  commenced, 
yet  the  defendant  cannot  take  advantage  of  this  under  the  plea  of 
Hon  est  faclum,,     Wright  v.  Walmsley,  2  Camp.     396. 

3.  If  a  sheriff's  ofBcer  Uberates  a  defendtmt  on  his  attorney  under- 
taking to  put  in  bail,  which  he  neglects  to  do,  whereupon  the  sheriff 
is  attached,  and  the  officer  pays  the  debt,  qt^wr€  whether  the  statute 
of  bail-bonds,  23  Hen.  8.  — ,  does  not  preclude  him  recovering  the 
money  paid  against  the  defendant  T  At  all  events  he  cannot,  unless 
an  attachment  has  issued  against  the  sherifl^  or  ho  has  otherwise  been 
comp^ed  to  pay.     Griffin  v.  Roberts,  1  £sp.  C.  383. 

4.  A  justification  of  bail  is  to  be  taken  nunc  pro  tunc,  so  that  if  Jastification. 
out  of  time,  application  should  be  made  to  set  it  aside  ;  otherwise 

the  plaintiff  subjects  himself  to  all  tlie  consequences  of  a  valid  justi- 
fication :  amongst  others,  an  action  against  the  sherifif  for  not  taking 
a  bail-bond  brought  before  justification  will  be  defeated  by  producing 
the  rule  for  the  allowance  of  bail.  Murray  v.  Durand,  1  £sp.  N.  P. 
C.  87. 

5.  Bail  above  put  in  by  the  sheriff  (who  had  discharged  the  de- 
fendant  without  a  bail-bond)  may  surrender  the  defendant.     Rex  v.  ^o"«"der. 
Butcher,  Feake,  169. 

6«  Bail  may  recover  against  their  principal  all  expenses  necessarily 
incuired  from  becoming  bail.     Fisher  v.  Fallows,  6  Esp.  C.  171.       ^l^^^  ^^^^ 

7.  If  a  party  who  is  bail  to  the  sheriffapplytoan  attorney  to  put    .      ?°* 
in  bail  above,  he  is  hable  for  these  expenses,  but  not  for  the  subse-  ^»***'1»**««  ®f' 
quent  expenses  of  the  suit :  prima  facie  the  expenses  of  the  suit  are 
due  from  the  principal,    and  the   charges  of  the  bail,  for  putting  in 
bail  above,  from  the  bail.      Hector  and   another  v.   Carpenter,    1 
Starkie,  190. 


BAILMENT. 

1.  Goods  are  delivered  to  a  bailee  on  a  contract  of  a  sale  and  j^   .       ^.   . 
return  %  the  bailee  has  no  authority  to  pledge  the  goods.     Application  1^0.'*^*  o«  oa*- 
of  the  statute  21   J.   I.  c.  19.  s.  10.  to  such  a  case.     Delauney  v. 

Barker,  2  Starkie,  539. 

2.  Afler  a  hired  horse  is  exhausted  and  has  refused  its  feed,  the  xy^a^g  ©f  b^j. 
hirer  is  bound  not  to  use  iU     Bray  v.  Mayne,  60 w,  1.  lee. 

3.  A  bailee  for  hire  is  not  answerable  for  the  loss  of  the  property,  LiabiliUei  of 
if  he  took  the  same  care  of  it  that  a  prudent  man  would  take  of  his  bailee. 
own  ;  not  though  the  loss  arises  from  the  embezzlement  of  his  ser- 
vants.    Fhuicane  v.  Small,  1  Esp.  C.  315. 
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4.  A  workman  for  hire  ig  not  only  bound  to  guard  tho  thing  bailed 
to  him  against  ordinary  hazards,  but  likewise  to  exert  liimself,  to 
preserve  it  from  any  unexpected  danger  to  which  it  nay  be  exposed. 
Leek  T.  Maestaer,  1  Camp.    138. 

5.  A  warehouseman  is  only  bound  to  take  reasonable  and  com* 
mon  care  of  any  commodity  entrusted  to  his  charge.  Cailiffv.  Dan- 
vers,  Peake,  114. 

6.  A  wharfmger's  liability  is  at  an  end  by  delivering  the  goods  on 
the  wharf  to  the  mate,  or  other  accredited  person  of  a  ship  by  which 
they  are  to  be  sent,  if  according  to  the  usage  of  the  trade.  Cobboa 
and  another  V.  Downe,  5  Esp.  C.  41. 

7.  A  person  who  takes  in  horses  to  agist,  does  not,  like  an  inn- 
keeper, insure  their  safety  ;  he  is  answerable  only  in  case  of  negli- 
gence.    Broadwater  v.  Blot,  1  Holt,  547. 

8.  A  watchmaker  is  bound  to  secure  property  placed  in  hw 
hands  in  the  way  of  his  trade,  or  to  protect  it  against  depredations 
that  may  be  committed  by  the  persons  in  his  employ.  Therefore 
where  J^,  entrusted  B.  (who  was  a  chronometer  maker,)  with  a  chro- 
nometer to  be  repaired,  and  B,  suffered  his  servant  to  sleep  in  the 
shop  in  which  the  chronometer  was  deposited,  B.  was  held  liable  to 
A,  for  its  value,  B*8.  servant  having  stolen  it,  and  B.j  at  the  time 
when  the  theft  was  committed,  having  deposited  his  own  watches  in 
n  more  secure  place  than  that  in  which  the  chronometer  was  lefL 
Clarke,  Esq.  v.  Eamshaw,  1  Gow,  30. 

9.  .^.  lends  a  picture  to  ^.,  w^ho  wishes  to  show  it  to  C. ;  B. 
without  any  previous  communication  to  C,  and  without  his  know- 
ledge, sends  the  picture  to  his  house,  where  it  is  accidentally  injured. 
C.  is  not  responsible  in  assumpsit  for  not  keeping  the  picture  safely. 

Xothbridge  v.  Phillips,  Knt,  2  Starkie,  544. 

10.  If  upon  a  hired  horse  being  taken  ill,  the  hirer  calls  in  a  far* 
rter,  he  is  not  answerable  for  any  mistakes  which  the  latter  may  com- 
mit in  the  treatment  of  the  horse  ;  but  if  instiead  of  that,  he  prescribes 
for  the  horse  himself,  and  from  unskilfulness  gives  him  a  medicine 
which  causes  his  death,  although  acting  bona  fid^^  he  is  liable  te 
the  owner  of  the  horse  as  for  gross  negligence.  Deane  v.  Keate. 
3  Camp.  4. 


KelatiM  of. 
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1.  If  a  man  marries  a  woman,  and  holds  her  out  to  the  world  as 
his  wife,  he  does  not  discharge  himself  from  his  liability  for  necessa- 
ries supphed  to  her,  by  proving  a  previous  marriage  between  himself 
and  another  woman  still  alive  ;  unless  he  brings  home  a  clear  know- 
ledge of  the  celebration  of  the  first  maiTiage  to  tlie  person  who  sup^ 
plied  the  necessaries  to  tlie  second  wife.  Robinson  v.  Nahon, 
1  Camp.  345. 

2.  If  a  man  holds  out  a  woman  as  his  wife,  ho  is  liable  on  her 
contracts  the  same  as  if  they  were  married,  even  though  the  other 
paily  kqew  that  they  were  not  Watson  v.  Threlkdd,  2  Esp.  C . 
63T. 

3.  After  a  sentence  of  divorce  ab  initio,  the  liability  of  a  hus^ 
band  for  the  debts  of  his  wife  does  not  continue.  Anstey  v.  Manners, 
1  Gow,  10. 

4.  Though  a  note  were  given  to  a  married  woman,  knowing  her 
to  be  such,  with  intent  that  she  should  indorse  it  to  the  plaintiff  in 
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payment  of  a  debt  which  he  owed  him  in  the  course  of  carrying  on  a 
trade  in  her  own  name  by  the  consent  of  her  husband,  yet  the  pro- 
perty in  the  note  vested  in  the  husband  by  the  delivery  to  the  wife, 
and  no  interest  passed  by  her  indorsement  to  the  plaintiff.     Barlow  v.    - 
Bishop,  3  £sp.  C.  266. ;  S.  C.  1  East,  432. 

6.  The  furniture  of  a  house,  the  separate  property  of  the  wife,  Separate  pi»p*' 
having  been  taken  in  execution  by  the  husband's   creditor,  they  are  ^^^y* 
sold  by  the  sheriff  to  a  trustee  for  the  wife's  separate  use.     Held,  that 
notwitJistanding  the  husband  atlerwards  remained  as  beffore  in  posses- 
sion of  them,  they  were  not  liable  to  his  debts.     Cross  v.  Glode  and 
another,  2  Esp.  C.  574. 

6.  Althougn  Jl.  cohabits  with  B.  and  assumes  his  name  and 
passes  for  his  wife,  and  permits  him  to  appear  to  be  the  owner  of  the 
furniture  of  the  house  in  which  they  live,  the  furniture  being  her  pro- 
perty, is  not  liable  to  l>e  taken  under  an  execution  against  B.  Ed- 
wards V.  Bridges  and  another,  2  Starkie,  396. 

7.  Where  a  wife  executes  a  deed  without  her  husband's  author-  Contract  by 
ity,  any  claim  which  the  other  party  has  against  him  arises  out  of  an  f®™®» 
implied  simple  contract  of  the  terms  of  which  the  deed,  though  void, 

may  be  used  as  evidence.     White  v.  Cuyler,  1  Esp.  N.  F.  C/200. ; 
S.  C.  6  T.  R.  176. 

8.  A  debt  due  from  the  wife  dum  sola  cannot  be  set  off  against  a 
demand  by  the  husband  alone,  unless  he  has  promised  (upon  sufficient 
consideration)  to  dischatge  it.     Wood  v.  Akers,  2  Esp.  C.  594. 

9.  Though  a  husband  is  not  bound  to  maintain  the  child  pf  his  Children  by  a 
wife  by  a  former  marriage,  yet  if  he  receives  it  under  his  roof  and  ''^f™*'  n^*^" 
holds  it  out  as  part  of  his  family,  he  will  be  lial)le,  on  a  contract  duly  ^^^^* 
made  by  her,  for  its   education  or  the  like.     Stone  v.  Can*,  3  Esp. 

C.  1. 

10.  If  from  her  husband's  ill  treatment  a  wife  is  obliged  to  leave  Necettariei. 
the  house,  he  is  liable  to  any  one  who  supplies  her  with  necessaries. 

Hodges  V.  Hodges,  1  Esp.  C.  441. 

11.  If  the  wife  has  been  obliged  by  her  husband's  misconduct,  to 
take  up  necessaiy  things  on  credit  he  must  pay  for  them,  though 
he  may  previously  have  warned  the  tradesman  not  to  trust  her.  Hai> 
ris  v.  Morris,  4  Esp.  C.  41. 

12.  If  a  husband  turns  his  wife  out  of  doors,  and  it  is  necessary 
for  her  safety  to  exhibit  articles  of  the  peace  against  him,  he  is  liabte 
to  an  attorney  employed  by  her  for  that  purpose.  Shepherd  v.  Mac- 
koul,  3  Campbell,  326. 

13.  Where  a  wife  was  indicted  for  keeping  a  disorderly  house« 
which  she  had  done  with  her  husband's  concurrence  :  held  that  he 
was  liable  to  an  attorney,  whom  she  employed  to  defend  her,  and  by 
whom  he  knew  that  she  was  defended.  Shepherd  v.  Mackoul,  3 
Campbell,  326. 

14.  Where  a  separate  maintenance  is  secured  to  tho  wife,  by  & 
deed  executed  by  herself  and  husband  only,  the  husband  is  liable  foi: 
necessaries  supplied  to  her.     Ewers  v.  Hutton,  3  Esp.  C.  255. 

15.  The  husband  is  liable  for  necessaries  furnished  to  his  wife, 
where  she  lives  apart  with  a  separate  maintenance  duly  paid  to  her, 
unless  the  creditor  has  notice  of  the  maintenance.  Rawlyns  v.  Van- 
dyke, 3  Esp.  C.  250.     But  see  Ham.  Parties  to  Actions,  195. 

16.  A  husband  who  allows  his  wife  a  separate  maintenance  pro- 
mises to  pay  the  amount  of  a  debt  which  she  contracts  iu  a  state  of 
separation,  he  cannot  aflerwards  recede  from  his  promise  on  the 
ground  that  the  plaintiff  knew  tliat  he  allowed  his  wife  a  separate 
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maiDtenaoce,  and  that  he  made  the  promise  under  a  misapprehension 
of  law.     Hombuckle  v.  Hombury,  2  Starkie,  177. 

17.  In  an  action  against  the  husband  for  lodging  and  necessaries 
supph'ed  to  his  wife,  who  lives  separately  from  him  without  any  fault 
of  her  own,  and  who  is  possessed  of  funds  of  her  own ;  the  question 
is,  whether  she  has  sudi  means  as  are  adequate  to  her  support,  ac* 
cording  to  her  husband's  situation  in  life.  Ludlow  v.  Wilmot,  3 
Starkie,  85. 

18.  Although  a  husband  is  not  cohabiting  wkh  his  wife,  yet  if  she 
onprovidently  takes  up  goods  of  a  tradesman,  for  which  he  would  not 
otherwise  be  liable,  he  assents  to  the  contract,  if,  having  any  controol 
over  the  goods,  he  does  not  cause  them  to  be  returned  to  the  vender. 
Waitfaman  v.  Wakefield,  1  Camp.  120. 

19.  But  if  a  tradesman  trusts  a  married  woman,  deceived  by  thft 
false  appearance  she  assumes,  when  by  cautious  enquiries  he  might 
have  ascertained  her  real  situation,  he  cannot  come  upon  the  hus- 
band beyond  the  extent  to  which  those  enquiries  would  have  showa 
him  to  be  responsible.     Waithmanv.  Wakefield,  1  Camp.  120. 

20.  li^liere  the  husband,  separated  from  his  wife,  su^rs  their 
children  to  reside  with  her,  he  is  liable  for  necessaries  lawfully  sup- 
plied to  her  for  them.     Rawlyns  v.  Vandyke,  3  £sp.  C.  252. 

21.  Though  a  wife  lias  committed  adultery,  yet  if  the  husband  re- 
ceives her  again,  he  is  liable  for  necessaries  lawfully  supplied  to  bcr 
af\er  their  re-union.     Harris  v.  Morris,  4  £sp.  C.  41. 

22.  Whether  articles  furnished  to  the  wife  are  necessaries,  de- 
pends, not  upon  her  marriage  portion,  but  the  husband*B  circumstan- 
ces.    Ewers  v.  Hutton,  3  £sp.  C.  256. 

23.  A  husband  is  liable  for  necessaries  furnished  to  his  wife,  suit* 
able  to  the  appearance  in  life  he  permits  her  to  assume,  thou^  great- 
ly  beyond  his  degree  or  his  circumstances.     1  Camp.  120. 

24.  If  husband  and  wife  live  separate,  and  he  pays  her  an  ade- 
quate allowance  for  her  support,  he  is  not  liable  to  be  sued  for  her 
debts,  although  the  separation  be  not  by  deed,  and  there  be  no  wnt^ 
ten  agreement  between  them  with  respect  to  the  allowance.  The 
adequacy  of  the  allowance  is  a  question  of  fact  for  the  jury.  Hodg- 
kins  on  and  another  v.  Fletcher,  4  Camp.  70. 

25.  Although  a  man  is  conclusively  liable  for  necessaries  supplied 
to  a  woman  while  he  is  living  with  her  as  his  wife  ;  when  they  have 
separated  he  is  not  liable  for  necessaries  supplied  to  her  on  the  ground 
that  he  has  lived  with  her  and  represented  her  as  his  wife,  if  he  can 
show  that  in  point  of  fact  they  were  not  married.  Munro  v.  De 
Chemant,  4  Camp.  215. 

26.  The  wife  of  one  transported  for  his  crimes  may  sue  as  9.  feme 
soUj  notwithstanding  his  term  of  transportation  has  elapsed,  unless 
the  defendant  can  show  that  he  has  returned  to  this  Country.  Carrol 
V.  Blencow,  4  Esp.  C.  27. 

27.  6'cm6/e,  that  in  those  times  in  which  it  was  considered  that  a 
feme  covert  separated  from  her  husband  was  liable  as  a  jTeine  sole,  it 
was  necessary  that  her  separate  maintenance  should  be  secured  Ly 
deed  and  in  trust.     Stedman  v.  Gooch,  1  Esp.  N.  P.  C.  7. 

28.  Held  that  the  wife  of  a  foreigner  who  had  gone  r.nd  is  still 
resident  abroad,  but  with  the  intention  of  returning,  is  liable  as  a  /ewe 
sole,  for  debts  contracted  after  his  departure.  Walford  v.  Duchesse 
de  Prenne,  2  Esp.  C.  664.;  Franks  v.  Same,  id,  6S7.  But  see  3 
Camp.  123. 

29.  A  woman,  by  birtli  an  alien,  and  .the  wife  of  an  alien,  cannot 
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be  sued  as  ^feviu  «o/e  if  her  husband  has  lived  witti  her  in  this  coun- 
tiy,  although  he  has  lefl  hel*  here  and  entered  into  the  service  of  a 
foreign  state.  Ejeij  v.  Duchesse  Do  Prenne,  3  Camp.  123. 
'  dO*  A  wife,  not  separtited  from  her  husband,  cannot  be  charged 
with  credit  given  to  her,  though  her  husband  is  resident  abroad,  has 
regulariy  supplied  her  with  money,  and  though  she  has  represented 
herself  as  a  single  woman.  M'Namara  and  wife  v»  Fisher,  3  £sp. 
C.  18. 

31.  A  woman  who  has  declared  herself  to  be  a/ei)ie  W«,  and  as  £itot)t>eJi 
such  has  executed  deeds  and  maintained  actions  ;  it*  herself  sued  as 

a /erne  9oUy  is  not  estopped  from  setting  op  the  defence  of  coverture* 
Davenport  v.  Nelson,  4  Camp.  26. 

32.  A  husband  who  allows  his  wile  to  transact  his  business,  makes  Agenc/f 
her  his  agent,  and  is  therefore  bound  by  her  acts.     Girardy  v.  Rich- 
«id8on,  1  Esp.  N.  P.  C.13. 

33.  A  husband,  by  permitting  his  wife  to  transact  his  business, 
places  heir  en  the  footing  <rf'any  other  agent,  add  is  therefore  bdufid 
hj  her  acts,  and  admissions  respecting  it  Emerson  v.  Blonden,  1 
£sp«  N.  P.  0. 142. 

34.  In  cases  where  an  authority  from  the  husband  to  iho  wife  to 
indorse  bills  received  by  her  in  the  course  of  her  separate  trade  or 
otherwise,  may  be  implij^;  (he  indorsement  must  be  in  the  husband's 
name,  even  though  the  bfil  is  payable  to  the  wife.  Barlow  v.  Bishopi 
3  Esp.  C.  266. ;  S«  C.  1  East,  432. 

35«  If  a  promissory  note  is  made  payable  to  a  marnod  xii'oman,  and 
she  indorses  it  for  value  in  her  own  name,  and  the  maker  afterwards 
promises  to  pay  it ;  in  an  action  against  him  by  the  indorsee,  it  will 
be  presumed,  that  the  nominal  payee  had  authority  from  her  husband 
to  indorse  tiie  note  in  that  form,  and  the  indorsement  will  be  consi- 
dered as  vesting  a  legal  title  to  the  note  in  the  plaintiff*  Cotes  v; 
Davis,  1  Camp.  485. 

36.  A  debt  contracted  by  the  wife  before  marriage  survives  against  SarVivoftlfM^ 
her  upon  the   death  of  her  husband.     Woodman  v.   Chapman,  1 
Camp.  189. 

87*  No  action  lies  for  harbouring  the  plaintiff's  wile,  where  she  is  Harboorldtf 
kept  by  the  defenduit  from  a  principle  of  humanity,  to  secure  her  wifo. 
from  the  ill-treatment  uf  her  husband.     Philip  v.  Squire,  Peake,  82. 

38.  If  a  wife  through  her  husband's  ill  treatment  is  obliged  to  quit 
the  house,  any  person  may  safely  receive  and  protect  her.  Berthon 
V.  Cartwright,  2  Esp.  C.  480« 

39.  Where  a  defendant  is  under  ter;ns  not  to  give  coverture  in  Pleadhigti 
evidence,  she  is  precluded  from  showing  that  the  demand  was  fur- 
nished (Ml  the  husband's   credit*     Snell  v.  Rice,   1  Esp^  C.  222. ; 
Poake,  235. 

♦  BARRISTER. 

1.  No  action  lies  to  recover  back  a  fee  given  to  a  barrister  to         tt%4 
aigue  a  cause  which  he  did  not  attends     Tomer  v<  Phillips,  Peake, 

122. 

2.  No  action  lies  against  a  barrister  for  misconduct.     Ff^ll  v.   M!tc(»idtf«i« 
Brown,  Peake,  96. 

Vol.  V.  «t 
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fiASTARD. 

1.  The  father  of  a  natural  child  having  adopted  it,  is  liable  to  ona 
ivho  furnishes  it  with  necessaries  in  cases  where  he  would  have  beea 
liable  had  it  been  legitimate ;  even  though  no  order  of  filiadon  has 
been  made.     Hesketh  v.  Cowing,  5  Esp.  C.  131. 

2.  In  an  action  ofoMumpsit  on  an  express  promise  to  pay  for  the 
maintenance  of  a  bastard  child  of  which  the  defendant  was  the  puta- 
tive father,  it  is  no  defence  that  he  has  since  discovered  that  the  diild 
was  not  begotten  by  him.     Shaw  v.  Whiteman,  Peake,  28. 

3.  If  the  putative  father  of  a  bastard  child  agrees  to  indemnify  tibe 
parish  they  may  demand  any  security  they  think  proper.  IHckinson 
V.  Brown,  Peake,  234. 


What  are. 


What  are  not. 


BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

!•  A  draft  in  this  form,  "  Mr.  A.  will  much  oblige  Mr.  B.  by  pay- 
ingto  C.  or  order  20/.  on  his  account,"  is  a  bill  of  exchange.  Ruff 
v/Webb,  1  Esp.  N.  P.  C.  129. 

2.  A  promissory  note  without  the  words  ''  or  order,"  is  a  note 
within  the  statute  of  Ann.     Sfnithv.  Kendal,  1  Esp.  G.  281. 

3.  An  instroment  in  the  conmion  form  of  a  bill  of  exchange,- 
except  that  the  word  at  is  substituted  for  to,  before  the  name  of  the 
drawees,  may  be  declared  on  as  a  bill  of  exchange,  or  camme  $emhU^ 
inay  be  treated  as  a  promissoiy  note,  at  the  option  of  the  holder. 
Shuttleworth  v.  Stephens,  1  Camp.  407. 

4.  An  instrument  which  appears  on  common  observation  to  be  a 
bill  of  exchange,  may  be  treated  as  such,  although  words  be  intro- 
duced into  it  for  the  purpose  of  deception,  which  might  make  k  a 
promissoiy  note.     Allan  v.  Mawson,  4  Campbell,  115. 

5.  An  agreement  indorsed  on  a  note,  by  which  the  plaintiff,  the 
payee  undertaking  to  enlarge  the  time  for  payment  specified  in  the 
body  of  the  note,  cannot  be  considered  as  incorporated  with  the  note 
so  as  to  render  an  agreement  stamp  necessary.     Stone  v.  Metcal^ 

1  Starkie,  53. 

6.  Upon  an  instrument  in  the  common  form  of  a  joint  and  several 
promi^ry  note,  signed  by  three  persons,  there  is  an  indorsement 
written  at  the  time  of  signing  it,  stating  that  the  note  is  taken  as  a 
security  for  all  balances  to.  the  amount  of  the  sum  within  specified 
which  one  of  the  three  might  happen  to  owe  to  the  payee ;  that  the 
note  should  be  in  force  six  months,  and  that  no  money  should  be 
liable  to  be  called  for  sooner  in  any  case.  In  an  action  against  one 
of  the  sureties,  the  payee  cannot  declare  upon  this  instrument  as  a 
promissory  note,  payable  either  on  demand,  or  at  six  months  after 
date.  Between  these  parties,  the  instrument  is  an  agreem.1.t,  and 
must  be  stamped  and  declared  upon  as  such.     Leeds  v.  Lancaahirei 

2  Camp.  205. 

7.  An  instrument  acknowledging  the  receipt  of  drafts  for  the  pay- 
ment of  money,  and  promising  to  repay  the  money,  is  a  special 
agreement  and  not  a  promissory  note.  Williamson  v.  BenneCty  2 
Camp.  417. 

8.  A  note  promissory  to  pay  /•  F.  or  order  a  sum  certain,  the 
amount  of  the  purchase  money  of  a  quantity  of  ik  belonging  to  JJ., 
with  an  indorsement  thereon  at  the  time  of  making  the  note,  thai 
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it  was  ghren  on  condition  that  it  should  be  void,  if  any  dispute  should 
Aiise  l^tween  IT.  and  fV.  respecting  the  fir,  was  held  not  to  be  a 
promissoiy  note  within  statute  8  and  4  Ann.  c.  9. .  Haitley  y.  Wilkio- 
0on  and  another,  4  M.  &  S.  25. ;  S.  C.  4  Gamp.  127. 

9.  An  instrument  by  which  the  party  promises  to  pay  the  sum 
of  65L  and  also  soch  other  sum  as  by  reference  he  owed  to  another 
with  interest,  cannot  be  considered  as  a  promissory  note,  eyen  as  to 
the  65/.,  and  cannot  be  given  in  evidence  under  the  count,  upon  an 
account  stated  without  an  agreement  stamp^  Smith  and  his  wife  v. 
Ni^iAiiuwle,  2  Staikie,  875. 

lO.^Dhe  giving  a  bill  of  exchange  in  payment  of  ademaqd  is  con-  Th«ir  Itgsl 
elusive  as  to  the  existence  and  reasonableness  of  the  different  items  «ff«ct. 
which  compose  it,  so  thi^  these  cannot  be  questioned  in  an  action  on 
the  anginal  demand  brought  on  dishonour  of  the  bill*    Knox  v* 
WhaUey,  1  Esp.  N.  P.  C.  159. 

11.  A  promissory  note  signed  by  two  persons  and  beginning  ''  I  Coostroctioa. 
promise,   &c."  is  joint  and  several.     See  Mansel  v.  Burrel,  7  T. 

Rep.  352.  as  to  joint  and  several  promises.  Mareh  v.  Ward,  Peake, 
130. 

12.  A  note  beginning  "  I  promise  to  pay,"  signed  by  two  parties, 
18  joint  and  several.     Clerk  v.  Blackstock,  1  Holt,  474. 

13.  The  payee  of  a  note  indorses  upon  it,  '^  My  will  and  desire 
is,  thai  the  money  shall  not  be  called  in  for  two  years,  &c.  and  that 
if  the  said  C  S.  shall  wish  for  further  time,  he  shall  have  it  without 
s«lit  at  law  until  three  years  next  after  my  decease  ;"  semble,  these 
are  words  of  mere  indulgence  and  favour,  and  do  not  operate  as  a  de* 
feasance.  Stone  v.  Metcalf,  1  Starkie,  53.  Qtkere  ?  what  their 
e&ct  would  be  as  between  the  maker  and  the  executors  of  the  payee. 
Ibid. 

14.  A  man  who  at  the  request  of  the  holder  of  a  note  has  put  his  Coniidaratka, 
name  upon  it,   and  thereby  been  obliged  to  pay  the  contents  to  a 

bona  fide  holder,  may  recover  the  money  paid  from  any  person  whose 
name  is  on  the  note,  although  he  knew  it  was  given  on  an  illegal 
consideration.     Seddons  v.  Stratford,  Peake,  215. 

15.  Unless  where  a  bill  or  note  given  for  an  illegal  consideration  Valid  and  void, 
is  declared  by  law  to  be  void,  as  in  the  cases  of  gaming  and  usury ; 

it  is  valid  in  the  hands  of  a  bona  fide  holder ;  nor  will  it  be  necessary 
for  him,  on  proof  of  the  original  transaction,  to  show  that  he  gave  a 
consideration  for  it,  unless  circumstances  are  likewise  adduced  by 
which  he  appears  to  have  been  implicated  with  or  to  have  known  of 
the  transaction.  If  he  was  really  a  party  concerned,  the  security  is 
void  in  his  hands.  Wyat  v.  Bulmer,  2  Esp.  C.  538.  Newby  v. 
South,  Id.  539.  n. 

16.  Where  the  drawers  of  a  banker's  check  issued  it  nine  months 
afier  it  bore  date,  upon  a  consideration  which  afterwards  failed  as 
betvreen  them  and  the  persons  to  whom  they  delivered  it,  they  can- 
not be  permitted  to  object  this  circumatance  in  an  action  brought  by 
a  subsequent  holder  for  a  valuable  consideration  and  without  notice  ; 
though  by  the  general  rule  any  person  receiving  a  negotiable  instru- 
ment after  it  is  due,  is  deemed  to  have  taken  it  upon  the  credit  of  the 

,  person  from  whom  he  received  it,  and  subject  to  the  same  equities  as 
between  him  and  tlio  party  sued  on  such  instrument.  Boehm  and 
othere  V.  Stirling  and  others,  2  Esp.  C.  575. ;  S.  €.  7  T.  R.  423. 

17.  A  bill  given  by  a  principal  to  a  stock-broker  for  the  amount 
of  diflferences  on  a  stock-jobbing  transaction,  which  the  broker  had 
paid,  is  not  available  in  the  hands  of  one  who  took  it  of  the  broker 
nfi»t  it  was  dvie.    Brown  v.  Turner,  2  Esp.  C.  631, 
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IS.  If  a  bill  is  accepted  for  a  particular  purpose,  one  to  ^om 
tlie  payee  indorsed  it  with  full  knowledge  of  the  circumstance  camiot 
sue  the  acceptor.     Sikes  and  others  v.  Marshal,  2  £sp.  C.  706. 

19.  A  bill  of  exchange  good  in  its  original,  but  indorsed  on  a 
usurious  consideration,  is  available  in  the  hands  of  a  subsaquent  ^ona 
fide  indorsee  for  value,  who  took  it  before  it  was  due.  Parr  v.  Ella- 
son  and  others,  3  Esp.  C.  210. ;  S.  G.  1  East,  92. 

20.  Whether  under  an  agreement  between  A.  and  B.  for  the  sale 
of  a  lease,  jB.  accepts  a  biH  for  the  purchase  money  and  is  let  into  pos- 
session of  the  premises,  it  is  no  defence  to  an  action  by  .A.  against  B, 
upon  the  bill,  that  J3i.  refused  to  execute  an  assignment  of  the  leaae 
according  to  the  agreement.     Moggridge  v.  Jones,  3  Camp.  3S. 

21.  If  a  cheque  is  given  on  a  verbal  condition,  which  tiie  drawer 
finds  is  to  be  broken  or  eluded,  he  has  a  right  to  stop  the  payment  of 
(he  cheque.     Wienholt  v.  Spitta  and  others,  8  Gamp.  376. 

22.  The  drawer  and  payee  of  a  bill  of  exchange  after  it  has  be- 
come due  indorses  it  to  17.  on  condition  that  he  will  take  up  oertaio 
bills  discounted  by  the  payee.  B,  does  not  take  up  the  bills  but  trans- 
fers the  bill  in  question  to  C,  the  latter  may  recover  against  the 
acceptor.     Wright  v.  Hay,  2  Starkle,  398. 

23.  When  the  pajree  df  a  bill  of  exchange,  has  made  an  indorse- 
ment in  blank  thereon,  no  subsequent  indorsee  can  restrain  its  nego- 
tiability by  a  special  indorsement.     Smith  v.  Clarke,  Peake,  226. 

24.  After  an  indorsement  in  blank,  by  the  original  payee,  tbe 
negotiability  of  the  bill  cannot  be  limited  by  a^  subsequent  special 
indorsement     Smith  and  another  v.  Clarke,  1  Esp.  N.  P.  G.  180. 

25.  A  banker  who  discounts  a  bill  in  notes  which  he  does  not 
indorse,  is  not  liable  on  their  being  dishonoured.  Fydell  v.  Claik 
and  another,  1  Esp.  C.  447. 

26.  An  indorsement  in  these  words,  <*  Pay  the  contents  of  die 
bill  to  jr.  6\,  being  part  of  (he  consideration  in  a  certain  deed  of  as- 
signment, executed  by  tbe  said  J.  S.  to  the  indorser  and  others,"  is 
pot  restrictive.     Potts  v.  Reed,  6  Esp.  C.  57. 

27.  The  acceptor  of  a  bill  of  exchange  payable  to  A.  and  i5.,  wbo 
has  accepted  it  after  it  was  indorsed  by  J.  for  himself  and  J9.,  can- 
not contend  in  an  action  at  the  suit  of  the  indorsee,  that  the  payees 
were  not  poilners,  and  that  the  bill  should  have  been  indorsed  by 
both.     Jones  v.  Radibrd,   1  Camp.  83.  n. 

28.  If  .4.  tlie  payee  ofa  bill  of  exchange  indorses  it  in  blank,  and 
delivers  it  to  /^,,  and  B.  writes  above  A.'a  indorsement,  "Pay  the 
contents  to  C,"  U.  is  not  liable  to  C,  as  an  indorser  of  the  bill. 
Vincent  v.  Horlock,  1  Camp.  442, 

29.  A,  the  drawer  of  a  bill  of  exchange  payable  to  his  own  order, 
being  indebted  to  B.  on  another  bill  for  which  he  is  bound  to  pro- 
vide, indorses  the  first  bill  to  B,  to  enable  bun  to  raise  money  upon 
it  in  order  to  take  up  tlie  second  bill :  this  is  an  avaihible  security  in 
the  hands  of  B,  in  reduction  of  Lis  demand  on  j8.,  and  he  may  re- 
cover upon  it  against  the  acceptor.     Walsh  v.  Tyler,  2  Starkie,'2&S. 

30.  A  bill  or  note  payable  at  a  third  person's  house  is  dishonoured 
by  a  refusal  there,  pirice  tlio  other  has  made  him  his  agent,  ai)d  is 
therefore  bound  by  his  acts.  Stedmon  y.  Gooch,  1  Esbu  N.  P. 
C.  3.  >  r- 

31.  A  dcinand  of  payment  before  tlio  day  on  which  a  bill  is  pay* 
able  is  a  nullity.  Thus  a  demand  on  the  second  instead  of  the  third 
day  of  grace.     Wiffen  v.  Roberts,  1  Esp.  C.  261. 

32.  .^\  here  a  bill  is  made  payable  at  a  certain  house,  a  present- 
ffie^t  ^  tlie  hQ^i^  if  eu%ie^t.  Bvqw^  v-  ]>I<D^rmo^  5  Bsp.  C,  205, 
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38.  Where  a  bin  is  accepted  payable  at  a  banker's  it  must  be  pra- 
aented  for  paynient  within  the  hoars  of  business,  if  by  the  known 
custom  of  die  place,  bankers  begin  and  leave  off  business  at  stated 
hours.     Parker  y.  Gordon,  6  £sp.  C.  41*;  S.  G.  7  £ast,.d85. 

34.  A  banker  m  London  who  receives  a  cheque  by  the  general 
post,  is  not  bound  to  present  it  for  payment  till  the  following  day. 
Rickford  v.  Ridge,  2  Camp.  367. 

35.  The  presentinent  of  a  bill  of  exchange  for  payment  at  the  house 
of  a  merchant  residing  in  London  at  8  o'clock  in  the  evening  of  the 
day  it  becomes  due,  is  sufficient  to  chaige  the  drawer.  Barclay  v. 
Bailey,  2  Gamp.  627. 

36.  If  a  bill  of  exchange  is  accepted,  <<  payable  at  Messrs.  A.  B. 
and  Co.'s,"  who  are  bankers  in  the  city  of  London,  a  presentment  of 
the  bill  for  payment  to  their  clerks  at  the  clearing  house,  is  sufficient 
Reynolds  v.  Chettle,  2  Camp.  596, 

37.  A  bill  of  exchange  payable  at  a  banker's  in  London,  which,  by 
reason  ci  being  misbid,  was  not  presented  for  payment,  but  the 
acceptor  was  some  months  afterwaids  informed  of  its  being  mislaid, 
was  held  not  to  be  dischaiged,  but  that  the  drawer  might  set  it  oi 
in  an  action  brought  against  him  by  the  acceptor,  although  the  bank- 
ers at  whose  house  the  bill  was  payable  iafled  in  the  interval,  and  the 
acceptor  had  at  aU  times  up  to  the  ^lure  of  the  bankers,  a  balance 
in  their  hands  sufficient  to  cover  the  acceptance.  Sebag  v.  Abitbol, 
4  M.  &  S.  402.  S.  C.     1  Starkie,  79. 

38.  Presentment  of  a  bill  of  exchange  at  a  counting-house 
(where  it  is  made  payable)  between  6  and  7  o'clock  in  the  evening,  is 
sufficient.     Morgan  v.  Davison,  1  Starkie,  114. 

39.  A  presentment  of  a  bill  at  a  banker's  where  it  is  payable  is 
sufficient,  although  madn  after  banking  hours,  provided  a  person  be 
stationed  by  the  banker  to  return  an  answer.  Gamett  v.  Woodcock 
and  others,  1  Starkie,  475. 

40.  The  holder  of  a  bill  of  exchange  applies  to  the  drawee  on  the 
day  before  the  bill  becomes  due,  who  informs  him  he  has  no  efiects 
of  the  drawer's  in  his  hands,  but  that  they  will  probably  be  supplied 
before  the  next  day ;  on  the  next  day  tlie  drawer  informs  the  holder 
that  be  will  endeavour  to  provide  effects  and  will  call  upon  him  again ; 
this  does  not  supersede  the  necessity  of  a  presentment  on  that  day. 
Frideaux  v.  Collier,  2  Starkie,  57. 

41.  A  banker's  promissory  note  is  made  payable  at  Tunbridge, 
and  likewise  at  London,  the  holder  has  a  right  to  present  it  at  either 
place,  and  if  payment  be  refused  in  London,  it  is  no  defence  on  the 
part  of  those  who  contend  that  the  holder  has  been  guilty  of  laches, 
to  prove,  that  if  payment  had  been  demanded  at  Tunbridge,  which 
was  the  more  convenient  and  nearer  place,  the  bill  would  have  been 
paid.     Beeching  and  others  v.  Gower,  1  Holt,  313* 

42.  If  a  bill  is  drawn  payable  at  so  many  days  after  sight,  there 
is  no  fixed  time  when  it  shall  be  presented  to  the  drawer  ;  and  it  may 
be  put  into  general  circulation  by  the  holder  without  a  previous  pre* 
sentment.     Groupy  v.  Harden,  1  Holt,  342, 

43.  But  s^hhy  a  presentment  must  notwithstanding  be  made 
within  a  reasonable  time.     Groupy  v.  Harden,  1  Holt,  342. 

44.  That  an  act  may  amount  to  an  implied  acceptance  it  must  be  Acceptance, 
such  as  naturally  raises  a  belief  of  an  intention  to  accept ;  therefore 

to  say,  on  returning  a  bill  left  for  acceptance,  "  There  is  your  bill, 
it  is  all  right,"  is  not  an  acceptance.  Powell  r.  Jones^  1  Esp*  N, 
p.  C,  17. 
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45.  That  an  answer  at  the  drawee's  house  who  was  not  at  home, 
Ibat  the  IhU  would  be  taken  up  when  due,  vaay  amount  to  an  aooepi* 
ance,  it  must  be  proved  to  have  been  given  by  his  authority  express 
or  implied.     Sayer  v.  Kitchen,  1  £sp.  N.  P.  €.  209. 

46.  Though  a  person  sued  as  acceptor  of  a  bill,  prove  that  the  ac- 
ceptance was  forged,  yet  if  it  appear  ibat  he  and  the  party  who  com« 
mitted  the  forgery  had  been  connected  in  business,  and  that  the 
defendant  had  paid  other  bills  drawn  by  such  party  and  accepted 
similarly  to  that  on  which  the  action  is  brought,  it  will  be  sufficient 
to  show  that  he  adopted  die  acceptance  and  rendered  himself  haUo 
to  pay  the  bill.     Baiber  v.  Gingell,  3  Esp.  C.  60. 

47.  If  the  drawee  write  an  acceptance  on  a  bill  left  with  him  by 
Ihe  holder,  he  cannot  revoke  such  acceptance,  even  while  the  bill 
remains  in  his  possession,  and  before  it  is  called  for  by  the  holder. 
Thornton  and  another  v.  Dick  and  another,  4  Esp.  G.  270.  See  6 
East,  199. 

48.  If  a  bill  of  exchange  is  sent  for  acceptance  to  the  drawee, 
and  he  retains  it  in  his  possession  contrary  to  the  usual  mode  of  deal- 
ing between  himself  and  the  holder,  this  amounts  to  an  acceptance. 
Harvey  v.  Martin,  1  Camp.  426.  n. 

49.  But  by  the  usage  of  trade  in  London,  a  cheque  may  be 
retained  by  the  banker  on  whom  it  is  drawn,  till  five  in  the  afternoon 
of  the  day  on  which  it  is  presented  for  payment,  and  then  returned, 
although  it  has  previously  been  cancelled  by  mistake.  Fernandez  v« 
Glynn,  1  Camp.  426.  n. 

50.  The  holder  of  a  bill  of  exchange  may  insist  upon  the  drawee 
accepting  it,  generally  in  the  very  words  in  which  it  is  drawn,  &t 
may  protest  for  non-acceptance.  Boehm  v.  Garcius,  1  Camp. 
425.  n. 

51.  If  a  bill  of  exchange  be  accepted  by  the  drawee,  another 
person  who,  for  the  purpose  of  guaranteeing  his  credit,  likewise 
accepts  the  bill  in  the  uSual  form,  is  not  liable  as  accept^M*,  but  must 
be  sued  upon  his  collateral  undertaking.  Jackson  v.  Hudson,  2 
Camp.  447. 

62.  Where  the  drawee  of  a  bill  of  exchange  who  has  once  refiieed 
to  accept  it,  said  to  the  holder,  *^  If  you  wUl  send  it  to  the  counting- 
house  again,  I  will  give  directions  for  its  being  accepted,"  held  that 
be  was  not  liable  as  acceptor  without  evidence  that  the  bill  was 
again  sent  back  to  his  coimting-house  for  acceptance.  Anderson  v. 
Hick,  3  Camp.  179. 

63.  A  promise  to  accept  a  bill  of  exchange  in  a  letter  written 
before  the  bill  is  drawn,  can  only  be  taken  advantage  of  as  an  accept- 
ance by  a  person  to  whom  the  letter  was  communicated,  and  wbo 
took  the  bill  on  the  credit  of  it.     Miln  v.  Prest,  4  Camp.  393. 

54.  Wliere  the  drawee  of  a  bill  of  exchange  drawn  on  account  of 
a  cargo  of  wheat  consigned  to  him,  said  when  the  bill  was  presented 
to  him  for  acceptance,  <<  it  will  not  be  accepted  until  the  sh^  with 
the  wheat  arrives,''  held  that  on  the  arrival  of  the  ship  with  the 
wheat  this  amounted  to  an  actual  acceptance.  Miln  v.  Prest^  4 
Camp.  893. 

55.  The  drawee  of  a  bill  of  exchange  being  advised  of  the  drawii^ 
the  biQ  by  the  drawer,  and  requested  to  honour  it,  answere  by  letter 
that  ^'  the  bill  shall  meet  attention ;"  this  does  not  amount  to  an  ac- 
ceptance, although  it  appears  that  in  other  instances  the  drawee  has 
ased  the  same  expression  when  bills  have  been  drawn  upon  him. 
Rees  and  another  v.  Wanrick,  2  Statue,  411. 
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56.  Freight  is  to  be  paid  for  in  good  bills,  and  the  bills  are  give* 
by  the  charterers  which  are  put  into  circulation  by  the  ship-owners. 
This  amounts  to  an  acceptance  of  the  bills,  and  dischaiges  the  lien ; 
and  an  application  to  renew  such  bills  on  condition  that  the  lien  shall 
remain^  will  not  not  operate  to  the  continuance  of  the  lien,  unless,  the 
charterers  knew  that  the  bills  had  been  circulated.  Homcastle  v. 
Farran,  2  Starkie,  590. 

57.  An  acceptance  is  as  valid  by  parol  as  by  writing,  and  a 
conditional  acceptance  is  as  efiectual  as  an  absolute  one,  if  the  condi- 
tion be  con4>lied  with*     Miln  v.  Prest  and  another,  1    Holt,  ISl* 

58.  A  promise  by  letter  to  accept  a  non-existing  bill  is  no  accept- 
ance of  a  bill  when  drawn,  unless  it  be  conununicated  to  the  person 
who  is  to  receive  the  bill,  and  who  is  thereby  induced  to  take  it. 
Mihi  V.  Prest  and  another,  1  Hoh,  181. ;  S.  C.  4  Camp.  393, 

59.  If  the  holder  of  a  bill  of  exchange  agree  not  to  sue  the  Payment  and 
acceptor  upon  his  making  affidavit  that  the  acceptance  is  a  foigery,  diiQhaig*  of. 
and  such  affidavit  be  accordingly  made  and  sworn,  he  cannot  aftei^ 

wards   bring  an  action  on  the  bill,  though  the  affidavit  be  fidse. 
^littr  if  the  affidavit  be  not  sworn*     Stevens  v.  Thacker,  Peake,  187. 

60.  If  a  bill  of  exchange  is  indorsed  before  it  becomes  due,  after 
|Miyment  of  part,  the  indorsee,  ignorant  of  the  payment,  is  not  bound 
'  by  it.     Cooper  v.  Davies,  1  Esp.  C.  463. 

61.  Agreeing  after  a  bill  has  become  due  and  been  regulary  pro- 
tested for  non-payment,  and  notice  thereof ^ven,  not  to  press  the 
acceptor,  will  not  discharge  the  drawer.  Walwyn  v.  St.  Quintin, 
2  Esp.  C.  517.  ;  S.  C.  1  B.  &  P.  652. 

62.  An  indorsee  who  has  taken  the  bill,  knowing  that  it  was 
drawn  for  the  accommodation  of  the  indorser,  may,  notwithstanding 
he  has  compounded  with  the  indorser,  and  covenanted  not  to  sue 
him,  sue  the  maker.     Mallet  v.  Thompson,  5  Esp.  C.  178. 

63.  Dischaiging  any  of  the  indorsers  wiU  be  a  dischaige  of  all 
subsequent,  though  not  of  prior  indbrsers.  Smith  v.  Knox,  3  Esp* 
€.  46. 

64.  The  giving  time  to  any  of  the  parties  to  a  bill,  is  a  discharge 
of  every  other  party,  who  upon  paying  the  bill  or  note,  would  be 
entitled  to  sue  the  party  to  whom  time  has' been  given.  English  v. 
Dariey,  3  Esp.  C.  49. ;  S.  C.  2  B.  &  P.  61. 

65.  The  holder  of  a  bill  of  exchaoge  may  discharge  the  liability 
of  the  acceptor  by  parol ;  but  for  this  purpose,  the  words  musf 
amount  to  an  absolute  renunciation  of  all  claim  upon  him  in  respect 
of  the  bill*     Whitby  v.  Tricker,  1  Camp.  35. 

66.  In  an  action  for  money  had  and  received,  by  the  hokler  of  a 
bill  of  exchange,  against  a  person  who  has  received  a  sum  of  money 
from  the  acceptor  to  satisfy  it,  any  defence  may  be  set  up  which 
would  be  available,  if  the  action  had  been  brought  against  the  accep- 
tor himsel£     Redshaw  v.  Jackson,  1  Camp.  372* 

67.  But  in  an  action  by  the  second  indorsee  against  the  acceptor 
of  a  bill  of  exchange,  if  the  person  who  indorsed  it  to  the  plamtift' 
could  himself  have  maintained  an  action  upon  it,  the  defendsint  can- 
not give  in  evidence  that  it  was  accepted  for  a  debt  contracted  in 
smuggling,  although  it  was  indorsed  to  the  {rfaintiff  after  it  had  become 
due.     Chalmers  v.  Lianiow,  1  Camp.  383. 

63.  The  holder  of  a  bill  of  exchange,  on  its  becomipg  due,  allows 
the  acceptor  to  renew  it  without  consulting  the  indorser ;  but  the 
indorser  afterwards  says  to  the  acceptor,  it  was  the  best  thing  that 
could  be  done.    This  is  not  a  recognition  of  the  tfirwB  granted  by 
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Ihe  holder  to  the  acceptor,  and  the  indorser  is  dischai^ed.     Withal! 
y.  Mastemian,  2  Camp.  179. 

69.  If  the  indorser  of  a  bill  of  exchange,  having  notice  that  it  wa^ 
accepted  without  consideration,  receive  part  payment  from  the  draw-* 
er  and  give  him  time  to  pay  die  residue,  he  thereby  dischaiges  the 
acceptor.     Lacton  v.  Peat,  2  Camp«  185. 

70.  The  drawer  of  an  accommodation  bill  is  not  discharged  by 
time  being  given  to  the  acceptor*  Collott  and  others  v.  Haigh,  3 
Camp.  281. 

71.  The  maker  of  a  promissoiy  note  pays  money  into  the  hands 
of  an  agent  to  retire  it,  the  agent  tenders  the  money  to  the  holder  of 
the  note  on  condition  of  having  it  delivered  up  ;  the  note  being  mis-* 
laid  the  condition  is  not  complied  with,  and  the  agent  afterwards 
becomes  bankrupt  with  the  money  in  his  hands.  Held,  that  the  ma« 
ker  was  stiU  responsible  on  the  note  ;  but  that  interest  was  not  re-* 
coverable  after  the  time  of  the  tender.  Dent  v.  Dunn,  3  Camp^ 
29o. 

72.  Where,  upon  an  accommodation  bill  becoming  due,  it  was 
presented  for  payment  to  the  acceptor,  and  he  ^iromised  to  pay  it ; 
held,  that  he  was  not  dbcharged  by  time  being  afterwards  given  with* 
out  his  consent,  to  the  drawer  by  the  indorsee,  who  knew  that  it  had 
been  accepted  for  the  drawer's  accommodation.  Kerrison  v.  Cooke^ 
3  Camp.  362. 

73<  An  agreement  between  the  holder  and  the  acceptor  of  a  bill 
(dishonoured  for  non-payment),  that  the  acceptor  shall  pay  to  the 
holder  the  amount  of  the  bill  and  no  more,  dischaiges  the  draw* 
er,  although  his  assignees  (he  being  then  a  bankrupt)  are  parties 
16.  sueh  agreement.  De  la  Torre  v.  Barclay  and  another,  1  Star- 
kie,  7. 

74.  Proof  of  a  promissory  note  payable  to  A.  B^  generally,  is 
prima  J(»cie  evidence  of  a  promise  to  A,  B.  the  father,  and  not  to 
Jl,  B,  Uie  son,  the  names  being  the  same  ;  but  A,  the  son,  although 
styled,  in  the  declaration,  A.  B,  the  younger,  bringing  the  action  and 
being  in  possession  of  the  note,  is  entitled  to  recover  upon  it.  Sweet- 
ing V.  Fowler  and  another,  1  Staride,  106. 

75.  An  indorsee  for  value,  transfers  the  bill,  which  is  returned  to 
hin)  after  it  has  become  due ;  he  may  recover  against  the  acceptor, 
although  Ibis  indorsee,  before  the  re-transfer,  received  salis&ction 
from  the  drawer.     Buzzard  and  another  v.  Flecknoe,  1  Starkie,  333^ 

76.  An  acceptor  of  a  bill  of  exchange  cannot  avail  himself  of  a 
renunciation  on  the  part  of  the  holder  of  his  claim  upon  him,  unless 
it  be  express  and  founded  upon  some  consideration.  Parker  v. 
Leigh,  2  Starkie,  228. 

77.  The  drawer  of  a  bill  payable  to  his  own  order,  after  the  bill 
becomes  due,  settles  with  the  acceptor,  and  gives  him  a  receipt  in 
full  of  all  demands.  The  drawer  being  afterwards  in  possession  of 
the  dishonoured  bill,  an  indorsee  from  the  drawer  cannot  maintain 
an  action  against  the  acceptor.  Thorogood  v.  Clarke,  2  Starkie, 
251. 

78.  On  the  day  after  the  drawing  of  a  bill  of  exchange  payable 
at  sight,  the  payee  leaves  it  with  the  drawer  for  acceptance ;  a  month' 
afterwards  the  payee  states  that  the  drawer  has  refused  to  accept 
the  bill,  and  resorts  to  other  measures  for  obtaining  payment  of  his 
debt  from  the  drawer ;  in  ten  days  after  this,  the  drawer  announces 
to  the  payee  that  he  has  destroyed  the  bill,  conceiving  it  to  bo  of  no 
use.     Tho  dtawor  is  not  hablQ  as  the  acoeptor  of  the  bill.     (By  th& 
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three  judges,  Lord  Ellenborough,  C.  J.  dissentiente.)  Joiles  v.  Ward 
2  Starkie,  326. 

79.  ^.  accepts  a  bill  for  the  accommodation  of  B.,  which  B.  de- 
livers to  C  his  creditor,  to  provide  for  a  bill  about  to  become  due, 
C,  before  ^.'s  bill  becomes  due,  returns  it  to  B.  as  useless,  in  order 
that  it  may  be  forwarded  to  ^.,  and  abanddns  all  claim  upon  tlie  biJl ; 
C.  cannot,  by  subsequently  obtaining  possession  of  the  bill,  acquire  a 
right  of  action  against  A.  In  such  case,  B.,  who  has  became  l>ank- 
rupt,  is  a  competent  witness  for  w3.,  after  a  general  release  by  ^,,  al- 
though he  has  not  been  released  hy  his  assignees.  Cartwright  and 
others  v.  Williams,  2  Starkie,  340. 

SO.  The  legal  situation  of  one  who  takes  up  a  bill  for  the  honour  Parm<^f  iof 
of  a  party  thereto,  is  that  of  an  indorsee,  who  therefore  may  sue  all  the  honour  of 
parties  to  the  bilk     Mertens  v.  Winnington,  1  E-p.  N.  P.  C.  113.       a  party. 

81.  It  is  no  excuse  for  not  giviag  notice  to  the  indorsee  of  a  bill  Notice, 
of  exchange,  that  the  acceptor  had  no  eflfects.     Wifkcs  v.  Jacks, 
Peake,  202. 

82.  Where  the  payee  and  indor^ser  of  a  notd  i:^  eutiflod  to  cafl 
upon  the  maker,  want  of  notice  will  discharge  liim  ;  secuSy  where  he 
is  not  entitled,  as  where  the  maker  has  paid  him  tlie  amount  as  the 
consideration  of  his  indorsement.  Corney  v.  31cndez  da  Costd, 
1  Esp.  C.  302. 

83.  If  the  drawer  of  a  bill  had  effects  in  the  hands  of  the  drawee, 
the  want  of  notice  of  disiionour  is  not  excused  by  proving  a  represen- 
tation by  the  drawee  to  the  drawer  when  the  bit!  was  di-awn,  thgit 
he  should  not  be  able  to  provide  for  it,  and  tiiat  the  drawer  under- 
stood himself  should  be  forced  so  to  do.  Staples  v.  Okines,  1  Esp. 
C.  332.  ^ 

84.  Indorsee  against  hidorsor  of  a  foreign  bill.  When  the  in- 
dorsement was  made,  the  defendant  was  in  Jamaica,  where  the  bill 
was  drawn,  but  his  residence  was  at  Stepney.  The  bifl  was  present- 
ed for  acceptance,  dishonoured  and  protested ;  and  then  sent  to  tho 
defendant's  house  for  payment,  with  notice  of  non-acceptanco.  'Kie 
defendant  was  not  then  in  England,  but  the  bill  was  shown  to  his 
wife,  and  the  circumstances  stated  to  her.  It  was  urged,  1st,  that 
notice  should  have  been  sent  to  Jamaica ;  2d,  that  the  demand  on 
the  wife  was  not  sufficient ;  3d,  that  a  copy  of  the  protest  {rfi6uld 
have  been  sent  \vith  the  notice.  Lord  ITenybn  over-ruled  all  the  ob- 
jections, and  the  plaintiff  had  a  verdict.     Cromwell  v.  Hynson,  2 

Esp.'C.'SlI. 

85.  The  circumstance  tliat  the  payee  had  effects  in  the  hands  of 
the  drawee,  does  not  entitle  tho  drawer,  who  had  none  to  notice^ 
Walwyn  v.  St.  Quintin,  2  l:?i>.  C.  515. ;  S.  C.  1  B.  &  P.  652. 

86.  Securities  lefl  with  the  acceptor,  to  raise  money,  but  uptfii 
which  none  has  been  raised,  are  to  be  considered'  as  effects  in  his 
hands.     Walwyn  and  otliers  v.  St.  Quintin,  2  Esp.  C.  516. 

87.  A  party  to  a  dishonoured  bill,  saves  laches  by  merely  putthtg 
a  letter,  containing  notice,  into  the  post  in  due  time.  ICxjrfh  and 
others  v.  Weston  and  others,  3  Esp.  C.  51. ;  Langdon  v.  Hulls,  5 
Esp.  C.  157. 

8S.  'though  notice  to  the  drawer  may  be  dispensed  with,  where 
it  is  shown  that  he  had  no  effects  in  tiie  hands  of  tha  drawee,  yH 
on  any  other  ground  evidence  is  inadaiissil)le  to  show  that  he  has 
not  been  prejudiced  by  the  want  of  such  notice.  Donuis  v.  Morrice, 
3Esp.  C.  15S.  .        .  , 

89.  A  bill  of  exchange,  all  the  parties  to  which  resided,  til  tho 

Vol.  V.  62  ^ 
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game  town,  became  due  on  the  iVnirth  of  the  month,  when  it  yn» 
presented  for  payment  by  the  payee's  bankers,  who  returned  it  to 
him  dishonoured  on  the  fiAfa.  Held,  that  a  letter  sent  by  him  to  the 
drawer  on  the  6th  was  reasonable  notice  of  tlie  dishonour  of  the  bill. 
Scott  V.  Lifford,  1  Camp.  246. 

90.  Where  the  parties  to  a  bill  of  exchange  reside  in  London  or 
the  vicinity,  notice  of  the  dishonour  of  the  bill  may  be  sent  by  the 
fwo-penny  post.     Scott  v.  Lifford,  1  Camp.  246. 

91.  Notice  of  the  dishonour  of  a  bill  of  exchange  must  be  given 
to  the  drawer  and  indorsers  by  the  holder  himself,  or  some  person 
anthorized  by  him.     Stewart  v.  Kennet,  2  Camp.  177. 

92.  In  an  action  by  the  fourth,  against  the  first  indorsee  of  a  biO 
of  exchange,  all  the  parties  to  which  resided  in  London,  it  appeared 
that  the  plaintiff  received  notice  of  the  dishonour  of  the  bill  from  his 
indorsee  on  the  20th  of  the  month,  and  gave  notice  to  his  immedi- 
ate indorser,  by  a  letter  put  into  the  two-penny  post  oiRce  on  the  even- 
ing of  the  21st,  but  so  late  that  it  was  not  delivered  out  till  the  mom- 
mg  of  the  22d.  Held,  that  by  this  laches,  the  plaintiff  had  dischai^- 
ed  aU  the  prior  indorsers,  although,  in  the  course  of  the  22d,  notice 
of  the  dishonour  was  given  both  to  the  second  indorsee  and  to  the 
defendant     Smith  v.  Mullett,  2  Camp.  20S. 

93.  It  is  not  enough  that  the  drawer  or  indorser  receives  nedce 
m  as  manjda^s-  as  there  are  subsequent  indorsees,,  unless  it  is  shown 
that  each  indorsee'  gave  notice  within  a  day  after  receiving  it ;  aa  if 
any  one  has  been  beyond  the  day,,  the  drawer  and  prior  indorsees  are 
discharged.     Marsh  v.  Maxwell^  2  Camp.  210.  o. 

94.  If  the  drawer  or  indorser  of  a  bin  of  exchange  receives  due 
notice  of  its  dishonour  from  any  person  (who  is  a  party  to  it),  he  is 
directly  liable  upon  it  to  a  subsequent  indorser  from  whom  he  had 
do  notice  of  the  dishonour.     Jameson  ▼.  Swinfon,  2  Camp.  373. 

95.  If  a  bin  of  exchange  is  presented  for  acceptance  and  not 
accepted,  the  drawer  and  indorsers  are  discharged  by  want  of  due 
notice  of  its  being  thus  dishonoured ;  although  the  holder  presenta  it 
for  payment  when  due,  and  then  gives  them  nodee  of  its  being  dis* 
htonoured  both  for  non-acceptance  and  non-payment  Roecow  t« 
Hardy,  2  Camp.  458* 

96.  The  holder  of  a  bill  of  exchange  is  excused  fer  not  givmg^ 
regular  notice  of  ks  being  dishT>noured  to  an  indorser,.  of  whose  place 
of  residence  he  is  ignorants  if  he  u«e  reasonable  dilt^noe  to  discover 
where  the  indorser  may  be  found.  Batemanv.  Joseph^  2  Camp* 
«1- 

97.  The  mto  upon  this  subject  in  De  Havilland  v.  Boweibank, 

1  Camp.  60.  coafnmed  by  the  Court  of  K.  B.     Bemafos  v.  FuUer^ 
-2Camp.  462* 

98.  If  the  dmwer  of  a  bill  of  exchange,  when  it  is  preseoledfor 
acceptance,  has  eflects  in  the  hands  of  the  drawees,  though  he  ie 
mdebted  to  tl^em  to  a  much  larger  amount,  and  (hey  without  hie 
privity,  have  appropriated  the  effects  in  their  hands  to  the  satis&c- 
tion  of  the  debt;  he  is  entided  to  notice  of  the  dishonour  of  the 
bill  for  non-acceptance,  as  he  might  expect,  under  these  eircum^ 
stances,  that  it  would  be  accepted  and  paid.     Blacfchan  v.  Doren, 

2  Camp.  503. 

99.  The  holder  of  a  biU  of  exchange  is  excused  for  not  gtvinig 
notice  of  its  dishonour  m  the  usual  time,  by  the  day  on  which  he 
should  regularly  have  given  the  notice  being  a  public  festival,  during 
i»Jich  he  is  strictly  forbidden  by  his  religion  to  attend  to  any  secular 
atfairff.     Lindo  v.  Uosworth,  2  Camp,  602. 


IhoisT.]  AND  PROinsSORT  NOTES.  4S1 

'  100.  A  notice  of  the  dishonour  of  a  iiill  of  exchange  sent  by  the 
two-pennj  post  ia  sufficient,  where  the  parties  live  within  the  limits 
of  Ae  two-penny  post,  w4iether  near  or  at  a  distance  from  one  ao- 
Odier ;  but  Ibe  letter  conveying  the  notice  should  be  proved  to  hasie 
been  put  Into  a  receiving-bouse  at  such  an  hour,  that,  according  .to 
the  course  of  the  two-penny  post,  it  would  be  delivered  the  day  on 
which  the  party  to  whom  it  is  addressed  was  entitled  to  receive  no* 
Uce   of  the  dishonour  of  the  bill.     Hihen  v.  FaircLough,  2  Cnnp* 

101 .  A  few  days  before  a  bill  of  exchange  becomes  due^  the  acceptor 
informs  tlie  drawer  he  wfll  be  unable  to  pay  it,  says  the  drawer  must 
take  it  up,  and  gives  him  p^  of  the  amount  to  assist  him  in  doing 
so.  The  drawer  receives  the  money,  and  promises  to  take  up  the 
bill  accordingly.  Held,  that  in  an  action  by  the  indorser  against 
the  drawer,  Sie  latter  might  nevertheless  set  up  as  a  defence,  that 
the  bfll  was  not  duly  presented  for  payment,  and  that  he  had  not 
regular  notice  of  its  dishonour,  but  that  tlie  sum  paid  him  by  the 
acceptor  was  money  had  and  received  to  the  plaintiff's  use.  ^ker 
V.  Birch,  3  Camp.  107. 

102.  The  drawer  of  a  biH  of  exchange  is  entitled  to  due  notice  of 
its  dishonour.  If  he  had  any  effects  in  the  hands  of  the  drawee  at  any 
time  between  the  drawing  of  the  bill  and  its  becoming  due.     Ham- 
pAond  V.  Dufi'Wie,  8  Can^p.  145. 

108.  The  drawer  of  two  bills  of  exchange,  before  they  became  dae, 
received  notice  that  they  were  accidentally  destroyed,  and  was  called 
upon  to  give  others  in  their  stead,  according  to  the  stat.  9  and  10 
Wrd.  c.  17.  When  the  bills  were  drawn,  he  had  no  effects  in  the 
hands  of  the  acceptors,  but  before  either  was  due,  the  acceptors 
were  indebted  to  him  to  an  amount  less  than  one  of  the  bills,  and 
iMcame  baidcnipt.  Held,  that  he  was  nevertheless  entitled  to  notice 
of  the  dishonour  of  botii  biUs.     Thackray  v.  Blackett,  8  Camp.  164. 

104.  Notice  of  the  dishonour  of  9.  bill  of  exchange  or  promissory 
note  may  be  given  the  same  day  it  becomes  due,  as  soon  as  the  ac- 
ecptCNT  or  maker  has  refused  payment.  Burbridge  v.  Manners,  8 
Oampti  19B. 

106.  If  the  drawer  of  a  bill  of  exchange  has  reasonable  ground 
io  expect  that  it  wtO  be  honoured  on  the  stxength  of  a  consignment, 
he  is  eatkled  to  notice  of  its  dishonour,  although  no  e&cts  ever  get 
into  the  hands  of  the  dnw^e  to  pay  it*  Rocker  and  another  v.  Hil- 
ier,  8Canip^217. 

106.  To  excuse  the  not  giving  of  regular  notice  of  the  dbhonour 
of  a  bill  of  exchange  to  the  indorser,  it  is  not  enough  to  show  that 
the  holder,  being  ignorant  of  his  residence,  made  inquiries  upon  the 
subject  at  the  plaise  where  the  hill  was  payable.  Beveridge  v. 
Biofis,  3  Camp.  862. 

107.  Where  a  bill  is  drawn  upon  funds  which  there  is  reasonable 
ground  to  expect  will  reach  the  hands  of  the  drawee  before  it  he- 
iDomes  doe ;  although  they  do  not,  the  drawer  is  entitled  to  notice  of 
its  dishonour.     Re^s  v.  Gibson,  3  Camp*  334* 

106.  Where  the  drawer  of  a  foreign  bill  of  exchange  happens  to 
be  in  Engboid  when  it  becomes  due  and  is  dishonoured,  it  is  enough, 
for  the  purpose  of  charging  him,  to  have  the  bill  protested,  and  to 
give  hhn  a«tiee  of  tlie  fact  of  its  dishonour,  without  communicating 
the  protest  to  him,  or  sending  a  copy  of  it  to  the  place  where  the 
bill  was  drawn.     Robins  v.  Gibson,  3  Camp.  334. 

109*  In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange,  it  is  sufficient  to  prove  that  the  defendant  had  notiqe  of 


485J  '.    BIIiLS  ©F  EXCHAKGB .         [Kisi  Pbjto 

the,  disUoDQur  of  the  bill  from  the  acceptor.  Rosher  aad  anottier  v. 
Kicraq,  4  Camp.  S7. 

no.  The  drawer  of  a  biJI  of  exchajige,  a  few  days  before  it  be-" 
comes  due,  states  to  tho  holder  that  he  has  no  regular  residence,  and 
that  he,  will  call  and  see  if  the  bill  is  paid  by  the  acceptor.     Held, 
that  under  tliese  circumstences  he  was  not  entitled  to  notice  of  ita 
dishonour,     Phipsonv.  Kneller,  4  Camp.  285. ;  S.  C.  1  Starkie,  116. 

HI.  Notice  to  the  drawer  of  a  biU  of  exchange  of  its  diahonour 
by  any  party  to  tlie  bill,  enures  to  the  benefit  of  all.  "Wilson  ▼. 
MVvubcy,  1  i^tarkic,  34. 

112.  The  drawer  of  a  bill  of  exchange,  who,  before  the  bill  be- 
comes due,  says,  "  My  residence  is  immaterial,  I  will  iiM]piire  whether 
(lie  bill  is  paid,"  dispenses  with  notice  of  the  dishonour.  .  Phipsonv. 
Knellcr,  1  Stmkie,  116. 

XI 3*  Evidence  of  a  letter  from  the  dmwer  and  indorser  of  an  aa» 
conHUodation  bill,  that  the  bill  will  be  satisfied  before  the  next  term, 
supersedes  tho  necessity  of  proving  the  dishonour  of  the  hill  and 
notice.     Wood  v.  Brown,  1  Starkie,  217. 

114.  iS'otice  of  the  dishonour  of  a  bill  of  exchange  given  at  the 
counting-house  of  a  merchant  or  manufacturer,  between  the  hours 
of  six  auu  seven  in  the  evening,  is  not  too  late.  Bancroft  v.  HaU, 
I  Holt,  47$. 

'  115.  The  holder  of  a  bill  of  exchange,  which  is  returned  disho- 
noured, is  not  bound  to  send  notice  to  the  drawer  by  the  mail,  or 
^ret  conveyance  that  sets  out  from  the  place  wheie  such  holder  re- 
sides. It  is  siifiicicnt,  provided  llierebe  no  essential  delay,  if  he  send 
notice  by  a.  private  hand ;  and  although  euch  notice  shwdd  therebj 
reach  the  dtawer  later  in  the  day  than  if  it  had  been  sent  by  the  mail, 
be  will  not  ou  that  account  be  discharged.  Bancroft  v.  Hall,  I 
IIoU,  476. 

11^.  Tho  payee  id  entitled  to  notice  of  the  dishonour  of  the  note, 
altbou^h  tliere  were  no  consideration  between  him  and  the  maker. 
Free  v.  Hawkins,  1  Holt,  650. , 

117.  Ignorance  of  the  place  of  residence  of  tike  <lrawer  of  a  bill  of 
exchange,  is  a  sufhcient  answer  to  an  objection  arising  out  of  the 
want  of  due  notice  of  the  dishonour  of  the  bill,  provided  due  diligence 
be  used  to  discover  hiaplnoe  of  residence.  Browning  v-  Kinaear,  1 
Gow,  p.  81, 
Frotest.  118.  If  the  drawer  of  a  foreign  biU  of  exchange  had  no  eflects  in 

the  hands  of  the  dm  wee,  and  had  no  reasonable  grounds -to  expect 
that  the  bill  would'  be  honoured,  a  protest  is  unnecessary  to  charge 
the  drawer.     Leggc  v.  Thorpe,  2  Camp.  310. 

119.  The  protest  on  a  foreign  bill  may  be  ibrmaUy  drawn  up  «( 
any  time,  provided  that,  in.  tiie  eVept  oS  a  suit,  it  is  drawn  up  before 
,  the  conuiienccment  of  such  suit.     Chateis  v.  Bell,.  4  £sp.  C.  43- 

Propcriy  in.  j20.  If  a  bill  pr  note  is  deposited  with  a  banker  for  a  pafticuhir 

purpose,  indorsed  so  as  to  give  him  the  right  to  transfer  it,  and  he 
pkdge  it,  such  pledging^  althouglrit  may  lunount  to  it  gross  bteaeh 
of  trust,  and  defeat  Uic  purpoae  for  which  the  deposit  was  naade,  will 
be  binding  on  tiie  person  who  made  the  deposit,  as  between  him  and 
an  innocent  holder.  Collins  v..  Martin  and  anotliery  2  £sjp*  C.  520. ; 
S,  C.  1  B.  &  P.  G48. 

121.  The  payee  of  a  bill  or  note  not  negotiable,  is  the  proper  party 
to  sue  thereon,  though  he  has  attempted  to  transfer  it  by  indming  it. 
f  irage  v.  Ibberson,  2  Esp.  C.  -644* 

122*  J],  boins  a  creditor  of  ii.'«,  and  havin^r  decd^  in  his  posaeiB- 
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akm  as  asecuofy  for  the  debt,  reoeivea  i^inll  isdors^d  bjr  A  fitf  tb& 
purpose  of  getting  it  discounted  ;  he  cannot  disappropdato  tho  bilJ, 
and  maintain  an  action  upon  it  against  the  acceptor.  Delauney  r» 
Mitchell,  1  Starkie,  439. 

123.  An  action  hes  by  the  indorsee  against  the  indorser  upon  a  bill  Salt, 
of  exchange  inunediately  on  noBr«cceptaAce|  thou^  the  time  for 
which  the  bill  was  diawn  has  aot  elapsed.     Ballingalk  and  anotbev  v« 
Gloster>4  £sp.  C.  481. ;  S.  €•  3  East,  4&1. 

124*  Every  iiylovsement  easeodal  to  a  transfer  aaiist  be  stated;  un-  Fleadiogl. 
necessary  ones  may  be  omittecL     Chaters  y.  BeU  and  others,  4  £sp« 

C.  fllO. 

125.  Ind<Nrsenients,  and  alterations  in  blank  indorsekiieoCs  may  be 
made  aluin  prm$  to  nieet  the  justice  ef  the  ease.  Rax  y.  Piige, 
2  £sp.  C.  650.  n. 

IM.  Bills  of  exchange  upon  Lasboa  w^ie  indorsed  by  «iA.  to  B»  in  Damages, 
this  country,  and  afterwards  by  B.  to  C,  a  coal-tnerdiant  at  Lisbon^ 
When  (he  bill  became  due,  Liisbon  was  in  the  bands  of  the  French, 
and  they  weie  dWioBeuied.  C  re«drew  upen  J3.  in  London,  but  JL 
did  not  honour  Ihe  re-drafts.  It  did  not  appear  dearly  whether  at 
thai  time,  there  was  an  established  course  of  exchange  between  Lia^ 
bon  and  London.  In  an  action  by  B.  against  A,  upon  the  hills,  the 
plaintiff's  okain  to  re-exchange^  was  disallowed  by  Che  jury,  and  the 
couit  'afterwards  refused  to  set  aside  the  verdict  upon  that  ground.* 
De  Tasitot  v.  Baling,  2  Camp.  65. 

127.  The  acceptor  of  a  foreign  bill  of  exchange  is  not  liable  for 
fo-exchange,  nor  for  more  than  the  principal  sum,  together  with  in- 
terest according  lo  legal  rate  of  interest,  where  the  biU  is  payable* 
Woplse^  T.  Crawford,  2  Camp.  445. 

.128w  If  there  is  no  consideration  for  part  of  the  sum  ceotained  in  Apportionment, 
a    hill  of  exchange,    the   jury   may    apportion  the  damages,  and 
need  not  find  to  the  whole  amount.     Barber  v.  Backhouse,  Peake, 
61. 

129*  If  a  bill  of  exchai^  be  given  in  consideratioA  of  the  defend- 
ant entering  into  partnerafaip  with  the  plaintifF,  and  the  trea^  is  after* 
wards  broken  off,  the  pfauntiff  is  entitled  to  recover  a  verdict  on  the 
bill,  to  Aie  amount  of  ^e  damages  he  has  sustained,  and  not  to  the 
full  amount  of  the  bill.     Ledger  v.  Ewer,  Peake,  216. 

130.  The  indorsee  of  a  bill^  not  an  accommodation  one,  is  entitled 
to  recover  tigmast  the  dmwer,  or  accepter,  the  foil  value,  thoogh  *he 
gaive  less,  and  will  hold  the  (»verplus  in  trust  for  the  indorser;  Imt 

where  it  is  an  accommodation  biH,  and  he  takes  it,  knowing  that  it  is  .  , 

such,  he  can  only  recover  what  he  gave.     Wiffen  v.  Roberts,  1  Esp. 
C.  261.     See  3  Taunt.  227. 

131.  It  is  no  defence  to  on  action'on  a  bill  of  exchange,  that  the 
consideration  for  which  it  was  given  has  partially  foikd.  Mor- 
gan v.  Richardson,  1  Gamp.  40.  n.  Fleming  v.  Simpson,  1  Camp. 
40*  n. 

13S.  In  an  action  on  a  bill  of  exchange,  accepted  for  the  price  of 
goods  purchased  for  exportation,  the  defoudant  cannot  give  in  evi-- 
dence,  that  the  gecNla  were  of  a  bad  quaUty,  and  fmproperly  pack« 
ed,  but  is  driven  to  his  cross-actiim. '  Tye  v.  Gwynne,  2  Camp. 
34«.  • 

^  133.  A  traveller  received  a  bank  note  in  a  provincial  town,  winch  DiTislon  of, 
he  eut  in  two,  and  sent  the  hahres  on  diffemnt  days  b3r  the  post,  ad*- 
dressed  t6liis  empfeyers  in  London  ;  one  of  these  was  stolen  from 
the  mail  coach  and  they  received  the  other.     Held,  that  under  these 
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dxcaam^MmCM  Hbey  coidd  not  maintain  an  action  aghast  the  nu^era 
of  the  note  on  producing  that  half  of  it  which  reax^ed  them  aafeiy. 
Mayor  and  others  t.  Johnson  and  another,  B  Caanp*  324. 

184.  A  defendant  who  has  given  his  pronussoiy  note,  as  the  st^)u- 
lated  prioe  of  a  picturBy  cannot  give  the  inadequacy  of  the  conaideiar 
tion  in  evidence,  with  a  view  to  diminish  the  damages,  hot  he  may 
give  it  in  evidence  as  a  circumstance  indicatofy  of  firamdy  in  toiderto 
deieat  the   contract  aU<^ettier.     Solomon  v.  Turner,  1  Staridoy  61* 

135.  An  acceptor  of  a  bfll  of  exchange,  on  an  action  brought 
against  him  by  the  payee^  may  show  that  he  accepted  it  for  vahiev  as 
to  part,  and  as  an  accommodation  hill  as  to  the  rest.  Darnell  v.  Wil- 
hams,  2  Starida,  166. 

186.  Where  a  bill  has  been  taken  bmm  fide  and  upon  good  cous»- 
Oration,  it  is  no  defence  to  an  action  by  the  person  taking  it,  that  the 
InU  was  an  aecommodatioB  one,  and  that  known  to  lum.  Smidi  v. 
Knos,  8  Esp.  C.  46. 

137.  Although  ^^bonafide  holder  of  a  promiflsory  note,  made 
without  considwation,  himself  gave  a  futt  c<»iaider«tion  far  it ;  yet 
if  he  took  it  after  it  was  due  from  an  indorser,  who  had  given  none, 
he  cannot  maiatain  an  action  upon  it  against  the  nviker.  Tineon  v. 
Fiwicis,  1  Camp.  19. 

138.  Although  no  consideralion  passes  between  the  pagree  of  a  bfi! 
of  exchange,  it  is  not  to  be  considered  an  acoonuBodataon  bfll  as  to 
die  latter,  if  thece  was  a  valuable  consideration  as  betareen  the  payee 
and  the  acceptor.     Scott  r.  Liffoid,  1  Gamp.  246. 

139.  The  cbrawer  of  a  bill  accepted  for  his  acconunodaAion,  indora^ 
es  it  for  value  to  his  bankers,  and  before  the  biU  becomes  due,  ba^ 
comes  bankrupt :  the  bankers,  who  knew  that  the  bill  wa«  aooeptsd 
for  the  accommodation  of  the  dmwee,  cannot  recover  &om  the  ae- 
oeptor  more  than  the  aaoMBt  of  their  balance  as  between  them  and  the 
drawer  at  the  time  of  his  baiArv^tcy.  .  Joim  and  others  •▼.  Ifibbert, 
2  Starkie,  304. 

140.  A  bin  of  exehange  made  payable  to  a  fictitious  person,  or  his 
order,  is  neither  in  efiect  payable  to  the  order  of  the  drawer,  nor  ttk 
hearer,  but  is  completely  void ;  unless  it  can  be  shown  thai  the  eir« 
eumstaace  of  the  payee  being  a  fictitious  person  was  known  lo  the 
acceptor.     Bennet  v.  FameU,  1  Camp.  130. 180«  c. 

141.  However,  if  money  paid  by  this  holder  of  such  bill,  as  the  cmt- 
aideratickn  of  its  being  indoraed  -to  him,  gets  -into  the  hands  of  the  ae<« 
ceptor,  it  may  be  recovered  back  aa  money  had'and  leceivecL    fiea- 

Wh*n  coiMider-  '*^**^*  f'a'nett,  1  Camp.  130.  180.  c. 

142*  Where  a  debtor  gives  a  bill  or  note  in  payment,  to  which 
himself  is  not  party,  laches  of  the  creditor,  by  which  any  party  to  the 
instrument  who  was  liable  to  the  debtor  when  owner  thereof,  it  dis- 
chaiged^  dis^arges  (he  dfobtoi*  ^  Stadman  v.  -Goodly  I  £sp.  N.  P. 

%^»    Ilk. 

143.  Where  a  creditor  receives  a  note  or  bill,  payable  at  a  futura 
day  for  Ids  debt  he  cannot  sue  the  debtw  until  the  day  has  passed,  un* 
less  the  instrument  has  been  previoualy  dishonoured  by  the  persoit 
on  whom  it  is  drawn,  or  at  whose  house  k  is  BMuie  payaUa.  Sted^ 
man  v.  Goocb,  1  Esp.  N.  P.  C.  5. 

144.  If  a  vendor  receive  in  paymeot  bills  from  •  third  person^ 
under  an  order  from  the  vendee,  which  are  goad  when  daawn,  the 
debt  is. dischaiged,. though  .afterwards,  and  before  payment,  the 
drawee  becomi^s  bankrupt.  Bolton  v.  Reichaid,  1  Esp.  N.  P«  C. 
106.      « 


CktUioas 
payc9» 


•da»  payment. 
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145.  Where  bOk  are  taken  in  payment,  it  W3l  be  ptesumed  ^t 
Ae  amount  haa  been  received,  untu  &e  cootiary  ia  abown.  Hebden 
V.  Uarftaink  and  another,  4  Eap^  C.  46. 

146.  If  a  creditor  ia  offered  caah  in  payment  of  his  debt,  or  a 
cheque  upon  a  banker  from  an  agent  of  hie  debtor,  and  he  prefers  the 
latter  ;  thk  does  not  dischatige  £e  debtor  if  the  cheque  is  dishanovr- 
ed ;  akhough  the  agent  fails  with  a  balance  of  his  principal  in  hia 
bands  to  a  larger  amount.     Everet  v.  Collins,  2  Camp.  515. 

147.  The  purchaser  of  goods  to  be  paid  for  by  bill  upon  his  agent, 
is  not  discha4;ed  by  the  aelier  taking  a  renewal  of  the  bill,  wi3iout 
^ving  him  notice,  if  the  ag^nt  had  not  funds  in  hand  to  pay  the  bill 
when  it  became  due.     Clarke  and  another  v.  Noel,  3  Camp.  411. 

148.  In  an  action  of  covooant  upon  a  charter-party  for  fireight,  it 
ia  no  defence  that  the  plaintilT  received  part  of  the  freig^  in  money 
from  the  defendant's  agent  abroad,  and  the  residue  in  a  bill  (without 
the  privity  of  the  defendants)  drawn  by  the  agent  apon,  and  accepted 
kyk  certain  merchants  at  London ;  and  which  hill  waa  afterwards  dis- 
lionoured  upon  the  insolvency  of  the  dmwer  and  accept<»s.  But  the 
defendants  are  stUl  bound  to  pay  the  freight  owing  to  the  plaintiff; 
and  auch biU  iaaot  to  be  deemed  payment,  though  defendants  were 
not  informed  of  the  transaction  until  after  the  failure  of  the  parties  to 
it.     Marsh  v.  Pedder  and  others,  1  Hok,  72. 

.149.  The  Inmafide  holder  for  value  of  a  lost  bill  transferable  by  de»  ^^^ 
llveij)  may  sue  thereon.  Sir  John  Lawson  and  others  v.  Weston  ' 
and  others,  4  Esp.  C.  56« 

. .  150.  An  action  at  law  cannot  be  maintained  against  ^e  aooeptor 
of  a  bill  of  exchange  which  was  lost,  after  being  indorsed,  although  a 
t>ond  of  indemnit^L  has  been  teiMleied  to  the  mfendant.     Pierson  v. 

Hutchinson^  2  Camp.  211. 

151.  If  a  IhU,  when  lost,  had  only  a  special  indorsement  upon  i», 
the  indorsee  may  recover  at  law,  without  producing  the  hilt  Long  v. 
Bailie,  2  Camp.  214. 

152.  Although  a  bffl  of  exchange  cannot  be  re-issued  after  it  has  K^iaaviit|^« 
arrived  at  maturity  and  been  once  paid  ;  yet,  if  it  is  paid,  and  after- 
wards indorsed  before  it  becomes  due,  it  ia  a  valid  security  in  the 

hands  of  a  hcnafide  indorsee.     Buibridge  v.  Manners,  3  Camp.  194. 

153.  The  statute  15  Geo.  S^  e.  13.  a.  5.  does  not  preclude  die  Statat«  15  €f;t 
members  of  a  commercial  firm,  although  exceeding  six  in  number,  S.  c.  I3. 
from  dmwing  bills  at  a  shorter  date  than  ais^  months.     Wigaa  v. 

Fowler  and  others,  1  Staikfe,  459. 


BILL  OF  LADING. 

1.  Any  person  taking  gooda  under  a  biD  of  lading,  makes  him-  LtC^  ^^'^^  ^ 
aelf  liable  to  all  its  terms,  and  therefore  to  pay  demurrage  if  that  be 

one,     Dobbin  v.  Thornton,  6  Esp.  C.  16. 

2.  A*  has  some  rum  in  the  West  India  docks,  which  he  sells  to 
JB^;  the  rum  is  to  be  shipped  by  .J.  in  a  veasel  chartered  by  B.  Be- 
fore the  rum  is  delivered  on  board  the  vesael,  B.  gets  a  bill  of  lading 
from  the  captain ;  he  then  sells  the  rum  in  question  to  C,  who  pa^s 
JBm  €oK  it,  upon  an  indorsement  of  the  bill  of  lading.  •^.  being  unpaid, 
and  suspecting  the  aolvency  of  Jl.,  takea  aome  part  of  the'rum  ferdL- 
bly  firora  out  di  the  veasel,  and  countermanda  ths^  delivery  of  the  r^et 
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In  trover  by  C  against  A.  to  recover  the  rum,  held,  that  C.  gained  no 
good  title  under  the  bffl-bf  lading;  such  biH  being  fhiudalent,  inas- 
much as  B.  procured  it  to  be  s%ned  by  the  captain  before  the  rum 
Was  d^vered  on  board  the  sh^.  Osey  and  another  v.  C^ardner  and 
another,  1  Holt,  405. 

8.  ¥rhcn  the  master  of  a  sWp  receives  goods  on  board  and  gives  a 
receipt  for  them,  it  is  his  duty  not  to  deliver  the  bill  of  lading,  except 
to  the  person  who  can  give  the  receipt  in  exchange.  Ciuven  and 
others  V.  Ryder,  1  Holt,  100. 

4.  Where  a  specified  number  of  days  for  discharging  a  cargo  are 
allowed  by  a  bill  of  iadii^,  working  days,  which  are  exclusive  of 
Sundays  and  hoHdays  at  the  custom  house,  not  *  running  days  which 
include  them,  are  meant.  Cochran  v.  Retberg  and  another,  3  £sp. 
C.  1^1. 

6.  The  clause  in  the  margin  of  a  bill  of  lading,  is  part  of  the 
especial  contract.     Cochran  v.  Retberg  and  arfother,  3  Esp.  C.  121. 

6.  Goods  consigned  to  a  merchant  in  a  foreign  country  are  stafed 
in  the  bill  of  lading  to  be  shipped  by  order  and  on  account  of  tiie  con- 
signee. The  consignor  cannot  maintain  any  action  against  the  ship- 
owner in  respect  of  the  goods,  as  the  property  must  be  taken  to  have 
vested  in  the  consignee  from  the  time  they  were  put  on  board  Ae 
ship.     Brown  v.  Hodgson,  2  Crfnip.  36. 

T.^lf  by  the  biH  of  lading  of  a  cargo  of  brandy  brought  into  the 
London  Docks,  no  time  is  stipulated  within  which  \i  shall  be  unload- 
ed, the  implied  contract  on  the  part  of  tlie  consignee  is  to  discharge 
the  ship  in  the  usual  and  customary  time  for  unloading  such  a  cargo, 
which  is  the  time  within  which  the  brandies  can  be  unloaded  in  the 
docks  into  the  bonded  warehouses.  Therefore,  the  consignee  is  not, 
under  these  circumstances,  liable  to  make  compensation  to  the  owner 
of  (he  ship,  in  the  nature  of  a  demurrage,  for  any  delay  occasioned 
by  the  crowded  state  of  the  London  Docks^  although  the  cai^D 
might  have  been  landed  sooner,  if  the  duties  had  be^i  inunediateiy 
paid.     Burmester  v.  Hodgson,  2  Camp.  4S8. 

8.  A  bill  of  lading  signed  by  the  captain,  stating,  the  ship  to  be 
bound  to  the  port  of  destination  with  convoy,  amounts  to  an  under* 
taking  binding  on  the  owner,  that  the  ship  shall  sail  with  convoy. 
Sanderson  and  others  ir.  Busher,  4  Camp.  54.  ri,  (a), 

9.  Where  a  bill  of  lading  of  goods  by  a  general  ship  delrvcrablp 
to  order,  contains  a  stipulation  that  the  goods  are  to  be  taken  out  in 
a  certain  number  of  days  after  arrival,  or  to  pay  demurrage ;  the  in- 
dorsee of  the  bill  of  lading  who  takes  out  the  goods  is  liable  for  de- 
murrage from  the  expiration  of  the  lay  days  calculated  from  the  arri- 
val of  the  ship,  without  receiving  any  notice  of  that  event.  Harman 
V.  Clarke  and  others,  4  Camp.   159. 

10.  If  ^.  has  an  equitable  title  to  goods  on  board  a  ship,  and  B., 
knowitlg'  of  such  tit!e,g^ts  an  indorsement  of  the  bill  of  hiding,  ho 
cannot  recover  such  goods  In  an  action  cff  trover,  but  the  captain  will 
be  justified  in  delivering  the  goods  to  A.  Dick  v.  Liim^dcn,  Poake, 
189.  j 

11.  The  bona  fide  indorsee  ofabiH  oflading,  for  Mtlrro,  &c.  with- 
out notice  of  the  insolvency  of  the  consignee,  or  of  nlliy  ofjier  circmrr- 
stance  which  ih  fitimess  should  preclude  him  from  taking  the  in- 
dorsement, has  an  absolutiB  right  to  the  goods,  although  he  kn^w 
that  the  consignor  had  not  been  paid  for  them  In  cash.  Cuming  r. 
Brown,  1  Camp.  104.  180.  c. 
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Id.  The  indorseinoit  of  a  bill  of  lading,  without  coasideradon, 
does  not  tiunflfer  way  property  in  the  goods ;  and  therefore  the  mere 
indorsement  of  a  biD  of  lading  by  the  consignor  to  an  agent,  to  au- 
thori2e  him  to  stop  (he  goods  m  tramUuy  on  Account  6f  his  princi* 
pal,  will  not  enable  such  agent  to  maintain  a$$Hmp9it  or  trover  for  the 
goods  in  his  own  name.     Warins  v.  Cox,  1  Camp.  369. 

13.  By  a  bill  of  lading,  goods  are  re-deliveraUe  to  J.  S.  if  he 
should  accept  and  pay  a  biU  of  exchange ;  if  not,  to  the  hMet  of  the 
said  bill  of  exchange.  J*  S.  accepts  the  bill  of  exchange,  tod  in- 
dorses the  bill  of  lading  for  a  valuaUe  consideration,  but  does  not  pay 
the  bill  of  exchange  when  dne.  Heidi  that  upon  its  dtshooouTi  the 
property  of  the  goods  vested  in  the  holder  of  it,  and  that  he  might 
maintain  trover  for  the  goods  against  the  indorsee  of  the  bill  of  lad^g. 
Barrow  v.  Coles,  3  Camp.  92. 


BRICKMAKER. 

An  action  cannot  be  maintauied  by  a  brick-maker  for  the  price  of  to  reJadon  it 
bricks  which  are  under  the  standard  dimensions  required  by  statute  ^^  '*-  I7  0ed« 
17  Geo.  3.  c.  42.  although  when  sold  they  were  selected  by  the  pui^  ^*  ^'  ^^' 
chaser  himself,  and  tiiey  were  aflerwards  used  by  him  in  building  a 
house,  without  any  complaint  being  made  as  to  their  size  or  cpialtt^^ 
Jjkw  V.  Hodgson,  2  Camp.  147. 

BRIDGE. 

A  particular  parish  was  bound  by  prescription  to  repair  an  old  I^«pairaef. 
wooden  fool-bric(ge,  used  bj  carriages  only  in  times  of  flood  ;  aboat 
40  years  ago  the  trustees  9€  the  turnpike  road  built  on  the  same  siie 
a  much  wider  bridge  of  brick,  iriiich  has  been  constantly  used  ever 
since,  by  all  carriages  passing  that  way :  held,  that  to  an  indictment 
against  the  county  for  not  repairing  this  bridge^  a  plea  that  the  parish 
had  inunemoriaUy  repaired,  and  still  ought  to  repair  the  said  brid^^ 
was  not  supported  by  evidence  of  the  a^ve  facts  ;  and  that  the  ktt^ 
then  of  repairing  tho  new  bridge  must  be  home  by  the  county  at  latge^ 
Rex  V.  Inhabitants  of  Surry,  2  Camp.  455. 

BUST. 

It  is  no  offence  under  38  Geo.  3.  c.  71.,  passed  lor  preventing  the  in  relation  i» 
pirating  of  busts  amjl  other  figures,  made  and   pubtiriied  by^  statu-i  th^  tt.  38  Qtk 
aries,  to  sell  a  pirated  cast  of  a  bust,  if  the  piracy  has  any  addition  to  ^  c«  ''I* 
or  diminution  from  the  original  ;  anid  it  appears  to  be  no  ofienee  to 
make  a  pirated  cast,  as  if  it  is  a  perfect /oc  MwmU  of  the  original* 
Gahagan  v.  Cooper,  8  Camp.  111. 

CARRIER* 

1.  After  a  passenger  has  been  allowed  to  sedt  himself,  he  may  Contract  wHIi* 
insist  upon  the  chaise  proceeding,  unless  he  refosMi  to  pay  the  fine 
«o  demand.     Massiler  v.  Cooper,  4  Esp.  C.  260. 
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2.  A  postmaster  may  require  payment  of  the  fare  before  allowinf^ 
the  chaise  to  proceed.     Massiter  v.  Cooper,  4  Esp.  C.  260. 

3.  Where  goods  have  neither  been  booked  or  w'arehoused,  but 
required  to  be  delivered  at  once  from  the  waggon,  the  carrier  cannoC 
charge  for  booking  or  warebouse-roonK.  Lambert  v.  Robinson,  1  Eap. 

N.  P.  C.  119. 

4.  The  responsibility  of  water-carriers  is  the  same  with  that  of 
carriers  by  land.  The  Proprietors  of  the  Trent  Navigation  v.  Wood", 
3  Esp.  C.  127. 

6.  The  reason  of  the  rule  that  carriers  are  liable  for  damages  to 
goods  in  their  charge  m  all  cases  but  two,  does  not  hold  with  pas- 
sengers ;  for  injuries  to  ttiese,  therefore,  they  are  not  liable,  unlessr 
occasioned  through  their  own  negligence.  Aston  v.  H^ven  and 
another,  2  Esp.  C.  533. 

6.  The  reason  why  a  carrier  is  liable  for  the  loss  of  or  damage  te^ 
goods  in  all  cases  but  two,  is,  that  otherwise  there  would  be  no 
security  to  the  proprietor;  the  facilities  to  fraud  on  the  part  of  the 
carrier  being  so  great,  and  the  practice  so  difikult  to  be  detected- 
AstOB  Vr  Heaven  and  anocher,  2  Es[^  C.  535. 

7.  The  rule  that  carriers  are  answerable  for  the  damage  or  Toss 
of  goods  in  their  charge,  hold»  without  any  other  exception  than 
tfiose  where  the  accident  has  been  occasioned  by  the  act  of  God*, 
or  the  king's  enemies ;  therefore  in  the  case  wherer  clearly  they  are 
not  in  fault.  The  Proprietors  of  the  Trent  Navigation  v.  Wood, 
3  Esp.  C.  127. 

8.  The  proprietor  of  a  stage-coach  is  not  answen^le  for  any  da- 
mage that  may  happen  to  passengers  from  the  coach  being  over- 
turned by  a  mere  accident.     Christie  v.  Griggs,  2  Camp.  79. 

9^  A  greyhound  is  delivered  to  a  carrier,  who  gives  a  receipt  for 
it ;  the  greyhound  being  aflerwai-ds  lost,  the  carrier  cannot  set  up 
as  a  detence  that  the  dog  was  not  properly  secured  when  delivered 
to  him.     Stuart  v.  Crawley,  2  Starkie,  323. 

10.  The  proprietor  of  a  stage-coach  is  answerable  fer  the  negli^ 
gence  of  the  driver,  from  the  usual  place  et  taking  up  passengers, 
not  only  till  the  coach  arrives  at  its  plaee  of  destination,  but  till  the 
passengers  are  there  safely  set  down.  Dudley  v.  Smith,  1  Camp.  167. 

1 1 .  The  liability  of  the  carman  ceases,  and  that  of  the  warehouse>> 
man  begins,  on  a|)p]3ring  tfie  crane  to  the  goods  ;  whatever  is  afher- 
wards  done  by  the  carman  is  done  as  the  agent  of  the  warehouseman^ 
Thomas  and  another  v.  Day,  4  Esp.  C.  262. 

12.  A  common  carrier  cannot,  by  notice,  exonerate  himself  from 
liability  for  losses  for  which  by  law  he  is  responsible.  Hide  v.  The 
Trent  and  Mersey  Navigation  Company,  1  Esp.  N.  P.  C.  86. 

13.  A  carrier  may  not  only  limil,  he  may  exckide  all  refiponsibili^ 
by  notice.     Maving  v.  Todd  and  others,  1  Starkie,  72. 

14.  A  carrier  who  restricts  his  h ability,  is,  notwithstanding,  an- 
swerable in  cases  of  negl^nce,  the  degree  of  which  is  a  question  of 
fact  for  the  jury.     Smith  v.  Home,  1  Holt,  643. 

15.  The  luggage  of  passengers  is  "goods,"  within  the  exemption 
claimed  by  the  common  notice  of  coach  proprietors.  Clark  v.  Grajf 
4  Esp.  C.  177. 

16.  A  carrier  places  a  board  in  his  ofiice,  giving  notice  that  he 
will  not  be  answerable  for  jewels,  however  smalt  their  value,  unless 
entered  as  such  ;  but  circulates  band-bills,  stating  generally  that  he 
will  not  be  answerable  for  any  article  above  the  vdue  of  5/.  unless 
entered  as  such  :  he  is  answerable  for  the  loss  of  jewels  not  entered 
as  suchy  if  under  the  vahie  of  6L    Cobden  v.  Bolton,  2  Camp.  1 08. 


iDioEsT.]  CARRIER.  49-? 

17.  It  is  not  sufficient  notice  to  limit  the  common-law  responsi- 
bility of  a  carrier,  for  him  to  paste  upon  the  door  of  his  office,  where 
goods  are  received  and  delivered,  a  bill  blazoning  the  advantages  of 
his  conveyance,  and  stating  in  small  characters  at  the  bottom  of  it, 
that  he  wiU  not  be  answerable  for  goods  above  the  value  of  52.,  un- 
less entered  as  sach  and  paid  for  accordingly.  Bader  t.  Heane«  % 
Gamp.  415. 

18.  If  a  carrier  receive  goods  at  a  distance  from  his  office,  to  be 
discharged  from  his  common-law  liability,  he  must  prove  that  th# 
special  terms  on  which  he  deals  were  communicated  to  the  owners 
of  the  goods  through  some  other  medium  than  a  notice  stuck  up  in 
the  office ;  and  that,  to  be  of  any  avail,  mu^t  be  in  such  large  cha- 
racters that  a  person  delivering  goods  at  the  office  cannot  fail  to  read 
it  without  gross  negiigeace.     Clayton  v.  Hunt,  3  Camp.  27. 

19.  A  notice  by  carriers,  that  they  will  not  be  answerable  for  any 
goods  above  the  value  of  5/.,  unless  the  value  be  declared,  and  a 
fyremium  paid  above  the  common  carriage,  does  not  apply  to  goods 
which,  from  their  bulk  and  appearance,  must  be  known  to  exceed 
the  specified  value.  Beck  and  others  v.  Evans  and  another,  ? 
Camp.  267. 

2U.  Notwithstanding  a  notice  by  carriers  tliat  they  will  not  be 
accountable  for  goods  of  a  particular  description  above  the  value  of 
5/.,  '^  unless  specified  and  paid  for  as  such  when  delivered  :"  held, 
that  they  are  luible  for  damage  done  to  an  article  of  this  description 
much  above  the  value  of  5/.,  although  not  pmd  for  as  such  when 
delivered,  their  book-keeper  having  been  then  informed  of  its  value, 
and  desired  to  charge  what  he  pleased,  which  should  be^paid,  pro- 
vided it  was  taken  care  of.     Wibon  v.  Freeman,  3  Camp.  527. 

21 »  The  usual  notice  given  by  carriers  exempts  them  from  their 
liability  for  the  loss  of  goods  above  the  value  of  5/.,  unless  the  ap- 
pearance of  the  goods  necessarily  indicates  that  they  are  above  that 
value.     Down  v.  Fromont,  4  Camp.  40. 

22.  Notice  to  the  vendor  of  goods  that  the  carrier  by  whom  he 
aends  them  limits  his  responsibility,  is  equivalent  to  notice  to  the 
vendee  who  directs  them  to  be  sent.  Maving  v.  Todd  and  others, 
1  Starkie,  72. 

23.  A  c€UTier  who  gives  two  notices  limiting  his  responsibility  is 
bound  by  that  which  is  least  beneficial  to  himself.  Munn  v.  Baker 
and  another,  2  Starkie,  255^ 

24.  A  carrier,  in  order  to  avail  himself  of  a  notice  limiting  his  re- 
sponsibility, must  bring  notice  of  his  intention  home  to  the  mind  of 
the  party ;  a  notice  stuck  up  in  the  office  is  insufficient  where  th^ 
party  cannot  read.     Davis  v.  Willan  and  others,  2  Starkie,  279. 

25.  Though  a  carrier  may,  by  law,  limit  his  responsibility,  a  no- 
tice of  certain  limitations  qu  his  general  liability,  suspended  at  th0 
termini  of  his  journey,  will  not  attach  upon  the  delivery  of  goods  at 
intermediate  places  where  no  such  notice  is  given.  Gouger  v.  Jolly. 
1  Holt,  317. 

26.  A  notice  by  carriers  that  they  will  not  be  answerable  for  any 
goods  above  the  value  of  5/.,  unless  entered  as  such  and  paid  for  ac- 
cordingly, applies  to  goods  which,  from  their  bulk,  may  be  supposed 
to  exceed  the  specified  value.     Thorogood  v.  Marsh,  1  Gow,  105. 

27.  A  notice  by  carriers  that  they  will  not  be  accountable  for  the 
loss  or  damage  of  goods,  unless  the  terms  of  the  notice  are  complied 
with,  protects  them  as  well  against  a  loss  by  robbery  a?  against  an 
accidental  loss.     Covington  v.  WilUn,  1  Gqw,  Ho* 
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Kegligenee.  28.  the  proprieton  of  a  mail  coach  are  answaraUe  for  anj  injury 

fiappening  to  a  passenger  Uiroc^  the  negUgeoce  of  their  dnver^ 
|Vbite  V.  jSoulton,  Peake,  61, 

29.  A  driver  is  not  bound  to  keep  oa  what  is  termed  hia  proper 
side  of  the  road,  unless  other  vehicles  are  passing ;  tharelcMiSi  if  aa 
accident  happens  when  on  the  other  side,  it  is  not  thatelbre  the  re- 
sult of  negligence.     Aston  v.  Heaven  and  another,  2  £sp«  C.  633. 

30.  The  driver  of  a  st^ffe  coach,  before  passing  thioi^h  any  place 
that  is  dangerous,  is  bound  to  inform  the  passengers  of  t^  full  esEtent 
of  the  danger  ;  and  if  he  proceeds  without  giving  them  this  informa- 
tion, the  proprietor  is  liable  for  any  injury  they  may  thereby  suffi^r, 
which  they  might  have  escaped  by  alighting*     1  Camp.  167. 

31.  If,  through  the  de&uU  of  a  coach  proprietor  in  ae^oting  to 
provide  proper  means  of  conveyance,  a  passenger  be  placed  in  ao 
perilous  a  situation  as  to  render  it  prudent  for  hun  to  leap  from  the 
coach,  whereby  his  leg  is  broken,  the  proprietor  will  be  rssponsihte 
in  damages,  although  the  coach  was  not  actually  oveituined.  Jones 
y.  Boyce,  1  Sfaikie,  493. 

32.  If,  when  danger  occurs,  the  driver  of  a  stagecoach  does  npt 
take  the  safest  cqurso,  the  coach-owner  is  responsible  for  the  mis* 
chief  which  ensues,     Jackson  v.  ToUett,  2  Starkie,  37. 

Collateral  mat-      ^*  Where  a  person  in  th©  country  gives  an  order  to  a  tradesman 
ten.  ^^  London,  with  whom  be  had  been  in  the  habit  of  dealing,  to  send 

him  down  mpre  goods  by  a  particular  coach,  and  at  the  office  of  this 
coach  there  is  a  notice  stuck  up,  intimating  that  the  proprietors  will 
not  be  answerable  for  goods  above  the  value  of  5Lf  unleas  iaaurod, 
It  is  enough  for  the  vepdor  to  deliver  the  goods  atd^ied  at  this  office, 
although  they  be  above  the  value  of  5/.,  wil^hout  insuring  tbem,  ualess 
he  has  insured  for  the  purchaser  in  former  instances.  Cotbay  v. 
TuH,  3Camp.  1?9. 
Suit.  34.  If  the  consignor  of  goods  deliver  them  to  a  particular  canier 

f)y  order  of  a  consignee,  and  tlicy  are  aflerwards  lost,  the  consignee 
jpQUBt  sue  the  carrier,  notwithstanding  the  consignor  paid  the  booking. 
Dawes  V.  Peck,  3  Esp.  C.  12. ;  8  T.  R.  330. 

35.  A  parcel  delivered  to  the  driver  of  a  stage-coach  to  be  ciirriefl 
is  lost ;  the  master  and  not  the  servant  is  responsible.  Williams  v^ 
Cranston,  2  Starkie,  82. 


CHANCERY, 

I,^^,  !•  The  phiintifT  may  be  nonsuited  in  an  issue  out  of  chancery^ 

as  well  as  in  other  cases.     Barnes  v.  Headley,  1  Camp.  164. 

Mastcr^s  ra-  ^'  "^'^^  report  of  a  master  in  chancery,  deciding  agi^nst  a  claioi, 

port.  ^^®®  °^t  preclude  tlie  claimant  from  suing  at  kiw.     Le  Sage  Vi 

Coassinaker  and  others,  1  Esp,  N.  P.  Cf.  187. 

Coftf.  ,    8;  The  court  of  Chancery  will  make  one  who,  by  a  fonnal  ob- 

jection, defeats  an  action  brought  under  its  order,  pay  the  costs. 
Wray  v.  Banivis,  Peake,  69. 

4.  Costs  paid  to  a  defendant  in  equity,  ought  to  be  allowed  to  the 
plaintiff  in  his  costs  at  law.  Comme  semble,  Qmnt  v.  Jaekson, 
Peake,  204. 
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€HARTSR.PARTY. 

1.  A  proyisJon  in  a  charter-paity  for  demurrege  «t  specified  ports^  Coostractiott. 
Gannot  by  comtnictMm  be  extended  to  other  poits.     Marshall  v.  De 

)a  Tom,  1  Esp.  C.  367. 

2.  By  a  charter-par^  between  the  plaintiffy  the  captain  of  a  ship, 
and  the  defendant's  agent  abroad,  for  the  carriage  of  timber  from 
Riga  to  Portsmouth,  at  a  stipulated  rate  per  load,  the  former  bound 
himself,  after  receiving  his  cargo  on  board,  to  sail  with  the  first  &p 
▼ouFsble  wind  direct  to  the  port  of  Portsmouth.  The  ship,  however, 
unnecessarily  entered  the  harbour  of  Copenhagen,  where  she  was 
detained  sevend  weeks,  by  means  whereof  the  defendant  was  put  to 
a  considerable  expense,  in  having  fVesh  insurances  done  upon  her 
cargo.  In  an  action  of  indebiUUus  assumpsit  for  the  freight  held, 
that  the  plaintifTs  covenant  to  sail  direct  to  Portsmouth  was  not  a 
condition  precedent :  and  that  the  deviation  could  not  be  given  in 
evidence,  either  as  a  bar  to  the  action,  or  to  diminish  the  damages. 
Boumman  v.  Tooke,  1  Gamp.  377. 

3.  If,  by  reason  of  the  crowded  state  of  the  London  Docks,  a 
ahip  is  detained  there  before  she  can  be  unloaded,  a  longer  time 
than  is  allowed  for  that  purpose  by  the  terms  of  the  charter-party,  the 
freighter  is  UaUe  for  this  detention  to  tlie  owner  of  the  ship.  Randall 
V.  Lynch,  2  Camp.  352. 

4.  If  by  a  charter-party  leave  is  given  to  detain  the  ship  a  certain 
mimber  of  days  for  the  purpose  of  discharging  her  cargo,  this 
amounts  to  a  covenant  en  the  part  of  the  freighter,  that  he  will  not 
detain  her  longer.     Randall  v.  Lynch,  2  Camp.  356. 

6.  Where  the  charterer  of  a  ship  to  Jamaiea  and  back  covenanted 
to  load  her  there  with  a  complete  caigo  of  sugar,  and  to  pay  freight 
Ibr  the  same  at  the  rate  of  10«.  6^.  per  cwt,  and  his  agent  at 
Jamaica  tendered  a  complete  cargo  to  the  captain,  but  insisted  on 
hb  aigmng  bitts  of  lading  for  it  at  lOs.  per  cwt.,  which  the  captain 
lefiis^  to  do  :  held,  that  the  charterer  was  liaUe  for  dead  fifeigfat, 
Hyde  ▼.  Willis,  8  Camp.  202. 

6.  Where  a  ship  was  freighted  to  go  in  ballast  to  Jamaica^  and 
bring  home  a  cargo  firom  thence,  and  the  freighter  undertook  to  pro- 
vide a  fill!  cargo  for  her,  in  time  for  the  Jvhf  convoy,  provided  she 
anived  out  and  was  ready  by  ihe  25th  June  :  held,  that  as  she  dad 
not  arrive  out  till  after  the  25th  Jmne^  the  freighter  was  entireUr  dis- 
charged  from  his  contract  to  furnish  a  cargo.  Shadforth  v.  Higgin, 
8  Camp.  385. 

7.  Where  the  charterer  of  a  ship  for  a  voyage  to  Tobago  and  back 
covenanted  to  load  and  dispatch  her  in  time  to  join  the  convoy  that 
should  be  appointed  to  sail  from  the  fFe$t  Indies  on  the  1st  of  ^u* 
guei :  held,  that  he  was  liable  for  not  havioff  loaded  and  dispatched 
her  by  the  22d  of  Jw/y,  the  day  the  fVeet  India  convoy  passed  the 
island  of  Tobago^  although  he  offered  to  load  her  with  a  complete 
cargo  if  she  wouW  stop  a  few  days  longer.  Thompson  r.  IngHs  and 
others,  3  Camp.  428. 

8.  A  ship  was  described  in  a  memorandum  for  charter  ••  "  we 
Swedish  ship  or  vessel  called  the  Maria.^  In  fact,  she  was  Britisk 
built  and  had  a  British  register,  but  she  had  a  complete  •«<  of 
Swedish  papers  and  a  trauniry  license  to  sail  as  a  Sufedish  ship, 
which  particulars  were  known  to  the  freighter :  held,  that  in  an  action 
against  him  for  not  loading  and  dispatching  thp  ship  aeeordoig  to 
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the  memorandum  for  charter,  he  could  not  set  up  as  a  defence  thai 
she  was  in  point  of  ftict  a  British  and  not  a  Swediah  ship.  Reusse  v. 
Mejers,  3  Camp.  475. 

9.  YHiere  by  a  charter-party  the  freighter  covenanted  to  provide 
for  the  ship  a  full  and  complete  cargo  consisting  of  copper,  tallow, 
and  hides,  or  other  goods,  on  which  separate  rates  of  freight  were 
to  be  paid  :  held,  that  having  supplied  her  with  as  large  a  quantity 
of  tallow  and  hides  as  she  chose  to  take  on  board,  he  was  not  bound 
to  provide  any  copper,  although  for  the  want  of  it  the  ship  was 
obliged  to  keep  in  her  ballast,  and  did  not  make  so  advantag^30us  a 
fieight  as  she  otherwise  would  have  done.  Moorson  v.  Page,  4 
Camp.  103. 

10*  Under  a  covenant  in  a  charter-party  to  pay  freight  on  skins 
by  the  pound,  net  weight,  at  the  king's  beam,  freight  ia  due  on  the 
outside  skins  in  which  the  packages  are  contained.  Moorson  v. 
Page,  4  Camp.  103. 

11.  Where  there  is  a  charter-party  covenanting  for  payment  of 
fineight  on  a  ri^t  and  true  delivery  of  the  goods  at  a  foreign  pott, 
the  freighter  is  not  discharged  by  the  master  there  takiog  from  the 
freighter's  agent,  who  was  furnished  with  funds  to  pay  bim  the 
freight,  a  bill  of  exchange  upon  a  third  person,  by  whom  it  is  ac- 
cepted, if  the  bill  is  not  duly  honoured,  although  the  agent  fail  with 
the  amount  of  the  freight  in  his  hands ;  unless  the  master  had  flie 
ofler  of  a  cash  payment^  and  preferred  the  bill  for  his  own  convemence. 
Marsh  v.  Pcdder  and  others,  4  Camp.  267. ;  S.  C.  1  Holt,  72. 

12.  Where  there  is  a  stipulation  in  a  charter-party  that  a  certain 
number  of  running  days  shall  be  allowed  for  loading  the  ship,  the 
freighter  is  liable  for  her  subsequent  detention  for  that  purpose,  al« 
though  the  loading  of  her  within  the  specified  time  was  rendered 
impossible  by  ice  in  the  river  where  she  lay ;  but  ailer  her  loadipg 
is  completed,  he  is  not  liable  for  any  delay  that  may  arise  in  dis^ 
patching  her,  occasioned  by  the  accidental  impossibility  of  obtaining 
her  clearances.     Barrett  v.  Dutton  and  another,  4  Camp.  333. 

13.  Where  by  a  charter-party  of  affieightment  the  own^  of  the 
ship  covenants  that  she  shall  be  furnished  Vfilh  every  thing  needfni 
and  necessary  for  the  voyage^  he  is  bound  to  furnish  her  not  only 
with  all  documents  requiredby  the  law  of  this  country,  but  such  as 
are  required  on  her  immediate  admission  into  the  foreign  port  mecK 
tioned  in  the  charter-party;  therefore,  where  by  such  a  charter-- 
party a  ship  was  let  to  freight  for  a  voyage  to  Sardinia  and  back, 
held,  that  the  owner  was  luible  for  not  furnishing  her  with  a  bill  of 
heahh,  without  which,  by  the  kiw  of  Sardinia^  she  could  not  bead« 
mitted  into  port  before  performing  quarantine.  Levy  v.  Costerton,  4 
Camp.  389. ;  S.  C.  1  Starkie,  212.  ;  S.  C.  1  Holt,  167. 

14.  And  IB  therefore  bound  to  provide  a  bill  of  health,  if  it  be  essen« 
tial  to  the  performance  of  the  voyage,  within  a  reasonable  time,  with- 
in the  intention  of  the  parties.     Levy  v.  Costerton,  1  Starkie,  212. 

15.  Under  a  covenant  in  a  charter-party  that  the  ship  shall  be  pro- 
vided with  every  thing  needful  and  necessary  for  the  voyage,  the 
owner  is  bound  to  provide  the  proper  documents  as  well  as  neoessa- 
ries  for  the  ship  itself.     Levey  v.  Costerton,  1  Starkie,  212. 

16.  In  an  action  by  the  owner  against  the  freighter  of  a  chartered 
ship  for  not  supplying  a  cargo  according  to  the  terms  of  the  charter- 
party,  the  freighter  cannot  insist  upon  the  precise  burthen  stated  in 
the  charter-party.     Thomas  v.  Clarke  and  Todd^  2  Staikie,  452^ 
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17.  In  an*  action  of  covenant  on  a  charter-party,  in  which  the  de- 
fendant covenanted  that  the  vessel  should  be  sufficiently  furnished 
with  every  thing  necessary  and  needful  for  the  voyage  in  question, 
which  was  to  CagUari  in  Sarddnia :  held,  that  it  was  her  d^y  to  have 
a  bill  of  health  on  board ;  and  the  plaintiff  having  been  put  to  great 
inconvenience  and  expense  on  account  of  the  ship  not  being  pro- 
vided with  such  document,  that  the  defendant  was  responsible  for 
the  loss  occasioned  thereby.     Levy  v.  Costerton,  1  Holt,  167. 

18.  A.  charters  a  vessel  and  covenants  to  supply  a  fidl  and  suffi- 
cient cargo  of  certain  commodities  (describing  ihetn)  and,  amcHigst 
others,  of  cotton  ;  the  freight  of  which  was  to  be  paid  for  at  certain 
prices  per  lb.  for  round  bales,  and  different  prices  for  square  or  com* 
pressed  bales.     He  furnishes  a  cargo  of  compressed  bales  of  cotton, 
but  neglects  to  have  the  cotton  re^ompre$sedy  according  to  the  usage 
of  the  trade  and  the  custom  of  the  country  whence  it  was  imported^ 
In  consequence  of  tliis  omission  the  vessel  has  not  a  full  and 
sufficient  <iargo,  as  estimated  upon  the    bales  if  they  had  been 
re-camvreased^  though  her  cargo  would  have  been  fuU  and  suffi- 
cient ii  the  cotton  had  been  8t6wed  only  in  a  compressed  state.     Held, 
that  A^  was  liable  for  dead  freight,  and  that  it  was  his  duty  to  have 
lumished  the  cotton  in  re^ompressed  bales,  notwithstanding  the  wcnrds 
of  the  charter-party.     Benson  v.  Schneider  and  others,  1  Holt,  416. 

19.  Where  the  ship  owner's  claim  against  the  freighter  is  for  Form  of  Action, 
damages  for  occasioning  the  seiziu^  and  detention  of  his  ship  from 

the  cargo  not  having  been  properly  documented,  he  cannot  recover 
under  a  count  in  assumpsit  for  demurrage.  Harrison  v.  Wilson, 
2  £sp.  C.  709. 

20.  £ven  admitting  that  a  simple  agreement  by  the  ship-owner  to  Pleadings; 
enlarge  the  time  for  dischai^ing  the  cargo  beyond  that  allowed  by  a 
charter-party  under  seal,  is  a  defence  to  covenant  thereon  for  demur- 
rage, it'must  be  specially  pleaded.     Ratcliff  v.  Femberton,  1  Esp. 

N.  P.  C.  36. 


CLERGY. 

Where  an  incumbent  is  prevented  residing  at  his  living  by  the  un-   Non-reiiden^. 
healthiness  of  the  place,  he  is  not  liable  to  the  penahties  for  non- 
fBsidence.     Scamniell  v.  Willett,  3  Esp.  C.  29. 

COMPOSITION. 

1.  A  clause  in  a  composition  deed,  that  unless  certain  creditors  Con«tractio% 
sign,  it  shall  be  void,  is  satisfied  by  their  accepting  the  composition  on 

security  for  it  without  actual  signature.     Jolly  and  another  v.  Wallis, 
3  Esp.  C.  228* 

2.  If  a  creditor  look  over  a  deed  of  composition  proposed  by  his  Assent  t»« 
debtor,  and  send  a  letter  to  the  debtor's  attorney  expressing  his  ap<- 
probation  of  it,  and  other  creditors  aflorwards  execute  the  deed,  he 
nannot  afterwards  refuse  to  execute  and  maintain  an  action.     Butler 

y.  Rhodes,  Peake,  238. 

31  A  creditor  at  whose  instance  the  debtor  has  assigned  his  estate 
in  trust  fcH*  all  his  creditors;  is  thereby  estopped  from  suing  for  his 
demand,  though  he  refuses  to  come  in  under  the  deed*  Butler  y. 
Rhodes,  1  Esp*.  C  230. 
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Its  effect. 


Collateral  en- 
ga|;eaieat>* 


4.  Wher^  a  itian's  credttoi^  agrae  to  take  a  composition  on  their 
Yospecttve  debts,  to  he  seciored  fariiy  by  tbe  aeceptanoes  <tf  a  third 
Misoiiy  and  pardy  by  his  own  notes,  and  to  execute  a  composition 
deedoontainingackuse  of  nelease,  he  cannot  be  sued  for  the  ori^ 
ipml  debt  due  to  a  creditor  who  bad  promised  to  come  in  under  the 
agreement,  to  whom  the  acceptances  and  notes  were  regukoiy  tesH 
dered,  and  who  refosed  to  execute  the  composition  deed  after  it  had 
been  executed  by  all  the  other  oieditors.  BriiSey  v.  Gregory, 
2  Camp.  383, 

-  5»  A  creditor  by  coming  in  with  others  under  a  deed  of  composi- 
tion, relinquishes  his  whole  demand  against  the  debtor,  tho«|^  hm 
prove  a  part  only,  and  tliough  the  residue  being  bills  of  exchange, 
were  not  then  doe,  onless  it  was  understood  and  agreed  by  tiie 
ediers  that  he  j4ioohl  retain  his  claim  for  the  residue.  Hofaner  ▼• 
Yinor,  1  Esp.  N.  P.  C.  13^. 

6.  If  under  an  agreement  between  a  debtor  and  his  creditor  to  take 
half  the  demand  in  ready  money,  and  a  note  for  the  other  baJf  payable 
at  a  futuTO  day,  the  cred&tor  receives  the  money ;  he  camiot  sue  the 
debtor  for  nonpayment  of  the  other  half  before  the  time  has  expired, 
aotwithstanfing  he  refuses  to  give  the  note  or  gives  an  unstamped 
one,  without  firat  returning  the  money,  and  themby  rescinding  the 
agreement  in  ioto.     Swears  v.  Wells,  1  Esp.  C.  317. 

7.  A  man's  creditors  enter  into  an  agreement  with  him  not  under 
seal,  to  fake  20/.  fnr  emL  upon  their  tespective  debts,  in  satisfactioii 
of  tlie  whole ;  IQL  per  cenU  to  be  paid  within  a  month,  and  the  re* 
maiding  10/.  per  cent  to  be  seemed  by  the  acceptances  of  a  dnrd  per* 
son  at  five  and  nine  months.  The  composition  is  paid  pursuairt  to 
the  agreement.  A  creditor  having  received  the  composition,  cannot 
afterwards  bring  an  action  for  the  residue  of  his  debt  Steinman  v« 
Magnus,  2  Camp.  124. 

8.  A  man  bemg  embanrassed  in  his  circumstances,  all  his  credi* 
tors  sign  an  agreement  to  give  him  time  for  the  payment  of  dieir  re- 
spective demands  by  instalments,  and  to  take  his  promissoiy  notes 
for  the  amount  This  l^ement  is  binding  upon  each  of  them,  Ae 
signing  of  the  others  being  a  sujQicient  consideration,cmd  they  cannot 
sue  for  thev  original  cause  of  action,  without  proving  that  the  agree- 
ment has  been  broken  on  the  part  of  the  debtor.  Bootfabey  v. 
Sowden,  3  Camp^  170. 

9.  The  creditors  of  .d.,  in  consideration  of  his  assignment  of  all 
his  stock  in  trade  and  book  debts  to  a  trustee  for  the  benefit  of  his 
creditors,  agree  to  execute  releases  as  soon  as  the  property  shall  r&» 
aiize  the  sum  of  238/.  This  agreement  on  tbe  part  of  the  credilora 
does  not  suspend  their  right  of  action  against  «9.,  although  they  have 
taken  securily  from  a  purchaser  of  tbe  stock  in  trade  for  the  sum  of 
223/.     Wiglesworth  v.  White  and  wife,  1  Starkie,  218. 

10.  .^.  a  creditor  of  B.  executes  a  composition  deed  widiont  spe^ 
cifying  the  amount  of  his  demand,  he  thereby  binds  himself  to  the 
extent  of  his  claim,  although  the  terms  of  the  deed  are  to  take  the 
composition  for  the  sums  set  opposite  to  the  respective  names  of  me 
creditors  who  execute  the  deed.     Hacchy  v.  Wall,  2  Staride,  195. 

11.  If  one  creditor  by  undertaking  to  discharge  his  debtori  induco 
another  creditor  to  discharge  that  debtor  on  receiving  a  compoaitioR 
for  his  debt,  he  cannot  a^rwatds  recover  fi^m  that  debtor.  Tvood 
v.  Roberts,  2  Starkie,  417. 

12.  By  a  deed  of  composition  between  a  trader  mid  his  creditors,  it 
was  agreed,  that  the  trader  should  give  them  ht»  bilis  aocepted  by  a 


DioEsT.]  CONSTABLE-  4Mk 

friend  for  IO5.  in  th«  pound,  payable  in  certain  portions  at  fixed  peri^ 
ods,  and  hn  own  promissory  notes  for  the  remaining  5«.,  and  that  the 
creditorB  should  be  at  liberty  to  take  his  own  notes  only  for  their  full 
liemands  if  they  pleased.  One  of  the  creditors  who  signed  the  deed 
took  bills  from  the  debtor  accepted  by  his  friend  for  the  whole  15^.  in 
the  poond,  payable  at  the  same  respectiTe  tunes  as  the  bills  agreed  to 
be  given  t^^e  deed  of  composition.  Held,  that  the  transaction  waa 
▼ahd,  since  the  creditor  did  not  receive  by  it  more  than  the  others. 
Feize  v.  Randall,  1  Esp.  G.  224. ;  S.  C.  6  T.  R.  146. 

13.  The  plaintiff  having  guaranteed  the  responsibility  of  the  defend- 
ant  to  .^.,  the  latter  refuses  to  join  in  a  deed  of  composition  releas- 
«tng  the  defendant,  till  the  pkdntiff  has  undertaken  to  pay  him  the  fnH 
amount  of  his  debt ;  the  plaintiff  having  paid  to  A,  the  difference  be- 
tween the  composition  and  his  debt,  draws  a  biU  on  the  defemfamt, 
^which  the  latter  accepts)  in  order  to  reimburse  himself.  The  plain- 
tiff cannot  recover  on  this  bill  against  th6  defendant.  Bryant  v. 
Christie,  1  Starkie,  329. 


CONFIRMATION* 

If  a  tenant  for  life  under  a  limited  power  of  leasing  gnmt  a  lease  Ofleas^  by  U' 
exceeding  his  power,  the  lease  is  void  as  against  the  remainder  man,  nant  for  Ui«. 
and  not  capable  of  confirmation  by  him.  But  if  the  remainder  man 
accept  rent,  as  rent,  after  the  deadi  of  the  tenant  for  life,  it  is  an  ad- 
mission that  tiie  party  is  his  tenant,  and  entitles  him  to  notice  to  quit. 
Doe,  ex  dem.  Martin  and  another  y.  Watts,  2  Esp.  C.  501 ;  S.  C.  7 
T.  H.  83. 


CONSTABLE. 

1.  Since  the  office  of  constable  may  be  served  by  deputy,  an  officer  Exemptioa 
whose  duty  requires  his  personal  attendance  is  not  exempt  Rex  v.  ^^"^  office. 
Wood,  1  £sp.  C.  359. 

2.  A  member  of  the  Barbers'  Company  in  the  city  of  London  is 
Hot  exempted  from  serving  the  office  of  constable.  Rex  v.  Chappelf, 
3  Camp.  91. 

3.  A  constable  of  his  own  authority  may  arrest  one  who  in  his  Arrest  bft 
view  has  committed  a  breach  of  the  peace.     But  if  an  oflenoe  has 

been  committed  out  of  his  sight,  he  cannot  arrest  unless  it  amounts  to 
*  a  felony,  or  a  felony  appears  from  the  statement  likely  to  ensue. 
CcMipy  V.  Henley  and  others,  2  Esp.  C.  540. 

4.  A  constable  is  justified  in  committing  on  a  chagm  of  felony, 
though  it  prove  unfounded.  White  v.  Taylor  and  anof^JMMLEsp.  C. 
80.  "^     ■  -\ 

6.  A  peace-officer  may  justify  taking  a  person  into  l^$M||j^^)^t^ged 
with  a  felony,  although  no  felony  was  committed.  Ito^i^vr  Brans- 
comb  and  others,  3  Campbell,  420.  vide  eliam  M'Clougiiam  v.  Clay- 
ton and  another,  1  Holt,  478.  and  the  note  annexed  to  that  case. 

■6.  Sanbley  A  constable  is  not  justified  in  a{>t>rehending  and  int- 
prisoning  a  person  on  suspicion  of  having  received  stolen  goods  on 
the  mere  assertion  of' the  principal  felons.  Isaacs  v.  Brand  and 
others.  2  Starkie,  167. 

7.  Constables  and  surveyors  appointed  under  the  Shadwcll  Police 
,  Act,  3d  and  40   Geo.  3.  c.  87.  cannot,  without  a   special  warrant, 

take  a  party  into  custodv.  Kex  v.  Lawson  and  pthera,  3  Esp.  C.  26$* 
Vou  V.  64 
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8.  A  constable   has  no  authority  to  baU  an  offondcr  whom  he  has 
taken  up.     Hardy  v.  Murphy  and  another,  1  Esp.  C.  295. 

9.  Officers  having  seized  goods  under  a  magistrate's  warrant  are 
not  liable  for  any  inquiry  to  them  after  they  have  been  delivered  mto 
the  offices.     Price  v.  Messenger  and  another,  3  Esp.  C.  97. 

10.  If .4.  obtains  a  warrant  against  B.  directed  to  C.  and  I>.  as 
constables,  and  voluntarily  assists  them  b  executing  it,  to  trespass 
and  false  imprisonment  brought  by  B.  against  the  three  others,  Jl.  as 
well  as  C.  and  D.  may  plead  the  general  issue,  aad  give  the  special 
matter  in  evidence.     Nathan  v.  Cohen  and  others,  3  Camp.  257- 

11.  Held,  that  a  constable  is  not  entitled  to  notice  of  action  under 
statute  24  Geo.  2.  c.  44.  s.  8.  where  he  had  no  authority  to  interfere, 
but  only  where  bemg  authorized  to  act  he  executes  the  autliority  in 
an  improper  manner  or  exceeds  it.     Alcock  v»  Andrews,  2  Esp,  C. 

642.  n.  ,  /. 

12«  if  an  officer  seize  goods  in  obedienco  to  the  warrant  of  a  ma- 
gistrate, whether  that  warrant  be  legal  or  not,  he  c*»miot  be  sued  wtthr- 
eut  a  |»evious  demand  of  a  copy  and  perusal  of  tlie  warrant  according 
to  statute,  24  Geo.  2.  c.  44.  Price  v.  Messenger  and  naother,  3  Esp^ 
C.  96.^S.  C.  2B.  &P,  168. 

13.  A  constable  is  protected  by  the  statute  24  (ieo.  2.  c.  44.  only 
vhen  acting  under  the  warrant  of  a  magistrate.  Postletfawaile  v.  Gib- 
gon  and  another,  3  Esp.  C.  226. 

14.  A  constable  who  imprisons  a  person  on  suspicion  of  teloax 
without  any  reasonable  grounds,  of  bis  own  autlK>rity,  without  aw 
warrant  or  charge  from  any  other  person,  is  within  the  statute  21  J- 
1.  c.  12.  which  requires  the  venue  to  be  laid  in  the  proper  county.  If 
a  private  person  act  in  such  case  ia  aid  of  the  constable,  and  upan  his 
command,  he  also  is  within  the  statute,  otherwise,  if  he  be  the  prime 
mover  and  act  as  a  prmcipal  in  the  transaction.     Staight  v.  Gee,  ^ 

Starkie,  446. 

15.  In  an  action  of  trespass  for  false  imprisonment,  a  constable 
may  justify  under  the  general  issue,  though  he  acted  without  a  war- 
rant, provided  there  were  a  reasonable  charge  of  felony  made ;  al- 
though he  aflerwards  discharges  the  prisoner  without  taking  him  be- 
fore a  magistrate ;  and  although  it  should  ttpra  out,  m  fiict,  that  na 
felony  was  committed.  But  a  private  individual  who  makes  the 
charge  and  puts  the  constable  in  motion,  cannot  justify  under  the 
general  issue :  he  must  plead  the  special  circumstaacesy  by  way  of 
justification,  in  order  that  it  may  be  seen  whether  his  suspicions  wete 
leasonable.     M'Cloughau  v.  Clayton  and  another,  1  Holt,  478. 

16*  A  gaoler  receiving  and  detaining  a  person  under  the  warrant 
of  a  magistrate,  is  entitkd  to  the  protection  of  the  24  Geo.  2.  c.  44. ; 
and  therefore  on  producing  and  proving  the  warrant  under  which  the 
detention  was  made,  it  is  immaterial  whether  or  notUie  magistrate  haA 
jurisdiction  to  grant  it.     Butt  v.  Newman,  1  Gow^  p.  97. 

CONTRACT. 

1.  A  special  agreement,  so  long  as  it  continnes,  excludes  tberigbt 
which  the  law  would  otherwise  have  created.  Parker  and  another  v. 
Harcourt,  6  ^sp.  C.  249. 

2.  Declaration  on  a  promise  by  the  defendant  to  pay  over  to  the 
plaintiff  the  amount  of  a  bill  of  exchange  delivered  to  him  by  the  plain- 
tifi'to  get  discounted.  The  defendant  having  paid  the  bill  i»discliarge 
of  a  debt  of  his  own,  is  liable  to  the  plaintiff  as  if  he  bad  diacounted 
the  bilL     Oughton  v.  West,  2  Starkk),  32 1* 
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3.  A.  a  malster  sends  malf  tq  B,  the  purchaser,  which  is  conveyed  Fariiet  to. 
in  C.^s  barge,  and  is  delivered  to  B,  in  sacks  belon^ng  to  C,  B.  re- 
quests that  the  sacks  may  be  left  for  his  own  convenience,  and  en- 
gages to  retiim  them  within  a  reasonable  time.     The  contract  to 

return  the  sacks  is  between  B»  and  C  Teny  v.  Barker,  2  Starlde, 
172. 

4.  If  A,  agrees  to  accept  a  bill  for  ^oodi)  to  be  sliipped  by  B.,  to  Conttmctioa* 
be  drawn  at  the  expiration  of  a  specified  time  from  tne  date  of  the 

invoice  of  the  goods,  at  such  a  date,  notice  of  the  shipment  need 
not  be  given  to  .^.,  since  he  has  not  stipulated  for  it.  Oxiey  v. 
Young  and  another,  1  Esp.  G.  431. 

6.    Where  the  meaning  of  a  term  in  a  morcantile   contract  is 
doubtful,  it  may  be  explained  by  the  u^age  of  trade.     Cochr.in  v. 
Retborg  and  another,  3  Esp.  C.  121.     Vide  in  tit*  Action. 

6.  An  answer  to  a  demand  of  a  debt  barred  by  the  statute 
of  limitations,  <*I  think  I  am  bonnd  in  honour  to  pay  the  mo^ 
ney,  and  shall  do  it  when  I  am  able  :"  is  only  a  conditional  pro<- 
tnise,  and  therefore  throws  upon  the  creditor  the  onus  of  proving  the 
debtor's  ability ;  which  proof  must  go  to  the  time  of  action  brought 
Davies  v.  Smith,  4  Esp.  C.  36. 

7.  An  obligation  by  an  heir  at  law  to  make  a  voluntary  convey* 
a  nee  of  lands  descended,  does  not  oblige  him  to  covenant  against  the 
incumbrances  of  his  ancestors.  Chapman  v.  Ladbrooke,  4  Esp.  C« 
149. 

8.  If  a  person  orders  several  articles  from  a  tradesman,  at  th^ 
same  time,  though  at  distinct  prices,  he  may  consider  the  whole  as 
forming  one  order,  and  he  will  not  be  obliged  to  accept  or  pay  for 
mxy  particnlar  article,  unless  all  the  rest  are  furnished  according  to  the 
terms  agreed  on ;  but  if  he  accept  of  any  one  article,  he  is  precluded 
Irom  saying  that  the  order  was  entire,  and  he  will  be  obliged  to  ac- 
cept and  pay  for  so  many  as  are  individually  furnished  according  to 
the  contract.     Champion  v.  Short,  1  Camp.  53. 

9.  Where  the  plaintiff  subscribed  articles  of  agreement  under  seal) 
between  the  captain  of  a  ship  and  the  mariners,  whereby,  in  consi- 
deration of  their  serving  faithfully  in  a  fishing  vo3rage  to  the  South 
Seas  and  back  again,  they  were  each  to  receive  a  certain  share  of  the 
nett  proceeds  of  the  cai^o  brought  home,  and  the  defendant,  as 
Own^r  of  the  ship,  appointed  agent  to  dispose  of  the  cargo  for  the 
benefit  of  all  concerned  ;  held,  that  money  had  and  received  would 
lie  against  the  defendant  to  recover  the  plaintiff's  share  of  the  nett 
proceeds  on  proof  tliat  the  defendant  had  disposed  of  the  cargo,  and 
that  the  price  of  it  had  come  to  his  hands  ;  without  evidence  of  an  ac- 
knowledgement that  the  plaintiff  had  done  his  duty  during  the  voyage, 
and  was  entitled  to  his  stipulated  share  of  the  proceeds.  Evans  v» 
Bennett,  1  Camp.  800. 

10.  A.  sold  to  B,  all  the  hemp  that  might  be  shipped  on  board 
certain  vessels  at  Riga,  not  exceeding  300  tons  by  C.  the  agent  of  the 
concern.  C.  shipped  on  board  of  these  vessels  only  71  tons  of  hemp 
on  account  of  A.y  but  afterwards  of  300  tons,  on  account  of  other 
persons.  Held,  that  the  contract  must  be  confined  to  such  hemp  as 
C  should  ship  as  agent  to  Ji.y  and  that  A.  was  not  answerable  to  B* 
tor  more  than  the  71  tons.     Ilay  ward  v.  Scougail,  2  Camp.  56. 

11.  An  agreement  between  a  brewer  and  a  publican,  that  the 
publican  shall  take  all  liis  beer  of  the  brewer,  cannot  be  enfbrccd| 
unless  the  brewer  supply  the  pubiicau  with  good  beer,  such  as 
ought  to  give  satisfaction  to  his  customers,  ilolcome  v.  liewson, 
a  Camp.  391. 
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12.  j9.  ia  London  engages  not  to  open  a  shop  for  biiBiness  witliia 
one  mile  of  J3.'s  shop ;  estimating  the  distance,  the  shortest  way  of 
access  by  the  footpath  b  to  be  taken.  Woods  v.  Dennet,  2  Starkie, 
89. 

13.  The  payee  of  a  bill  of  exchange  accepted  as  a  security  for  A. 
engages  to  renew  it  within  three  months  more,  if  •^.  be  not  returned 
before  the  bill  become  due.  If  the  acceptor  after  the  ezpiratioa  of 
that  time  make  no  application  for  a  renewal  of  the  bill,  the  payeo 
may  bring  bis  action  before  the  expiration  of  three  months  more. 
Gibbon  and  others  v.  Scott,  2  Starkie,  286. 

Eatirely  of.  14.  A  surgeon  and  apothecary  having  agreed  with  a  father  to  taka 

his  son  as  an  apprentice  in  consideration  of  a  premium ;  after  the  son 
has  served  for  seven  months  the  agreement  is  broken  oft"  on  account 
of  the  refusal  of  the  former  to  pay  the  expense  of  the  stamp  for  the 
indentures.  The  master  cannot  recover  damages  for  breach  of  the 
agreement,  nor  can  he  recover  as  for  the  board  and  lodging  of  the 
son.     Kcene  v.  Parsons,  2  Starkie,  506. 

P^Tiation  from,       15,  Where  a  builder  agrees  to  erect  any  building  for  a  particular 

sum  of  money,  and  additions  arc  made,  the  builder  is  bound  by  the 
contract  as  far  9S  it  can  be  traced,  and  entitled  to  go  on  a  quanium 
fnerutf  for  the  excess  only.     Pepper  v.  Burland,  Pet^e,  103. 

16.  If  an  article  is  contracted  for,  and  the  workmanship  prove  in- 
ferior to  the  specimen,  the  vendee  has  the  choice  of  returoii^  U  ; 
but  unless  he  rescinds  the  contract  in  ioio  he  must  pay  the  price 
stipulated  for,  without  any  abalcment  Grimaldi  v.  White,  4  Esp.  C, 
95. 

6qii  17.  Where  a  party  undertakes  for  what  he  is  unaUe  to  perform,  the 

Other  side,  on  discovering  the  truth,  may  rescind  the  contract  and  sue 
ior  the  consideration  paid  to  nomine^  without  declaring  on  the  specif) 
circumstances.     Fairer  v,  Kigbtingal,  2  il^sp.  C.  639. 

CONVICTION. 

form  of.  Where  a  statute  pi^scribes  a  particular  form  of  conviction,  a  con^ 

viotion  in  any  other  form  is  void,  and  so  much  so,  that  those  who  act 
under  it  are  trespassers,  though  it  has  not  been  reversed  or  quashed^ 
Goss  V.  Jackson  and  another,  3  £sp.  C.  198.  But  see  7  T*  R.633n.} 
19  East,  67;  16  East,  13. 


COPYHOLD. 

Recover}^.  1.  An  atloniey  may  be  appointed,  for  the  purpose  of  sufteringn 

recovery  oi  copyhold  lands,  as  of  common  right,  imless  there  be  aa 
express  cuetoin  to  the  contrary.     Wymer  v.  Page,  1  Starkie,  9. 
Feel  on  admii^      2.  In  an  action  by  the  steward  of  a  manor,  for  a  particular  rate  of 
•ion.  iees,  claimed  to  be  due  to  him  from  a  tenant,   on  his   admiasioo  to 

six  several  copyiiold  estates,  if  he  fail  to  establish  a  custom  for  hie 
charges,  he  may,  notwithstanding,  resort  to  a  quanitm  meruit.. — Held 
afterward  by  the  court,  that  where  a  person  is  admitted  to  Aereral 
distinct  copyhold  tenements,  the  steward  of  the  manor  is  not  entitled^. 
without  proving  a  custom,  to  full  fees  on  each  admission,  separately ; 
but  he  may  stand  on  his  qumium  meruit,  Everest  v.  Glyn,  1  Bolt,  1* 
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COPYRIGHT. 

1.  The  editor  of  a  work  has  a  copjright  in  any  additions  winch  he  Sal^ctt  of. 
■lay  make  to  it.     Gary  v.  Longina»»  3  Eap.  C.  273. 

2.  The  first  pablisher  of  a  work,  though  surreptitiously  obtained, 
may  sue  ibr  pirating  it.     Gary  v.  Kearsley,  4  Esp.  C.  169. 

3.  The  proprietor  of  a  print  may  maintain  an  action  against  any  When  tabf  ut^ 
person  who  pirates  it,  although  his  name  is  not  inscribed  on  it  pur-  ^^' 

Buant  to  the  directions  of  statute  8  Geo.  2.  c.  13.  s.  1.  Roworth  v. 
Wilkes,  1  Camp.  94. 

4.  A  musical  composition,  published  on  a  single  sheet  of  jpwpeTf  la 
privileged  as  a  book  witliin  8  Anne,  c.  19.  s.  1.  Clementi  v«  Gold- 
ing,  2  Camp.  25. 

5.  A  song  composed  to  be  sung  at  the  Italian  opera,^  remaiiis  the 
property  of  the  composer.     Storace  v.  Longman,  2  Camp.  27.  n. 

6.  The  legal  interest  or  ownership  in  copy-tight  can  only  be  trans-  Transfer  of. 
ferred  by  writing.     The  action  therefore  for  pirating  a  song  after  a 

▼erbal  assignment,  must  be  brought  by  the  assignor  not  the  assignee* 
The  statute  8  Anne,  c.  19.  requires  that  the  conteiU  of  the  proprietor 
to  authorize  the  printing  or  re-printing  of  any  book,  be  in  writing, 
from  which  the  above  rule  is  inferred  as  an  implied  enactment ;  if 
the  license  which  is  the  lesser  thing,  must  be  in  writing,  a  portion  of 
the  assignment,  which  is  the  greater  thii^,  must  be.  Power  v. 
WaQter,  3  M.  &  S.  7.  S.  C.  4  Camp.  8. 

7.  Where  two  works  upon  the  same  subject  are,  and  from  the  Pirating, 
nature  of  that  subject  must  be  precisely  simUar,  it  is  not  of  itself   * 
evidence  that  the  one  was  copied  from  the  other,  that  the  same  errors 

(not  of  the  press,  but  in  the  names,  &c.)  which  were  inserted  in  the 
latter,  are  to  be  (bund  in  the  former.  Cary  v.  Kearsley,  4  Esp.  C 
168. 

.8.  An  anthor  mi^  lawfulhr  embody  with  his  work,  extracts  from 
another,  if  done  honafidt  to  complete  his  own,  and  not  with  the  view 
of  publishing  the  originaL     Cary  v.  Kearsley,  4  Esp.  C.  169. 

9.  If  an  article,  in  a  general  compilation  of  literature  and  science, 
copies  so  much  of  a  book,  the  copy-right  of  which  is  vested  in  ano- 
ther person,  as  to  serve  as  a  substitute  for  it ;  though  there  may  have 
been  no  intention  to  pirate  it,  or  to  injure  its  sale ;  this  is  a  violation 
of  literary  propert^J  for  which  an  action  will  lie  to  recover  damages* 
Rowortli  V.  Wilkes,  1  Camp.  94. 

10.  Where  an  engraving  has  been  made  from  a  picture,  it  is  not  a 
piracy  of  the  print  for  another  artist  to  make  another  engraving  from 
the  original  picture.     De  Berenger  v.  Wheble,  2  Stariiie,  648. 


CORPORATION. 

1.  If  an  ejectment  by  a  corporation  against  a  tenant  frota  year  to  Ejectment  by. 
year,  a  notice  to  quit  given  by  a  person  acting  as  steward  of  Che  cof- 
poralion,  is  sufficient,  without  evidence  that  he  had  an  authority  under 

seal  from  the  corporation  for  this  purpose.     Roe  v.  Fierce,  2  Caiapw 
93. 

2.  An  action  for  use  and  occupation  may  be  maintained  hf  a  cor-  Action  by,  for 
poration  aggregate.  Dean  and  Chapter  of  Rochester  ▼.  Pieioe,  1  um  and  occa- 
Camp.  466.  pation. 
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fNifli  Fiim« 


What  are,  and 
when  rocorera- 
1)]e. 


Tb  trespatsi 


In  lait  for 
mesne  profiU* 


In  relation  to 
the  Welsh  act. 


COSTS. 

1.  Where  a  plaintiff  suing  on  an  agreement  unstamped,  copies  it 
on  stamped  paper  and  sends  it  to  tho  defendant  requiring  him  to  exe- 
cute it,  which  he  refuses  ;  whereupon  the  plaintiffis  obliged  to  paj  the 
penalty  for  stamping  the  original,  it  shall  be  allowed  him  if  he  suc- 
ceeds, in  the  taxation  of  costs.     Bowen  v.  Pitman,  2  £sp.    C.  728. 

2.  In  an  action  for  malfeazance,  whereby  the  plaintiflT  incurred 
costs  in  judicial  proceedings,  if  there  is  an  order  of  another  court  for 
th^  defendant  to  pay  the  costs  of  these  proceedings  to  the  plaintiff 
he  can  neither  recover,  as  special  damage,  the  sum  at  which  they  are 
taxed,  nor  the  extra  costs  as  between  himself  and  his  attorney. 
Hathaway  v.  Barrow,  1  Camp.  151. 

3.  In  trespass  for  entering  a  close,  breaking  up  a  saw  pit,  and 
carrying  away  and  converting  the  materials,  the  proof  was  that  the 
materials  had  been  restored  ;  the  damages  were  under  40^.,  and  Eyre 
C  J.  held  that  the  plaintiff  was  entitled  to  full  costs,  since  the  restor- 
ation of  the  property  went  only  in  mitigation ;  but  Bnller  /.  in  baiik 
held  otherwise.     Richardson  v.  Tomlin,  1  Esp.  C.  255. 

4.  In  trespass  and  false  imprisonment  against  several,  and  one  ac- 
quitted, a  certificate  was  granted  under  8  and  9  W.  3.  c.  II.  to  de- 
prive him  of  costs.     Aaron  v.  Alexander,  3  Camp.  35. 

5.  Trespass,  the  breaking  of  a  jar  is  sufficient  to  entitle  the  plain- 
tiff to  full  costs,  under  a  count  alleging  an  asporioHcm  and  conternon. 
Gosson  V.  Graham,  1  Starkie,  55. 

6.  If  the  plaintiffin  an  action  for  mesne  profits  recover  less  than* 
40a,,  and  the  judge  do  not  certify  that  the  title  came  in  question,  the 
plaintiffis  entitled  to  no  more  costs  than  damages  ;  whether  the  suit 
is  by  the  lessor  or  the  nominal  lessee.     Doe  v.  Davis,  1    £sp.   C. 
857 ;  S.  C.  6  T.  A.  593. 

7.  Under  the  Welsh  judicature  act,  13  Greo.,  the  jud^  is  hotind 
to  certify.     Cooper  v.  Davies,  1  Esp.  C.  463. 


COURTS. 


Superior! 


Of  King's 
Bench. 


or  Niti  Prins. 


1.  The  fourth  section  of  statute  11  Geo.  2.  c.  J  9.  which,  in  the 
case  of  goods  carried  away  to  avoid  payment  of  rent,  gives  a  summa- 
ry  remedy  before  two  magistrates,  provided  the  value  of  the  goods 
shall  not  exceed  20/.,  does  not  take  away  the  jurisdiction  of  the  king's 
superior  courts.  Horsefall  v.  Davy,  1  Holt,  147.,  S.  C.  1  Starkie, 
169. 

2.  The  inquisition  taken  in  the  year  1730,  as  to  the  fees  due  to 
difierent  officers,  is  conclusive  evidence.  Green  v.  Hewett,  Peake, 
184. 

3.  The  court  of  K»  B,  have  no  jurisdiction  at  commota  law  over 
offences  wholly  committed  out  of  England;  ateus^  where  partly 
arising  therein.     Rex  v.  Munton,  1  Esp.  N.  P.  C.  62. 

4.  The  under  ushers  andcryers  of  the  court  of  K»  B,  are  distinct 
officers  from  the  chief  usher  and  cryer,  and  not  dependent  on  him. 
Comme  aemhUy  Green  v.  Hewett,  Peake,  182. 

5.  A  judge  at  JVtM  Priua  has  no  equitable  jurisdiction,  and  c^ 
only  look  to  the  strict  legal  rights  of  the  parties  upon  the  record. 
Therefore  if  an  action  for  goods  sold,  the  defendant  piX)ve8  a  receipt  m, 


fiiU)  signed  by  the  plaintiff,  evidence  caimotbe  admitted  by  wayof  answer 
to  this  defence,  that  the  plaintiff  had  assigned  all  his  efiects  for  the 
benefit  of  his  creditors  ;  that  the  action  was  brought  by  his  trustees 
in  his  name  ;  that  no  money  passed  when  the  receipt  was  given  ;  and 
that  the  plaintiff  on  the  record,  and  the  defendant  had  colluded 
together  to  defeat  the  action  ; — although ,  upon  an  application  to  the 
coutt  m  banco^  it  might  have  interposed  to  prevent  the  defendant  from 
availing  himself  of  a  receipt  obtained  under  such  circumstances. 
AInerv.  George,  1  Camp.  392. 

6.  A  judge  sitting  at  JVm  Prius  at  Westminster,  cannot  make  an 
order  in  a  cause  entered  for  trial  in  London.  Atkinson  v.  Dickinson^ 
3  Camp.  41. 

7.  The  court  of  JVm  Prius  will  not  notice  objections  to  an  indict- 
ment upon  the  trial  which  fully  appear  on  the  record.  Rex  v.  Souter, 
2  Starkie,  423. 

S.  If  a  merchant  abroad  orders  goods  of  a  shop-keeper  within  the  Mayor's  coorl. 
city  of  London,  to  be  put  on  board  a  ship  lying  beyond  the  limits  of 
the  city,  and  the  shopkeeper  sends  them  from  his  shop  to  be  shipped 
in  pursuance  of  the  order,  the  price  of  the  ^oods  may  be  sued  for  in 
the  mayor's  court,  as  a  debt  arising  withm  the  city.     Huxham  v. 
Smith,  2  Camp.  21. 

9.  Occasionally  underwriting  a  policv  at  Lloyd's  cof!ee   house,  Coort  of  oo«r 
where  the  party  has  a  seat,  is  not  a  seeking  his  livelihood  within  the  science. 

eity,  so  as  to  subject  him  to  the  jurisdiction  of  the  court  of  conscience 
for  London.     Muler  v.  Williams,  5  £sp.  C.  19. 

10.  The  payment  of  money  into  coiurt,  prevents  the  defendant  de- 
priving the  plaintiff  of  his  costs  under  the  court  of  conscience  act,  &c. 
Miller  v.  Wilhams,  5  £sp.  C.  22. 


COVENANT. 

In  covenant,  a  license  must  be  specially  pleaded,  and  is  inadmis-  Pleading;^ 
siUe  under  the  plea  ef  non  Mtfadum.     Ratcliff  v.  Pemberton,  1  £sp. 
N.  P.  0.  36. 


CROWN. 

It  is  a  part  of  the  ancieot  prerogative  of  the  crown,  as  incident  to  Prero^tire  of. 
the  duty  of  customs  to  appoint  officers  to  gauge  all  gaugable  articles 
imported  into  the  kingdom,  whether  for  sale  or  otherwine.     Mayor  of 
London  v.  Leng,  1  Camp.  26. 


DAMAGES* 

1.  In  an  action  for  negligence,  whereby  the  plaintiff's  wife  was  Baron  andfeme. 
killed,  he  is  not  entitled  to  any  damages  for  the  loss  of  her  society  or 
for  his  mental  sufierings  cm  her  account^  after  the  moment  of  her 
de«fthi.     Baker  v.  Bolton,  1  Camp.  493« 


MS 

Bill  of  Kz- 
change. 

Bond  and  Pa- 
nalty. 


DAMAGES. 


[Xisf  Pnxua 


Carrier. 


Charter  parff < 


Customs. 


Uonling. 


2.  Id  trover  for  a  biB  of  exchange,  the  damages  are  to  be  calculat* 
ed  aceonfiog  to  the  amomit  of  the  principal  and  interest  due  upon 
the  bill  at  tiie  time  of  the  conversion.     Mercer  v.  Jones,  8  Camp.  477. 

8.  The  role  that  in  debt  on  bond,  conditioned  for  the  performance 
of  covenants,  &.C.,  damages  must  be  assessed  under  statute  8  and  9 
W.  8.,  applies  as  well  where  the  covenants  are  contained  in  a  sepa- 
rate deed  referred  to  in  the  condition,  as  where  contained  in  the  con- 
dition itself.  The  corporation  of  Chelsea  Waterworks  v.  Cowper,  1 
Esp.  C.  275. 

4.  in  debt  on  bond  conditioned  for  the  performance  of  covenants, 
if  the  condition  is  not  set  out  in  the  pleadings,  the  plaintiff  in  execut- 
ing a  writ  of  enquiry  under  S  &  9  W.  3.  c.  11.,  must  prove  that  the 
bond  mentioned  in  the  suggestion  and  produced  to  the  juiy,  is  that  on 
which  the  action  was  brought.     Hodghinson  v.  Marsden,  2  Camp. 

121. 

5.  A.  binds  himsetf  under  a  penalty  to  indemnify  B.  against  his 
obligation  to  C  if  the  money  be  not  piud  before  a  certain  day ;  B.  in 
an  action  on  the  bond  for  not  indemnifying,  is  entitled  to  recover  the 
amount  of  the  penalty  of  the  bond.     Wo<^  v.  Wade,  2  Starkie,  107. 

6.  Upon  nan  estfaehtm  pleaded  to  a  bond  for  tiie  performance  of 
certain  conditions,  breaches  of  which  are  assigned  in  the  declaration^ 
the  jury  to  try  the  issue  may  assess  the  damages  under  the  com- 
mon venire,     Pbikins  and  another  v.  Hawkshaw,  2  Sterkie,  381. 

7.  In  an  action  on  an  agreement  to  serve  the  plaintiff  under  a  pe- 
nalty, the  jury  cannot  exceed  the  penalty  in  damages,  and  within  it,  are 
only  to  give  the  plaintiff  a  compensation  for  the  loss  he  proves  he  bias 
sustain^.    Wilbear  v.  Ashton,  1  Camp.  78. 

S.  Where  goods  destined  to  a  foreign  port  are  captured  in  conse- 
quence of  a  deviation,  the  owners  of  the  goods  aie  entitled  to  recover 
from  the  owners  of  the  ship  only  the  prime  cost  of  the  goods,  toge- 
ther with  the  shipping  charges,  and  not  the  expense  of  effecting  a 
policy  of  insurance  upon  them,  without  direct  proof  that  the  goada 
at  the  time  of  the  loss  were  enhaaced  in  value  beyond  their  first  price, 
to  the  amount  sought  to  be  recovered  for  insurance.  Parker  and 
others  v.  James  and  anodier,  4- Camp.  112. 

9.  If  a  ship  is  detained  beyond  the  days  of  demurrage  allowed*  by 
the  charter-party,  die  stipulated  demurrage  is  prima  facie  the  measure 
of  compensation  for  the  further  time ;  but  it  is  competent  to  the 
owner,  or  the  freighter,  to  show  that  this  would  be  more  or  Jess  than 
a  fair  compensation  for  the  detention.  Moorsom  v.  Bell,  2  Camp. 
616. 

10.  In  an  action  for  not  supplying  a  cargo  under  a  chaitet^party, 
according  to  the  terms  of  which  di^rent  articles  of  freight  are  to  be 
paid  for  at  difierent  rates,  by  weight,  and  the  freighter  is  at  liberty^  to 
supply  which  articles  he  pleases,  an  average  value  of  freight  calcu- 
lated upon  the  various  rates  of  freight,  in  £e  proportion  of  different 
articles  usually  carried  on  such  a  voyage  is  the  proper  measure  of 
damages.     Thomas  v.  Clarke  and  another,  2  Starkie,  450. 

11.  In  an  action  against  officers  for.  seizing  goods,  evidence  of 
special  damage  is  ina<hnissible,  if  the  plaintiff  has  a  suit  depending 
against  the  informer.     Price  v.  Messenger  and  ancHher,  3  £sp.  C  99. 

12.  In  an  action  of  trespass  against  a  huntsman  for  hunting  over 
^e  lands  of  another,  damages  may  be  recovered,  not  only  for  the 
mischief  immediately  occasioned  by  the  defendant  himself,  but  also 
for  that  done  by  the  concourse  of  people  who  accouipouicd  him. . 
Hume  v.  Oidacre^  1  Starkie^  351. 


Digest.]  DEBT.  1^ 

13.  A  tenant  covenanted  topuU  down  abuildingonthe  preouses  that  Landlord  and 
the  lessor  might  make  a  way  in  that  direction  :  held  that  as  the  use  of  tenant. 

the  way  was  not  reserved  to  the  lessor,  he  could  only  recover  nominal 
damages  for  a  breach  of  the  covenant.     Good  v.  Hilly  2  £sp.  €.  690. 

14.  In  an  action  for  throwing  poisoned  barley  upon  the  plaintifPs  ^^'^^* 
premises,  in  order  to  poison  his  poultry,  the  jury  are  not  confined  in 

their  verdict  to  the  actual  damages  sustained,  but  may  consider  the 
malicious  intention  of  the  defendant     Sears  v.  Lyon,  2  SCarkie,  317. 

16.  In  an  action  for  maliciously  holding  the  plaintiff  to  bail,  he  is  Malicious  ar- 
entitled  in  the  calculation  of  damages  to  recover,  not  merely  the  ^^*^\ 
taxed  costs,  but  the  costs  as  between  attorney  and  client.     Sandback 
v.  Thomas,  1  Starkie,  306. 

16.  In  an  action  for  wounding  the  plaintiff's  son,  per  quodaervHium  Matter  and 
amisitj  the  plaintiff  is   entitled  to  recover  the  amount  of  the  surgeon's  -■•'^ant. 
bill,  although  it  has  not  been  paid,  but  he  cannot  recover  physicians' 

fees  which  have  not  been  paid.     Dixon  v.  Bell,  1  Starkie,  287. 

17.  Where  freehold  premises  are  upon  lease,  and  there  are  several  Reveriion.  * 
interests,  viz.  tenant  for  life,  remainder  in  tail,  and  the  reversion  in 

fee ;  and  there  is  a  breach  of  covenant  which  gives  tlie  tenant  for  life 
a  right  of  action,  he  can  only  recover  such  damages  as  are  commen- 
surate with  the  injury  done  to  his  life  estate,  and  not  tlie  damages 
which  may  be  sustained  by  the  reversioner.  Evelyn  v,  Raddish, 
1  Holt,  543. 

18.  The  jury  cannot  give  separate  damages  against  several  defend-  Several  .defim* 
tmts  in  trespass,   though   the  conduct  of  some  may  be  aggravated  ^^^^*- 
beyond  tliat  of  the  others.     Brown  v.  Allen  and  another,  4  Esp.  G. 

168. 

19.  In  an  action  for  not  replacing  stock  on  a  particular  day,  the  Stock, 
plaintiff  may  estimate  his  damages  according  to  the  price  of  stock  at 

the  time  of  the  trial.     Dounes  v.  Back,  1  Starkie,  318. 

20.,  In  an  action  to  recover  back  a  deposit  paid  on  the  purchase  of  Vendor  and 
an  estate,   the  vendor  not  being  able  to  make  a  good  title,  if  the  P*"*^***"**"' 
plaintiff  declare  specially ,uiuid  allege  as  special  damage,  that  he  has 
lost  the  use  of  his  money ;  on  making  out  his  case,  lie  will  be  entitled 
to  interest  on  the  deposit  money  from  the  time  the  purchase  should 
have  been  completed.     De  Bernales  v.  Wood,  3  Camp.  258. 

21.  In  an  action  of  assumpsit,  it  is  alleged  as  a  breach,  that  certain  Goods  told*, 
goods   sold  and  delivered    to  the  plaintiff,    and  warranted    to  b^ 

scarlet  cuttings,  were  not  scarlet  cuttings,  per  quodj  the^  became  and 
were  of  no  uae  or  value  to  die  plaintiff.  The  plaintiff  is  entitled, 
without  any  nnther  allegation  of  special  damage,  to  recover  as  n^uch 
as  the  goods  would  have  been  worth  to  him,  had  the  contract  been 
faithfully  performed  by  the  defendant.  Bridge  v.  Wain,  1  Starkie^ 
504. 

22.  Where  the  plaintiff  declares  on  a  quantum  meruit  for  work  and  Work  and  Ta* 
labor  done,  and  materials  found,  the  defendant  may  reduce  the  da-  ^^^^' 
mages  by  showing  that  the  work  was  improperly  done  ;  and  may  en- 
title himself  to  a  verdict,  by  showing  that  it  was  wholly  inadequate  to 

answer  the  purpose  for  which  it  was  undertaken  to  b«  performed. 
Famsworth  v.  Garrard,  1  Camp.  38. 


DEBT. 

In  an  action  of  debt  on  bond,  coverture  is  a  good  defence  under  a  pi^adi^gs. 
general  plea  of  non  est  factum,     Lambert  t.  Atkins,  2  Camp.  272. 
Vol.  Y.  65 
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DEBTOR  AND  CREDITOR. 

1.  ITpou  an  agreemeut  between  two  traders  to  supply  each  otber^ 
on  the  footing  of  goods  Yor  goods,  after  a  balance  struck  between 
them,  such  balance  is  ta  bo  paid  in  money.  Ingram  v.  Shirley  and 
another,  1  Staikie,  185. 

2.  Upon  the  dissolution  (^  partnership  between  the  plaiotifis  A, 
and  jB.,  it  is  agreed  that  the  joint  debts  shall  be  received  by  C,  an 
agent  appointed  by  both,  for  Uie  discharge  of  their  joiiit  debts.  The 
defendant  accedes  to  this  arrangement,  but  ailerwards  A.  counter- 
mand's the  authority  to  C,  and  demands  the  debt  from  the  defendant 
which  he  pays  A,^  and  B.  cannot  aflerwards  maintain  an  action  for 
die  debt.     Bristow  and  Potfer  v.  Taylor,  2  Starkie,  50. 

3.  If  a  debtor  is  directed  by  his  creditor  to  remit  money  by  t]i« 
post,  and  it  is  lost,  the  credits  mnst  bear  Che  loss.  Warwicke  r. 
Noaltes,  Peake^  67. 


Sftsreprefenta- 
tioD  of  ano- 
ther^t  circam- 
■tancM* 


Warranty. 


DECEIT. 

1.  To  support  an  action  for  a  ifA^^  assertion  as  to  the  circuni-- 
stances  of  a  third  person,  it  must  appear  that  the  defendant  intended 
to  impose  on  the  plaintiff)  and  that  the  plaintiff  relied  on  his  infonml- 
tion.     Scott  T.  Lara,  Peake,  226. 

2.  One  charged  with  having  fraudulently  misrepresented  the  cre- 
dit of  another,  maiy  explain  away  the  ciircumstanoe  of  having  himself 
pieviously  arrested  him.     Wood  ▼.  Wain,  1  £sp.  C.  442. 

d.  By  a  recovery  of  satisfaction  against  one  for  fraudulently  mis- 
representing another's  circumstances,  the  latter  is  not  discharged 
frrai  the  credit  given.     Burton  v.  Lloyd,  3  Esp;  C.  207. 

4.  If  a  mail,  by  a  fUse  representation,  induces  another  to  supply 
goods  on  the  credit  of  a  third  person,  and  enters  into  a  collateral  un- 
dertaking, not  in  writing,  lo  pay  for  them,  he  is  not  liable  as  for  goods 
soM,  but  must  be  sued  in  an  action  of  deceit.  Thomps<m  v.  Bond« 
1  Camp.  4. 

6.  If  j9.  enquires  generally  of  B.  concerning  the  circomstances  of 
C,  A*  cannot  maintain  an  action  agoiBBt  B.  for  a  deceitful  represen- 
tation upon  this  subject,  if  C.  pays  A*  for  the  goods  which  it  was  in 
eoBtemplation  to  sell  when  the  representation  was  made,  although  C. 
becomes  insolvent,  and  is  indebted  to  A.  for  otlier  gooda  subsequwotly 
sold.  AHter^  if  A.  had  enquired  of  B.  whether  C  was  worthy  to  be 
trusted  as  a  general  customer,  or  if  there  had  been  any  conspiracy 
between  J9.  and  C.  to  cheat  A.  by  paying  for  the  first  parcel  of  goods. 
De  Graves  v.  Smith,  2  Camp.  533. 

6.  TIm  purchaser  of  a  warranted,  but  worthkss  waick,  is  entitled 
to  maintain  an  action  for  deceit,  although  it  is  stipulated,  that  if  he 
dislikes  the  wa|ch,  the  vender  shall  exchange  it  for  one  of  equal  value^ 
Wallace  v.  Jarman,  2  Starkie,  162. 


What  'n. 


DEED. 

1.  Though  the  signatures  to  a  writing  are  axrcompanicd  by  sealsy 
yet  the  words  "  to  which  the  parties  have  set  their  hands^"  not 
adding  <<  and  seals,"  show  that  tliey  did  not  mean  to  contract  by  deed, 
Clement  v.  Guohouse,  6  Esp.  C.  83. 
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2.  An  mdorsement  on  a  deed  after  it  has  been  signed  by  tbe  par- 
ties, but  written  at  the  same  time  with  the  sealing  and  delirery,  is 
part  of  the  deed.     Ljfoum  v.  Warrington,  1  Starkie,  162. 

3.  An  authori^  to  execute  a  deed  may  be  verbaL     Wiffianss  t.  Ezecvtioa, 
Walsby,  4  Esp.  C.  220.  White  v.  Cuyler,  1  Esp.  200 ;  6  T-  R.  176. 

4.  A  deed,  though  void,  may  be  used  as  evidence  of  the  terms  of  CoUateial 
an  implied  simple  contract  arising  out  of  the  transaction.     White  v.  matters. 
Cuyler,  1  Esp.  N.  P.  C.  200.     S.  C.  6  T.  R.  176. 

5.  The  plea  of  non  est  jacltam  is  not  a  general  issue.     Oldershav  Pleadlagii 
V.  Thompson,  1  Starkie,  311. 

€.  Ph>of  that  the  deed  was  delivered  as  an  eacrotn  is  admissible, 
ondor  the  pica  of  non  estfaelum,  Stoytea  v.  Pearson,  4  Esp.  C.  255, 

7.  The  defoadant  cannot,  under  the  pka  of  non  est  fackan  to  a 
declaration  upon  a  bond,  to  go  into  evidence  to  show  that  the  consi* 
deration  was  an  illegal  one  at  common  law.  There  is  no  distinctioa 
in  such  case  between  a  specialty  which  is  avoided  by  a  statute,  and 
one  which  is  void  at  common  law.     Harmer  v.  Wright,  2  Starkie,  35. 

d.  If  to  an  action  on  a  deed  nil  debet  is  improperly  pleaded  and  not 
demurred  to,  the  defendant  may  give  in  evidence  any  defence  which 
is  legally  covered  by  the  plea.  Rawlins  aiid  another  y.  Danvers^  d 
Esp.  C.  38* 


DEMURRAGE. 

!•  It  is  no  defence  to  an  action  for  demurrage,  that  the  delay  ia  Whsn  earned: 
unloading  the  ship  arose  from  the  act  of  custom-house  officers,  in  un- 
lawfully seizing  a  part  of  the  cargo.     Bessey  v.  Evans,  4  Camp.  131. 

2.  Although  by  the  bill  of  lading  the  gooda  are  deliverable  to  mer- 
chants in  London,  whose  residence  is  well  known,  no  notice  to  them 
of  tlie  ship's  ariival  is  necessary  to  render  them  liable  fordemorrage. 
Harman  v.  Mant  and  others,  4  Camp.  161. 

3.  The  plaintiff  having  conveyed  French  wines  from  Oporto  to 
England  for  the  defendant,  it  is  incmnbeat  on  the  defendant  to  pro- 
cure an  order  for  their  landing  from  the  lords  of  the  treasury,  and  the  . 
plaintiff  is  entitled  to  recover  the  demurrage  during  the  d^y  neces^c 
sary  for  the  obtaining  such  order.     Hill  v.  Idle,  1  Starkie,  111. 

4.  A  general  ship  took  some  silk  on  board,  to  carry  from  Roitern 
dam  to  London  on  defendant's  account.  On  the  maigin  of  the  bill  of 
lading  was  written  :  '<  The  consignee  to  clear  the  goods  in  fourteen 
running  days  afler  her  arrival  in  port,  or  to  pay  4/.  per  diem  for  de- 
murrage." The  vessel  was  ready  to  deliver  oq  the  dd  October ;  de^ 
fendant  applied  for  and  was  ready  to  receive  his  goods  wkhin  the  rui- 
ning days  ;  but  being  undermost  in  the  vessel,  delivery  could  not  be 
made  till  the  22d.  Held,  that  the  plaintiff  was  entitled  to  recover  de- 
murrage, though  he  did  not  deliver  the  goods  within  the  time  allowed, 
being  prevented  by  other  goods,  belonging  to  other  consignees,  which 
overlaid  tbem.     Harman  v.  Guadolph  and  another,  1  Hoit,  35. 

5.  WTierc  abfll  of  lading  of  goods  by  a  generalship  deliverable  to  vv'henaat. 
order,  contains  a  stipulation  that  the  goods  arc  to  be  talcen  out  in  a 

certain  numbor  of  days  ailer  arrival,  or  to  pay  detnurrage,  if  there  be 
any  inaccuracy  in  the  entry  of  the  ship's  name  at  the  custom-house, 
whereby  the  owner  of  tlie  goods,  notwithstanding  pro;>er  enquiries  for 
that  purpose,  was  deprived  of  the  usual  means  of  being  informed  pf 
the  ship's  arrival,  demurrage  cannot  b^  rocovei-ed.  Horm^  v« 
Clarke  and  others,  4  Camp.  159, 
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What  may  be 
distrained. 


Damage  fea- 
laat. 


Excesaire. 


Fraodalent  re' 
JDoyal. 


Sale. 

ExpenMS  of. 


Drinng  out  of 
the  hundred. 


DISTRESS. 

1.  Wearing  apparel  not  in  use  may  be  distrained  (or  rent.  Baynes 
V.  Smith,  1  Eep.  N.  P.  C.  206  ;  Bisset  v.  Caldwell,  Id.  n.* 
Peake,  37. 

2.  Cattle  can  only  be  distrained  damage  feasant  whilst  on  the  pre- 
mises, unless,  as  it  seems,  the  distrainer  gets  upon  the  premises  be- 
fore they  are  off.     Clement  v.  Milner  and  another,  3  Esp.  C.  95. 

3.  A  distress  cannot  be  excessive  where  there  is  only  one  thing 
distrainable.     Field  v.  Mitchell,  6  Esp.  C.  71. 

4.  An  action  for  taking  an  excessive  distress  lies  without  proof  of 
express  malice.     Field  v.  Mitchell,  6  Esp.  C.  72. 

5.  The  statute  11  G.  2.  c.  19.,  permitting  landlords  to  follow 
goods  removed  to  avoid  a  distress,  only  applies  where  the  rent  warn 
in  arrearatthe  time  of  removal.     Watson  v.  Main,  3  Esp.  C.  15. 

6.  The  statute  11  G.  2.  c.  19.,  allowing  landlords  to  follow  goods 
removed  to  avoid  a  distress,  only  applies  where  they  have  been  remov- 
ed secretly.  Watson  v.  Main,  3  Esp.  C.  15.  Sed  quare^  as  the 
words  of  the  statute  are  "  fraudulently  or  clandestinely." 

7.  QucBi'e,  whether  a  landlord  can  follow  and  distrain  upon  gooda 
fraudulently  removed  from  the  premises  the  night  before  the  rent  be- 
came due,  for  the  purpose  of  avoiding  a  distress  7  Foumeaux  v. 
Fotberby  and  another,  4  Camp.  136. 

8.  Where  the  assignees  of  a  bankrupt,  who  was  lessee  of  pasture 
land,  being  chosen  on  the  8th  of  the  month,  allowed  his  cows  to  re- 
main upon  the  demised  preniises  till  the  10th,  and  ordered  them  to  be 
milked  there  :  held,  that  they  thereby  became  tenants  to  the  lessor ; 
and  the  cows  being  removed  on  the  10th,  to  avoid  a  distress  for  ar- 
rears of  rent,  that  he  had  a  right  to  follow  and  distrain  then\ under  11 
G.  2.  c.  19.     Welch  and  another  v.  Myers,  4  Camp.  368. 

9.  An  appraisement  of  a  distress  by  tlie  person  who  makes  k  is 
irregular.     Westwood  v.  Cowne,  1  Starkie,  172. 

10.  A  landlord  having  authorised  a  distress  for  rent  is  liable  for 
the  necessary  expenses  ;  and  although  the  plaintiff  was  sent  by  the 

•  defendant  to  take  possession  of  the  goods  distrained,  who  promised 
to  pay  hhn,  the  latter  will  not  be  liable  without  a  note  in  writing. 
Colman  v.  Eyles,  2  Starkie,  62. 

11.  In  an  action  on  1  &  2  P.  &,  M.,  for  driving  a  distress  out  of 
the  hundred,  if  the  htmdrcd  in  which  the  cattle  were  distrained  be  in 
one  county,  and  the  hundred  into  which  they  were  driven  be  in  ano- 
ther, the  venue  must  be  laid  in  the  latter  countv.  Pope  q.  t.  v.  Da- 
lies, 2  Camp.  266  ;  overruled  by  the  court  of  C.  P.     2  Taunt.  252^ 


DONATIO  CAUSA  MORTIS. 

What  eiMiiitial  ^*  ^^  ^^  validity  of  a  donatio  causa  mortis,  it  is  essential  that  the 
to  the  validity  deceased  parted  as  well  with  the  entire  dominion  as  the  possession* 
of-  Hawkins  v.  Blewett,  2  Esp.  C.  663. 

2.  To  make  a  gifl  valid  as  a  donatio  mortis  causa^  actual  delivery 
off  posisession  is  necessary,  and  a  symbolical  delivery  is  not  sufficient. 
Therefore,  where  .^.,  considering  himself  dying,  takes  certain  pro-i 
perty  out  of  an  iron  chest,  and  writes  the  names,  of  plaintiffs  iipon 
an  envelope  containing  it,  declaring  it  to  be  his  intention  that  they 
should  have  such  property  upon  his  death  ;  and  afler  having  super- 
scribed the  envelope  with  their  names,  returns  it  to  the  chest,  and 
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keeps  the  keys  in  hiB  own  possession,  never  making  any  actual  de- 
Uvery  thereof  to  the  plaintiffs  themselves,  or  to  trustees  for  them  : 
held,  that  such  a  gift  or  designation  of  the  property  was  not  good 
and  effectual  as  a  donatio  mortia  causa.  Bun  v.  Markham  and  wife^ 
1  Holt,  352. 

EAST  INDIA  OOMPANY. 

If  a  ship  be  chartered  to  the  East  India  Company  for  the  purpose  Charter-party.- 
of  trade  or  warfare,  and  they  order  her  on  a  vo3rage  of  discovery, 
against  the  consent  of  the  owners,  whereby  the  ship  is  lost,  the  own- 
ers may  maintain  an  action  on  the  case.     Jiliierry  if  the  owners  con- 
sent to  the  voyage.     Lewin  v.  East  India  Company,  Peake,  241. 


EJECTMENT. 

1.  Where  a  notice  to  quit,  given  by  a  rector  to  the  tenant  of  his  By  whom 
glebe  land,  expired  on  the  25th  of  Dec,  and  on  the  17th  of  Jan.  fol-  maintainable, 
lowing  a  sequestration  was  read  in  the  church,  and  the  rector  after- 
wards,  by  order  of  the  sequesti-ator,  received  from  the  tenant,  who 
held  over,  a  weekly  allowance  which  he  described  in  a  receipt  as  is* 
suing  out  of  the  tithe  and  glebe  :  held,  that  the  rector  might  still 
maintain  an  ejectment,  laying  the  demise  on  the  Ist  of  Jan. ;  as  be- 
tween the  25th  of  Dec,  and  the  17th  of  Jan,  the  tenant  was  a  tres* 
passer.     Doe  ex  dem.  Moi'gan  v.  Bluck,  3  Camp.  447. 

2.  The  plaintiff  is  entitled  to  recover  in  ejectment,  although  it  ap- 
pears that  the  defendant,  who  is  in  possession,  is  the  mere  servant 
of  another,  by  whose  permission  he  entered  into  possession.  Doe 
dem.  Cuff  V.  Stradling,  2  Starkie,  187. 

3.  An  ejectment  cannot  be  maintained  by  a  cestui  que  trust.  God- 
frey V.  Hudson,  2  Esp.  C.  499.  n. 

4.  The  vendor  of  a  term,  before  the  whole  of  the  purchase  money  Notice  to  qait. 
is  paid,  agrees  with  the  purchaser  that  the  latter  shall  have  possession 

of  the  premises  till  a  given  day,  paying  the  reserved  rent  in  the 
mean  time,  and  that  if  he  does  not  pay  the  residue  of  the  purchase 
money  on  that  day  he  shall  forfeit  the  instalments  already  paid,  and 
shall  not  be  entitled  to  an  assignment  of  the  lease.  The  purchaser 
being  thus  put  into  possession  of  the  residue  of  the  purchase  money^ 
is  not  paid  at  the  day  appointed,  the  vendor  may  maintain  an  eject- 
ment without  any  notice  to  quit,  or  demand  of  possession.  Doe  v. 
Sayer,  3  Camp.  S. 

5.  In  ejectment,  an  undivided  moiety  of  the  premises  may  ^  ve-  p|     .. 
<H>vered  under  a  demise  of  the  whole*     Doe  ex  dem.  Bryant  and  ano*     ^    '  ^ 
ther  V.  Wippel,  1  Esp.  C.  360. 

6.  When  an  ejectment  is  brought  against  a  tenant  at  will,  the  de- 
mise must  be  laid  subsequently  to  the  determination  of  the  will.  Doe 
ex  dem.  Hollings worth  v.  Stennett,  2  Esp.  C.  717. 

7.  After  the  plaintiff  in  ejectment  has  proved  his  title  to  a  verdict,  Trial, 
the  court  will  not  try  the  question  of  the  precise  extent  of  the  pkun- 
tiff's  claim  as  defined  by  particular  metes  and  bounds.     Doe  on  the 
demise  of  the  Drapers'  Company  v.  Wilson,  2  Starkie,  477. 

8.  If  the  plaintiff  has  been  let  into  possession  by  the  defendant|  he  Action  for 
niay  noaintain  trespass  for  the  mesne  profits  without  executing  a  writ  mesne  profiti. 
pf  possession.     Calvartv.  Horsfall,  4  Esp.  C.  167. 
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ELECTION. 
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CeDuaSttM« 


Action  for  re< 
f  otiog  ToUi« 


1.  An  election  by  a  majority  is  Bufficient,  though  tlie  electon 
tniBtees.  Withnell  v.  Gartham,  1  Esp.  C.  822. ;  S.  C.  6  T.  R.  388. 

2.  Where  the  right  of  voting  for  a  member  to  serve  in  parUament 
is  in  the  inhabitant  houseboldm  paying  scot  and  lot,  one  who  has 
been  an  inhabitant,  and  has  paid  pooc^rates  for  many  years,  is  en- 
titled to  a  vote,  although  the  poor-rates  for  three  quarten  of  a  year 
arc  in  anear  at  the  commencement  of  the  election,  no  personal  de- 
mand having  been  made  iq>on  the  party  of  the  rates  due,  and  no 
written  demand  having  been  left  at  his  house ;  at  all  events,  he  is 
entitled  to  vote  if  he  pay  the  mtes  during  the  election.  Cullen  v, 
Morris,  2  Starkie,  577. 

3.  An  election  candidate  is  bound  by  the  acts  of  his  conunittoe. 
Honeywood  v.  Sir  W.  Geaiy,  6  Esp.  C  119. 

4.  A  candidate  at  an  election  of  memben  of  parliament  is  not 
liable  for  any  part  of  the  expenses  of  the  election,  except  by  positive 
statute,  or  his  own  undertaking,  notwithstanding  a  long  usage  for 
the  expenses  being  rateably  defrayed  by  the  candidates.  But  a 
candidate  to  represent  a  city  or  a  borough  in  pariiament  ia  liable  for 
a  share  of  the  expense  of  administering  oaths  to  Roman  Catholic 
electors  under  34  G.  3.  c.  73. ;  and  if  he  makes  use  of  hustings 
erected  by  the  returning  officer,  for  the  accommodation  of  himself 
or  his  agents,  a  promise  on  his  part  will  be  inferred  to  contribute  to 
itke  expense  of  erecting  them.     Morris  v.  Burdett,  1  Camp.  218. 

5.  An,  action  cannot  be  maintained  by  an  innkeeper  against  a  caiH 
didate  at  an  election  of  members  of  parliament  for  provisions  sup* 
[died  to  non-resident  (any  more  than  to  resident)  voters  after  the 
teste  of  the  writ.     Loflhouse  v.  Wharton,  1  Camp.  560.  n. 

6.  If  the  candidates  at  a  county  election  joindy  desire  the  sheriflT 
to  erect  hustings,  to  provide  poU-clerks,  anid  to  retain  an  assessor, 
promising  to  defray  the  expense  thus  incurred,  they  are  liable  joint* 
ly  to  an  action  of  indebitatus  assumpsit  at  his  suit  iqxm  their  joint 
undertaking,  notwithstanding  statute  18  6.  2.  c  IS.  s.  7* 

7.  But  the  sheriff  is  not  entitled  to  charge  the  candidates  with  any 
part  of  the  expense  necessarily  incurred  by  him  in  executing  the  wii^ 
and  making  tlie  return  ;  and  for  those  things  expressly  ordered  by 
the  candidates,  they  are  only  bound  to  pay  him  a  &ir  remuneratioD^ 
although  he  himself  may  have  paid  more  in  submitting  to  exoibitant 
chafes  usually  made  on  such  occasions.  Wathew  v.  Sandys,  2 
Camp.  640. 

8.  In  an  action  against  aretuming  officer  for  refusing  a  vote,  thema« 
lice  of  the  defendant  is  an  essential  ingredient  to  support  the  action* 
Cullen  V.  Morris,  2  Starkie,  577« 


Rsscuc. 


Kecaption. 


ESCAPE, 

1.  It  is  sufficient  to  excuse  the  sheriff  in  an  action  against  him  for 
a  false  return,  "  that  the  defendant  forcibly  rescued  himself,'*  provid* 
ed  the  feet  be  so ;  but  if  the  defendant  ascape,  owing  to  the  nc^* 
ligence  of  the  officer,  this  will  not  justify  the  return  of  a  rescue.  Fer» 
mor  V.  PhilUps,  1  Holt,  537. 

2.  A  person  convicted  of  a  crime  by  a  court  of  competent  jurie* 
diction  is  sentenced  to  pay  a  fine,  and  is  committed  in  executioa 
until  that  fine  be  paid*    Although  Uie  officer  to  whose  custody  he  aa 
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committed  voluntarily  peimit  him  to  escs^  before  payment  of  the 
fine,  yet  it  is  afleni^iuds  his  bounden  duty  to  retake  him.  Butt  v. 
JoneSi  1  CroWf  99. 


ESTOPPEL. 

1.  An  aiBdavit  of  a  fact  made  by  A.  at  the  request  of  B.,  as  th6  AffidaTil* 
criterion  of  its  existence,  is  conclusive  against  B.     Lloyd  v.  Will  an, 

1  Esp.  N.  P.  C.  178. 

2.  If  the  grantee  of  an  annuity  discontinues  an  action  for  the  Anomty. 
arrears,  on  a  plea  that  the  aimuity  is  void  through  a  defective  me- 
morial, the  grantor  is  estopped  from  showing  that  the  annuity  is 

vaHd,  when  sued  by  the  grantee  for  the  consideration  paid.  Este  v. 
Broomhead,  3  Esp.  C.  261. 

3.  An  instrument  is  not  evidence   against  an  attesting  witness  Attestationt 
thereto,  unless  it  is  proved  that  he  was  acquainted  with  its  contents. 
Harding  v.  Crethom,  1  Esp.  N.  P.  C.  5S. 

4.  The  person  against  whom  a  commission  of  bankrupt  is  sued  Bankruptcy, 
^ut  obtains  his  discharge  out  of  custody,  in  an  action,  by  a  judge's 

order,  on  the  ground  of  his  bankruptcy ;  he  is  aflerwards  precluded 
from  contesting  the  validity  of  the  commission  in  a  court  of  law. 
Goldie  V.  Gunston  and  others,  4  Caigp.  381. 

5.  A  confession  that  a  signature  on  a  biU  is  the  party's  own  is  eon-  Bill  of  ea- 
olustve  against  him  with  respect  to  those  who  took  the  bill  on  the  change, 
faith  of  it.     Leach  v.  Buchanan,  4  Esp.  C.  226. 

6.  A  bill  of  sale  is  conclusive  evidence  as  against  the  parties  that  Bill  of  sale. 
the  vendor  was  owner  of   the  goods  at  the  time  of  execution. 

Phillips  V.  Earner  and  another,  1  Esp.  C.  357. 

7.  If  Ji.  proposes  an  agreement  to   B.,  which  B.  accepts,  the  Contract, 
question  still  anses  whether  nA.  intended  to  be  bound  by  it.     Knight 

V.  Crockford,  1  Esp.  N.  P.  €.  190. 

8.  A  party  who  has  enjoyed  an  encroachment  upon  a  common  Encroachmeat* 
(or  more  tbon  twenty  years,  is  not  precluded  from  sharing  such- 
eiyo]rment  when  his  title  is  disputed,  by  having  subsequently  accepted 

a  conveyance  of  contiguous  land,  in  which  the  land  in  dispute  is 
descr&ed  as  waste  land.  Doe  ex  dem.  Bishop  of  London  and  an- 
other V.  Wright,  1  Starkie,  349. 

9.  If  a  person  whose  real  name  is  WiUiam  is  asked  before  prooesi^  Name, 
issues  against  him  whether  his  name  is  not  Jokn^  and  he  says  it  is, 

he  cannot  maintain  trespass  for  what  is  done  in  execution  of  the 
process  against  him  by  the  wrong  name.  Price  v.  Harwood,  3  Camp. 
108. 

10.  A  notice  to  quit  by  several  jointly  dees  not  estop  them  show-  Notice  teqo^t* 
ing  that  they  are  separately  interested ;  therefore,  the  demises  in 
ejectment  may  be  according  to  those  interests.     Doe  ex  dem;  Joli^ 

V.  Syboum,  2  Esp.  C.  677. 

EXECUTION. 

1.  Gooda  seized  and  sold  by  the  landlord  under  a  distress  for  rent  ^^^ed."^^ 
without  any  coUusion,  and  purchased  by  a  trustee  of  the  tenant's 
estate,  under  an  assignment  by  such  tenant,  lor  the  benefit  of  th^ 
creditors,  out  of  the  trust  funds,  are  not  liable  to  be  taken  in  exe* 
cution  by  an  annuity  and  judgment  creditor,  although  they  are  per- 
butted  by  the  trustee  to  remain  in  the  possession  of  the  lenanU  Guth- 
rie and  aaotheff  v.  Wood»  1  Stwkie,  367. 
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Sale  under. 
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Deduction  for 
lont* 


Return  by  She- 
riff. 


How  impeach- 
ed. 


Ceocurrent  ex- 
ecutions. 


2.  The  sheriflThaviog  taken  goods  in  execution  under  a  ^i.  /o.  is 
not  justified  in  selling  them  to  the  highest  bidder  greatly  under  their 
value  ;  but,  if  he  cannot  obtain  a  reasonable  price,  should  return  that 
they  remain  in  his  hands  for  want  of  buyers.  Keightley  v.  Birch  and 
another,  3  Gamp.  521. 

3.  If  upon  the  goods  of  a  tenant  being  taken  in  execution,  an  agent 
of  the  landlord  from  the  sherifTs  officers  gives  an  undertaking  for  a 
year's  rent,  and  then  consents  to  the  goods  being  sold,  the  landlord 
cannot  afterwards  maintain  an  action  against  the  sherifT  on  8  Ann.  c. 
11.  s.  1.  for  not  paying  a  year's  rent  on  making  the  levy,  although  the 
rent  is  not  paid  according  to  the  undertaking,  and  although  the  under- 
taking should  be  void,  under  the  statute  of  frauds  for  not  stating  any 
consideration.     Rotherey  v.  Wood,  3  Camp.  24. 

4.  A  sheriff  having  seized  goods  under  a^./o.  which  he  retains  in 
his  hands,  conceiving  that  the  sale  made  by  his  broker  is  fraudulent^ 
is  not  justified  in  returning,  that  the  goods  remain  in  his  hands  A>r 
want  of  purchasers ;  he  ought,  in  such  case,  to  apply  to  the  court  for 
further  time  on  the  ground  of  the  special  circumstances.  But  «em- 
bUy  in  an  action  for  a  felse  return,  under  these  circumstances,  the 
inadequate  price  offered  is  tlie  proper  measiu^  of  damages.  Barnard 
and  another  v.  Leigh  and  another,  1  Starkie,  43. 

5.  The  validity  of  an  execution  under  a^./o.  cannot  be  impeach* 
ed  at  t/Vm  Prius,  on  the  ground  that  the  judgment  ought  to  have 
been  revived  by  scire  facias^  or  that  there  was  an  irregularity  in  the 
return  of  the  writ.  Uabberton  and  another  v.  Wakefield,  4  Camp. 
58. 

6.  If  a^.  fa.  be  delivered  to  the  sheriff,  and  he  is  directed  not  to 
levy  thereon  till  a  future  day,  and  in  the  mean  time  another  writ  is 
delivered,  he  is  to  levy  on  the  second  writ,  as  if  no  other  bad 
been  delivered.     Kempbnd  v.  Macauley,  Feake,  66. 


Be  son  tort. 


AiteHi. 


EXECUTOR. 

1.  A  man  who  possesses  himself  of  the  effects  of  the  deceased,  un- 
der the  authority,  and  as  agent  for  the  rightfiil  executor,  can- 
not be  charged  as  executor  de  son  tat^t.     Hall  v.  Eliott,  Peake,   661. 

2.  Taking  the  deceased's  property  under  a  colourable,  lho^gfa 
defective  title,  if  bona  fide,  does  not  make  the  taker  executor  de  son 
tort     Femings  v.  Jarrat,  1  Esp.  C.  335. 

8.  Although  a  person  cannot  be  charged  as  executor  ck  son  tort 
while  he  acts  under  a  power  of  attorpey,  made  to  him  by  one  of  se* 
veral  executors,  who  has  proved  the  wiU,  yet  if  he  continue  to  act 
after  the  death  of  such  executor,  he  may  be  charged  as  executor  cfe 
son  tort,  though  he  act  under  the  advice  of  another  of  the  executors, 
who  has  not  proved.  Cottle  v.  Aldiich,  4  M.  &  S.  175.  S.  C.  1 
Starkie,  37. 

4.  Money  received  by  an  executrix  for  the  good  will  of  a  puUic 
house,  is  assets  in  her  hands.     Worral  v.  Hand,  Peake,  74. 

5.  As  against  an  administrator,  debts  due  to  the  intestate  are  not 
to  be  considered  as  assets  till  actually  received,  although  not  stated 
in  the  administrator's  inventory  to  be  desperate.  Giels  and  another  v* 
Dyson  and  another,  1  Starkie,  32. 

6.  A  lease  which  belonged  to  an  intestate,  upon  wliich  the  plaintifiT 
has  a  /tun,  on  account  of  which  he  retains  it  in  his  hands,  b  neverthc<- 
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less  to  be  eonsidered  as  assets  in  the  hands  of  the  administrator  wh6 
haa  the  power  to  redeem  it.  Yincent  v.  Sharp  administratrix,  &c« 
2  Starkie,  607. 

7.  A  debt  arising  on  a  judgment  not  docketed  pursuant  to  the  Administratioa 
Statutes  4  &  5  W.  &  M.  €.  20.,  ranks  in  the  administration  offsets  of  aastts. 
only  as  a  simple  contract.     Hickey  v.  Hayter,  1  Esp.  C4  313. ;  S^ 

C.  6  T.  R.  384. 

8.  SembUy  an  administrator  is  entitled  to  deduct  from  assets  the 
^asonable   charges  of  collecting  the  intestate's  debts.     Giles  and 

another  v.  Dyson  and  another,  1  Starkie,  32.  '■ 

9.  As  against  creditors^  an  administrator  cannot  be  allovired  for  dLs- 
bursements,  in  the  schooling,  feeding,  or  clothing  the  intestate's  chil- 
dren, subsequently  to  his  decease.  Giles  and  another  v.  Dyson  and 
another,  1  Starkie,  32. 

10.  If  executors  neglect  to  give  orders  for  the  funeral  of  the  testa-  Fanend  exjtelk; 
tor,  and  have  sufficient  assets  for  that  purpose,  they  are  liable  upon  >«>• 

an  implied  promise  to  the  person  who  furnishes  the  funeral  in  a  man- 
ner suitable  to  the  testator's  degree .  and  circumstances.  Tugwell  v. 
Heyman  and  another,  3  Camp.  298. 

11.  If  an  executor  carries  on  the  testator's  business,   though  for  l*«rsoiiftlliabil- 
the  benefit  of  his  children,  he  is  liable  on  contracts,  and  may  be  a  *^7* 
bankrupt.     Viner  v.  Cadell,  3  Esp.  C.  88. 

12.  In  an  action  by  an  executor,  the  fact  that  ho  is  executor  is  ad-  p|gj^c|jn»,, 
mitted,  unless  disputed  by  the  plea  of  ne  unqnes  excciftor.     Loyd  v. 
Finlayspn,  2  Esp.  C.  564. 

13.  Under  a  plea  of  plene  adn\ini$travit  to  debt  on  a  judgment 
which  is  not  docketed,  payment  of  bond,  (and  simple  contract)  debti> 
exhausting  all  the  assets,  may  be  given  in  evidence.     Hickey  v. 

Hayter,  1  Esp.  C.  813. ;  S.  C.  6  T.  R.  384. 

14.  If  any  part  of  an  executor's  plea  is  fraudulent,  and  so  false 
within  his  own  knowledge,  the  plaintiff  is  entitled  to  a  general  ver- 
dict.    Campion  v.  Bentley,  1  Esp.  C.  343. 

16.  If  an  executrix  use  the  goods  of  her  testator  ds  her  own,  and   Mfscellanebas* 
afterwards  marry,  and  then  treat  them  as  the  goods  of  her  husband, 
she  shall  not  be  allowed  to  object  to  their  being  taken  in  execution 
for  her  husband's  debt.     Quick  and  wife  v.  Stains,  2  Esp.  C.  657^ 
.S.  C.  1  B.  &  P.  293.  ^: 

16.  Where  an  executor  who  is  directed  by  the  will  to  cany  on  tho 
testator's  trade,  for  the  benefit  of  his  children,  allows  a  third  person 
to  carry  it  on  in  his  own  name ;  such  person  may  sue  on  contracts 
made  in  relation  to  the  trade,  such  as  for  goods  sold  or  the  like. 
Wilkes  V.  Lister,  6  Esp.  C.  78. 

EXTENT. 

Qumrcj  Whether  an  extent  delivered  to  a  sheriff  on  the  day  on  Priority  df* 
which  goods  seizod  under  an  execution,  as  sold  and  delivered  to  the  . 
purchaser,  but  which  extent  is  delivered  subsequently  to  the  sale  and 
delivery  of  the  goods,  be  entitled  to  priority  over  the  writ  of  the  ex- 
ecution ?  Swain  v.  Marland,  1  Gow,  39. 
Vol*  V.  66 
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Bj  gaoleiw 


By  sheriff. 


By  toll  gath- 
erer. 


EXTORTION. 

1.  If  a  gaoler  take  more  than  the  legal  fees,  the  prisoner  may  sue 
him  for  the  excess,  though  he  has  paid  it  over  to  the  regulaUng  ma- 
gistrates.    Miller  v.  Aris,  3  Esp.  C.  231.  .  ^.  .   ,  ^     a. 

2.  The  50/.  penalty  against  officers  for  extortion  mflicted  by  Sta- 
tute 32  Geo.  2.  c.  28.  is  not  recoverable,  unless  a  table  of  fees  has 
been  previously  made  out  pursuant  to  the  statute.  Jaques  v.  Whit- 
comb  and  another,  1  Esp.  C.  361. ;  Hannara  v.  Oimerod,  Id.  n. ; 
Martin  v.  Slade,  2  N,  R.  69.  ^      .  ^  . 

3.  The  question  of  exemption  from  toll,  cannot  be  tned  m  an  m- 
dictment  against  the  turnpike  keeper  for  extortion  in  taking  the  toll, 
unless  the  ground  of  exemption  was  specified  to  him  at  the  time 
when  the  toll  was  taken.     Rex  v.  Hamlyn,  4  Camp.  379. 


Nature  of  the 
right. 


Extent  of  the 
right. 

Statatet. 


Fort. 


FISHERY. 

1.  A  right  of  fishery  is  divisible,  and  may  be  lost  as  to  part,  and 
preserved  as  to  part.  Therefore  an  exclusive  right  to  dredge  for 
pyste'rs  in  a  navigable  river  may  subsist  as  appurtenant  to  a  manor, 
although  it  be  lawful  for  all  the  king's  subjects  to  catch  floating  fish 
therein.     Rogers  v.  Allen,  I  Camp.  312. 

2.  A  prescriptive  right  to  a  several  fishery  in  a  navigable  liver  may 
pass  as  appoitenant  to  a  manor.     Rogers  v.  Allen,  1  Camp.  912. 

3.  If  an  individual  has  a  right  of  fishing  in  a  navigable  river,  it  is 
subject  to  the  right  of  the  pubic,  to  use  the  river  for  all  the  purposes 
of  navigation.     Anon.  1  Camp.  517.  n. 

4.  To  entitle  a  south-whaler  to  the  bounty  under  statute  2$  Geo.  3. 
and  28  Greo.  3.  it  must  cany  out,  &c.  one  apprentice  to  every  fifty 
tons,  and  the  fact  be  verified  by  afiidavit.  An  afiidavit  verifym^^  the 
muster  rolls  of  the  vessel  containing  an  account  of  the  apprentices^ 
which,,  if  true,  satisfied  the  requisitions  of  the  statute,  is  sufficient* 
Lacon  and  another  v.  Hooper  and  another,  1  Esp.  C.-249. 

5.  A  place  within  the  exchequer  survey  of  a  port  is  a  meoiber  of  it, 
.  andan  arrival  of  a  whaler  there  is  an  arrival  at  the  port  itself^  (the 

same  being  the  ship's  port  of  discharge)  within  the  statute  26  Greo.  3. 
and  28  Geo.  3.  Lacon  and  another  v.  Hooper  and  another,  1  Eap. 
C.  246. 


Contract!  be- 
tween. 


FOREIGNERS. 

An  agreement  between  foreigners  controlling  a  prior  agreement, 
made  in  their  own  countiy,  and  for  that  reason  void  by  the  laws  of 
that  countiy,  cannot  be  enforced  here.     Hulle  v.  ICeightman,  4  Esp. 
C.76. 


FOREIGN  ATTACHMENT. 


Where  it  lief.        1*  The  process  of  foreign  attachment  is  confined  to  cases  wfaera 
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both  the  debtor  and  party  attached  are  resident  in  London.  Lord 
Barrymore  v.  Taylor,  1  Esp.  C.  326. 

2.  The  process  of  foreign  attachment  does  not  lie  where  the  debt 
to  be  attached  is  due  to  an  executor.  Lord  Banymore  v.  Taylor, 
1  Esp.  C.  326. 

FOREIGN  JUDGMENT. 

1.  No  action  will  lie  upon  a  foreign  judgment,  on  the  face  of  which  Eibct  of* 
it  appears,  that  the  defendant,  not  resident  within  the  jurisdiction  of 

the  foreign  court,  was  neither  served  with  process,  nor  came  in  to 
defend  the  action,  although  such  judgment  may  have  been  obtained 
according  to  the  course  and  practice  of  the  court  in  similar  cases* 
Buchannan  v.  Rucker,  1  Camp.  63.  180.  b. 

2.  The  sentence  of  a  court  of  admiralty,  sitting  under  a  commission 
from  a  belligerent  power,  in  a  neutral  country,  will  not  be  recognizeid 
in  our  courts  ;  and  that  is  to  be  considered  a  neutral  country  for  this 
purpose,  in  which  the  forms  of  an  independent  neutral  government 
are  preserved,  although  the  belligerent  may  have  such  a  body  of 
troops  stationed  there,  as  in  reality  to  possess  the  sovereign  authorit^y 
Donaldson  v.  Thompson,  1  Gamp.  429, 

3.  Assumpsit  will  not  lie  on  a  decree  of  a  foreign  court,  whereby 
the  defbndant  is  ordered  to  pay  a  certain  sum  of  money  to  the  plain- 
tiff on  a  certain  day,  first  deducting  thereout  the  defendant's  costs  to 
be  taxed  by  the  proper  officer;  where  the  defendant's  costs  have  been 
taxed,  either  at  his  own  request,  or  upon  an  ex  parte  proceeding  at 
the  instance  of  the  plaintiff.     Sadler  v.  Robins,  1  Camp.  253. 

4.  The  sentence  of  a  French  court  in  a  countty  out  of  the  jurisdic* 
tion  of  Francty  will  not  change  the  property,  unless  it  has  been  ac- 
quiesced in.  Smith  v.  Surridge,  4  Esp.  C.  27.,  and  qiwrt^  even  then? 
See  S  T.  R.  276. ;  1  Camp.  429. 


FORGERY. 

1 .  It   is  foi^ery  to  copy  a  receipt  addmg  words  which  change  its  What  iv 
import,  and  give  the  copy  in  evidence,  on  the  grounds  that  the  origin 

nal  is  lost.     Upfold  v.  Leit,  5  Esp.  C.  100. 

2.  A  foiged  order  for  the  purpose  of  obtaining  a  reward  for  the 
apprehension  &c.  of  a  vagrant,  is  not  a  forgery  within  the  statute  of 
7  Geo.  2.  c.  22.,  unless  it  contain  the  requisites  prescribed  by  the 
statute  17  Geo.  2.  c.  5.  s.  5.,  although  it  is  drawn  in  the  same  form  as 
orders  in  the  county  in  which,  &c.  usually  have  been  dra^yn.  Rex  Vt 
Rushworth,  1  9tarkie,  396. 


FRAUD. 

1.  A  release  obtained  by  fraud  is  void.     Miller  v.  Aris,  3  Esp.  C.  Relsaie. 
234. 

2.  It  is  no  defence  to  an  action  by  a  solicitor  against  an  assignee  Bankraptcj. 
under  a  commission  of  bankrupt,  that  the  commission  was  sued  out 

under  a  misrepresentation  by  the  plaintiff,  that  the  commission  would 
be  operative  in  the  hh  of  Man y  and  that  i^has  been  wholly  fVuitlless, 
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for  the  commission  ccumot  be  treated  as  a  mere  nullity.    Pasmore  v. 
Birnic,  2  Starkio,  59. 


Writing,   wbeu 
necessary. 


J  dint  lessees. 


When  not. 


Writi|g,  Tfhea 
n^ceaiary. 


FRAUDS,  STATUTE  OF. 

1.  An  undertalung  by  the  indorserto  indemnify  the  indoFsee,  if  he 
would  endeavour  to  enforce  payment  of  the  note  against  a  party 
thereto,  is  an  undertaking  for  the  debt  of  another  witliin  the  statute 
of  frauds.     Winckwortii  v.  Mills,  4  Esp.  C.  484. 

2.  A  wiiiten  proposal  to  pay  a  moiety  of  the  debt  of  another,  if  the 
creditor  wiU,  at  a  specified  time  of  meeting  accept  the  proposal  and 
discharge  the  debtor,  is  not  binding  unless  the  creditor  accede  to 
the  terms  in  writing.     Gaunt  v.  Hill,  1  Starkie,  10. 

3.  A.  having  commenced  certain  business  for  jB.,  which  he  has 
undertaken,  refuses  to  proceed  without  a  promise  from  C.  to  pay  the 
further  expenses ;  C  is  not  liable  on  such  a  promise  without  a  note 
Jn  writing.     Barber  y.  Fox,  I  Starkie,  270. 

4.  If  two  lessees  for  their  mutual  accommodation,  exchange  pre- 
mises, and  one  cpmmits  waste  for  which  the  other  is  sued  by  the 
landlord,  he  cannot  recover  the  costs  cs  nomine  of  the  action  against 
the  former,  unless  under  a  written  agreement.  Hitchcock  v.  Hickfl, 
1  Esp.  N,  P.  C.  163. 

5.  A  sale  of  lands,  tliough  by  auction,  is  within  the  statute 
of  frauds.  Walker  v.  Constable,  2  Esp.  C,  659. ;  S.  C.  I  B.  &  P« 
306, 

6.  An  agreement  to  occupy  lodgings  at  a  yearly  rent,  payaUe  in 
quarterly  portions,  (the  occupation  to  commence  on  a  future  day),  is 
an  agreement  relating  to  an  interest  in  land  within  the  meaning  of  the 
fouith  section  of  the  statute  of  frauds.  Inman  v.  Stamp,  1  Starkie, 
}2. 

7.  A  parol  assignment  of  a  lease  from  }^ar  to  year,  granted  by 
parol,  is  void  under  the  statute  of  frauds,  29  Car.  2.  c.  3.     Botting  v. 
Martin,  1  Camp.  318. 

8.  Goodj  are  supplied  by  ^.  to  B.y  of  which  t^.  ailerwards  repos- 
sesses himself;  whereupon  C  tells  A,  that  if  he  would  send  tbeinto 
£.,  he  (C.)  would  pay  for  them.  Held,  tliat  the  credit  was  given  to 
€.  alone,  and  therefore  that  the  promise  need  not  be  in  writing. 
Croft  V.  Smallwood,  1  Esp.  N.  P.  C.  121.. 

9.  If  f^.  incur  a  lawsuit  through  B.^  in  tlie  event  of  which  J?,  is 
interested  and  which  he  desires.  «^.  to  defend,  he  is  liable  to  A,  fojr 
the  costs  of  tlie  defence  without  <i  note  in  writing.  Howes  v.  Martin, 
1  Esp.  N.  P.  C.  162. 

10.  If  a  creditor  at  the  request  of  a  third  person  part  with  the  pos- 
session of  goods  on  which  he  has  a  lien  ibr  a  debt,  an  undertaking  \n 
such  third  person  to  pay  the  debt  need  not  be  in  writing.  Iloulditch 
and  another  v.  Milne,  3  Esp.  C-  86. 

11.  The  statute  29  Car.  %  c.  3.  s.  4.  does  not  in\iUidate  an  ex- 
ecuted parol  contract,  so  as  to  prevent  a  party  to  it  from  maintaining 
an  action  for  a  breach  of  it,  where  the  breach  does  not  relate  to  9ja 
interest  in  land,  although  the  contract  itself  stipulates  that  the  defen- 
cJant  should  be  substituted  as  tenant  in  the  stead  of  the  plainti^,  of 
piemises  then  in  tlieir  occupation.     Price  v,  Leybuni,  I  Gow,  109. 

J  2.  The  statute  of  frauds  requiring  a  writing  to  the  surrender  of  a 
lease,  does  not  apply  to  tenancies  frym  year  to  year,  niiicjh  therefore 
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may  be  detennmed  by  any  act  of  mutual  consent,  such  as  an  accept- 
ance by  the  landlord  of  ahodier,  m  room  of  the  tenant  at  the  end  of 
the  year,  and  which  acceptance  supplies  the  want  of  a  previous  notice 
by  the  tenant  that  he  will  quit.     Spajrow  v.  Hawkes,  2  £sp.  C.  505. 

13.  To  satisfy  the  statute  of  frauds,  it  is  not  necessary  that  the  w^^t  writineB 
writing  [^ould  be  contemporary  with  the  agreement ;  a  subsequent  ar«  sofficlent. 
note  recessing  a  previous  parol  contract  is  sufficient     Shippey  v. 

Donison,  5  £sp.  C.  190. 

14.  The  words  ''  I,  A-  B,**  in  tilie  party's  own  hand-writing  at  the 
head  of  an  agreement,  is  a  sufficient  signature  within  the  statute  of 
frauds.     Knight  v.  Crockford,  1  £sp.  N.  P.  C.  190. 

15.  A  bin  of  parceb  in  which  the  vendor's  nkvae  is  printed,  deli- 
vered to  the  vendee,  at  the  time  of  an  order  given  for  the  future 
delivery  of  goods,  seems  to  be  a  sufficient  mcmbrahdum  of  the  con- 
tract within  the  statute  of  frauds.  At  all  events  a  subsequent  letter, 
written  and  signed  by  the  vendor  referring  to  the  order,  may  be  con- 
nected with  the  bill  of  parcels,  so  as  to  take  the  case  out  of  the 
statute.  Saunderson  v.  Jackson  and  another,  3  £sp.  C.  ISO  ;  S.  C. 
a  B.  &  P.  238. 

16.  The  bought  and  sold  notes  given  by  brokers,  are  sufficient 
niemoranda  in  writing  within  the  statute  of  frauds.  Rucker  v.  Cam- 
meyer,  1  £sp.  N.  P.  C.  106. 

17#  The  bought  and  sold  notes  sent  by  a  broker  to  the  vendor  and 
purchaser,  and  who  had  been  previously  appointed  by  them,  are  a 
sufficient  memorandum  to  satisfy  the  statute  of  frauds.  Chapman  v. 
Partridge,  5  £sp.  C.  256. 

16.  QiMBre,  whether  the  bought  and  sold  notes  made  by  a  broker, 
are  not  sufficient  to  satisfy  the  statute  of  frauds,  although  he  makes 
no  entry  in -his  book  ?  Dickenson  v.  Lilwal  and  others,  1  Staride, 
128. 

19.  Where  goods  were  sold  by  auction  to  an  agent,  the  auctioneer 
wrote  the  initials  of  the  agent^s  name,  together  with  the  prices,  oppo- 
site the  lots  purchased  by  him,  in  the  printed  catalogue  ;  and  the 
principal  ailerwards,  in  a  letter  to  the  agent,  recognized  the  purchase. 
Held,  that  the  entry  in  the  catalogue  and  the  letter,  coupled  together, 
were  a  sufficient  memorandum  of  the  contract  within  the.  statute  of 
frauds.     Phillimore  v.  Barrey,  1  Camp.  513. 

20.  An  agreement  in  writing,  by  which  tlie  defendant  undertook  to 
|Tuarantee  the  payment  of  any  goods  which  the  plaintiff  should  deliver 
to  a  third  person,  sufficiently  expresses  the  consideration  for  the  de- 
Ibndant's  undertaking,  to  render  tlie  agreement  binding,  under  the 
4th  section  of  the  statute  of  frauds  ;  although  it  contains  no  promise 
on  the  part  of  the  plaintiff  to  deliver  goods,  and  no  action  would  have 
lain  upon  it  against  him.     Stapp  v.  LiU,  1  Camp.  242. 

21.  J^»  an  agent  for  some  manufacturers  sells  to  jB.,  who  likewise 
acted  as  an  agent,  a  quantity  of  shoes,  and  receives  certain  bills  of 
exchange  in  payment,  B.  being  pressed  to  indorse  them  refuses,  but 
writea  a  letter  to  jtf.,  in  which  he  incloses  the  bilb,  and  adds, — **  that 
should  they  not  be  honoured  when  due,  he  (^.)  would  see  them  paid.'' 
Held,  that  this  was  a  sufficient  agreement  within  the  4th  section  of 
the  statute  of  frauds  to  bind  B,  to  pay  for  the  goods,  in  default  of  his 
principal.     Norris  v.  Stacey,  1  Holt,  163. 

22.  A  note  in  writing  of  a  contract  of  sale,  not  specifying  to  whom  What  not. 
the  g<K>ds  were  sold,  is  not  a  sufficient  memorandum  within  the  stat- 
ute of  frauds.     Champtqn  aod  another  v.  Plumer,  5  £sp.  C.  240.;  S. 

C.  I  N.  R.  252, 
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Delirery.  23*  The  statute  of  fiaudB  does  not  attach  where  ttiere  baa  been  a 

deliTeiy  in  part,  or  in  al!,  of  goods  sold ;  and  a  written  order  for  de- 
livery given  by  the  vendor  to  the  vendee,  on  an  acceptance  by  the 
person  in  possessioui  is  a  sufficient  delivery  within  the  statute.  Seail 
and  another  v.  Reeve,  2  £sp.  C.  696. 

24.  If  goods  are  ordered  veibally,  the  delivery  of  them  to  a  carrier 
is  sufficient  to  bind  the  contract  according  to  ^e  statute  of  fraud, 
where  the  purchastyr  kaabcen  in  the  habit  of  receiWns  goods  from  the 
vendor  by  the  same  mode  of  conveyance.  Hart  and  another  v.  Sal- 
tley,  3  Camp.  628. 

26.  If  the  purchaser  of  goods,  at  the  time  of  the  sale,  wiite  bi^s 
name  upon  a  particular  article,  with  intent  to  denote  that  he  has  pur- 
chased it,  and  to  appropriate  it  to  hiiB  own  use,  this  is  enough  to  take 
the  sale,  as  to  the  article  written  upon,  out  of  the  statute  of  frauds, 
but  not  as  to  other  articles  bought  at  the  same  time.  Hodgson  y. 
Le  Bret,  1  Camp.  233. 

26.  So  where  wine  was  sold  in  the  cask,  held,  that  cutting  off  the 
spills  and  marking  the  purchaser's  initials  on  the  casks,  took  the  cas^ 
out  of  the  statute.     Anderson  v.  Scot,  I  Camp.  235.  n. 

27.  Where  a  sample  is  deliveied  as  part  of  the  property  sold,  the 
delivery  is  sufficient  within  the  statute  of  frauds.  £Iinitz  v.  Suiry, 
5  Esp.  C.  267. 

28.  The  delivery  of  a  sample  which  is  no  part  of  the  thing  sold^ 
will  not  take  a  sale  out  of  the  statute  of  frauds  ;  bat  if  the  sample  be 
delivered  as  part  of  the  bulk,  it  then  binds  the  contract     Talver  an<| 
another  v.  West,  1  Holt,  178. 

Af  tnt.  29.  An  agent  appointed  by  the  vendor  in  the  sale  of  the  property, 

is  an  agent  for  the  vendee  as  weU  within  the  statute  of  frauds.  Hicka 
v.  Haukin,  4  £sp.  C.  1 14. 

30.  A  memorandum  of  tlie  sale  of  goods  under  the  17tb  sectioiB 
of  the  statute  of  frauds,  cannot  be  signed  by  one  of  the  c<|Btracting 
parties  as  the  authorised  agent  of  the  other :  the  agent  must  be  a  thini 
person.     Wright  v.  Dannah,  2  Camp.  203. 

31.  An  auctioneer  for  tlie  sale  of  lands,  is  not  an  agent  for  both 
parties  within  the  4th  section  of  the  statute  of  frauds,  29  Car.  2.  c.  3. 
Stansiield  v.  Johnson,  1  Esp.  N.  P.  C.  101.  But  see  Enunersoo  v. 
Heelis,  2  Taun.  38. 


FRAUDULENT  CONVEYANCE. 

1.  An  assignment  of  personal  property  is  void  as  against  creditor, 
unless  there  be  a  complete  change  of  possession ;  and  it  is  not  enoij^ 
that  a  person  is  put  in  to  keep  possession  jointly  with  the  assignor. 
Wardhall  v.  Smitli,  1  Camp.  333. 

2.  If  after  possession  taken  under  a  bill  of  sale,  the  vendor  is  per- 
mitted to  deal  with  the  property  as  usual,  the  sale  is  void  against 
creditors.  Paget  and  another  v.  Perchard  and  another,  1  Esp.  N. 
P.  C.  205.  "^ 

3.  If  a  person  "^ndio  has  been  discharged  under  an  insolvent  acl, 
which  vests  his  effects  in  the  cletk  of  tlie  peace  until  tat  assignee  is 
appointed,  be  permitted  by  the  body  of  his  creditors  to  continue  in 
jpoBsession  of  the  effects  which  belonged  to  him  before  his  discharge, 
no  assignee  being  appointed  ;  these  effects,  whether  mentioned  in  hia 
schedule  or  not,  cannot  be  taken  in  execution  bja  <^ditor,  who  after- 
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wards  obtains  jadgment  against  him.     Hindle  v.  Bell  and  another,  4 
Camp.  3S3. 

4.  ADowiiig  the  vendor  to  remain  in  possession  after  sale  is  only  What  i>  not. 
presumptive,  not  conclusive  evidence  of  fraud  as  against  creditors, 

and  may  therefore  be  explained  away.     Hoffman  v.  Pitt,  5  £sp.  C. 
26. 

5.  Tfhere  goods  are  sold  by  public  auction,  and  the  seller,  after  a 
bona  fide  sale,  is  allowed  to  continue  in  the  possession  of  them,  they 
cannot  be  taken  in  execution  by  one  of  the  seller's  creditors  who  was 
present  at  the  sale,  since  the  transfer  was  open  and  notorious,  and 
there  was  a  good  consideration  to  support  it.  Armstrong  v.  Baldock, 
1  Gow,  85. 

6.  If  an  assignment  be  made  of  household  furniture,  and  the 
assignor  continue  in  the  possession  of  it,  it  is  not  protected  against 
an  execution,  at  the  suit  of  a  creditor  of  the  assignor,  unless  the 
assignment  were  notorious.  In  such  cases,  the  notoriety  of  the 
change  of  possession  is  the  question  to  be  ascertained.  Armstrong 
v.  Baldock,  Esq.  1  Gow,  33. 

7.  The  goods  of  A,  having  been  taken  in  execution  and  put  up  to 
sale,  B.  became  the  purchaser,  and  took  a  bill  of  sale  of  the  sheriff, 
but  permitted  j9.  to  continue  in  possession;  A.  then  executed 
another  bill  of  sale  of  the  same  goods  to  C.  .a  creditor,  under  which 
tiie  latter  took  possession  whereupon  B,  brought  an  action  against  C. 
for  the  goods.  Held,  that  the  first  bill  of  sale  was  valid,  and  there- 
fore that  B.  was  entided  to  recover.  Eidd  v.  Rawlinson/S  Esp. 
C.  52.     S.  C.  2  B.  &  P.  59. 


FREIGHT- 

1.  Freight  cannot  be  recovered  on  a  charter  party,  unless  the  sti-     When  earned, 
pulaf  ed  voyage  has  been  actually  performed :  and  there  is  no  implied 

promise  to  pay  a  compensation  for  carrying  goods  a  part  of  the  voy- 
age, unless  they  are  voluntarily  accepted  at  a  place  short  of  the  port 
of  destination.     Osgood  v.  Groning,  2  Camp.  466. 

2.  Where  a  ship  is  freighted  in  contravention  of  the  navigation 
laws,  although  the  consignee  accept  the  goods  and  sell  them,  he  is  not 
answerable  in  an  action  for  the  freight     Blank  v.  Solly,  1  Holt,  554. 

3.  The  consignee  alone,  unless  unknown,  of  goods  shipped  under  Who  liable  for. 
a  bill  of  lading  to  the  order  of  the  shipper  is  the  party  liable  for  freight, 

not  the  indorsee  of  the  bill,  or  vendee  in  whose  name  the  goods  have 
been  entered  at  the  custom  house.  Artaza  v.  Smallpiece,  1  Esp.  N. 
P.  C.  23.  But  see  Cock  v.  Taylor  and  another,  13  East,  399,  2  C. 
N.  P.  C.  587. 

4.  Any  one,  though  another. may  be  consignee  or  indorsee  of  the 
bin  o€  lading,  who  accepts  goods  on  his  own  account,  is  chargeable 
with  their  freight.     Secgart  v.  Scott  and  others,  6  Esp.  C.  22. 

5.  If,  by  a  bill  of  lading,  goods  are  made  deUverable  to  A.  or  his 
assigns,  he  or  they  paying  freight  for  the  same,  and  A.  assigns  the 
bill  of  lading  tp  B.,  and  B.  assigns  it  to  C,  who  accepts  the  goods 
imder  it,  C  is  liable  to  an  action  for  the  freight  at  the  suit  of  the 
master  of  the  ship.     Cook  v.  Taylor,  2  Camp.  587. 

6*  The  indorsee  of  the  bill  of  lading  of  goods  shipped  by  a  charter- 
ed vessel,  deliverable  to  the  consignee  or  his  assigns,  he  or  they  pay- 
ing freight  according  to  the  terms  of  the  charter  party,  is  liable  to  the 
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Amount  of. 


charterer  in  assumpsit  for  the  freight ;  though  tl«  goods  were  landed 
at  (he  West  India  docks  before  the  bUl  of  ladmg  was  rodoreed  ; 
thoiich  no  stop  was  put  on  the  goods  at  the  dock ;  and  though  the  in- 
dorsee had  paid  over  the  proceeds  before.thc  freight  was  demanded  of 
him.     Bell  and  another  v.  Kymer  and  others,  S  Taunton,  4T7. ;  S. 

C.  3  Camp.  545.  ^  i.  _.  •    .u' 

7.  Goods  shipped  from  abroad  and  consigned  to  a  merctiaot  in  ttua 
country,  are  to  be  paid  for  (upon  a  demand  for  freight)  according  to 
their  net  weight  as  ascertained  at  the  king's  landing  scales,  and  not 
according  to  the  weights  ejqiressed  in  the  bill  of  lading,  unless  there 
be  a  special  contract  so  to  pay  for  them.     (Jeraldes  v.  Donison,   1 

Holt,  846.  ^    t^.       .  «    . 

S.  Ji.  undertakes  to  smuggle  certain  goods  belonging  to  if.,  mta 
Russia.  A  regular  bill  of  lading  is  made  out  of  the  goods,  in  which 
the  freight  chaiged  is  the  usual  freight  according  to  the  bulk  of  the 
goods.  But  a  second  contract  is  made  between  the  parties,  by  which 
jB.  undertakes  to  pay  A.  a  laiger  sum  of  money  if  the  goods  should 
be  safely  landed  in  the  foreign  port.  The  goods  are  landed ;  B.  pays 
the  freight  under  the  bill  of  lading,  and  Ukewise  part  of  the  money  un- 
der the  agreement,  but  refuses  to  pay  the  remainder.  HeW,  that 
notwithstanding  the  bill  ef  lading  he  was  liable  to  pay  the  residue  as 
extra  freight.     Hedley  v.  Lapage,  1  Hok,  392. 

9.  A  ship  let  to  freight  by  the  month,  in  attempting  to  enter  a 
blockaded  port  by  order  of  the  freighters,  is  seized,  and  her  cargo 
condemned ;  but  being  afterwards  released,  takes  in  other  goods  and 
delivers  them  to  the  freighters,  according  to  the  charter-party.  HeW, 
thi^  there  was  no  suspension  of  the  freight  during  the  detention  of  the 
ship.     Moorsom  v.  Greaves,  2  Camp.  627. 

10.  A.  having  shipped  goods  on  board  of  a  vessel  which  is  driven 
into  a  foreign  port  by  stress  of  weather,  part  of  these  goods  are  sold 
by  the  Captain  to  defray  the  expenses  of  repairing  the  vessel,  »9.  is 
entitled  to  deduct  from  the  demand,  for  freight,  the  sum  for  which 
the  goods  have  been  sold.  And  the  cireumstance  of  tlie  ship-owners 
having,  during  the  voyage,  assigned  the  freight  to  a  third  peraoit 
makes  no  difference.     Camp  v.  Thompson,  1  Starkie,  490. 

MiacellaneoM.        11.  If  the  freighter  of  a  ship  employed  to  bring  a  caigo  of  wine 

into  the  port  of  London^  covenant  to  unload  her  in  the  usual  and  caa- 
tomary  time  at  her  port  of  discharge,  he  is  not  liable  for  the  deten- 
tion of  the  ship  in  the  London  docksy  if  she  is  there  unloaded  in  her 
turn  into  the  bonded  warehouses*  Rogers  v.  Foresters,  2  Camp. 
483. 


Regulatioss  of> 


Jarisdiclion 
orcr. 


FRIENDLY  SOCIETY. 

1.  An  action  cannot  be  maintained  by  tlie  trustees  of  a  benefit 
society  elected  under  new  regulations  agreed  to  by  the  members, 
unless  these  regulations  have  been  confirmed  by  the  quarter  sessions, 
although  the  original  rules  of  the  society  were  enrolled,  in  pursuance 
of  33  Geo.  3.  c.  54.     Battey  and  another  v.  To>vnrow,  4  Camp.  5, 

2.  A  friendly  society  whose  rules  have  been  allowed  by  tlic  nnagis- 
trates,  and  registered  in  London,  afterwards  hold  their  meetings  in 
Middlesex;  the  justices  of  Middlesex  have  jurisdiction  to  decide 
upon  complaints  made  by  members  of  the  society.  Kex  v.  Gash 
and  another,  1  Starkie,  441. 
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8.  Upon  a  complaint  made  by  an  excluded  member  of  a  faendly 
aociety,  A.  and  B.^  the  then  stewards,  are  duly  summoned,  and  an 
order  is  made  by  two  justices,  that  such  stewards,  and  other 
membeiB  of  the  socie^  shall  forthwith  re-instate  the  complainant 
The  order  is  served  upon  A»  and  2^.,.  after  they  have  ceased  to  be 
stewards ;  but  it  is  still  obligatory  upon  &em  as  members  of  the 
society  to  attempt  to  reinstate  the  complainant,  and  their  having  ceas- 
ed to 'be  stewards  is  no  justification  of  entire  neglect  on  their  part. 
Bex  V.  Gash  and  another,  1  Starkie,  441. 


GAME. 

• 

1.  Where  gome  is  aceidetttally  killed  by  an  unqnalified  person,  he  ^on«tnictioii  of 
is  not  therefore  liable  to  a  penalty ;  but  if  he  afterwards  takes  it  "^*  ^^'^  ^^** 
away  he  is  liable  for  having  game  in  his  possession.     Molton  v. 
Cheeseley,  1  £sp.  N.  P.  C.  123. ;  see  Wameford  v.  Kendall,  10 

East,  19. 

2.  One  not  licensed  or  qualified  to  hunt  game  may  lawfully  join  in 
the  sport  with  one  who  is  ;  but  he  cannot  use  his  own  dogs*  Molton 
v.  Rogersy  4  Esp.  €.215. 

8.  To  complete  the  offence  under  the  game  certificate  act,  not 
only  is  a  refusal  to  produce  the  license  requisite  ;  the  party  must  re- 
'fuse  to  give  his  christian  and  surname,  and  plac^  of  residence.    Mol- 
ton V.  Rogers,  4  Esp.  C.  215. 

4.  The  statute  13  Creo.  3.  c.  60.  gives  a  penalty  in  case  of  killing  * 
game  on  a  Sunday,  and  directs  that  it  shall  be-  forthwith  paid  on  con- 
viction ;  and  that  in  case  of  neglect  or  refusal  to  pay  or  give  security 

for  the  payment  of  it,  the  justice  shall,  by  warrant  under  his  hand  and 
toeal,  cause  the  same  Co  be  levied  by  distress  and  sale  of  the  ofl^nd- 
er's  goods  ;  and  that  it  shall  be  lawful  for  such  justice  to  order  such 
lofietider  to  be  detained  in  custody  until  return  may  conveniently  be 
made  to  such  warrant  of  distress,  unless  the  party  convicted  shall 
give  security  for  his  appearance,  &c.  Held,  that  such  order  to  de- 
tain in  custody  until  the  return  of  the  warrant  of  distress  may  be  by 
parol.     StUl  v.  Walls  and  another,  6  Esp.  €.  36. ;  S.  C.  7  East,  533. 

5.  Bodies  corporate,  who  are  lords  of  manors,  are  not  prevented  O^ekwepar. 
by  statute  3  Geo.  1.  c.  11.  from  appointing  qualified  persons  their 
gaine-klBepers.     Spurrier  r.  Vale,  1  Camp.  457. 

6.  A  deputation  to  a  gamekeeper  who  is  neither  himself  cpialified 
to  kill  game,  nor  is  a  servant  to  the  lord  of  the  manor,  need  not  staid 
on  the  face  of  it,  that  he  is  appointed  to  kill  game  for  the  use  of  tha 
lord ;  and  it  will  be  presume,  that  whatever  game  he  kills,  is  for  the 
lord's  use,  till  the  contrary  is  proved.     Spurrier  v.  Yale,  1  Camp.  457. 

7.  Though  two  offences  against  the  statute  5  Anne  c.  14.  are  Penalty, 
established  by  a  single  act,  only  one  penalty  can  be  recovered.  Mol- 
ton v.  Cheeaeley,  1  Esp.  N.  P.  C.  123. 

GAMING. 

1.  The  statute  9  Anne  c.  14.  only  avoids  securiHes  for  money  lent  CoDstrocfion  tf 
to  play  with  ;  therefore  money  lent  without  security  is  recoverable,  the  sUtate  of 
Wettenhall  v.  Wood,  1  Esp.  N.  P.  C.  18.  ^'*^' 

2.  A  sum  under  lOL  fairly  won  at  play  is  recoverable.  BuUii^  v. 
Frost,  1  Esp.  C.  235. 
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GAZETTE. 

Kotico  in  the  gazette  is  au&vieut  to  make  one  liable  for  penalties  ; 
thus  in  the  case  of  smuggling  and  outlawry*  Godfrey  y.  Tumbuli 
md  another^  1  £sp.  C.  372. 


Conttraetiott  of 
Ifae  Habeas 
Corpur  Act* 


HABEAS  CORPUS, 

1.  A  prisoner  committed  to  an  English  gaol  under  a  warrant  fromr 
the  Secretary  of  State  for  Ireland,  removing  him  thence  that  he  may 
be  brought  before  a  judge  for  an  ofience  in  England  \7ith  which  b» 
IB  chaiged,  is  entitled  to  a  copy,  of  the  commitment  within  the  Habeas 
Corpus  act,  31  Car.  2.  c.  2.  s.  2.  Sedley  v.  Arbouin,  3  Esp.  C.  174. 

2.  If  A  ^uder  has  incurred  the  penalties  of  the  Habeas  Corpus  act, 
Zl  Car.  2.  e.  2.  s.  2.  by  a  refusal  to  a  prisoner  of  a  copy  of  the  com- 
mitment, he  is  not  discharged  by  the  prisoner  afterwards  accepting  sl 
aopy.     Sedley  v.  Arbouiui  3  Esp.  C.  174. 


Licevie. 


HAWKER. 

A  licensed  hawker  who  gives  his  license  to  be  used  by  Ins  serwnC 
employed  to  sell  goods  on  his  account,  is  not  liable  on  29  Geo.  ^ 
e»  26.  as  for  letting  to  hire  or  lending  the  license.  Hodgson  q- 1  t» 
ilower^  2  Camp.  288. 


What  is. 


Repairab 


Xnmait* 


HIGHWAY. 

1.  If  a  passage  leading  from  one  part  to  another  of  a  public  street 
(ihou|^  by  a  very  circuitous  route,)  made  originally  for  privatiB  con> 
.▼enience,  has  been  open  to  all  the  worid  for  a  great  number  of  yearnt 

without  any  bar  or  chain  across  it,  and  without  any  person  passing 
through  it  meeting  with  interruption,  it  is  to  be  considered  as  dedi- 
cated to  the  public,  and  it  becomes  a  highway,  to  obstruct  whidi  is 
an  indictable  oftnce.     Rex  v.  Lloyd,  1  Camp.  260. 

2.  But  the  erection  of  a  bar  although  it  may  have  been  knocked 
down,  rebuts  the  presumption  of  a  dedication  to  the  publk.  RolMrts 
V.  Karr,  1  Camp.  262.  n.     Lethbridge  v.  Winter,  1  Camp.  263.  n. 

3.  If  an  encroachment  upon  a  highway,  an  archway  for  instance, 
can  be  proved  to  be  such,  ilio  person  who  has  been  in  the  habit  of 
repairii^  it  by  removing  it,  and  restoring  the  road  to  iU  former  state,, 
discharges  himself  from  further  repairs.  Rex  v.  Skinner,  5  Esp.  C 
219. 

4.  Although  a  statute  enacts,  that  the  paving  of  a  particular  street 
flhall  be  under  the  care  of  commissioners,  and  provides  a  fund  to  be 
applied  to  that  purpose,  and  another  statute  passed  for  paving  the 
streets  of  the  parish,  contains  a  clause  that  it  shall  not  extend  to  the 
particular  street,  the  inhabitants  of  the  parish  are  not  exempted  from 
their  common  law  liable  to  keep  that  street  in  repair.  Rex  v.  Inhar 
bitantB  of  St  George,  Hanover-square,  3  Camp.  222. 

5.  Sembley  that  where  an  injury  results  from  the  collision  of  tw# 
carnages  passing  in  opposite  directions,  the  driver  of  thai  which  is 
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•Bihe  wrong  side  of  the  road  is  not  fherefor^in  &ult,  if  the  o&or 
might  have  avoided  him ;  at  least  if  the  other,  seeing  hiin  approachi 
crossed  over.     Cniden  v.  Feathara,  2  £sp.  C.  685. 

6.  One  driving  along  the  road  is  not  excused  an  accident  which  he 
might  have  avoided,  because  fte  other  was  on  the  wrong  side.  Claj 
V.  Wood,  6  Ksp.  C.  44. 

7.  It  ta  sufficient  for  a  driver  to  leave  sufficient  room  on  the  right 
hand  side  of  the  road  for  carriages  coming  in  an  opposite  direction  to 
pass,  without  keeping  within  his  proper  track.  Wordsworth  v.  Wii« 
ian  and  others »  5  Elsp.  C.  273. 

8.  If  the  driver  of  a  carriage  upon  a  public  road  may  adopt  either 
of  two  courses  ene  of  which  is  safe  and  the  other  hazardous^  and  he 
elects  the  latter,  he  is  responsible  icr  thf^  mischief  which  ensues.  And 
he  cannot  ia  such  case  insist  upon  the  fact,  that  he  kept  to  his  own 
«ide  of  the  road.     Mayhew  v.  Boyce,  1  Starkie,  423. 

9.  An  indictment  against  a  parish  for  not  repairing  one  side  of  the  P^^*dl«gji. 
road,  (the  other  side  lying  in  another  parish)  ought  to  state  that  pa- 
rish was  liable  to  repair  cSt  medium  JUium  vtce,  and  not  merely  that  a 

certain  part  of  the  road  in  breadth  15  feet  was  out  of  repair.  A 
record  of  conviction  on  an  indictment  against  a  parish  for  not  repair* 
in^  a  road  is  conclusive  evidence  of  the  liability  of  that  parish  to  rOf 
pair.     Rex  v.  St.  Pancras,  Peake,  220. 

10.  Where  the  burthen  of  fepairing  a  highway  is  transferred  by  a 
pubhc  act  of  parliament  from  the  parish  to  other  persons,  if  Uie 
parish  be  indicted  for  not  repairing  this  highway,  there  is  no  occa^ 
eion  for  a  special  plea,  statmg  who  are  bound  to  repair  it ;  but  the 
exemption  may  be  taken  advantage  of  under  the  general  issue  of 
noi  guUty.  Rex  v.  Inhabitants  of  St.  George,  Hanover-square, 
3  Camp.  222. 

11.  A  plea  by  the  inhabitants  of  a  parish,  that  the  inhabitants  of  a 
particular  district  are  bound  by  prescription  to  repair  all  common  high* 
ways  situate  within  that  district,  save  and  except  one  common  high- 
way within  the  said  district,  (and  which  one  is  of  recent  date)  need 
not  state  by  whom  the  excepted  highway  is  repairable.  Rex  v.  the 
Inhabitants  pf  Ecclesfield,  1  Starkie,  393, 


HUNDRED. 

1.  To  render  the  hundred  liable  on  the  riot  act  for  partial  damage  Wbea  liable  Jot 
done  to  a  house,  the  rioters  must  have  begun  to  demolish  it  with  the  outragei. 
intention  of  actually  demolishing  it,  if  not  interrupted.     Lord  Sling  v. 

Chambers  and  another,  4  Camp.  377. ;   S.  C.  1  Starkie,  195. 

2.  In  an  action  against  the  hundred,  held,  that  they  are  only  liable 
for  things  demolished  by  the  rioters,  or  destroyed  in  the  demolition  of 
the  house,  and  not  for  any  goods  stolen  or  lost  from  the  premises. 
Smith  v.  Bolton,  1  Holt,  201. 

3.  If  a  mob  attack  a  house  with  intent  to  liberate  a  person  in  cus- 
tody in  that  house,  or  to  pull  the  house  down  in  case  he  be  not  de- 
livered  up,  and  proceed  to  acts  of  violence,  this  is  a  sufficient  begin- 
ning to  demolish  as  far  as  intention  goes,  to  entitle  the  owner  to  his 
remedy  against  the  hundred  under  the  statute  1  G.  I.  st.  2.  c.  5.  Da? 
mages  may  be  recovered  iii  respect  of  guns  found  in  the  house  and 
used  and  damaged  in  the  course  of  demolition.  But  not  in  respect  of 
guns  stolen  by  the  mob,    Beckwith  v.  Wood  and  another,  2  Starkioi 
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4.  A  house,  pati  of  which  is  oceufHed  by  the  pkintiff  as  a  shop, 
and  the  reroainder  of  which  is  occupied  by  lodgers,  no  part  of  b^ 
family  sleeping  therein,  is  a  dwellixig-house  witliin  the  protection  of 
the  statute  1  G.  1.  statute  2.  c.  5.     Rea  v.  Wood  and  another,  2 
jSUrkie,  269. 

5.  In  an  action  on  the  riot  act,  and  upon  the  52  Geo.  3.  c.  130. 
against  the  hundred  ;  held  thcU  burning,  though  specifically  mentioned 
in  a  clause  of  the  statute,  as  distinct  from  a  demolishiiig  or  pulU  ng 
down,  is  included  in  the  latter  terms.     Nesham  and  others,  v.  Arm- 
strong and  others,  1  Hok,  466. 

6.  QuiZre,  if  a  staith,  which  is  a  place  of  deposit  for  coals,  is  an 
erection,  building,  or  engine,  within  the  meaning  of  the  first  and 
second  sections  of  the  52  Geo.  3.  c.  130.  ?  Nesham  and  others,  ¥. 
Armstrong  and  others,  1  Holt,  466. 

7.  In  an  action  against  the  hundred  on  the  statute  to  recover  dama- 
ges for  mischief  done  to  a  dwelling-house  by  a  mob,  it  is  not  neces- 
sary to  show  that  the  object  of  the  mob  was  seditious.  Clarke  f. 
Burdett,  Bart,  and  another,  2  Starkie,  504. 


Administration 
of  justice. 


Ali«a  «Demy« 


ILLEGAL  AND  LEGAL,  VALID  AND  VOID. 

1.  The  compouodipg  of  a  misdemeanor  is  a  good  consideration 
for  a  contract  (The  misdemeanor  in  this  case  was  a  &aud)t  Dn^ 
.V.  Ibberson,  2  £sp.  C.  643. 

2.  Money  deposited  with  a  stake-holder  to  be  paid  to  a  third  person 
for  using  his  interest  in  procuring  the  pardon  of  an  ofiender,jcannot  be 
recovered  back.     Norman  v.  Cole,  3  Esp.  C.  253. 

3.  If  A,y  the  indorsee  for  value  of  a  bill  of  exchange,  to  which  JB.., 
the  indorser,  h^d  forged  the*  acceptance  of  C,  delivers  it  up  to  ^.  on 
his  solicitation,  and  receives  from  him,  in  lieu  thereof,  a  bill  accepted 
by  J9.  without  consideration,  ^d,  may  maintain  an  action  on  this  biQ 
against  Z>.,  unless  there  was  an  agreement  between  him  and  /?.  to 
stifle  a  prosecution  for  forgery.     Wallace  v.  Hardacre,  1  Camp.  46. 

4.  An  agreement  by  the  payee  of  a  bill  of  exchange,  to  dischai^a 
person  liable  upon  it,  in  consideration  that  the  latter  would  not  move 
the  Court  of  King's  Bench  against  him  for  a  misdemeanor,  is  illegal 
and  void.     Pool  v.  Bonsiield,  1  Camp.  65. 

6.  Upon  a  conviction  before  magistrates  for  a  breach  of  the  ex- 
cise laws,  a  warrant  to  levy  the  penalties  is  directed  to  aa  excise  offi- 
cer, who,  by  way  of  indulgence  to  the  party,  takes  from  him  a  pro- 
missory  note  at  two  months  for  the  amount,  without  previoua  author- 
rity  from  his  superiors.  Held  that  the  promissory  oote  so  given  was 
a  valid  security.     Sugars  v.  Brinckworth,  4  Camp.  46. 

6.  An  agrcenieut  to  forego  a  criminal  prosecution  is  illegal,  but 
the  plaintiff  may  recover  a  bill  given  by  tlie  defendant  for  the  costs  of 
a  civil  proceeding  against  B.,  and  the  amount  of  a  composition  with 
fi.y  although  the  plaintiff  has  instituted  a  prosecution  against  i^., 
which  he  atlerwards  abandons,  unless  it  be  expressly  proved  that  the 
abandonment  of  tlie  prosecution  formed  part  of  the  consideration  for 
the  bill.     Harding  and  others  v.  Cooper,  1  Starkie,  467. 

7.  Goods  the  produce  of  Holland  purchased  in  that  country  dur- 
ing hostilities  between  Holland  and  Great  Britain,  by  a  British  agent 
resident  there,  and  shipped  to  British  subjects  were  insured  by  them 
in  this  country  ;  held  that  this  was  a  legal  insurance.  Bell  v.  Potts, 
2  Esp.  C.  712. ;  S.  C.  1  B.  &  P.  346  ;  but  judgment  reversed  8  T. 
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8.  A  FfeoM^man  d<Hniciled  al  Lisbon  canaigns  a  cargo,  which  is 
his  property  to  Nantes,  under  the  name  of  a  native  Portuguese,  who 
acts  as  *  neutralizer ;'  the  ship  being  taken  and  brought  into  an  Eng- 
lish port,  the  cargo  is  libelled  in  the  Court  of  Admiralty  ;  the  Por- 
tuguese with  the  privity  of  the  Frenchman  claims  it,  and  it  is  decreed 
to  be  delivered  up  to  him  as  neutral  property.  Held,  tlmt  an  action 
at  law  could  not  afterwards  be  naaintained  by  the  Freocliman  against 
ike  Portuguese  to  recover  the  proceeds  of  Uie  cargo.  De  Mettow  v. 
De  Mellow,  2  Camp.  420. 

9.  An  a(^on  may  be  maintained  here  by  a  neutral,  on  promissory 
notes  given  to  him  by  a  British  subject  in  an  enemy's  country  for 
goods  sold  there.     Houriet  and  atiother  v.  Morris,  3  Camp.  803^ 

10.  Although  a  bill  drawn  by  a  prisoner  of  war  in  France  in  1795, 
upon  a  person  resident  in  England  in  favour  of  an  ^lien  enemy  could 
not  have  been  originally  enforced,  the.  drawer  is  liable  on  a  Subse- 
quent promise  in  time  of  peace  to  pay  principal  and  interest.  Du- 
hammel  v.  Pickering,  2  Starkie,  90. 

11.  A  bond  conditioned  for  the  service  of  an  apprentice  under  a  Apprentice, 
binding  void  by  statute  5  Eliz.  c.  81.  is  likewise  void.     Bumey  v« 
Jennings,  6  Esp.  C.  8. 

12.  Parties  ro^  come  to  an  agreement  to  dispense  with  tlie  for-  Biiildiog  Act. 
nialities  of  the  building  Act     If  the  occupier  of  premises,  the  owner 

of  the  improved  rent  of  which  is  liable  to  the  rebuilding  of  a  party 
wall,  voluntarily  assumes  the  responsibility  by  a  promise,  (not  in 
writing)  there  is  a  sufficient  consideration  to  support  an  action  on  such 
promise,  resulting  from  this  occupation  of  the  adjoining  premises ; 
Imd  tius  is  evidence  to  be  lefl  to  the  jury  that  he  is  owner  of  the  im- 
proved rent.  Especially  in  a  case  where  there  is  evidence  of  his 
having  subsecfuently  offered  his  lease  to  sale  for  a  sum  of  money  in 
gross.     Stewart  v.  Smith,  1  Holt,  321. 

Id.  Where  a  promissory  note  is  given  for  anodier  note,  the  consi-  Colin teral  se- 
demtion  of  which  is  not  malum  in  «e,  or  the  note  declared  void  by  carity. 
statute,  but  nudum  prohibihtm  only,  it  is  valid.     Witham  v.  XjCe, 
4  Esp.  C.  264. 

14.  /I.  being,  employed  by  A,  to  purchase  for  him  certain  trans-  Compaoj. 
feirable  shares  in  an  unincorporated  company,  chai^d  and  received 

from  him  25k/,  beyond  the  market  price  of  such  shares  at  the  time. 
Held,  that  an  action  would  not  lie  to  recover  back  this  sum,  the  com- 

Sanj  being  within  6  Geo.  I.e.  18.  and  the  parties  in  part  delicto, 
\uck  V.  Buck,  1  Camp.  547. 

15.  An  indictment  cannot  be  supported  for  a  conspiracy  to  deprive 
a  man  of  the  office  of  secretary  to  one  of  these  companies  ;  and  to 
eoUect  subscriptions  for  them  as  secretary,  comes  so  near  to  obtain- 
ing money  upon  false  pretences,  that  if  a  man  is  indicted  for  so  doing, 
he  cannot  be  considered  as  prosecuted  without  any  reasonable  or 
probable  cause.     Rex  v.  Stratton,  1  Camp.  549.  n. 

16.  An  afi^ement  signed  by  a  person  in  a  state  of  complete  intozi-  ■r. 

eation  is  void.     Pitt  v.  Smith,  3  Camp.  33.  Drankennsti. 

17.  In  an  action  for  work  and  labour,  proof  that  the  plaintiff  was  in 
a  state  of  intoxication  when  he  signed  that  which  is  insisted  on  by 
the  defendant  as  an  agreement,  dispenses  with  the  necessity  of  pro* 
ducing  it.     Fenton  v.  HoUoway,  1  Starkie,  126, 

18.  A  contract  tainted  with  fraud  is   voidable  by  the  innocent  Frand. 
party,  who  will  then  be  remitted  to  his  original  rights.     Hence  if  Jl^ 
undertake  to  B»  for  what  he  cannot  perform,  B.  may,  on  discoveriiig 

the  cheat,  immediately  recover  back  the  consideration  paid,  though 
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by  the  terns  of  the  contract  it  was  to  be  repaid  only  on  defaiik  of 
performance  by  a  futare  day.     Hogan  v.  Shee,  2  £sp.  C.  632. 

19.  «^.  lays  a  wager  of  twenty-five  gnineas  with  B,  upon  theevdnl 
of  a  horse-race,  and  he  takes  the  tisk  often  guineas  (pait  of  the 
twenty-five)  as  his  share  of  it.  ^.  wins  the  wager,  but  before  he  re- 
ceives the  money  from  B.  he  pays  C  ten  guineas,  aa  his  portion  of 
the  bet  B.'  never  paid  the  wager  to  Ji.y  and  all  hope  of  t^taining  it 
was  lost  Held,  that  •A.  was  entitled,  notwithstanding  the  statutes  of 
gaming,  to  maintain  an  action  of  money  had  and  received  against  C 
for  the  ten  guineas  which  he  had  paid  him.  Simpson  v.  Btiss,  1  Holt, 
273. 

20.  An  agreement  to  procure  a  situation  for  a  medical  man-  by  ^tm 
assignment  of  patients  by  a  third  person  to  whom  a  premium  is  to  be 
paid,  is  not  illegal.     Edgar  v.  Blick,  1  Starkie,  464. 

21.  A  contract  to  pay  a  poundage  on  goods  sold  by  the  one  party 
to  customers  recommended  by  thd  other,  is  illegal.  Wybord  ▼. 
Stanton,  4  Esp.  C.  179. 

22.  A  contract  of  an  immoral  tendency  is  void;  therefore  th« 
price  of  indecent  prints  sold  cannot  be  recovered.  Fores  v.  Johnes, 
4  Esp.  C.  97. 

23.  A  policy  of  insurance  on  money  lent  to  the  captain  payable 
out  of  the  Bright  is  illegal,  and  the  premium  cannot  be  recovered 
back  from  the  underwriters.  Wilson  v.  R.  £.  Ass.  Co.  2  Camp.  626* 

24.  Seinble,  if  a  broker  make  a  contract  contrary  to  the  regulttdon* 
of  the  city  of  London,  and  in  violation  of  the  bond  into  wfatdi  he  has 
entered  witli  the  Mayor,  Aldermen,  &c.  he  is  not  therefore  disqualified 
from  bringing  an  action  on  a  contract  so  made  in  contr^venticHi  of 
his  duties  under  the  bond.  The  remedy  against  him  is  an  acticm  for 
the  penalty  of  the  bond,  and  the  contract  is  not,  ipso  facto^  void. 
Kemble  and  otliers  v.  Adcins  and  another,  1  Holt,  427. 

25.  One  drawn  in  and  made  party  to  an  illegal  transactton  by  the 
artifice  of  another  is  not  particeps  crinUnUf  and  is  tfaeielbre  remitted 
to  his  original  right.     Drummond  v.  Deey,  1  Esp.  C.  152. 

26.  One  who  is  innocently  engaged  by  another  in  an  illegal  frans* 
action  may  recpver  a  remuneration  for  his  services.  Strongithann 
V.  Lukyn,  1  Esp.  C.  3S9. 

27.  A  contract  contra  bonoa  mores  is  void  ;  such  as  the  letting  of 
lodgings  for  the  purposes  of  prostitution.     Girardy  v.  Ricliardson,  1 
Esp.  N.  P.  C.  13. 

28.  If  articles  of  dress  are  sold  to  a  woman  of  the  town,  an  action 
will  lie  to  recover  their  value,  although  the  seller  knew  the  way  of  Ufe 
of  the  purchaser  ;  unless  he  furnished  them  with  a  view  to  enable  her 
to  carry  it  on,  and  he  expected  to  be  paid  from  the  profits  of  her  pros* 
titution.     Bowry  v.  Bennett,  1  Camp.  348. 

29.  A.  contracts  to  sell  to  B,  some  Russian  hemp  ;  and  the  ship 
on  board  of  which  the  hen^  is  to  be  conveyed  is  to  sail  from  St 
Petersburgh  by  a  given  day.  A,  is  the  importer  of  the  Hemp.  By  the 
statute  10  &  11  W.  3.  c.  6.  it  is  illegal  for  any  subject  of  thia  realm 
to  carry  on  a  trade  with  Russia,  unless  ho  be  a  member  of  the  follow* 
ship  of  merchants  trading  to  those  countries.  •^.  is  not  a  member 
of  the  company  ;  but  the  hemp  is  protected  at  the  landing  acale  and 
in  the  docks,  by  using  the  name  of  a  broker,  who  was  one  of  the  M^ 
lowship.  Quaere,  if  this  be  such  an  illegality  in  the  contract  aa  will 
render  it  void,  and  entitle  B,  to  avail  himself  of  it  as  a  defence  to  an 
action  brought  against  him  by  A,  for  not  fulfilling  his  agreement  t 
Gross  and  another  v.  La  Page,  1  Holt,  105. 
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30.  A  note  given  by  a  principal  to  his  broker  for  die  amount  of   Stock-jobbing, 
difierences  arising  out  of  illegal  stock-jobbii^,  which  the  broker  had 

paid  himself,  is  void  in  the  hands  of  an  indorsee,  who  took  it  with 
knowledge  of  the  whole  afiair.  Steers  v.  Lashtey,  1  £sp.  N.  P.  C. 
166.;  S.  C.  6T.  R.  61. 

31.  A  foreigner  who  sells  goods  outright  abroad,  which  he  knows  Trade. 
are  intended  to  be,  and  whidi  he  packs  for  the  purpose  of  being, 
smuggled  into  this  country,  cannot  sue  here  for  the  price.     Bernard 

and  another  v.   Reed,  1  Esp.  N.  P.  C.  91 ;  S.  €.,  by  the  name  of 
Waymell  v.  Reed  and  another,  5  T.  R.  699. 

32.  A  voyage  from  this  country  to  a  place  surrendered  to  His 
Mi^sty's  arms,  commenced  afler  the  period  at  which,  according  to 
articles  of  capitulation  published  in  the  London  Gazette,  it  was  to 
be  restored  to  the  enemy,  and  afler  in  fact  it  was'  restored,  is  not 
illegal,  if  intelligence  of  that  event  had  not  reached  England  when 
the  ship  safled,  and  the  object  of  the  adventure  was  not  a  trading 
with  the  enemy.     Atkinson  v.  Abbott,  1  Camp.  535. 

33.  Policy  from  London  to  a  foreign  port,  '*  on  goods  as  should 
thereafter  be  declare,  each  package  to  pay  average,  the  same  as  if 
it  were  separately  insured."  A  small  quantity  of  naval  stores  was 
afterwards  mentioned  in  the  specification  of  interest,  and  exported 
in  the  vessel  with  the  other  goods  insured,  without  a  license,  con- 
trary to  a  proclamation  authorized  by  33  G.  3.  c.  2. :  held,  that  the 
policy  was  entirely  vitiated,  and  that  the  assured  could  not  recover 
for  that  part  of  the  goods  the  exportation  of  which  was  legal.  Parkin 
V.  Dkk,  2  Camp*  221. 

34.  A  voyage  to  a  Prussian  port  is  not  Hlegal,  as  being  a  trading 
with  an  enemy,  although  our  commerce  is  entirely  excluded  from 
the  ports  of  Prussia,  and  there  be  no  di{4omatic  intercourse  between 
the  two  countries.     Muller  v.  Thompson,  2  Gamp.  610. 

35.  Since  the  1 9th  of  Mayy  1 S06,  the  trading  between  this  country 
and  ports  and  places  in  the  island  of  Si.  Domingo^  not  under  the 
domkiion  and  in  the  actual  possession  of  His  Majesty's  enemies,  has 
been  laiwful  without  any  license.  Blackburn  v.  Thompson,  3  Camp. 
61. 

36.  Where  a  license  is  granted  for  a  voyage  to  a  hostile  country 
to  continue  in  force  till  a  given  day ;  if  the  voyage  is  bona  fide  begun 
before  that  day,  it  continues  to  be  protected  by  the  license,  though 
delayed  beyond  the  day  by  stress 'of  weather  or  other  accident,  over 
which  the  assured  have  no  control.  Grcming  v.  Crockett,  3  Camp. 
83. 

37.  In  an  action  for  not  accounting  for  goods  delivered  in  this 
country  to  the  defendant,  the  master- of  a  ship^  to  be  sold  by  him 
abroad,  it  is  no  defence  that  the  goods  were  exported  without  paying 
duties,  unless  it  bo  proved  that  the  evasion  of  the  duties  was  part 
of  the  agreement  between  the  plaintiff  and  defendant.  Cotlin  v.  Bell, 
4  Camp.  163. 

38.  A  license  by  the  crown  "  to  ^.  and  B,  on  behalf  of  them- 
selves and  other  British  or  neutral  merchants,  permitting  the  vosseT 
/•  to  sail  in  ballast  from  London  to  Hollandy  notwithstanding  any 
thing  contained  in  His  Majesty's  order  in  council  of  26th  Jiprii, 
1809  :"  held  to  be  insufficient  to  legalize  a  policy  of  insurance  on 
the  ship  in  this  voyage,  on  behalf  of  the  owner,  who  was  an  alien 
cmemy.  Grigg  and  another  v.  Scott,  4  Camp.  339.  ;  S.  C.  1  Holt, 
129, 

39.  If  articles  not  specified  in  a  license   to  import,  be  imported 
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along' with  others  which  are  specified:  Mwfritf,  the  licence  will  stifl 
insure  to  the  protection  of  those  articles  which  are  specified.  BuUei 
V.  Almutt,  1  Starkie,  222. 

40.  A  prospective  license  from  the  crown  for  a  voyage  from  an 
enemy's  country,  granted  afVer  the  voyage  has  commenced,  is  in* 
sufficient  to  render  it  legal :  but,  if  the  parties  to  a  policy  of  insurance 
on  this  voyage  contemplated  the  obtaining  of  a.  license,  the  premium 
may  be  recovered  back  by  the  assured  from  the  underwriters.  Uemy 
and  others  y.  Staniforth,  4  Camp.  270. ;  S.  €.'  1  Starkie,  254. 

41.  A  license  granted  to  a  ship  to  sail  in  ballast  from  London  ip 
Holland  (which  country  was  at  that  time  in  a  state  of  hostility), 
notwithstanding  any  thing  contained  in  His  Majesty's  order  of  coun- 
cil of  wdoW/y  1809  :  held  not  to  protect  a  ship  which  was  the  property 
of  an  alien  enemy.  An  insurance,  therefore,  on  such  vessel,  is  void. 
Gref^  V.  Scott,  1  Holt,  129. ' 

^  42.  An  usurious  indorsement  of  a  bill,  good  in  its  oiigiiiaJ,  does 

'^'^'  not  vitiate  it  in  .the  hands  of  a  subsequent  and   bona  fide  bolder, 

Daniel  v.  Cartony,  1  Esp.  C.  274. 

43.  If  a  bill  of  exchange  is  dmwn  upon  an  agreement  between  one 
of  the  original  parties  to  it  and  a  person  not  a  party  to  it,  that  the 
latter  shall  get  it  discounted  by  another  person  likewise  not  a  party 
to  the  bill,  upon  usurious  terms,  and  it  is  so  discounted  accordingly  ; 
the  bill  is  void  for  the  usury,  in  the  hands  of*  an  innocent  indoraee* 
Young  V.  Wright,  1  Camp.  141. 

44.  A  bill  of  exchange  is  void  in  the  hands  of  a6oiia,^cU  indotaee, 
if  it  was  drawn  in  consequence  of  an  usurious  agreement  for  dia» 
counting  it,  although  the  dmwer,  to  whose  order  it  was  pajable, 
was  not  privy  to  this  agreement.     Ackhmd  v.  Pearce,  2  CaaDop.  599i 

45.  If  an  usurious  security  be  given  for  a  legal  subsisting  debt, 
although  the  seciurity  is  void,  the  debt  is  not  extinguished.  Fluilipa 
y.  Cockaiyne,  3  Camp.  119. 

46.  The  payee  of  a  bill  of  exchange  indorses  it  upon  an  usurious 
contract  at  the  time  of  the  contract :  a  bona  fide  holder  cannot  after- 
wards recover  upon  it  against  the  acceptor.  Lowes  and  others  v« 
Mazzaredo  and  others,  1  Starkie,  385. 

47.  A  party  cannot  recover  On  a  new  instrument  which  operates 
as  a  security  for  any  usurious  interest,  although  it  is  founded  upon  a 
new  settlement  of  the  account  between  the  borrower  and  the  lender, 
and  the  original  securities  have  been  cancelled.  Preston  v.  Jackson, 
2  Starkie,  237. 

48.  Jl,  employs  B.  to  get  a  bill  discounted,  aiui  agrees  to  giifa 
him  a  sum  of  money  bey6nd  the  legal  interest ;  B.  procures  C  to 
discount  it,  who  requires  B.  to  indorse  the  bill,  but  takes  no  mors 
than  the  legal  interest  upon  the  discount.  B.  then  pays  over  to  *B, 
the  proceeds  of  the  bill,  minus  the  sum  which  Jl.  had  agreed  to  give 
him  for  procuring  the  discount :  held,  that  in  an  action  against  «^., 
brought  by  the  indorsee  of  C,  w^.  could  not  defend  himself  on  the 
ground  of  usury  between  hnn  and  B.  Jones  v.  Davison,  1  Hok, 
256. 

Wager.  49.  Where  a  sum  has  been  deposited  on  the  event  of  an  illegal 

wager,  it  may  be  recovered  back  by  the  loser  aller  the  event.  La* 
caussade  v.  White,  2  Esp.  C.  629.  ;  S.  C.  7  T.  R.  535.  But  see 
8  T.  R.  575. 

50.  An  action  cannot  be  maintained  upon  a  wager,  whether  an  un* 
married  woman  has  had  a  child.  Citchbum  v.  Goldsmith,  4  Camp. 
152. 


DlouT.l  (  6SI7  ) 

IMPRISONMENT. 

1.  Terbultj  giving  iQ  chaige  to  a  constable,  who  neither  touches  What  to. 
nor  takes  the  party  into  custody,  is  not  an  imprisonment.     Simson  v. 

ttill,  1  Esp.  C.  431. 

2.  Commissioners  of  bankrupt  make  a  warrant  for  the  commitment 
^  a.  bankrupt  for  refusing  to  hA  examined,  the  bankrupt  being  already 
confined  in  the  King's  Bench  under  previous  process  :  ^eiuUe,  the 
issuing;  of  the  warrant  by  the  commissioners  does  not  amount  to  an 
imprisonment  by  them,  till  the  warrant  is  in  some  way  operative  to 
the  detention  of  the  party,  independently  of  the  other  process.  But  if 
the  warrant  operate  to  the  confinement  of  the  party  within  narrower 
bounds,  it  is  an  imprisonment  by  the  commissioners.  Crowley  v, 
Impey  and  others,  2  Starkie,  261. 

3.  If;  when  a  man  is  apprehended,  and  in  the  custody  of  officers  of  When  jfvttifia- 
justice,  a  third  person  espouses  his  cause,  and  encourages  the  pris-  ble. 

oner  to  resist,  the  officers  may  imprison  such  third  person.     White 
v.  Edmunds,  Peake,  89. 


INDEMNITY. 

1.  A  note  for  a  specific  sum  given  for  the  maintenance  of  a  bas-  When  a  con- 
tard  child,  is  a  note  of  indemnity.     Therefore,  if  no  expense  is  incur-  **?*'*  ^^,  indem- 
4ed,  no  action  thereon  lies.     Wilde  v.  Griffin,  6  Esp.  C.  142.  °**^  ***'*'• 

2.  If  j9.,  in  consideration  of  a  premium,  undertakes  to  insure  B, 
against  being  drawn  for  the  militia  under  a  particular  statute  until  a 
certain  day,  and  represents  that  oh  that  day  all  balloting  under  the  sta- 
tute will  cease^  and  that  B,  will  be  completely  secured  by  the  insur- 
ance against  the  operation  of  the  statute;  A.  is  not  thereby  bound 
to  indemnify  //.  in  consequence  of  his  being  drawn  for  the  militia 
under  the  statute,  after  the  abovementioned  day  :  but  on  account  of 
the  misreprese  ntation,  the  contract  is  void,  and  B,  may  recover  bfick 
the  premium  as  money  had  and  received.  Du£fel  v.  Wilson,  1  Camp. 
401. 

3.  A  levy  is  made  on  the  goods  of  a  trader  after  he  has  committed 
an  act  of  bankruptcy,  and  the  money  levied  is  paid  over  to  the  par- 
ty; an  action  of  trover  is  after^'ards  brought  by  the  assignees  against 
him,  the  sherifl^  and  the  bailiff,  in  which  damages  are  recovered, 
and  these,  together  with  the  costs,  are  paid  by  the  bailiff:  held,  that 
there  is  no  implied  promise  on  the  part  of  tlie  plaintiff  in  the  original 
suit  to  indemnify  the  bailiff,  or  to  contribute  to  the  damages  and  costs 
in  the  action  of  trover ;  but  that  the  bailiff  might  maintain  money  had 
and  received,  to  recover  back  the  levy  money  paid  over.  Wilson  v. 
Mihier,  2  Camp.  452. 

4.  A,  having  paid  to  B.  the  whole  of  a  demand  claimed  by  B.,  bot 

part  of  which  is  due  to  C,  B.  afterwards  engages  to  indemnify  ^. 

against  any  claim  by  C  ;  this  promise  is   supported  by  a  sufficient 

coQsideration,  although  it  was  made  afler  the  payment  of  the  money. 

£«ord  Sufiield  v.  Bruce,  2  Starkie,  175. 

5.  In  an  action  on  a  guarantee,  the  plaintiff  gives  in  evidence  a 
letter  in  the  handwriting  of  the  defendant,  but  without  date,  in  which 
the  latter  states,  *'  I  have  no  objection  to  guarantee  the  payment  of 
the  rent  as  far  as  that  of  each  quarter  during  Mr.  1\  iVanVa  conti- 
ttuance  in  possession."     He  also  proves  tliat  T.  fVurU  rented  <$ertaia 
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premises  from  him.     This  is  not  sufficient  without  showing  that  the 
plaintiff  accepted  tl>o  defendant's  ofier.  Symmons  v.  Wont,  2  Starkie^ 


371. 


CoDstractioD  of. 


Discharge  of. 


6.  The  recital  in  the  condition  of  an  indemnity  hond,  professing 
to  state  the  agreement  between  the  parties,  does  not  confine  the  re- 
sponsibility of  the  sureties  to  the  limits  therein  specified.  Sansom  v. 
Bell,  2  Camp.  39. 

7.  An  agent  in  this  country  for  merchants,  tlic  sellers  oC  goods  in 
Russia,  who  guarantees,.  <'  that  the  shipment  si i all  be  in  conformity 
with  the  revenue  laws  of  Great  Britain,  so  that  no  impediment  shall 
arise  upon  the  importation  thereof,  or  that  in  d^&ult  UiC  conse^^uence 
shall  rest  with  the  sellers,"  JZSk^s  himself  personally  responsible  to 
thu  buyer.  An  impediment  arising  from  non-compliance  with  the 
navigation  act,  is  an  impediment  within  the  terms  of  the  guarantee. 
8udi  a  guarantee  is  good  within  the  statute  of  frauds,  if  the  terms 
of  the  agreement  can  be  collected  from  the  written  correspondence 
between  the  parties.  In  a  declaration  thereon,  it  need  not  be  alleged, 
that  an  application  for  iudenmity  was  made  to  the  principals.  Bed- 
head and  another  v.  Cator,  1  Starkie,  14.  • 

8.  A  payment  by  the  obligor  of  a  bond  to  the  obligee,  to  whom 
tiie  obligor  is  also  otherwise  indebted,  cannot,  without  some  circum- 
stances showing  that  it  was  intended  to  be  made  in.  dischaige  of  the 
bond,  be  so  applied  in' favour  of  the  surety  of  the  obligor,  in  an  ac- 
tion upon  the  bond  under  the  plea  of  payment.  Plomer  and  others 
y.  Long,  1  Starkie,  154. 

9.  ^.  engages  to  indemnify  B.  against  a  debt  due  from  •^.  and  B. 
to  C  of  50/.  A.  and  B.  in  fact  owe  C  74/.,  ayid  C.  refuses  to  ac- 
cept 50/.  from  *A,  without  payment  of  the  remainder  of  his  debt,  and 
C.  arrests  B.  for  the  whole  debt.  ^.  is  liable  to  B.  on  his  engage- 
ment to  indemnify  him.     Hancock  v.  Clay,  2  Starkie,  100. 

10.  A  guarantee  for  the  payment  of  goods  supplied  to  a  third 
person,  given  on  tlie  7th,  will  cover  goods  contracted  for  on  the  6th, 
but  not  delivered  till  the  7th,  and  then  supplied  on  the  credit  of  the 
guarantee.     Simmons  and  others  v.  Keating,  2  Starkie,  426. 

11.  The  neglect  of  the  obligee  to  give  notice  to  the  surety,  that 
the  principal  has  made  default)  does  not  discharge  such  surely  ;  but 
if  the  obligee  (without  the  privity  of  the  surety)  enter  into  an  engage- 
ment with  tlie  obUgor,  and  deprive  himself  of  the  power  of  suing 
him,  whereby  the  surety  is  prevented  from  coming  into  a  court  of  eq- 
uity for  relief,  he  is  then  discharged,  but  not  cSier^'ise.  Orme  v. 
Young,  1  Holt,  84. 

12.  Though  time  given  to  tlie  principal  will,  under  certain  cu*- 
Gumstances,  exonerate  a  surety,  yet  time  given  to  a  surety,  without 
the  privity  of  his  co-surety,  will  not,  upon  his  paying  the  debt,  afied 
his  right  of  action  for  contribution  against  such  co-surctv.     Dunn  v..  - 
Slee,  1  Holt,  399. 
It»  dttration.  13.  Where  by  a  written  guarantee,  A.  becomes  bound  to  B.  for 

any  debt  C.  may  contract  with  him  not  exceeding  100/.,  the  guaran- 
tee 13  not  extinguished  by  one  dealing  between  B.  and  C  to  that 
amount,  but  extends  to  any  debt  of  100/.  which  C  may  afterwards 
owe  to  B.     Merle  v.  Miles,  2  Camp.  413. 

14.  A  bond  of  indemnity  given  to  the  trustees  of  a  public  unincor- 
porated msurance  company,  conditioned  for  the  good  conduct  of  a  * 
clerk  while  in  the  service  of  llie  said  company,  remains  in  full  force 
during  the  period  the  clerk  continues  to  serve  the  company,  although 
there  be  changes  among  the  individual  members  of  whom  the  compa- 
ny is  composed.     Metcalfe  v.  Bi-uin,  2  Camp.  422. 
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15.  A  guarantee  for  the  payment  of  any  goods  to  Be  supplied  to 
a  third  person  to  a  specified  amount,  remains  in  force,  after  goods  to 
this  amount  have  l>een  supplied  and  regularly  paid  for,  until  the 
surety  gives  notice  that  he  wiU  be  no  longer  responsible.  Mason  v. 
Fritchard,  2  Camp.  436. 

16.  If  .^.  become  bound  to  B.  under  condition  that  C  shall  truly 
aecotmt  to  J9.  for  all  sums  of  money  received  by  C.  for  B.^s  use,  apd 
C  afterwards,  with  B.^s  knowledge,  take  D,  as  his  partner ;  the 
guarantee  does  not  extend  to  sums  of  money  received  by  C.  for  B»^s 
use  after  the  formation  of  the  partnership.  Bellairs  v.  Elsworth,  3 
Camp.  53. 

17.  An  undertaking  to  be  answerable  (o  a  given  amount  for  any 
goods  supplied  by  A.  to  /^,  after  goods  to  that  amount  have  been 
supplied  and  paid  for,  still  remains  in  force  wliile  A,  suppHes  B, 
with  goods  on  the  same  footing,  until  revoked  by  the  surety.  But  as 
soon  as  A.  alters  the  credit  on  which  he  supplied  the  goods  to  ^.,  the 
surety  is  discharged.     Hasten  v.  Bennett,  3  Camp.  220. 

to  C,  provided  eighteen  montiis'  credit  be  given ;  if  B.  give  credit 
for  twelve  months  only,  he  is  not  entitled,  at  the  expiration  of  six 
months  more,  to  call  upon  Ji.  on  his  guarantee.  But  B.  having, 
after  the  commencement  of  the  action,  delivered  an  invoice,  from 
which  it  appears  that  credit  was  given  for  twelve  months  only,  is 
at  liberty  to  show,  that  this  was  a  mistake,  and  that  in  fact  eighteen 
months'  credit  was  given.     Bacon  v.  Chesney,  1  ;5tarkie,  192. 

INDICTMENT. 

1.  Procuring  a  marriage  between  a  man  settled  in  one  parish,  and  Indictable  or* 
a  woman,  a  pauper,  settled  in  another,  is  not  an  indictable  ofibnce,  f«"c«- 
provided  the  man  is  not  actually  chargeable  to  the  parish  at  the  time  ; 
therefore,   in  an  indictment  for  such  offence,   the  averment  that  he 

was  a  poor  man,  and  unable  to  maintain  himself  and  his  family  must 
be  proved.     Rex  v.  Tanner  and  another,  1  Esp.  C.  307. 

2.  An  order  of  sessions  is  conclusive  until  reversed  or  quashed ; 
therefore  an  indictment  lies  for  disobeying  it.  Rex  v.  Milton,  8 
Esp.  C.  200.  n. 

3.  Stealing  oysters  off  oysterlays  in  an  arm  of  the  sea,  though 
brought  there  for  sale,  is  a  misdemeanor  only  by  statute  31  Geo.  3. 
c.  51.  Rex  V.  Walford,  6  Esp.  C.  62. 

4.  It  is  criminal  to  obstruct  custom-house  ofHcers  in  searching  for 
smuggled  goods  if  they  are  acting  upon  an  information  which  afibrds 
a  reasonable  ground  for  search,  though  the  information  turn  out  to  be 
unfounded.     Rex  v.  Akers,  6  Esp.  C.  125.  n. 

5.  It  is  an  indictable  ofience  for  a  man  to  undress  himself  on  the 
beach  and  to  bathe  in  the  sea  near  inhabited  houses,  from  which  he 
may  be  distinctly  seen  ;  although  these  houses  may  have  been  re- 
cently erected,  and  till  then  it  may  have  been  usual  for  men  to  bathe 
in  great  numbers  at  the  place  in  question.  Rex  v.  Crunden,  2 
Camp.  89. 

6.  An  indictment  will  not  lie  for  words  spoken  of  a  justice  of  the 
peace  in  his  absence.     Rex  v.  Weltje,  2  Camp.  142. 

7.  A  conspiracy  to  obtain  money  by  procuring  from  the  Lords  of 
Ihc  Treasury  the  appointment  of  a  person  to  an  office  in  the  cudtoms, 
is  a  misdemeanor  at  common  law.     Rex  v.  Pollman,  2  Camp.  229. 
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k  If  a  bankw  permito  a  sum  of  money  to  be  lod^  at  his  house, 
to  be  paid  over  for  corruptly  procuring  an  appointment  under  go- 
vernment, he  may  be  indicted  for  a  conspiracy  along  with  those  who 
are  to  procure  the  appointment  and  to  receive  the  money.  Rex  v. 
PoUman,  2  Camp.  233. 

9.  If  an  overseer  of  the  poor  receive  from  the  putative  lather  dm, 
bastard  ohild,  bom  within  the  pariah,  a  sum  of  money  as  a  composi- 
tion with  the  parish  for  the  maintenance  of  the  child,  he  is  liable  t» 
aa  indictment  for  fraudulently  omitting  to  give  credit  for  this  sum  in 
bis  accoimts  with  the  parish.     Rex  v.  Martin,  2  Camp.  268. 

10.  Although  the  audience  in  a  public  theatre  have  a  ri^  to  ex- 
press the  feelings  excited  at  the  moment  by  the  performance,  and  in 
this  manner  to  applaud  or  to  hiss  any  piece  which  is  represented,  or 
any  performer  who  exliibit?  himself  on  the  stage ;  yet  if  a  number  of 
persons,  having  come  to  the  theatre  with  a  pre-determined  purpose  of 
interrupting  the  performance,  for  this  puipose  make  a  great  noise  and 
disturbance,  so  as  to  render  tho  actors  entirely  inaudible,  though 
without  ofiering  personal  violence  to  {tmy  individual , or  doinQ  any  in., 
jury  to  the  house,  they  are  in  point  of  law  guilty  of  a  riot.  CWori 
Vp  Brandon,  2  Camp.  358. 

11.  It  is  an  indictable  offence  for  stage-coaobea  to  stand  plying  for 
passengers  in  the  public  streets.     Rex  v.  Cross,  3  Camp.  224. 

12.  It  is  an  indictable  o^Bnce  for  a  timber-merchant  to  cut  logs  of 
timber  in  the  street  adjoining  his  timber-yard  ;  though  he  should  not 
be  able  otherwise  to  get  them  into  his  premises,  or  to  carry  on  his 
business  there.     Rex  v.  Jones,  3  Camp.  230. 

13.  It  is  an  indictable  offence  fraudulently  to  obtain  goods  by  ^« 
ing  in  payment  a  cheque  upon  a  banker  with  whom  the  party  keeps 
no  cash,  which  he  knows  will  not  be  paid.  Rex  v*  Jackson  ani 
another,  3  Camp.  370. 

14.  If  a  baker  mixes  a  perilous  article,  alum  for  instance,  withhi? 
bread,  himself  or  those  he  employs  must  use  it,  with  such  precau- 
tions as  to  render  it  harmless,  siiice  if  thq  bread,  through  ks  use,  is 
fnade  noxious,  ho  is  indictable*  Rex  v,  John  Dixon,  3  M.  &  8. 11* 
8.  C.  4  Camp.  12. 

15.  An  indictment  will  not  lie  for  a  deceitful  representation  and 
warranty  of  the  ^oghdnesa  of  a  horse.  Rex  v.  Pynell  apd  others,  1 
Starkie,  402. 

16.  To  support  an  indictment  on  42  G.  3.  c.  107.  for  coursing 
deer  in  an  inclosed  ground,  it  is  necessaxy,  on  the  part  of  the  prose«- 
cution,  to  caU  the  owner  of  the  deer  to  prove,  that  he  did  not  give  his 
consent  to  the  prisoner  to  CQUpse  them.  Rex  v.  Rogers,  2  Camp. 
654. 

1 7.  Statute  26  Hen.  S.  c.  6.  autliorizing  the  trial  of  felonies  comr 
mitted  in  Wales  in  the  pext  adjoining  English  county,  extends  to 
felonies  subsequently  created.     Rex  v.  Window,  3  Camp.  78. 

16.  If  a  man  writes  a  letter  with  intent  to  provoke  a  challenge, 
seals  it  up  and  puts  it  into  the  post-office  in  Westminster,  addressed 
to  a  person  in  the  city  of  London,  who  receives  it  there,  th^  writer 
may  Le  indicted  for  tliis  offence  in  the  county  of  Midd|esei^.  Rex  v, 
Williams,  2  Camp.  606. 

19.  ^i/ttr«,  whether  it  be  now  necessary  in  b^  indictment  for 
felony  to  lay  a  parish  within  the  county  ?     Rex  v,  Phijlips,  3  Camp. 

20.  In  an  indictmept  consisting  of  several  counts,  the  charge  io 
each  count  must  be  complete  in  itself  without  referepce  to  th^  others, 
B)0X  V.  Kelly,  and  others,  3  £sp.  C.  28. 
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21.-  There  ia  no  objection  of  any  sort  to'  trying  a  ntaip  Upon  one 
indictinent,  for  several  distinct  misdemeanors  of  the  safe^e  nature'. 
Ksx.  V.  Jones,  2  Camp.  131. 

22.  A  woman  tried  on  the  coroner's  inquest  for  the  murder  ftf  her  Conviction  of 
bastard  child,  may  be  found  guilty  under  43  Geo.  3.  c.  58.  s.  4.  of  leiter  ofisac*. 
endeavouring  to  conceal  the  bMi.     Rex  v.  Mary  Cole,  3  Camp*  371. 

^.  An  indictment  against  a  master  for  not  providing  sufficient 
food  and  sustenance  for  a  servant,  whereby  the  servant  bBcame  sick 
and  emaciated,  must  allege  that  the  servant  was  of  tender  yeakis,  tod 
under  the  dominion  and  control  of  the  master.  Rex  v.  Ridley,  2 
Camp.  650. 

24.  Form  of  an  indictment  against  workihen  for  a  conspiracy 
against  their  employers.  Rex  v.  Ferguson  and  Edge,  2  Starkie,  489^ 

25.  The  statute  5  &  6  W.  &  M.  c.  11.  s.  3.  giving  the  prosecutor  Co8t«* 
of  an  indictment  costs  in  certain  cases,  only  applies  to  indielRMnta 
under  that  statute.     Rex  v.  Doyle,  1  Esp.  N.  P.  C.  126.  .^^ 

S6.  The  judge  cannot  certify  for  the  costs  of  a  special  jury  in  cri-  "»««cti 

jwiaol  prooocutiona^     R^x  v*  Abiagdoft,  1  J3iip*  C;  239. 

27.  In  criminal  prosecutions  unless  by  the  attorney- general,  the 
counsel  for  the  crown  has  no  right  to  reply  where  the  defendant  doe^ 
not  call  witnesses.  Rex.  v.  Lord  Abingdon,  1  Esp.  C.  226. : 
Peake,2d6. 


INFANT. 

1.  Since  tfie  law  will  not  allow  an  infant  to  trade,  his  trading  con-  Contract  bv 
tract  is  void.     Dilk  v.  Keighley,  2  Esp.  C.  480. 

2.  An  infant  cannot  accept  a  bill  of  exchange  for  necessaries. 
Williamson  v.  Watts,  1  Camp.  552. 

3.  Infancy  is  a'  good  defence  to  an  action  on  the  warranty  of  a 
horse.     Flowlett  v.  Has  well,  4  Camp.  118. 

4.  Contracts  are  governed  by  the  law  of  that  country  in  which 
they  are  concluded,  fiierefore  unless  in&ncy  is  by  the  law  of  Scot- 
land a  defence  to  a  contract  made  there,  it  is  none  in  our  courts  ; 
and  if  the  defendant  insists  that  it  is,  he  must  prove  the  law..  Male 
V.  Roberts,  3  Esp.  C.  163. 

5.  A  promise  by  an  adult  to  pay,  when  he  is  able,  a  debt  contnict- 
ed  during  infancy,  is  conditional ;  therefore,  on  suing  him,  the  plain- 
tiffmust  prove  his  ability,  which,  however,  may  be  inferred  from  ap- 
pearances.    Cole  V.  Saxby,  3  Esp.  C.  159. 

6.  That  the  voidable  contract  of  an  infant  may  be  ratified  by  apro- 
;uise  after  coming  of  age,  the  promise  paust  be  expzess.  Thrupp  v* 
Fielder,  2  Esp.  C.  628. 

7.  A  ratification  by  an  infant  when  of  age,  under  the  terrors  of  an 
arrest  or  ignorance  that  he  is  discharged  by  law,  is  not  binding.  Har-* 
mer  v.  Killing,  5  Esp.  C.  102. 

8.  If  goods  arc  delivered  to  a  carrier  by  the  vendor,  addressed  to 
fiie  purchaser,  while  the  latter  is  under  the  age  of  twenty-one,  but  . 
they  do  not  reach  him  till  he  has  attained  that  age^  in&ncy  is  a  good 
defence  to  an  action  brought  agfunst  him  for  the  price  of  the  goods.     * 
Grifiin  V.  Langfield  and  wife,  3  Camp.  254. 

9.  A  person  is  liable  as  acceptor  of  a  bill  of  exchange,  which  was  • 
drawn  while  he  was  an  infant,  but  was  accepted  by  him  afier  he  came 
of  age.     Stevens  y.  Jackson  and  ^aoUier^  4  Camp.  164. 
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10.  A  bill  drawn  and  indorsed  by  an  infant  is  available  by  the  in- 
dorsee against  tbe  acceptor.     Taylor  v.  Croker,  4  Esp.  C.  1S7. 

11.  If  an  adult  and  infant  are  sued  jointly,  the  plaintiff  cannot  en- 
ter a  noUe  prosequi  as  to  the  infimt  on  his  pleading  nonage ;  but  must 
discontinue,  and  commence  de  fUfvo  against  the  adult  alone.  Jaf^ 
fiay  V.  Frebain  and  others,  5  Esp.  C.  47. 

12.  Where  an  infant  and  an  adult  join  in  a  contmct,  voidaUe  by 
{he  infant,  the  adult  may  be  sued  alone  ;  and  if  the  nonjoinder  of  the 
mfant  is  pleaded  in  abatement,  the  plaintiff  may  (must,  see  3  Taun. 
807.)  reply  his  nonage.  Chandler  v.  Paikes  and  another,  3  Esp. 
C.  76. 

13.  Where  lands  descended  to  an  infant  with  respect  to  whom  the 
tenant  in  possession  was  a  trespasser,  and  an  ejectment  was  brought 
by  the  infant  and  compromised  by  his  attorney ;  although  afler  the  in- 
fant was  of  age  he  accepted  no  rent  from  the  tenant,  nor  in  any  wise 
confinned  the  agreement  which  his  attorney  had  entered  into,  it  was 
held  that  he  could  not  then  maintain  a  second  ejectment,  without  a 
regular  notice  to  quit,  provided  tbero  was  no  fraud  nor  cc&ss^s  is 
the  first  instance  ;  because  the  compromise  having  been  entered  into 
for  his  benefit,  he  ought  to  be  bound  by  it.  Doe  ex  dem.  Miller  v. 
Noden,  2  Esp.  Cas.  530. 

14.  It  is  incumbent  on  a  tradesman  before  he  trusts  an  infant  with 
what  may  appear  necessaries,  to  enquire  whether  he  is  provided  by 
his  friends.     Ford  v.  Fothergill,  Peake,  229. 

15.  The  question  what  are  necessaries,  depends,  not  upon  the 
infant's  appearance  in  life,  but  his  real  circumstances.  Ford  v.  Foih- 
eigiU,  1  Esp.  N.  P.  C.  211. 

16.  An  infant  is  liable  for  money  paid  to  discharge  him  out  of  cus- 
tody on  a  demand  which  he  could  not  dispute  ;  but  the  proof  that  he 
could  not  dispute  it  hes  upon  the  lender.  Clarke  v.  Leslie,  5  Esp. 
C.  28. 

17.  Regimentals  furnished  'to  an  infant,  a  member  of  a  volunteer 
corps,  are  necessaries.     Coats  v.  Wilson,  5  Esp.  C.  152. 

18.  Where  a  minor  orders  articles  which  are  necessary  and  suita- 
ble to  his  situation  in  life,  it  is  a  quest^n  for  the  jury,  under  aD  the 
circumstances  of  the  case,  whether  they  can  infer  an  authority  given 
to  that  effect  by  the  father.     Baker  v.  Keen,  2  Stariue,  501. 

19.  A  lieutenant  in  the  royal  navy,  under  the  age  of  21,  is  not  an- 
swerable for  the  price  of  a  chronometer,  in  an  action  to  which  he  has 
pleaded  his  infancy,  and  the  replication  is,  necessaries.  BeraDes  v. 
Ramsay,  1  Holt,  77. 

20.  An  infant  (here  an  apprentice)  is  liable  for  money  embezzled, 
and  by  action  in  form  either  ex  contractu  or  ex  delicto,  Bristow  and 
another  V.  Eastman,  1  Esp.  N.  P.  C.  172.  Peake,  223. 

21.  Where  an  infant  prosecutes  or  defends  by  guardian,  the  guar- 
dian is  Uable  as  well  for  the  attorney's  bill  as  for  the  costs  of  the 
opposite  party  succeeding,  unless  he  lent  his  name  conditionally,  or 
through  imposition.     Mamell  v.  Pickmore,  2  Esp.  C.  473. 
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Occasional  residence  on  a  tenement  held  by  the  party,  is  sufficient 
iohabitance  within  a  custom.     Fitch  v.  Fitch,  2  Esp.  C.  543. 
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1.  An  action  at  law  may  be  maiatained  upon  the  bond  usually  Bond* 
given  to  the  society  of  Lincoln^M  Inuy  on  being  called  to  the  bar,  to 
recover    arrears  of  "  absent  commons,"    "  vacation   commons," 

*r  preacher's  duties,"  «Mid  **  pensions,"  which  have  accrued  while  the 
party  has  remained  a  member  of  the  society,  although  he  has  not 
lived  in  the  inn  or  practised  at  the  bar.  Lonl  Rosslyn  and  another 
V.  Jodrell,  4  Camp.  303. ;  S.  C.  1  Starkie,  148. 

2.  Persons  required  to  take  out  certificates  under  the  §5  of  Geo.  Certificate  to 
3.  c.  164.  (schedule  •^.  part  1.  title  certificate)  are  only  persons  be*  practica* 
ing  members  of  the  four  inns  of  court,  &c.     Edgar  v.  Hunter,  1 

Hoh,  52S. 


INNKEEPER. 

1.  If  a  guest  at  an  inn  deposit  his  goods  in  a  room  which  he  uses  Li^bilitj  cl, 
as  a  warehouse,  and  of  which  he  has  the  exclusive  posaessitmy  the  inn- 
keeper is  not  liable  for  the  loss.     Farmworth  and  another  v.  Pack- 
wood,  1  Starkie,  249. ;  S.  C.  1  Holt,  209. 

2.  The  master  of  an  hotel  is  not  lial>le  to  pay  for  the  washing  of  the 
linen  of  the  guests  at  his  house.     Collard  v.  White,  1   Starkie,  171. 

3.  An  innkeeper,  though  licensed  to  let  post-horses,  is  not  liable  to  Obligation  to 
an  action  for  refusing  to  supply  them  for  a  guest.  Dicas  v.  Hides,  1  i'urnith  poft- 
Starkie,  247. ;  S.  C.  1  Holt,  207.  ^^^^ 


INSOLVENT. 

1.  After  the  1st  day  of  February,   1S09,  a  promissory  note  was  ^'•^■•f  •*• 
given  for  an  antecedent  debt :  Held,  that  as  against  the  payee,  the  mak- 
er would  have  been  discharged  under  the  insolvent  debtors^  act,  49 

Geo.  3.  c.  115.  ;  but  that  he  was  not,  as  against  a  person  to  whom 
the  note  was  subsequently  indorsed.  Lucas  v.  Winton,  %  Camp.  443. 

2.  Where  a  debtor  is  discharged  under  an  insolvent  act,  his  pro-  Property, 
perty  is  vested  in  the  clerk  of  the  peace,  until  assignees  are  chosen, 

and  afterwards  in  his  assignees  ;  and  although  he  be  permitted  to  con- 
tinue in  the  possession  of  his  property,  and  to  act  as  ostensible  own- 
er, no  creditor  can  take  his  goods  in  execution,  and  compel  the.  sher- 
iff to  make  a  sale.  His  remedy  is  to  obtain  a  distribution  under  the 
act ;  or,  in  case  of  fraud,  to  apply  to  have  the  discharge  set  aside. 
Kindle  v.  Bell,  1  Hoh,  161. 

3.  The  creditors  of  a  deceased  insoh'ent  may  be  compelled  to  sub-  -. 

mit  to  rateable  distribution  of  his  effects.     Brady  v.  Sheil,  1  Camp.     •^***"' 
147. 

*  4.  Where  at  a  meeting  of  the  creditors  of  a  deceased  insolvent, 
C4illcd  by  his  executor,  they  agree  to  a  rateaUe  distribution,  on  the 
faith  of  which  he  executes  a  deed  of  assignment  of  all  the  assets 
which  have  come  to  his  hands,  for  the  benefit  of  the  creditors  ;  one 
of  them  cannot  afterwards  refuse  to  come  in  under  the  deed,  and 
bring  an  action  for  his  debt  against  the  executor.  Brady  v.  Shell,  1 
Camp.  147. 
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INSURANCE,— MARINE. 

1.  An  executor  in  trust  has  a  sufficient  interest  to  enable .  h  im  to 
make  assurance  in  his  own  name,  on  the  life  of  a  person  who  has 
granted  an  annuity  to  the  testator.     Tidswell  v.  Aakerstein,  Peake, 

161.  -  , 

2.  A  party  not  registered  as  the  owner  of  a  vessel  has  not  an  in- 
surable interest.     Marsh  v.   Robinson,  4  Esp.  C.  9S. ;  but  see  a 

Camp.  242. ;  2  Taunt  6. 

3.  The  iimnmiMM  of  neutral  propcfrty  is  good  agamst  a  capture  by 
a  British  atupj  though  pronounced  just  by  Uie  Court  of  Admiralty,  it 
the  property,  instead  of  being  condemned  is  ordered  to  be  restored. 
Visger  v.  Prescott^  6  Esp.  C.  184. 

4.  A.y  resident  in  Dublin^  having  agreed  with  B.  and  C.  at  Jamai- 
ca to  send  out  two  ships  aimually,  for  which  they  were  to  provide  car- 
goes, to  be  consigned  to  him*  c^iartered  a  ship  which  was  to  proceed 
from  Bristol  to  St.  TTumuu^  where  she  was  to  deliver  an  outward 
cargo,  (the  property  of  another  person),  and  from  thence  to  Jamaieoy 
where  she  was  to  take  in  a  cargo  from  J3.  and  C.  for  DMin ;  and  by 
the  terms  of  the  charter-party,  A.^  in  consideration  of  guaranteeing 
the  homeward  cargo,  was  to  receive  a  commission  of  29  per  cent, 
upon  the  homeward  freight.  The  ship  was  captured  on  her  passagpe 
f^om  St.  Thonuui^s  to  Jamacia.  Held,  that  A.  bad  not  then  an  in- 
surable interest  either  in  the  commission  on  the  freight,  or  in  the 
commission  on  the  sale  of  the  homeward  cargo.  Knox  v.  TV4K>d,  1 
Camp.  543. 

5.  The  captors  of  property  in  a  conjunct  expedition  by  the  navy 
and  army  against  a  fortress  on  the  land,  since  45  Geo.  3.  c  72.,  have 
an  insurabfe  interest  before  condemnation.  Stirling  v.  Yaugbaoy  2 
Camp.  225. 

6.  A  policy  of  insurance  is  not  vitiated  by  giving  leave  to  the  ship 
to  proceed  to  any  port  in  a  particular  sea  in  which  there  are  both 
hostile  and  neutral  ports,  unless  it  can  be  shown  that  it  wag  intended 
the  ship  should  in  fact  proceed  to  one  of  the  former.  MuUer  v. 
Thompson,  2  Camp.  610. 

7.  Where  it  is  stipulated  by  a  charter-party,  that  in  case  tlie  ship 
is  lost  during  the  voyage,  the  charterer  shall  pay  the  owner  a  sum  of 
money  which  is  estimated  as  the  value  of  the  ship,  the  owner  has 
still  an  insurable  interest  in  the  ship  during  the  voyage.     Hobbs  v. 
Hannam,  3  Camp.  98. 

8.  Expected  profits  may  be  insured  by  an  open  policy.  Eyre  and 
another  v.  Glover,  3  Camp.  276. 

9.  The  slip  upon  which  underwriters  enter  the  risks  they  insure  is 
not  an  instrument  binding  between  die  parties.  R(^rs  v.  M'Carthy, 
3  Esp.  C.  106. 

10.  In  a  policy  of  insurance,  the  persons  interested  were  denomi- 
nated «  the  trustees  of  Messrs.  K.  F.  and  Co.>»  Held,  that  this  mig^ 
be  considered  their  usual  style  and  form  of  dealing,  within  statute  2S 
Geo.  8.  c.  56.  s.  1.     Hibbert  v.  Martin,  1  Camp.  53S. 

11.  The  loss  of  a  ship  from  worms  eating  the  planks,  is  not  a  loss 
by  perils  of  the  sea^  witiiin  the  meaning  of  a  policy.  Rohl  v.  Parr, 
1  Esp.  C.  445. 

12.  The  loss  of  goods  from  the  ship's  running  foul  of  another,  is 
a  loss  by  "  perils  of  the  sea,^  within  the  meaning  of  a  chartci^partv. 
BuBer  and  others  v.  Fisher  and  others,  3  Esp.  C.  67. 
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.  13,  A  losB  arunng  ffom  rats  eating  holes  in  ihe  ship's  bettooi,  19 
Dot  within  the  penis  insured  against  by  the  common  form  of  a  polic/ 
of  insurance.     Hunter  v.  Potto,  4  Camp.  205. 

14.  One  English  ship  fires  at  and  sinks  another,  under  the  mis« 
taken  notion  th^  she  ia  a  French  privateer ;  this  is  not  a  loss  by  the 
perils  of  ihe  seas,  Cullen  v.  Butler,  4  Camp.  289. ;  S«  C.  1  Starkie, 
18& 

15.  A  merchant-ship  (under  a  mistake)  is  taken  in  tow  by  a  British 
ship  of  war,  and  is  thereby  exposed  to  a  tempestuous  sea,  which  in- 

'  jures  goods  on  bocurd  of  her ;  this  is  a  loss  from  the  perils  of  the  sea : 
but,  sembhy  since  the  loss  resulted  from  restraint  by  a  ship  of  war,  it 
might  have  been  alleged  to  have  been  occasioned  by  capture  and 
detention.     Hagedom  and  another  v.  Whitmore,  1  Starkie,  157. 

16.  If  a  chartered  ship  be  lost  by  means  of  the  captain  engaging 
in  an  fllegal  trade,  in  obedience  to  the  orders  of  the  charterer,  this  is 
not  a  loss  by  barratry  for  which  the  owner  of  the  ship  can  recover 
against  the  underwriters.     Hobbs  v.  Hannam,  3  Camp.  94. 

17.  Improper  treatment  of  the  vessel  by  the  captain  will  not  con- 
stitute barratxy,  although  it  tend  to  the  destruction  of  the  vessel,  un- 
less it  be  shown,  that  he  acted  against  his  own  judgment.  Todd  and 
others  v.  Ritchie,  1  Starkie,  240. 

IS.  If  a  ship  be  driven  by  stress  of  weather  on  an  enemy's  coasts 
ajjd  there  captured,  it  is  a  loss  by  capture,  and  not  by  the  perils  of  the 
seas.     Green  v.  Elmslie,  Peake,  212. 

19.  If  the  captain  of  a  ship  insured  bum  her,  to  prevent  her  from 
falling  into  the  hands  of  the  enemy,  this  is  a  loss  by  fire  within  the 
meaning  of  the  policy.     Gordon  v.  Remington,  1  Camp.  423. 

20.  I(a  policy  be  on  a  ship  bound  to  a  foreign  port,  until  she  is 
twenty-four  hours  moored  in  safety  there;  and  previous  to  such 
ship's  arrival  at  her  destined  port,  an  embargo  is  laid  on  all  English 
vessels  in  that  port,  and  she,  on  entering  it,  is  also  detained,  and  her 
crew  made  prisoners  of  war, — ^the  assured  is  entided  to  recover.  Mi- 
nettv.  Anderson,  Peake,  211. 

21.  A  warranty  in  a  policy  of  insurance  against  capture  io'port 
does  not  protect  iie  underwriter  from  a  loss  happening  by  capture 
in  a  place  which  is  not  within  the  limits  of  any  port,  although  it  may 
be  within  the  headlands  at  the  mouth  of  a  river.  Therefore,  where  a 
ship  insured  from  RotUrdam  to  London^  and  "  warranted  free  from 
capture  in  port,"  was  captured  while  lying  at  anchor  near  Ghoree  in 
the  River  Mats^  the  underwriters  were  held  liable.  Baring  v.  Vaux, 
2  Camp.  541. 

22.  Where  goods  insured  were  warranted  free  from  seizure  in  the 
port  of  discharge,  the  captain  having  arrived  within  about  two  milea 
and  a  half  from  the  harbour  of  tlic  place  to  which  he  was  destined, 
cast  anchor,  and  made  a  signal  for  a  pilot ;  a  pilot-boat  in  conse-^- 
quence  came  out,  with  doucanniers  on  board,  who  carried  him  into 
the  harbour,  where  the  cargo  was  seized  and  condemned.  Held,  that 
this  was  a  seizure  on  her  port  of  discharge  within  the  meaning  of  the 
warranty.     Oom  v.  Taylor,  3  Camp.  204. 

23.  If  goods  insured  are  warranted  free  from  capture  and  8ej?"re> 
in  the  port  of  discharge,  and  the  goods  being  destmcd  to  PtUau, 
are  seized  while  the  ship  is  lying  at  anchor  in  PiHau  Roads ;  tins  is 
a  seizure  in  tlie  port  of  discliaige  within  the  meannig  ot  the  war- 
ranty.    Mayhew  v.  Scott,  3  Camp.  205. 

24.  A  v^el  under  a  policy  with  leave  to  touch  at  any  port 
in  the  course  of  her    vojroge,'^  camiot    break    bulk   on  touchmg. 

Vofc.  T.  69 
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Still  V.  Wardell,  2  £sp.  C.  610.     But  sec  Raine  v.  BeD,  f  East, 
IDS. 

26.  Sembhy  that  a  policy  to  any  of  the  windward  or  leeward 
islands  roust  be  confined  to  those  only  to  which  the  ship  may  law 
fully  trade,  and  not  extended  to  others  in  possession  of  the  enemy, 
but  which  it  was  expected,  would  be  captured.  Neiisaii  v.  De 
■Lacour,  2  £sp.  €.  619. 

26.  Where  by  a  memorandum  on  a  policy,  the  nnderwriter  is  to 
adjust  the  loss  within  a  specified  time  afler  notice,  it  is  sufficient 
notice  that  he  has  information  of  the  loss,  though  not  from  the  as- 
sured.    Abel  V.  Potts,  3  Esp.  €.  242. 

27.  A  policy  on  ship  ''  with  liberty  to  touch  and  discharge  goods 
at  X.''  does  not  authorize  her  taking  in  cargo  there,  though  whilst" 
waiting  £or  convoy.     Sheriff  v.  Potts,  5  Esp.  C.  96. 

28.  Leave  granted  in  a  policy  of  insurance  on  a  fishing  yoynge  to 
see  prizes  into  port,  does  not  authorize  the  ship  to  remain  in  a  port 
till  a  prize  t^ceives  necessary  repairs,  which  she  could  not  otherwiso 
have  had  ;  and  at  most  extends  to  seeing  the  prize  moored  safely, 
and  giving  the  necessary  orders  for  her  final  destination.  Jarratt  v. 
Ward,  1  Camp.  263. 

29.  Where  there  is  a  policy  on  goods,  as  may  be  thereaAer  de-* 
clared  and  valued,  the  declaration  of  interest  to  be  available  must  be 
communicated  to  tlic  underwriters,  or  some  one  on  their  behalf,  be- 
fore  intelligence  is  received  of  the  loss  :  but  the  declaration  of  interest 
is  not  a  condition  precedent,  and  if  none  b  made,  the  policy  is  then 
open  instead  of  being  valued ;  and  upon  proof  of  interest  at  the  trial 
the  assured  will  be  entitled  to  recover.  Haimaa  v.  Kingston,  S 
Camp.  150.  , 

30.  Policy  on  goods  «  at  and  from  Gottenbm*g  to  any  part  of  the 
Baltic,  beginning  the  adventure  from  the  loading  thereof,"  but  de- 
clared to  be  in  continuation  of  other  specified  policies.  These  weie 
on  the  same  goods,  "and  €rom  JSTorfolk  in  Virginia;^*  where,  in 
point  of  fact,  the  goods  were  loaded.  Held,  that  under  these  circum- 
stances, it  was  no  defence  to  the  underwriters  on  the  first-mentioned 
policy,  that  the  goods  wore  not  loaded  at  Goiimburg*  BeU  and 
others  v.  Hobsoii,  3  Camp.  272. 

31.  A  policy  of  insurance  <'atand  from  Xondon  to  Bwrkice^^ 
was  effected  upon  the  receipt  of  a  letter  from  the  cs^tain  (which  was 
shown  to  the  underwriters,)  stating  that  he  had  passed  Barbadoes ;  and 
the  words  "  at  sea'*  were  inserted  in  the  policy,  afler  the  printed 
clause  describing  the  beginning  of  the  adventure  on  the  goods. 
Held,  notwithstanding,  that  the  policy  was  vacated  by  a  deviation  at 
MadeirOy  in  a  former  part  of  the  voyage.  Redman  v.  London, 
3  Camp.  503. ;  S.  C.  5  Taun.  462.      , 

32.  A  pohcy  in  llie  common  form  upon  goods  to  the  E<ui  indieSy 
ceases  when  the  ship  has  delivered  the  company's  outward  cargo  at 
a  port  in  the  East  Indies,  and  will  not  protect  the  goods  to  a  market 
m  an  intermediate  vo^nigc,  made  by  the  ship  before  her  final  depar- 
ture for  Europe,  Hichardson  v.  London  Assurance  Company,  4 
Camp.  94. 

33.  Policy  on  ship  "  at  and  from  .iniigua  to  England^  with  libeHy 
to  touch  at  all  or  any  of  the  West  India  islands,  Jimaiea  included.'* 
Held,  that  the  ship  under  the  protection  of  this  policy,  might  touch 
ai  any  of  the  West  /nrfia  islands,  although  not  in  the  direct  coarse 
from  Jinttgua  to  Englcaid,  and  stay  at  such  as  she  visited  the  time 
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iMCMsary  to  complete  her  homeward  ciurgo.     Metcalfe  v.  Paj-ry,  4 

Camp.  123. 

'    84.  An  underwriter  is  bound  from  the  signing  of  the  memorandum.  Command* 

though  the  policy  is  not  actually  signed  until  afterwards.     Thoropi^on  ^^^^  ^^* 

V.  Donaldson,  3  Esp.  €.  63. 

35.  The  owner  of  a  ship  sent  her  to  St.  Domingo,  with  a  cargo  to 
be  bartered  for  goods  there,  which  she  wa^  to  bring  back  to  England, 
When  a  small  part  of  the  outward  cai^o  had  been  unloaded,  and 
bartered  for  goods  which  were  put  on  board,  the  ship  was  lost ;  but 
tiie  remainder  of  the  outward  cargo  was  saved,  and  bartered  jfbr  other 
goods,  which  would  have  formed  a  sufficient  cargo  for  the  ship,  if  she 
could  have  performed  t))e  homeward  voyage.  Held,  that  the  under- 
writers, on  a  policy  on  the  ship's  freight,  at  and  from  SL  Domingo^ 
were  only  liable  for  the  freight  of  the  homewxird  goods  that  were  on 
board  when  the  ship  perished.     Forbes  v.  Co^e,  1  Camp.  520. 

36.  Policy  at  and  from  the  island  of  SU  Michael ;  the  ship  arrived 
tfiere  in  a  very  disabled  state,  and  after  lying  at  anchor  above  twen- 
ty-four hours  in  great  danger  from  a  storm,  was  blovm  out  to  sea 
and  wrecked.  Held,  that  the  policy  on  the  homeward  voyage  never 
attached.     Parmater  v.  Cousins,  2  Camp.  235. 

37.  Policy  ^*  at  and  from  Sheemess  in  ballast  to  Charente,  and  back 
to  a  port  in  the  British  channel  and  London ;  from  the  date  thereof| 
till  the  ship  should  be  arrived  at  CharentCy  and  back  to  a  port  in  the 
channel  and  London  ;  on  freight  valued  at  the  sum  insured,  to  be 
deemed  interest  in  the  outward  voyage,  although  in  ballast."  The 
ship  was  freighted  for  the  voyage  in  question  by  a  charter-party, 
whereby  she  was  to  proceed  to  Charcnte  in  ballast,  and  there  Uie 
freighter  was  to  provide  her  with  a  full  cargo  of  brandy.  On  the  ar- 
rival of  the  ship  at  Charente,  she  was  put  under  an  embargo ;  and  after 
being  so  kept  for  six  months,  she  was  seized  and  condemned  by  the 
French  government.  Held,  that  the  freight  was  protected  by  the 
policy  wbule  the  ship  lay  at  Charente,  before  any  goods  were  put  on 
board,  and  that  the  underwriters  were  liable  for  a  loss  so  happening. 
Mackenzie  v.  Shedden,  2  Camp.  431. 

38.  Policy  at  and  from  Riga  to  the  United  Kingdom,  on  ship  and 
freight,  declared  to  be  in  continuation  of  two  other  policies,  which 
were  on  ship  and  freight  on  a  voyage  from  the  United  Kingdom  to 
the  ship's  port  of  discharge  in  the  Baltic,  during  her  stay  there,  and 
from  thence  back  to  her  port  of  discharge  in  the  United  Kingdomt 
The  ship  was  seized  and  condemned  at  Rig<h  before  she  had  dischaig* 
ed  her  outward  cargo.  Held,  that  the  first  policy  could  not  be  ap- 
plied to  the  outward  freight.     Bell  v.  Bell,  2  Camp.  475. 

39.  A  policy  at  and  from  a  foreign  port  attaches  when  the  ship 
has  arrived  there  in  good  physical  safety,  although,  from  political 
causes,  she  may  be  in  danger  of  condemnation.  Bell  v.  Belli 
e  Camp.  475. 

40.  Policy  on  goods  **  at  and  from  the  ship's  loading  port  or  ports 
in  Amelia  Island  to  London."  The  ship  never  touched  at  Amelia 
Island^  but  took  her  cargo  at  Tigre  Island,  which  lies  a  little  farther 
up  the  river  St.  Manfs.  Held,  that  the  policy  nevertheless  attach- 
ed, this  being  the  usual  mode  in  which  ships  in  that  trade  take  in 
their  cai^oes.     Moxon  v.  Atkins,  3  Camp.  200. 

41.  It  seems  that  a  policy  of  insurance,  at  and  from  Gihralter^  vrM 
attach,  if  the  ship  enters  Gihrcdter  bay,  although  she  does  not  actu- 
ally touch  at  the  garrison.  Park  v.  Hamond,  4  Camp.  344. ;  S.  C. 
)  HoU,  80, 
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Dunlioa  of.         42.  Where  the  same  person  insures  both  ship  and  cargo  to  a  p^- 

cular  port,  and  untU  moored  24  hours  in  safety ;  by  the  ship  ▼ohiirta- 
rily  touching  and  remaining  24  hours  at  another  port,  the  policy  m 
discharged.  Sectw,  as  to  the  policy  on  goods,  where  Oie  ^omiBSM 
on  the  two  is  by  separate  persons.  Leigh  v.  Mather,  1  Esp-  C.  412. 

43.  If  a  ship  insured  to  a  particular  port  is  forced  into  another  by 
■tress  of  weather,  where  she  discharges  part  of  her  cargo,  she  !• 
nevertheless  covered  by  the  policy  until  she  reaches  her  port  of  dia* 
charge.  j3/i7«',  where  she  seeks  the  port  voluntarily,  though  even  she  m 
covered  for  24  hours  after  mooring,  under  the  common  policy.  Leigh 
V.  Mather,  1  Esp.  C.  413. 

44.  A  delivery  on  board  a  private  lighter  (employed  by  the  con- 
signees),  discharges  the  underwriter  from  a  policy  on  the  goods 
"  until  safely  landed  :**  ««ctw,  where  delivered  to  a  public  ligfateri 
entered  at  Waterman*s  Hall.  Hurry  and  another  v.  The  Royal  Ex- 
change Assurance  Company,  8  Esp.  C.  289, ;  S.  C.  2  B.  &  P.  430- 

45.  A  policy  on  a  ship  at  and  from  a  place,  is  not  abandoned  by  a 
delay  in  sailing,  if  capable  of  explanation.     Grant  v.  liing,  4  Esp.  C. 

175.  ,  _ 

46.  A  ship  insured  for  a  certain  time  whilst  in  harbour  securely 
moored,  may  change  her  moorings.     v.  Westmore,  6 

Esp.  C.  109.  .  J    «     ' 

47.  If  a  ship  is  justly  seized  as  forfeited  for  smuggling,  and  after- 
wards restored,  the  underwriters  are  not  liable  for  any  damage  hap- 
pening to  the  ship  by  the  perils  of  the  sea,  in  the  interval  betweeu  tb» 
seizure  and  restoration.     Pipon  v.  Cope,  1  Camp.  434. 

48.  If  a  ship  with  goods  on  board,  insured  to  a  foreign  port,  learn- 
ing in  the  course  of  her  voyage  that  an  embargo  is  there  laid  on  all 
ships  of  her  nation,  waits  at  some  place  as  near  thereto  as  she  safely 
can  till  the  embargo  is  removed,  the  goods  will  in  the  mean  time  be 
protected  by  the  policy,  while  the  voyage  remains  legal :  but  if"  she 
might,  upon  sucli  an  occasion,  put  into  a  friendly  port  adjoining  to 
her  port  of  destination,  and  instead  of  doing  so,  she  sails  back  for  her 
port  of  outfit,  and  is  lost,  she  will  be  considered  as  having  abandoned 
the  voyage  insured,  and  the  underwriters  will  be  discharged.  Black- 
ciihagen  v.  The  London  Insurance  Company,  1  Camp.  454. 

49.  If  a  ship  insured,  on  arriving  off  her  port  of  destination  is  pre- 
vented from  entering  it,  from  its  being  in  the  hands  of  the  enemy,  or 
from  being  ordered  ny\  ay  by  the  English  commander  there,  the  policy 
doer;  not  remain  in  force  till  she  reaches  a  port.     Parkin  v.  Tunno, 
2  Camp.  59. 

50.  Goods  insured  to  Jl.,  that  port  beiqg  in  the  hands  of  dae 
enemy,  are  carried  to  B.,  and  afterwards  to  C,  their  condition  being 
here  inspected  for  the  first  time  from  the  original  sailing  of  the  ship, 
they  are  found  to  be  almost  entirely  destroyed  by  sea  damage,  which 
might  have  happened  partly  on  the  voyage  to  j9.  or  entirely  in 
passing  from  d.  to  C. ;  the  underwriters  are  not  liable  for  any  part 
of  this  loss,  there  being  no  distinct  evidence  that  the  goods  were  in* 
sured  while  they  were  protected  by  the  policy.     2  Camp.  69. 

51.  If  by  a  pohcy  of  insurance  the  ship  is  warranted  **  free  of  cap- 
ture and  seizure  in  her  port  or  ports  of  discharge,"  and  she  is  taken 
in  an  open  river  not  within  the  limits  of  any  regular  port,  wniting  for 
an  opportunity  there  to  discharge  her  cargo  in  a  clandestine  manner ; 
the  place  vfhere  she  is  taken  is  to  be  considered  her  port  of  discharge 
within  the  meaning  of  the  policy,  and  the  underwriters  are  not  liable 
for  the  loss.     Jarman  v.  Coape,  2  Camp.  613. 
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62.  Upon  a  common  policy  on  goods,  the  underwriters  are  dis- 
chaiged  if  the  goods  are  landed  at  die  port  of  destination  by  the  offi* 
cars  of  government  there,  and  are  lodged  in  the  government  ware- 
houses, if  this  be  the  usual  mode  in  which  goods  are  landed  at  that 
port ;  although  the  goods  insured  are  afterwards  confiscated  by  the 

Sovemment,  and  are  never  in  the   possession  oi  the  consignees* 
^rownv.  Carstairs,  8  Camp.  161. 

63.  Where  a  policy  of  insurance  contains  a  warranty  against 
seizure  in  port ;  if  the  ship,  to  avoid  such  seizure,  went  to  sea  before 
she  is  properly  loaded,  and  is  in  consequence  obliged  to  go  to  a  port 
out  of  the  course  of  the  voyage  insured,  the  underwriters  are  uot . 
liable  for  a  subsequent  loss.  O'Reilly  and  others  v.  Royal  £zcliange 
Insurance  Company,  4  Camp.  246. 

54.  Where  a  policy  of  insurance  contains  no  warranty  against 
seizure  in  port,  if  the  ship  to  avoid  such  seizure  runs  to  sea  before 
she  is  properly  loaded,  and  is  in  consequence  obliged  to  go  to  a  port 
out  of  the  direct  courne  of  the  voyage  insured,  the  underwriters  are 
liable  for  a  subsequent  loss.  O'Reilly  and  others  v.  Goune,  4  Camp. 
249. 

55.  Where  abandonment  is  requisite  to  a  total  loss,  it  must  be  made  Abandonment, 
by  the  assured  immediately  on  his  receiving  intelligence.     Able  v. 

Potts,  3  £sp.  C.  242. 

56.  The  assured  on  goods  consigned  to  a  particular  port  is  not 
entitled  to  abandon,  when,  on  reaching  the  port,  it  is  occupied  by  the 
enemy.     Lubbock  v.  Rowcroft,  5  £sp.  C.  50. 

57.  There  must  be  an  abandonment  of  freight  where  the  goods 
specifically  exist,  although  the  ship  is  incapable  of  prosecuting  the 
voyage.     1  Camp.  541. 

5S.  If  an  insurance  broker  requires  the  underwriters  upon  a  policy 
'to  settle  as  for  a  total  loss,  and  to  give  directions  for  the  disposition 
of  the  property  insured,  this  does  not  amount  to  an  abandonment. 
Parmater  v.  Jodhunter,  1  Camp.  511. 

59.  If  the  owner  of  a  ship  insured  hears  that  she  is  captured,  and 
thereupon  give  notice  of  abandonment  to  the  underwriters,  the  aban- 
donment stands  good,  and  he  may  proceed  as  for  a  total  loss,  if  she 
was  actually  once  captured,  although  he  knows  of  her  being  recaptured 
before  action  brought.     Bainbridge  v.  Neilson,  1  Camp.  237. 

60.  The  owner  of  a  cargo  of  flax-seed  insured  '<  at  and  from 
^imerica  to  Limerick,^^  himself  residing  at  that  place,  on  the  1 1th  of 
February,  1808,  received  information  that  the  ship,  with  the  flax-seed 
en  board,  had  been  detained  at  Philadelphia  by  the  American  em- 
bargo ;  but  did  not  give  notice  of  abandonment  till  the  11th  o^June 
following.  The  flax-seed  was  ialended  for  sowing,  and  might  have 
been  employed  for  that  purpose,  had  it  arrived  before  the  10th  of 
JMof/y  but  afterwards  would  have  been  scarcely  of  any  value.  Held, 
that  however  the  plaintiff  might  have  waited  till  the  10th  o(May  be- 
fore abandoning,  the  abandonment  on  the  11th  of  Jtme  was  out  of 
tune.     Kelly  v.  Walton,  2  Camp.  155. 

61.  An  insured  vessel  arrives  at  the  port  of  Kinsahy  on  the  24th  of 
November  ;  on  the  14th  December  a  second  survey  is  had,  when  it  is 
found  that  the  expenses  of  the  repairs  will  exceed  the  value  of  the 
ship  :  notice  of  abandonment  to  the  insurers  in  London  on  the  6th  of 
Jimuary  is  too  late.     Aldndge  v.  Bell,  1  Starkie,  498. 

62.  If  a  ship,  for  which  the  undenvriters  (when  a  demand  is  made 
upon  the  policy)  have  paid  as  for  a  lost  ship,  should  chance  to  turn 
upy  she  is  to  be  considered  as  abandoned,  and  will  belong  to  the  un« 
derwriters.    Uoustman  v.  Thornton,  1  Holt,  242. 
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63.  A  vessel  is  driven  into  a  port  where  there  ia  no  dock  to  reeeave 
her :  it  appeared  that  she  had  suffered  so  much  by  sea  perils  ttial, 
upon  examination  and  survey,  it  was  judged  expedient  to  break  her 
up,  and  to  sell  her  for  old  timber.  Held,  in  an  action  on  the  policy^ 
that  the  assured  was  bound  to  abandon  before  he  could  call  upon  the 
underwriters  for  a  total  loss ;  the  ship  not  being  a  tor«cAr,  bat,  however 
maimed  and  damaged,  existing  in  specie  as  a  ship.  Bell  and  others 
v.  Mixon,  1  Holt,  423. 

64.  An  adjustment  on  a  policy  is  conclusive,  unless  there  has  been 
fraud,  mistake  of  law,  or  of  fact  Christian  v.  Coombe,  2  Esp.  C.  4S9. 

65.  An  adjustment  is  not  conclusive  against  the  underwriter,  as 
where  made  under  a  mutual  error.     Sheriff  v.  Potts,    5  Esp.  C.  96. 

66.  An  underwriter  who,  upon  a  full  disclosure  of  facts,  has  signed 
his  initials  to  an  adjustment  on  the  policy  without  paying  the  loss,  is 
not  precluded  afterwards,  in  an  action  against  him,  from  taking  ad- 
vantage of  circumstances  with  which  he  had  been  made  acquainted, 
before  signing  the  adjustment     Harbertv.  Champion,  1  Camp.  184» 

67.  An  adjustment  is  not  binding  on  an  underwriter,  although  al 
the  time  of  signing  it  he  had  the  means  of  rendering  himself  ac- 
quainted with  the  history  of  the  voyage  and  the  manner  of  the  k>ss, 
if  his  attention  was  not  then  drawn  to  circumstances  he  aflerward^ 
learns,  by  which  the  underwriters  were  discharged.  Shq>herd  v* 
Chewter,  1  Camp.  274. 

68.  After  a  total  loss  and  adjustment  within  a  month,  and  whilst 
the  policy  remains  in  the  hands  of  the  broker,  the  initials  of  the  in- 
surer are  struck  out  of  the  adjustment  to  indicate  payment,  and  the 
broker  debits  the  insurer ;  he  is  still  liable  to  the  assured.  Fell  v. 
Pratt,  2  Starkie,  67. 

69.  Where  the  assured  claims  and  receives  the  return  prenumn 
due  upon  the  arrival  of  the  vessel,  and  the  pohcy  is  adjusted  upon  that 
footing,  he  cannot,  without  an  express  stipulation,  resoct  again  to  the 
underwriter  in  any  contingency  of  the  adventure.  May  and  others  v. 
Christie,  1  Holt,  67. 

70.  An  insurer  who  desires  the  assured  to  do  what  he  conceives 
to  be  the  best  under  the  circumstances,  is  bound  by  what  the  ktter 
does  in  the  exercise  of  a  sound  discretion.  Hagedova  v.  Whitmore, 
1  Starkie,  157. 

71.  If  a  policy  of  insurance  is  altered  as  to  the  subject  matter  insuf^ 
ed,  afler  the  risk  has  attached,  without  having  been  re^tamped,  it  is 
not  only  void  as  altered,  but  it  is  completely  vitiated,  and  ceases  to  be 
available  to  any  legal  purpose.  French  v.  Patten,  1  Camp.  72.,  180.  b* 

72.  A  policy  ^*  at  and  from  ^.  and  B.,"  is  not  vitiated  by  inserting^ 
without  the  consent  of  the  underwriters,  tlie  words,  "  both  or  either.'* 
Clapham  and  another  v.  Cologan,  3  Camp.  382. 

73.  A  policy  of  insurance  containing  a  warranty  that  tlie  ship  sliall 
sail  on  or  before  a  given  day,  may  be  altered  pending  the  risk,  by  a 
memorandum,  whereby  the  underwriters,  in  consideration  of  a  further 
pi^emium,  agree  to  cancel  the  warranty,  and  to  make  a  return  of  pie- 
mium,  if  the  ship  sail  witii  convoy.  Ilidsdale  and  others  v.  Sheddcn, 
4  Camp.  107. 

74.  A  policy  of  insurance  from  Calmar  to  Poitsnwuthy  is  altered 
with  the  consent  of  some  of  the  underwriters,  by  inserting  the  words 
"  or  Weymouth^^  after  PortsnwtUhy  the  plaintiff  cannot  recover  on  the 
altered  policy  against  an  underwriter  who  was  ignorant  of  the  alter- 
ation when  it  was  made ;  even  although,  upon  being  informed  of  the 
alteration,  he  said  that  he  would  not  toke  advantage  of  it*  Caoipbed 
T.  Christie,  2  Staikie,  64. 
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75.  A  policy  of  insurance  is  altered  by  striking  out  the  woirds  in  thd 
body  of  the  policy,  which  contained'a  warranty  to  sail  at  a  certain  time 
and  insetting  a  memorandnm  of  an  enlarged  time  in  the  margin. 
Some  of  the  underwriters  consented  to  the  alteration ;  but  the  de- 
fendanl  did  not  consent.  In  an  action  upon  this  policy,  held  that 
the  alteration  did  not  avoid  the  policy.  Fairlie  v.  G^pstie,  1  Hoh, 
331. 

76.  Where  separate  articles  are  jointly  insured,  upon  some  alone  of  Apportionmsnt. 
which  the  insurance  attaches,  the  assured  is  only  entitled  to  recover 

such  a  proportion  of  the  sum  underwritten  as  the  property  upon 
which  the  policy  attached  bore  to  the  whole.  Amery  v.  Rogers, 
I  Esp.  N.  P.  C.  207. 

77.  Held  that  the  under\mtcrs  on  goods  insured  from  London  to  A.Tsrag«  1oh« 
Demarara,  were  only  liaMe  to  an  average  loss,  where  the  ship,  being 
captured  and  recaptured  was  sent  into  St  Thomas's  stript  of  all  her 

hands,  and  the  captain  not  being  able,  on  his  arriva]  there,  to  procure 
a  iresh  crew,  or  to  raise  money  to  pay  the  salvage,  immediately  sold 
the  ship  and  cargo,  and  broke  up  the  adventure.  Underwood  t.  Ro* 
bertson,  4  Camp.  138. 

78.  Insurance  on  freight  on  a  voyage  from  A.  to  B.,  a  second  in* 
surance  on  freight  valued  at  10,000/.  on  a  voyage  from  A.  to  /^.,  and 
thence  to  C,  with  a  memorandum  that  if  the  ship  be  lost  at  J9.,  a 
settlement  should  be  made  as  if  she  had  on  board  an  entire  freight  to 
C  The  ship  earns  freight  to  the  amount  of  2500/.  on  her  voyage 
from  j9.  to  B.,  and  is  lost  at  //.,  the  assured  cannot  recover  ft>r  a 
greater  loss  tfian  7500/.     Roberson  v.  Majoribanks,  2  Starkie,  573. 

79.  An  action  lies  by  the  underwriter  having  paid  the  loss  against  Barratiy. 
the  ckptain  for  barratry.     Bird  v.  Thompson,  1  Esp.  C.  339. 

80.  If  a  broker,  authorized  to  advertise  a  ship  as  a  general  ship  to  Brokerv 
a  particular  port,  in  his  advertisement  warrants  that  she  shall  sail  with 
convoy,  though  contrary  to  his  directions,  the  warranty  binds  the 
owner.     Rinquist  v.  Dichell,  3  Esp.  C.  64. ;  S.  C.  Abbott  on  Shipp* 

Pari  2.  c.  2,  8. 

81.  If  a  merchant  orders  an  insurance  broker  to  effect  a  policy  of 
insurance  for  him  on  a  cargo  of  com,  without  giving  any  directions 
as  to  those  with  whom  the  policy  is  to  be  efiected,  and  the  insurance 
broker  effects  the  policy  with  one  of  the  chartered  companies,  by 
whose  policies  corn  is  warranted  against  partial  losses  although  the 
•hip  be  stranded ;  upon  this  cargo  eSler  a  stranding  of  the  ship,  the 
mercj^nt  cannot  maintain  an  action  against  the  insurance  broker  for 
not  effecting  the  policy  with  private  underwriters,  who,  by  the  com- 
mon form  of  a  policy  of  insurance,  would  have  been  liable  for  this 
partial  loss.     Comber  v.  Anderson,  1  Camp.  523. 

82.  Although  an  insurance  broker  is  bound  to  obey  the  positive 
directions  of  the  assured  to  abandon,  yet  if  it  is  referred  to  his  discre- 
tion, whether  to  abandon  or  not,  and  he  acts  bona  fide,  he  is  not 
liable  to  an  action  for  neglecting  to  abandon.  Comber  v.  Anderson, 
1  Camp.  525. 

83.  If  an  insurance  broker  keeps  a  policy  he  has  effected  in  his 
hands,  he  is  bound  to  use  reasonable  diligence  to  procure  the  under- 
writers to  settle  and  p&y  any  loss  that  may  happen  upon  it.  Bous- 
field  v.  Creswell,  2  Camp.  545. 

84.  If  an  hisurance  broker  living  at  a  distance  from  his  principal, 
upon  a  loss  happening,  gives  him  credit  in  account  for  the  money 
due  from  the  underwriters,  he  cannot  a  considerable  time  afler,  make 
a  demand  upon  him  for  tho  amount  of  the  sums  subscribed  by  several 


[ 


Si2  INSURANCE.  [Nisi  Priot 

•f  the  underwriters   who  have  become  insolvent  without  .payiDgr. 
Jameson  v.  Swainstone,  2  Camp.  546.  n.  -^ 

85.  The  authoritj  of  a  broker  employed  to  efiect  a  policy  of  insu- 
rance may  be  revoked  after  the  underwriters  have  signed  the  shp,  tiH 
such  time  as  they  have  actually  cnibscribed  the  policy,  and  if  the 
broker  havingj^rocured  a  slip  to  be  written  on  terms  within  the  scopo 
of  his  origui^authority,  receives  an  intimation  from  his  pnacipals 
thnt  they  will  not  submit  to  these  terms,  and  afterwards  e^cts  the 
policy  and  pays  premiums  to  the  underwriters,  he  can  maintain  no 
action  against  his  principals  for  commission  or  money  paid.  War- 
wick v.  Slade,  3  Camp.  127. 

86.  As  soon  as  an  insurance  broker  has  received  credit  in  account 
with  an  underwriter  for  a  loss  upon  his  policy,  his  principal  may  main- 
tain money  had  and  received  against  him  to  recover  the  amount,  and 
in  such  action,  if  the  underwriter's  name  is  erased  from  the  policy,  the 
defendant  can  neither  dispute  the  liability  of  the  underwriter  for  the 
loss  nor  his  own  receipt  of  the  sum  subscribed.  Andrew  v.kSobin- 
son,  3  Camp.  199. 

87.  Insurance  brokers  holding  a  policy  for  the  purpose  of  adjust- 
ing a  loss,  siiftered  an  underwriter's  name  to  be  struck  out,  upon  his 
signing  the  adjustment ;  he  gave  them  credit  in  his  books  for  the  loss, 
and  became  bankrupt ;  but  they  never  took  credit  foir  the  amount  m 
their  books :  on  the  contrary,  they  gave  the  assured  notice  of  the 
bankruptcy,  and  there  was  aflenvards  a  settlement  of  accounts  be- 
tween the  brokers  and  the  assured,  comprehending  the  policy  in 
question,  in  which  no  demand  was  made  upon  them  in  respect  of  the 
bankrupt's  subscription.  Ruled,  that  they  were  not  liable  to  the 
assured  for  the  sum  due  from  the  bankrupt  on  the  policy.  Ovibgton 
v.  Bell  and  another,  3  Camp.  237. 

88.  Where  a  ship  was  condemned  for  carrying  simulated  papers, 
and  the  policy  containing  no  liberty  to  do  so,  the  assured  could  not 
recover  upon  it :  held,  that  an  action  could  not  be  maintained  against 
the  insurance  brokers  for  having  neglected  the  premiums  and  duties, 
contrary  to  tlie  instructions  given  them  for  effecting  the  policy,  as  in 
the  result  the  assured  were  not  damnified  by  this  neglect.  Fomin  v. 
Oswell  and  another,  3  Camp.  357. 

89.  Insurance  brokers  are  not  liable  to  an  action  for  neglecting  to 
insert  in  a  policy  a  liberty  to  carry  simulated  papers,  if  the  written  in- 
structions given  to  them  contain  no  direction  for  that  puipose,  although 
it  may  have  been  verbally  communicated  to  them  that  simulated  pa- 
pers were  to  be  used  in  the  voyage.  Fomin  v.  Oswell  and  ano^cr, 
3  Camp.  367. . 

90.  Insurance  brokers  were  ordered  to  effect  a  policy  *^  at  and 
from  Teneriffe  to  London."  Held  that  they  were  liable  for  not  in- 
serting in  it  a  liberty  '*  to  touch  and  stay  at  all  or  any  of  tlie  Canary 
Islands,"  that  being  usually  inserted  in  policies  from  Tenerifle.  Mal- 
lough  V.  Barber  and  others,  4  Camp.  150. 

91.  Insurance  brokers  holding  a  policy  on  which  a  loss  has  hap- 
pened, come  to  a  general  settlement  of  their  account  wilji  one  of  the 
underwriters,  including  his  subscription  to  this  policy,  and  for  tiie 
balance  found  due,  which  was  rather  less  than  the  amount,  take  a  bill 
of  exchange  from  him  at  three  months,  but  without  erasing  hi^s  namo 
from  the  policy  ;  this  bill  they  retain  in  their  own  potsses.sion,  and  on 
the  underwriter's  becoming  bankmpt,  prove  it  upon  his  estate  as  a 
debt  due  to  themselves.  Held,  that  under  these  circumstances,  they 
were  liable  to  the  assured  for  the  amount  of  tiio  suoscriptiou.  >>  il- 
Vinson  v.  Cla^  and  another,  4  Camp.  171. 
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92.  In  an  action  for  premiums  oflnsurailce  by  the  executors  of  Jin 
underwriter  against  an  insurance  broker,  he  cannot  set  off,  or  deduct 
returns  of  premiums  which  accrued  after  the  death  of  the  testator. 
HoustouQ  and  others  v.  Robertson,  4  Camp.  342. ;  S.  C.  1  Holt,  8& 

93.  Where  an  insurance  broker,  when  instructed  to  effect  a  policy 
on  goods,  is  informed  that  they  w«re  loaded  at  a  prior  port  to  that 
fr6xn  which  the  risk  is  to  commence,  he  is  liable  to  an  action  for  ne- 
gligence, if  he  effects  the  policy  in  the  common  form,  "  beginning  t)ie 
adventure  upon  the  said  gooda  from  die  loading  thereof  aboard  the 
said  ship."     Park  v*  Hamond,  4  Camp.  344. ;  S-  C*  1  Holt,  80. 

94.  Where  ^.  at  MiUaga,  directs  by  letter  his  broker  in  London 
to  insilre  1000/.  on  goods  shipped  on  board  the  Pearl  from  Qibraltar 
to  BubHn ;  and  in  the  conclusion  of  his  letter  adds,  <<  I  take  the  risk 
on  myself  from  this  [Malaga]  to  Gibraltar  bay,  where  I  shall  send 
my  letters  on  shore."  Held  that  the  broker  was  liable  to  an  action 
for  negligence,  in  not  stating  in  tlie  policy  that  the  goods  were  loaded 
at  Malaga,     Park  v.  Hamond,  1  Holt,  p.  80i 

95.  An  insurance  broker  is  not  entitled,  upon  thd  ground  of  any 
usage  of  trade,  to  a  commission  of  twelve  per  cent,  on  the  balances 
which  he  pays  over  to  the  underwriters  who  employ  him.  Such 
allowance,  however  general  it  has  been,  is  a  gratuity  merely,  and  not 
of  right.  Nor  can  it  be  claimed,  but  upon  tlie  footing  of  contract^ 
either  express  or  implied,  between  the  parties.  Levi  and  others  vs 
Barnes,  1  Holt,  412. 

96.  A  concealment  of  the  time  of  sailing,  and  of  tlie  fact  of  the  ar-  Cdnceatrtrtv^ 
rival  of  a  vessel  which  left  with  the  one  insured  is  matenal.     MMn- 

drew  V.  Bell,  1  Esp.  C.  373. ;  Webster  and  another  v.  Foster,  Id. 
407* 

97.  It  is  unnecessary  to  disclose  to  the  uiidorwriter  the  former 
accidents  which  had  befallen  the  ship ;  all  that  is  requisite  is  tliat  ho 
be  mauAe  acquainted  with  her  state  at  the  time  of  insurance.  Free- 
land  and  others  v.  Glover,  6  Esp.  C.  14. 

98.  If  the  owner  of  a  ship  receives  a  letter  from  the  captain,  writ- 
ten dn  her  arrival  in  a  foreign  port,  giving  sudh  an  account  of  her  as 
to  render  it  probable  that  she  mu.st  remain  there  for  the  purpose  of 
being  repaired,  beyond  the  time  that  would  be  necessary  for  her  to 
take  in  her  cargo  ;  this  letter  need  not  be  communicated  to  the  under- 
writers, in  effecting  a  policy  of  insurance  upon  her,  at  and  from  the 
foreign  port  to  a  port  in  England ;  unless  information  on  the  subject 
be4)articularly  called  for.     Beckwith  v.  Sydebotham,  1  Camp.  116. 

99.  According  to  the  usage  of  the  S'exofoundland  trade,  wheat 
ships  arrive  on  die  coast  they  are  either  employed  for  some  time  in 
fishing  (called  banking),  or  they  make  an  intermediate  voyage  in  tho 
Jlmerican  seas,  before  beginning  to  take  their  homeward  cargo^ 
during  which  they  are  protected  by  a  separate  policy.  Therefore,  in' 
•Meeting  a  policy,  '<  lost  or  not  lost  at  and  from  J^Tewfoundland  to  a 
port  in  Europty^^  although  the  ship  is  to  be  employed  in  banking,  it  is 
not  necessary  to  disclose  the  fact  to  the  underwriters,  as  their  risk 
only  commences  ffom  the  time  when  the  banking  ends,  and  tbcy  aro 
bound  to  know  the  nature  and  circumstances  of  tlkC  Iminch  of  tradei 
to  which  the  policy  relates.  If  tho  usage  is  general,  it  makes  no  dif- 
ference for  this  purpose,  that  it  is  not  uniform.  YaUance  v^  Dewar, 
1  Camp.  503.  ^  ^ 

100.  Nor  where  the  ship  is  to  take  an  intermediate  voyage,  is  i( 
liecessary  to  diBck>s«  this  to  the  underwriters.  Oujjfier  v.  Jennin^, 
1  Camp.  505.  n. 

Vol,  V.  70 
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101.  So,  llie  usage  being  for  ships  to  load  apart  of  their  cargo 
vithoutside  the  bar  of  Oporto,  a  ship  insured  at  and  from  that  plac^ 
may  do  so,  without  leave  being  given  by  the  policy,  or  any  disclo* 
sure  being  made  upon  the  subject     Kingston  v.  Enibbs,- 1  Carop« 

508.  n. 

102.  The  assured  on  a  policy  at  and  from  Rigay  are  in  possessiov 
of  a  letter  from  their  correspondent  there,  stating  that  an  order  for 
sending  the  papers  of  all  ships  arriving  at  that  port  to  Peter^mrgk 
had  produced  a  great  sensation,  intimating  that  the  papers  of  the  ship 
insured  had  been  sent  to  Petersburgh  accordingly,  and  expressii^ 
considerable  apprehensions  for  her  safety.  Tliis  letter  is  not  commu- 
nicated to  the  underwriters,  but  the  broker  informs  them  of  the  fact 
of  the  ship's  papers  being  sent  to  Pelenhurgh.  Held,  that  the  poli- 
cy was  not  vitiated  en  the  ground  of  concealment  by  the  non«coimnii» 
nication  of  the  letter.     BeH  v.  Bell,  2  Camp.  479. 

103.  Policy  "  on  forty  carboys  of  vitriol  ;"  they  were  carefully 
stowed  on  deck ;  but  caught  fire,  and  were  necessarily  thrown  over« 
board  during  the  voyage  :  carboys  of  vitriol  are  sometimes  stowed  od* 
the  deck,  and  sometimes  bedded  in  sand  in  the  hold,  where  they  mn 
considered  safer.  Held  that  the  underwriters  in  this  case  wereHable^ 
although  there  was  no  communication  to  them  that  the  carboys  wenv 
to  be  stowed  on  deck.     Da  Costa  v.  Edmunds,  4  Camp.  142. 

104.  It  is  the  duty  of  the  assured,  not  only  to  eomnum'cate  to  the 
underwriter  articles  of  intelligence  which  may  afito  his  choice  wbe* 
ther  he  will  insure  at  all,  and  at  what  premium  he  wi&  iDBiire,  but  l3Le^ 
wise  all  rumours  and  reports  which  may  tend  to  enhance  the  magoi- 
tude  of  the  risk.     Durrell  and  another  v.  Bedesley,  1  Holt,  283. 

106.  In  effecting  a  policy  of  insurance,  acireumstance  of  intelli- 
gence, inserted  in  Lloyds  lists  need  not  be  eonmunicated  to  the 
underwriters,  however  important  it  may  be  to  the  computation  of  the 
risk ;  for  it  is  to  be  presumed  within  their  knowledge,  and  to  be  taken* 
into  account.     Friere  v.  Woodhouse,  1  HoH^  572. 

Damagss.  106.  In  the  case  of  foreign  insurance,  the  rate  ef  exchange  when" 

the  underwriters  are  called  upon,  is  the  standard  of  payment     Thel- 
luson  V.  Bewick,  1  Esp.  N.  P.  C.  77. 

107.  It  seems  that  any  necessity  will  justify  a  deviation,  unless  it 
might  have  been  prevented  by  due  precaution.  Woolf  v.  Claggett, 
8  Esp.  C.  257. 

108.  The  master  of  a  merehantman,  whfle  taking  in  faiis  loading  at 
a  foreign  port,  is  ordered  by  the  cq^tain  of  a  king's  ship  to  go  out  to 
sea  to  examine  a  strange  sail  discovered  in  the  ofling,  bearing  enc* 
mies'  colours  :  without  remonstrating,  and  without  any  force  or  Chre^ 
being  employed  to  influence  his  determination,  he  obeys ;  and  finding 
the  strange  sail  to  be  a  neutral,  he  returns  to  port.  Held,  that  this 
was  an  unexcused  deviation,  which  vacated  a  policy  on  goods  on 
board  die  merchantman.     Phelps  v.  Auldjo,  2  Camp;  350. 

109.  Where  a  ship  insured  to  MariiniqHe  wid  oU  or  any  of  the 
Windward  and  Leeward  Islands,  landed  the  greatest  part  of  her  car- 
go at  Martinique  and  mailed  with  the  residue  to  AntiguOj  where  siie 
Was  wrecked,  w^ile  stopping  partly  to  dispose  of  the  residue  of  the 
outward  cargo,  and  partly  to  obtain  a  homeward  cargo,  held  that  the 
underwriters  were  not  liable.     Inglis  v.  Yaux,  3  Camp.  437. 

110.  Where  a  ship  was  insured  from  London  to  Berhict,  with  an 
extensive  liberty  of  touching  and  trading  at  all  places ;  held,  that  by 
putting  into  Madeira  and  staying  there  aAer  the  convoy  with  which 
she  sailed  had  proceeded  on  the  voyage,  she  was  guilty  of  a  deyiation 
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which  dittdmigefl  "&»  miderwriters  ;  bat  aemUey  that  as  the  captain 
did  QCt  know  when  the  cooToy  sailed  away,  and  expected  to  over- 
take it,  this  was  not  a  dea&riing  of  cofway  withia  the  meaning  of  the 
convoy  act.     WflliaiQs  y.  Shee,  8  Camp.  469. 

111.  A  vessel  may  deviate  somewhat  from  the  straight  line  of  her 
tiacfc  to  seek  for  convey ;  and  Ifae  captain,  mdess  express^  prohibited 
by  the  terms  of  the  policy,  may  alwajrs  do,  when  insured,  whatever 
it  weuld  be  expedient  for  the  common  security  to  do,  if  uninsured. 
D'Aguilar  v.  Tobin,  1  Holt,  185. 

112.  A  vessel  insured,  warranted  the  property  of  a  neutral  nation,  Decaments. 
must  have  on  jMaid  the  necessary  documents  requisite  for  her  pro- 

tectioa  by  the  treaty  between  the  neutral  and  belligerent.  Rich  v» 
FaiiKer,  2  £sp.  G.  Q15. 

113.  If  a  ship  insured  is  condemned  for  carrying  simulated  papers 
contrary  to  the  law  of  qations,  without  havins  any  lu)erty  in  the  pohcy 
40  do  so,  the  underwriters  are  discharged.  Honeyer  v.  Lushington, 
3  Camp.  85. 

114.  There  is  not  an  imphed  warranty,  on  the  part  of  the  owner  of 
goods  insured,  that  the  ship  shall  be  in  all  respects  properly  docn- 
menAed.  Therefore,  where,  from  an  omission  of  the  captain,  the 
goods  insured  on  a  voyage  from  this  country  to  a  Ibreiga  port  are 
not  mentioned  in  the  ship's  manifest,  as  required  by  13  &  14  C«  9. 
c.  11.  and  other  statutes,  but  the  loss  is  not  occasioned  by  this  de- 
fect, the  underwriters  are  liable,     Carruthers  v.  Gray,  3  Camp.   142. 

115.  In  an  action  en  a  valued  policy,  it  is  no  defence  to  prove,  that  Doabla. 
the  assured  have  received  the  amount  of  the  viduation  in  this  policy 

from  the  underwriters  on  another  pohcy,  if  the  subject  matter  insured 
be  proved  to  be  of  a  value  equal  to  the  sum  received  and  that  sought 
to  be  recovered.     Bousfield  v.  Barnes,  4  Camp.  228. 

1 16.  If  goods  are  fraudulently  over-valued  in  a  pohcy  of  insurance,  Praad. 
with  intent  to  cheat  the  underwriters,  the  contract  is  entirely  vitiated, 

and  the  assured  cannot  recover,  even  for  the  value  actually  on  board* 
Haigh  and  others  v.  De  la  Cour,  3  Camp.  319. 

117.  The  underwriters  on  a  pohcy  of  insuruice  ere  not  discharged  N«fflinncs^ 
by  an  act  on  the  part  of  the  assured,  which,  to  a  certain  degree,  in- 
creases the  risk,  if  it  does  not  amount  to  culpable   negligence* 
Therefore,  where  three  Spanish  prisoners  of  war  were  received  on 

board  a  slup,  and  allowed  the  free  range  of  it,  who  might  have  been 
reasonably  expected  to  conduct  themselves  peaceably  during  the 
voyage,  but  who  joined  in  a  mutiny,  and  assisted  to  run  away  with 
the  ship,  the  underwriters  were  held  liable  for  a  loss  so  hsppcning. 
Toulmin  v.  Ingits,  1  Camp.  421. 

118.  If,  through  the  negligence  oE  the  owner  of  a  ship  insured, 
the  mariners  barratrously  cany  smuggled  goods  on  board,  whereby 
the  ship  is  seized  as  forfeited,  the  underwriters  are  not  liable  for  the 
loss.     Pipon  v.  Cope,   1  Camp.  434. 

^19.  A  pohcy  on  goods  is  not  vitiated  by  the  slup  violating  thQ 
convoy  act,  without  the  phvity  of  the  assured.  Edwards  v.  Footaer, 
1  Camp.  530. 

120.  If  a  tiro  arises  on  board  a  ship  from  the  damaged  quality  of 
goods  on  board,  wlkicli  are  insured,  tlie  underwriters  are  not  liable ; 
but  if  tbe  loss  ib  not  occasioned  by  tUe  damaged  state  of  the  goods 
on  board,  the  policy  is  not  vitiated  by  the  fact  not  having  been  dis- 
ck>sed  to  the  underwriters  tliat  the  goods  were  dcunaged,  though  that 
n^ight  have  a  tendency  te  oncreuse  tbo  ri^k.  IJoyd  v.  Dubois,  9 
Camp.  133. 
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m.  Where  there  are  no  convoys  appointed  at  the  poit  &om  whidb 
h  ship  commences  her  homeward  yojage,  she  is  not  bound  to  call 
for  conroy  at  a  port  in  the  course  of  the  voyage  from  which  convoys 
ar?  appointed.  Park  v.  Haroond,  4  Camp.  344. ;  S.  C»  1  Holt,^  80. 
'  122.  Ships  sailing  from  foreign  ports  are  not  within  the  convoy 
act,  unless  there  are  persons  at  those  ports  authorised  to  grant 
convoy  or  licenses.  And  it  is  not  sufficient  to  show,  that  convoys 
have  been  actaally  appointed  from  those  ports,  but  proof  must  be 
given  that  there  are  persons  stationed  theie,  legally  authorised  by 
thQ  admiralty  to  appoint  them.     D'Aguilar  v*  Tobin,  1  Holt,  185. 

123.  An  association  of  ship-owners  for  the  mutui^  protection  of 
^acfa  other's  property,  pay  each  into  the  liands  of  a  treasurer  a  sum 
proportioned  to  his  property  in  the  shipping,  as  a  fund,  and  each  mn 
derwrites  on  the  other's  shipping  a  sum  proportioned  to  his  property 
in  said  fund,  no  one  being  answerable  for  the  other  :  losses  are  pay- 
able out  of  said  fund.  Held,  that  this  was  not  within  the  prohibition 
of  statute  6  G.  1.  c.  IS.     Harrison  v.  Miliar,  2  £sp.  C.  513<r 

124.  A  policy  in  the  common  form  by  an  insurance  club,  where 
the  members  are  not  responsible  for  the  solvency  of  each  other,  is 
valid,  altheugh  the  sums  which  they  respectively  insure  are  not 
spccitied  on  the  face  of  the  policy.     Do  well  v.  Moon,  4  Camp.  166. 

125.  An  action  cannot  be  maintained  oaa  policy  of  insurance, 
where  the  plaintilTs  interest  is  founded  on  a  bottomry  bond  made 
jointly  to  the  plaintiif  and  another,  although  they  are  general  partners 
in  trade.     Everth  v.  Blackbume,  2  Starkie,  66, 

126.  Where  a  policy  in  tlie  common  printed  form  on  alup  and 
goods  contains  a  written  memorandum,  declaring  the  insurance  to  be 
on  goeds,  a  general  averment  is  proper,  that  the  defendant  became  an 
assurer  on  tho  premises  in  the  policy  mentioned*  Ilaughton  v.  £w- 
tMink,  4  Camp.  89. 

127.  In  policy-causes  a  judge  at  chambers  will  make  an  order  for 
the  assured  to  produce,  upon  affidavit,  to  the  underwriters  all  papers 
ill  (he  possession  of  the  former  relative  to  the  mattocB  in  issue.  Gold- 
schmidt  v.  Marryat,  1  Camp.  562. 

128.  AVhere  there  is  an  insurance  on  ship  and  freight,  and  the  ship 
has  arrived  in  safely  and  earned  freight,  the  assured  cannot  after- 
wards claim  a  return  of  premium  on  tho  ground  that  he  had  no  in- 
surable interest,  on  account  of  a  defect  in  his  title  to  the  ship. 
M'Cuiloch  v.  Royal  Exchange  Assurance  Con^Mmy,   3  Camp.  406. 

129.  The  assured  were  held  not  entitled  to  a  return  of  premium 
ppon  a  policy  at  and  from  a  place  witliin  the  limits  of  the  South  Sea 
Coinpany^s  charter,  the  ship  being  without  a  license  from  the  South 
Sea  Company  at  the  commencement  of  the  risk,  and  up  to  the  lime 
of  her  loss,  altliough  the  assured  procured  a  license  as  soon  as  thoy 
could,  and  before  they  knew  of  her  loss,  and  the  hcense  was  made  to 
relate  \o  a  time  antecedent  tp  the  loss.  •  Cowie  and  others  v.  Barber, 
4  M.  &  S.  16.  ;  S.  C.  4  Camp.  100. 

130.  Where  there  is  an  insurance  on  freight,  if  the  ship  be  char- 
tered for  tlie  voyage,  and  is  guiky  of  a  deviation  after  sailing  upon 
it,  and  before  any  goods  are  loaded,  the  assured  are  not  entitled  to 
any  return  of  premium  for  short  iiUerest.  Moses  and  another  y. 
Pratt,  4  Camp.  297. 

131.  A  voyage  from  Riga  to  Hull  is  commenced  before  a  license 
has  been  obtained,  which  is  necessary  to  legalise  the  voyage,  but 
Milder  a  reasonable  expectation  that  a  license  has  been  obtained,  ^n 
insurance  having  been  effected  Jiere  by  an  agent  in  Enghn4t  afl^r  <l 
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license  had  been  obtained,  the  assured  is  entitled  to  a  retnm  of 
premium.     Henty  v.  Stamforth,  1  Staifcie,  254» 

132.  If  it  is  said  in  a  letter  that  a  ship  will  sail  from  SL  Domingo  Representation. 
in  the  month  of  Odohwy  it  is  generally  understood  that  she  will  not 

sail  till  the  25th  of  the  month.     Ohauraod  v.  Angerstein,  Peake,  48. 

133.  A  representation  made  by  an  insurance  bioker,  when  the 
names  of  tiie  underwriters  are  put  upon  a  slip,  is  binding  on  the 
assured,  unless  qualified  or  withdrawn  by  soma  communication  upon 
the  subject,  between  the  time  and  the  execution  of  the  policy.  Ed- 
wards V.  Footner,  I  Camp.  530. 

134.  A  fepresentation  made  to  any  underwriter,  except  the  first 
on  the  policy,  is  not  to  be  considered  as  made  to  subsequent  under^ 
writers.     Bell  v.  Carstairs,  2  Camp.  543. 

135.  Inefiectingapolicy  of  insurance  from  Russia  to  this  countiy, 
while  the  ship  was  on  the  outward  voyage,  the  broker  represented  to 
the  underwriters  that  a  caigo  was  ready  for  her,  and  she  was  sure 
to  be  an  early  ship  :  held,  that  this  amounted  only  to  a  representation 
of  what  was  Bxpecitd  on  the  part  of  the  assured,  and  that  the 
underwriters  were  liable,  although,  from  the  delay  in  beginning  to 
load  the  cargo,  the  voyage  hoipe  was  turned  from  a  sui^^mer  to  a 
winter  risk.     Hubbard  v.  Glover,  8  Camp.  313. 

136.  Under  a  policy  at  and  from  a  place,  it  is  not  necessary  that  Sea-worthlne«. 
the  ship  should  be  sea-worthy  at  the  time  of  the    insurance  ;  there- 
fore, a  delay  in  making  necessaiy  repairs  will  not  vacate  the  policy. 

Smith  V.  Surridge,  4  j^sp.  C.  25. 

137.  A  ship,  to  be  sear  worthy,  must  be  rendered  as  secure  as 
possible  from  capture,  as  well  as  from  the  perils  of  the  sea.  Wad- 
deibum  v.  Bell,  1  Camp.  1. 

138.  Where  a  vessel,  engaged  in  the  southern  whale  and  sW 
fishery,  and  witf^  liberty  to  chase  and  capture  prizes,  is  insured  in  Ath 
gusi  1S07,  with  a  retrospect  to  1st  August  1S06,  although  at  the 
time  of  her  insurance  she  was  not  competent  to  pursue  all  the  pur- 
poses of  her  voyage,  her  crew  being  reduced  by  death  and  casualties ; 
if  she  had  a  competent  force  to  pursue  any  part  of  her  adventure, 
and  could  be  safely  navigated  home,  she  is  to  be  deemed  sea^worthy. 
Hucks  and  others  v.  Thornton,  1  Holt,  30. 

139.  An  answer  by  underwriters,  on  being  informed  of  a  partial  '^^^^  ^^^* 
loss,  *<  that  the  assured  would  do  the  best  he  could  with  the  damaged 
property,"  is  not  an  assent  to  consider  the  loss  a  total  one.  Thelluson 

V.  Fletcher,  1  Esp.  N.  P.  C.  73. 

140.  An  assured  cannot,  by  the  mere  act  of  abandoning,  make 
that  loss  total  which  is  only  partial.  Thelluson  v.  Fletcher,  1  Esp. 
N.  P.  C.  73. 

141.  If  a  ship  insured  is  captured,  carried  into  a  neutral  port,  and 
sold  to  the  captain  on  aceoimt  of  the  owners,  the  assured  not  having 
previously  abandoned  cannot  recover  for  a  total  loss.  M'Masters  v. 
Nheolbred,  1  Esp.  C.  237. 

142.  Goods  protected  by  a  valued  policy,  being  captured,  are 
condemned  as  lawfiil  pris^e,  the  captors  paying  the  freight.  The 
assured  may,  nevertheless,  recover  as  for  a  total  loss.  Marshall  v. 
Parker,  2  i'amp.  69. 

143.  The  Royal  Excliange  Assurance  Company  is  liable  fbra  total 
loss  upon  a  cargo  of  com,  where  a  ship,  from  the  perils  insured 
against,  becomes  incapable  of  pursuing  the  voyage,  and  another 
vessel  cannot  be  procured  to  forward  the  corn  to  its  port  of  deatiii- 
ation.    Wilson  V.  Rf  £•  Ass.  Co.  2  Camp.  623. 
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144.  Wbeitt  a  riiip  is  obliged  to  pot  back,  tad  te  dnnge  die 
has  flUBtained  Is  of  sttdi  a  natore  that  flbe  cvmat  ponme  ber  Tojage, 
and  other  ship*  cwnot  be  fNMKmed  to  taioe  the  caigo,  this  ia  a  total 
laaa  of  ship,  ewBg%  and  fia^gfat,  hoffever  mcoosidoFaUe  the  damage 
suatained  mav  be,  becaoae  ^  voyage  in  coiiteB>{ifaikion  is  UmK. 
Manning  v.  NeWuaa,  2€ainp.  084.  o. 

146.  It  is  atipulatod  by  a  poUcy  of  insttraoce  from  ittgw  to  tiie 
Vniitd  EjMgdemi  **  that  if  te  ship  abouid  onH  load  a  caiga  at  Bigm 
by  any  act  of  the  Ruman  goveminent,  the  aaswed  were  to  receive 
*  a  totiJ  lose."  The  ship  is  seized  and  coadeoiDed  by  the  Rutnmm 
goverameiit  before  her  outwerd  caigo  is  dischaiged.  This  is  a  total 
loss  witliin  the  meaning  of  the  p<dicy,     B^  v.  Beil,  3  Caoop.  475. 

146.  Where  goods  were  insured  ^  at  and  from  London  to  Qae6ecv 
warranted  free  of  particiiiar  avenge,"  and  the  ship  waa  driven 
back  from  the  banks  of  JVeWbiM^totui,  and  obliged  to  pot  into 
JGnaaiej  where  it  was  imposaibre  to  repair  her  so  as  to  enaible  her  to 
complete  the  voyage  the  same  season)  and  the  goods,  which,  though 
not  of  a  perishable  nature,  were  to  a  certain  degpee  damaged,  could 
not  be  ft>rwarded  the  same  season  by  any  other  conveyance  :  hekl, 
tliat  the  assured  could  not,  by  giving  notice  of  abandonment,  come 
vpon  the  underwriters  for  a  totu  loss.  Anderson  v.  Wallia,  3  Camp. 
440. 

147.  Where  there  is  a  valued  policy  on  freight,  and  the  ship  ja 
lost  white  taking  in  her  caigo,  the  assured  can  ooly  recover  for  the 
freight  of  the  goods  actually  on  board,  unless  a  ftdl  cargo  be  then 
provided  for  her,,  or  there  be  a  contmct,  either  written  or  parol,  to  aop. 
ply  one.     Patrick  v.  Eames,  3  Camp.  441. 

148.  Goods  having  been  detained  by  a  foreign  power  are  after- 
wards restored  ;  as  j^tween  the  assnrer  and  the  assured,  a  yieliUng 
up  of  the  goods  qwm  in  iniegro^  is  to  be  oonsidered^as  a  reslofatk>n, 
notwithstanding  some  spdUation  during  the  detention.  Jordaine  v. 
Cornwall  and  others,  1  Starkie,  6. 

.  149.  If  a  ves^l  be  so  shattered  by  a  storm  that,  in  the  opimon  of 
(he  master  who  exercises  a  fair  and  honest  discretion  on  the  subject, 
she  cannot,  without  iromment  peril  to  the  lives  of  the  crew,  proceed 
9n  her  voyage,  and  cannot  be  repaired  but  at  an  expeoae  eMreeding 
the  amount  of  a  total  loss,  and  he  accofdingly  abandons  and  arils 
ber;  the  owner  may  recover  from  the  insurer  as  for  a  total  lose,  al- 
though it  evidently  tuins  to  be  po^sihie  ^i^  tiie  vessel  mi^  hare 
proceeded.     Robertson  v.  Carruthnv,  %  Staifcie,  671.  • 

150.  If  a  cargo  be  so  much  damaged^  that  it  is  not  fit  to  be  sent 

£>rwanl  to  a  market,  the  assured  may  abandon  as  for  a  total  leas. 

Gemon  v.  Royal  Exchange  Assurance  Company,  6  Taunton,  383.  ; 

D«  C. )  Hok,  49. 

Warranty,  151.  An  inaurance  is  declared  to  «<  be  on  the  cargo,  being  lOBI 

wkat  is.  hhds.  wine."     This  does  not  amount  to  a  warranty  that  the  wine 

constitutes  the  whole  cargo,  and  that  no  other  goods  shall  be  taken 
on  board.     MuUer  v.  Thompson,  2  Camp.  610. 

152.  Insuring  a  ship  by  an  English  aotardoes  not  amoanC  to  a 
warranty  or  a  representation  that  she  is  an  Et^lish  skip.  Oaa^tim 
and  another  v.  Cologan,  3  Camp.  882. 

ftamTvwM  *        ^^'  ^^*  ^^^  ^  stranded,  the  onderwritere  are  Uable  for  an  avenge 
«^®'    losfr  on  the  articles  excepted  in  the  menaorandum,  where  the  loss  haa 
been  occasioned  by  the  perils  of  the  sea,  thouirh  not  bythe  strand- 
ing.    Burnett  v.  Kensington,  1  Esp.  C.  416, ;  ^S.  C.  7  T.  R.  »10. 
154..  Whore  property  insured  is  free,  from  average  losa  nuier  an 
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much  per  oent,  die  calculation  must  be  made  on  the  pfopert/  as  it 
stood  when  die  loss  happened.     Rohh  v.  Parr,  1  £sp.  C.  446. 

155.  Mah  is  com  within  the  exception  from  average  loss  in  a  com« 
men  policy.     Moody  v.  Sunridge,  2  Esp.  €.  688. 

156.  TV  here  there  is  a  warmnly,  in  a  policy  of  insurance,  against 
average,  ^*  unless  general,  or  the  ship  be  stranded,'*  if,  during  the 
voyage,  the  ship  is  forced  a  shore  by  the^  wind,  or  is  driven  on  a 
bank,  and  remains  hsi  for  any  time,  this  is  a  sufficient  stranding  to 
do  away  the  e^ct  of  the  warranty,  although  ihie  ship  is  not  proved 
to  have  thereby  received  any  material  damage.  Herman  v.  Yaux,  3 
Ctaip.  429. 

157.  The  striking  of  a  ship  on  a  rock  where  she  remained  a  minute 
and  a  half,  and  was  laid  on  her  beam-ends,  was  h^ld  not  to  const!- 
tnte  a  stranding  within  the  meaning  of  that  term  in  a  policy  of  insur** 
ance.  M'Dougle  v.  Royal  Exchange  Assurance  Company,  4  M.  8& 
8.  503.  ;  S.  C.  4  Camp.  283. ;  8.  C.  1  Starkie,  130. 

158.  To  constitute  a  stranding  it  is  essential  that  the  vessel  should 
be  Stat iontry  ;  the  striking  on  a  rock,  where  the  vessel  remains  for  a 
minute  and  a  half  only,  is  not  a  stranding,  though  she  thereby  re« 
ceives  an  injury  which  eventnafiy  pfoves  fatal.  M'Doufgle  v.  The 
Ro3Fal  Exchange  Assurance  Company,  1  Starkie,  130. 

159.  By  the  terms  of  the  policy  the  underwriter  binds  bimsetf  to 
pay  average  separately  on  each  particular  package  of  the  goods  in*^ 
sured ;  thts  stipulation  does  not  preclude  the  assvnred  jfrom  recovering 
an  average  loss  upon  the  whole  exceeding  three  per  cent,  under  the 
usual  ckiuse  in  the  policy.  And  in  such  case,  although  several  pack- 
ages remain  uninjured,  they  are  to  be  included  in  the  average.  Ki^e^ 
donn  V.  Whitmore,  1  Starlue,  157. 

160.  A  vessel  strikes  upon  a  rock,  and  remains  fixed  there  for  the 
space  of  fifle^i  or  twenty  minutes,  in  consequence  of  which  she 
sustains  a  material  injury.  This  constitutes  a  stranding.  Baker  v. 
Towry,  1  Starkie,  436. 

161.  Sugars  are  insured  firee  of  particular  average.  The  wholo 
cargo,  consisting  of  54  hogsheads,  is  so  far  damaged  by  sea-water, 
that  the  amount  of  what  is  safe  and  undamaged,  as  collected  from 
the  several  hogsheads,  does  not  exceed  one  entire  hogshead.  In  ao 
mciion  against  the  underwriter  for  a  total  loss,  held  that  the  memo« 
randuminthe  poMcyy  free  of  particuiar  average^  protected  him  from 
all  liability.     Hedber^  and  another  v.  Pearson,  1  Holt,  349. 

162.  A  ship  does  not  sail  with  convoy  within  the  meaning  of  a  Warranty  fof 
warranty  in  a  policy,  uidess  she  has  her  saUkig  instructions  on  board  convoy. 

at  the  time  of  starting.     Anderson  v.  Pitcher  and  wife,  3  Esp.  C. 
124* 

163.  To  vacate  a  policy  of  insurance  for  an  infraction  of  die  coli- 
voy  act,  it  is  not  enough  to  show  that  the  ship  sailed  without  convoy, 
by  the  instrumentality  of  an  agent  of  ihe '  assured,  unless  it  appear 
thai  the  agent  had  authority  from  his  principal  for  this  purpose.  Cars* 
tairs  and  others  v.  Allnut,  3  Camp.  497. 

164.  Where  there  is  a  wamnty  in  a  policy  of  insurance)  that  the 
ship  shall  sail  with  convoy,  she  may  'sail  without  convoy  fVom  her 

,  loading  port  to  the  place  of  rendezvous  for  convoy  fbrthe  voyage,  al* 
though  there  be  convoy  for  ships  on-  other  destinations  between  the 
loading  port  and  plaoe  of  rendezvous.     Warwick  v*  Soott,  4  Camp. 

165.  A  ship  insured  is  to  be  considered  as  having  sailed  with  con- 
voy from  a  particular  port»  if  she  joined  the  convoying  ship,  and  re- 
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oeived  saiiing  instructioos  widiin  the  limits  '  of  the  poit,  ahfaoug|h  the 
latter  ship  dropped  down  fifteen  leagues  from  the  place  of  leaiUng^ 
wiUi  the  greatest  part  of  the  fleet,  several  dajs  before  the  8bq>  insur- 
ed, she  being  detained  with  some  other  sh^  for  wantof  piloCs. 
Ridsdale  and  others  v.  Shedden,  4  Camp.  108. 

166.  If,  in  a  policy  of  insurance  "  at  and  from  <Sffrtnam,  and  alT 
or  any  of  the  West  India  hlands  to  London^*'  the  ship  is  warranted 
to  sail  on  or  before  the  first  of  .Augtuty  it  is  a  sufficient  compliance 
with  the  wanrtoty  if  she  sail  on  or  before  that  day  from  the  fuaal  port 
of  loading  on  the  homeward  voyage,  although  she  afterwards  toucsit 
at  one  of  the  West  Iniia  Islands  to  join  convoy.  Wright  v.  Shiflher, 
^€amp.  247. 

.  167.  Held,  that  where  a  ship  insured  is  warranted  to  depart  on  or 
before  a  given  day,  she  must  actually  be  out  of  her  port  of  depaiturv 
on  that  day,  and  that  it  is  not  enough  that  she  broke  ground  and  com- 
menced the  homeward  voyage,  so  as  to  have  satisfied  a  warranty  ta 
dail  on  that  day.     Moir  v.  Exchange  Assurancci  4  Camp.  84. 

168.  A  policy  at  and  from  Partneujy  a  place  above  Quebec,  con- 
tained a  warranty  to  sail  on  or  before  28th  October',  Before  that  day, 
the  ship  actually  did  sail  from  Pwtneaf  to  Quebec  with  a  crew 
sufTicient  for  river  navigation.  She  did  not  obtain  her  custom-house 
clearances  at  Q^thtc  (where  aU  ships  coming  down  the  St,  Z^tercnce 
clear  out)  till  the  29th,  and  she  there  received  some  men  on  board  to 
complete  the  crew  for  the  voyage.  For  want  of  a  pilot,  she  did  not 
proceed  from  Quebec  till  the  30th  :  held,  that  under  these  circum- 
stances the  warranty  to  saU  on  or  before  28th  October  had  not  been 
complied  wi&.     Ridsdale  and  others  v.  Newnham,  4  Camp.  111. 

169.  Inevitable  necessity  is  no  excuse  for  non-compliance  with  a 
warranty  in  a  policy.  Anderson  v.  Pitcher  and  wife,  3  Esp.  C. 
124. 


INSURANCE  ON   LIVES- 

tntarest  there-  The  interest  in  a  policy  on  the  life  of  a  debtor,  as  a  secutily  for 
IB,  to  whom  th^  ji^bi^  fj^  premiums  on  which  are  paid  by  him,  devolves,  on  the 
belongioff.  ^^^  y^^  discharged,  to  the  debtor  himself.     Holland  v.  Smith,  6 

Esp.  C.  11. 
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INSURANCE  FROM  FIRE. 

1.  Policy  of  insurance  against  fire  on  a  manufiictory:  from  ^e 
negligence  of  a  servant  of  the  assured,  in  not  opening  a  regbter, 
smoke  and  heat  from  a  stove  used  in  the  manufactory  are  forced  into 
a  room,  and  greatly  damage  goods,  without  actually  burning  any,  the 
fire  not  being  greater  than  it  ought  to  have  been,  had  there  been  fit^e 
veat  for  the  smoke  and  heat :  fliis  held  not  to  be  a  loss  within  the 
policy.     Austin  v.  Drew,  4  Camp.  360. ;  1  Uolt,  126% 

2.  If  a  person  who  is  not  a  linen-draper  insures  his  <'  stock  in  trade, 
household  furniture,  linen^  wearing  apparel,  and  plate,"  by  a  policy 
against  fire,  this  will  not  protect  linen-drapery  goods  subsequently 
purchased  on  speculation ;  and  the  word  ^^  liuen"  in  the  policy  must 
be  confined  to  household  linen,  or  hnen  used  by  way  of  apparels 
Watchom  v.  Langfordand  others,  3  Camp.  422. 


Digest.]  INTEREST.  Ml 

3.  A  cdffee-house  is  tiot  an  inn,  within  the  iineaning  of  a  policy  of 
ibsuraoce  against  fire,  enumerating  the  trade  of  an  innkeeper,  with 
6tfaers,  as  double  hazardous.  Doq  ex  dem.  Pitt  v^  Laming,  4  Camp^ 
76. 


INTEREST. 

1.  In  an  action  fbr  money  had  and  received,  the  plaintiff  is  not  C^eneftLl  ra]«* 
entitled  to  interest,  even  from  the  time  of  making  a  demand  of  the 

principal,  unless,  1st.  he  give  in  evidence  an  express  promise  to 
pay  interest  ;  or,  2dly,  show  something  from  which  such  a  promise 
may  be  inferred ;  or,  3dly,  prove  that  tiie  money  has  been  used  by 
the  defendant,  and  interest  has  been  made  of  it ;  and,  comme  semble^ 
the  only  other  instance  in  which  interest  is  recoverable,  is  upon  a 
contract  fbr  the  payment  of  money  on  a  certain  day,  as  on  bUls  of 
exchange,  promissory  notes,  &c.  De  Havilland  v.  Bowerbank,  1 
Camp.  50. 

2.  Interest  is  not  due   on  a  balance  struck  on  a   settlement  of  Acconnfi  bal- 
accounts,  unless   Uie   balance  is  to  be  paid  at  a  particular  day,  and  *°<^®^ 

then  only  from  that  day.     Chalie  v.  Duke  of  York,  6  Esp.  C.  45. 

3.  Interest  given  on  the  balance  of  an  account,  where  it  appeared 
from  the  account  that  interest  had  been  allowed  on  former  balances* 
Nichol  V.  Thompson,  1  Camp.  52.  n. 

4.  Where  money  due  on  a  balance  of  accounts  is  awarded  to  he 
paid  on  a  particular  day,  and  at  a  particular  place,  if  duly  demanded 
there  on  the  day,  it  carries  interest  afterwards.  Piohom  and  others 
V.  Tuckington,    3  Camp.  468. 

6.  An  agent  who  has  advanced  money  for  his  princi5)al,  in  effect-  Agency, 
ing  insurances  and  other  mercantile  business,  is  entitled  to  charge  in- 
terest, and  at  the  end  of  every  year  to  make  a  rest  and  add  tlie  in- 
terest then  due  to  the  principal.     Bruce  and  others  v.  Hunter,  3 
Camp.  467. 

6.  TVhere  the  sum  total  of  a  note  payable  by  instalments   is  to  be  Bill  of  «»» 
paid  on  default  in  any  of  the  instalments,  the  interest  on  a  default  cbang^- 

is  to  be  calculated  on  the  entire  sum  remaining  unpaid.     Blake  v. 
Liawrence,  4  Esp.  C.  147. 

7.  In  an  action  against  the  drawer  of  a  foreign  bill  of  exchange 
dishonoured  here  for  non-acceptance,  where  the  plaintiff  is  allowed 
a  per  centage  in  name  of  damages,  he  is  only  entitled  to  interest 
from  tlf^  day  when  the  bill  ought  to  have  been  paid.  Grant  v.  Mack- 
ensie,  3  Camp.  61. 

6.  Where  there  is  no  allowance  for  damages,   the  plaintifT  is  en-  The  inteveit. 
titled  to  interest,  from  the  day  the  bill  was  dishonouied  for  non-ftccept- 
ance.     Grant  v.  Mackensie,  3  Camp.  52. 

9.  A  bill  is  drawn  for  the  sum  of  100/.,  payable  4  months  afler 
date,  bearing  interest.  The  interest  is  to  be  calculated  from  the 
date  of  the  bill.     Eennreley  v.  Nash^  1  Stzirkie,  452. 

10.  ScmbUy  the  drawer  of  an  inland  bill  of  ezchaoge,  is  liable  to  Bond. 
pay  interest  on  the  bill  which  has  been  noted  for  non-acceptance,  but 

not  protested.     Windle  v.  Andrews,  2  Starkie,  425. 

11.  The  interest  due  on  a  bond  subsequent  to  the  day  of  pay- 
ment, is  lout  by  accepting  the  principal.  Dixon  v.  Parkea  and  ano- 
ther,  1  Esp.  N.  P.  C.  110. 

12.  A  bond  conditioned  for  the  payment  of  a  specified  sum  to  Jt^ 
Vol.  V.  71 
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after  the  dea4h  of  A  and  C,  and  llie  survivor  of  them,  will  bear  in- 
terest after  the  death  of  B.  and  C,  although  the  etigagemeiit  was 
perfectly  voluntary ;  and  although  the  principal  was  payable  on  a 
contingency.  Qnctre^  if  after  payment  of  the  principal  an  action  cas 
be  maintained  for  the  interest  only.  Hellier  and  another  v.  Franklai, 
1  Starkie,  291. 

13.  Bankers  cannot  charge  interest  upon  interest,  widiout  an  ex« 
press  contract  for  that  purpose.     Dawes  y.  Pinner,  2  Camp.  486. 

14.  The  plaintiff  is  not  entitled  to  interest  in  an  action  on  a  im«igB 
judgment  Atkinson  v.  Ijord  Braybrooke,  4  Camp.  360.  9  S.  C. 
\  Staride,  219. 

15.  Although  money  has  been  obtained  fraudulently,  interest  wiB 
not  be  allowed  up«n  it  on  that  account,  in  an  action  of  asmtmpmi  to 
recover  it  back.     Crockford  v.  Winter,  1  Camp.  129. 

16.  In  an  action  on  a  policy  of  insurance,  the  plaintiff  cannot  re« 
cover  interest  upon  the  sum  insured.  Kingston  v.  M^Intoshy  1  Camp* 
518. 

17.  In  an  action  to  recover  (he  interest  upon  monies  advanced  to 
(fie  defendant  by  a  banking  house,  it  is  not  suifieient  to  show,  that  it 
was  the  general  custom  of  the  house  to  charge  interest  calculated 
upon  half-yearly  rents,  without  also  showing  tlntt  the  defendant  knew 
tiiat  such  was  the  practice.  Moore  and  others  v.  Youghton,  1  ISftar- 
kie,  487. 

18.  In  an  action  for  money  had  and  received,  to  recover  a  sum 
paid  by  a  third  person  into  the  defendant's  hands  for  the  plainKiff '9 
use,  the  plaintiff  is  not  entitled  to  interest  De  Bemales  v.  Fidlert 
2  Camp.  462. 

1 9.  In  the  exchequer  chamber,  interest  will  be  aUowed  in  an  ac- 
tion for  not  giving  a  bill  of  exchange  in  payment  of  goods  sold,  from 
the  time  when  the  bill,  if  given,  would  have  become  due.  Bedier  v. 
Jones,  2  Camp.  428.  n. 

20.  But  where  there  was  no  agreement  to  give  a  bill,  interest 
ought  not  to  be  allowed  in  an  action  for  goods  sold  and  delivered,  to 
be  paid  for  at  a  certain  day.     Gordon  v.  Swan,  2  Camp.  429.  n. 

21.  When  goods  are  sold  to  be  paid  for  by  a  bill  of  exchange,  aad 
the  purchaser  neglects  to  give  the  bUl,  the  vendor  is  entitled  to  inte- 
reist  from  the  time  the  bill,  if  given,  would  have  become  due.  Porter 
V.  Palsgrave,  2  Camp.  472. 

22.  If  ffoods  are  sold  to  be  paid  for  by  a  bill  of  exchange,  in  an 
action  by  me  vendor  against  the  purchaser  for  not  giving  a  bill  ac- 

.  cordindy,  interest  will  be  allowed  from  the  time  the  biW,  if  g^vea, 
would  nave  become  due,  whether  the  defendant  has,  or  has  not,  ac" 
cepted  the  goods.     Boyce  v.  Warburton,  2  Camp.  480. 

23.  Where  a  payment  in  lieu  of  tithes  is  fixed  at  a  particular  dag^. 
interest  nuis  from  Uiat  day.  Istcu9  where  the  agreement'  is  genem 
at  so  much  a-year.     Shipley  v.  Hammond,  5  Ksp.  C.  1 14. 
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In  setting  out  tlic  judgment  roll,  a  variance  in  tlie  name  of  tb« 
party  associated  with  the  judge,  at  Uie  trial  of  the  cause  is  iatal.  Rex 
V.  tden,  1  Esp.  JV.  P.  C.  &S. 


IhottT.]  (  A53  ) 

JUSTICE  OF  PEACE. 

1*  ▲  peraon  who  haa  qualified  for  the  office  of  a  justice  of  pea^  Qaali/icatioa 
and  acta  as  such,  must  have  a  clear  estate  of  100/.  per  annuniy  in  ^^ 
lav,  or  m  equky,  for  his  own  use  in  posaessioii.     Wiight  t.  UoitOQ, 
1  Jiolt,  4M. 

S.  In  an  action  against  a  person  for  the  penakj  given  by  the 
stamte  18  Geo.  9*  c*  20.,  for  acting  as  a  magistrate  without  a  propw 
qualific9ti0n,  no  notice  of  action  is  necessary  under  the  provision/^  of 
the  24  Geo.  2.  c.  44.     Wright  y.  Horton,  1  Holt,  458. 

8.  QiMKr«,  whether  a  justice  of  peace  has  a  r^gfat  to  commit  for  a  Arreitand 
aoDleinpt  when  not  sitting  in  court      Pettit  v«  Addington,  Peake,  62.  commitmenti 

4.  Semble,  that  a  magistrate  has  the  power  of  apprehending,  and  of  ^7* 
requiring  bail  of  a  libeller,  and  for  want  of  it  committed  him.     Butt  v. 
Coaaat,  1  Gow,  p*  84. 

5.  A  justice's  warrant  continues  in  force   until  fully  executed.  Warrant  oC 
Dickinson  v.  Brown,  Peake,  234. 

6.  Where  magistrates  restoie  goods  seized  under  th^  warrant,  if  a 
pennit  is  necessary  to  remove  them  firom  the  office  they  should  obtain 
one  for  the  owner.     Price  v.  Messenger  and  another,  3  Esp.  C.  200^ 

7.  If  the  putative  father  of  a  bastard  is  taken  under  a  warrant,  and  Baaiardy. 
discharged  on  a  promise  to  find  sureties,  and  a  consent,  that  in  the 

mean  time  the  wanant  shall  remain  in  force,  he  may  be  arrested 
ngaia  under  the  warrant  on  making  default.  But  quare,  if  he  can 
without  such  consent  ?  Dickinson  v.  Brown  and  another,  1  Esp.  N« 
p.  C.  218. 

8.  If  w9.  be  indicted  for  felony,  and  the  judge  who  tries  the  cause,  Action  aeaintt* 
order  ^h»  justice  before  whom  the  information  was  laid  to  retain  the  6»     ' 
^oda  in  his  possession  until  it  appears  who  is  entitled  to  them,  it  is  net 
necessary  to  give  such  justice  a  month's  notice  previous  to  commenc- 

Big  an  action  against  him  for  the  conversion  of  them.  Licet  v.  Reid, 
Peake,  36. 

9.  If  a  notice  of  action  given  to  a  magistnite  values  the  property 
taken  at  a  specific  sum,  which  sum  has  been  tendered  as  amends,  the 
magistrate  must  have  a  verdict.     Stringer  v.  Martyr,  6  Esp.  134. 

10.  Where,  in  a  notice  of  action  against  a  magistrate,  the  attorney 
described  himself  as  of  a  place  in  London,  which  in  fact  was  in  fVest^ 
mtiM/er,  the  variance  was  held  &tal.     Stears  v.  Smith,  6  Esp.  C.  138. 

11.  A  notice  to  magistrates  under  24  G.  2.  c.  44.,  need  not  specify 
ihe  form  of  action  to  be  brought.  It  is  sufficient  if  it  states  the  writ 
or  process,  and  the  cause  of  action.  Sabin  v.  De  Burgh,  2  Campt 
196. 


LANDLORD  AND  TENANT. 

li  H<^d,  that  acceptance  of  rent  accruing  subsequ^it  to  a  fbrfeit^  Relatioa  of* 
'Ure  is  not  an  acknowledgment  of  the  lease,  if  the  demise  in  ejectment 
is  laid  subsequent  to  the  day  on  which  the  rent  accrued.     Fryett  ex 
dem.  Harris  v.  Jeffreys,  1  Esp.  C.  393.     But  see  Goodnight  v.  Da- 
vids, Cowp.  803. 

2.  A  mere  treaty  for  a  new  lease,  will  not  be  a  sufficient  acknow- 
ledgment to  constitute  a  tenancy  from  year  to  year,  although  the  ten* 
ant  should  continue  in  possession  during  the  treaty.  Doe  ex  dem*. 
Collingsworth  v.  Stennett,  2  Esp.  C.  717. 


BH 


Agreement  for 
fi  lease. 

Lease  ;   con- 
•truction. 


LAIfBLORD  AND  TENANT,        [Nrai  Pum 

3.  If  an  instrument  professing  to  be  an  agreement  for  a  lease,  when 
taken  altogether,  appears  intended  to  transfer  possession  and  a  pre- 
sent interest  in  the  premises  to  the  tenant,  it  will  be  treated  as  alease, 
although  it  contain  a  stipulation  ibr  subsequently  executing  a  lease 
under  seal.     Poole  v.  Bentlcy,  2  Camp.  2S6. 

4.  If  tlie  occupier  of  a  house  submits  to  a  distress  for  rent  stated 
in  the  notice  of  distress  to  be  due  from  him  as  tenant  to  the  distrainer, 
this  is  an  acknowledgment  of  the  tencmcy.  Panton  v.  Jones,  3  Camp. 
372. 

5.  A  tenant  in  possession  under  an  agreement  for  a  lease,  holds 
from  year  to  year,  on  the  conditions  specified  in  the  agreement; 
therefore  if  a  clause  of  re-entiy  is  annexed  to  the  breach  of  them, 
ejectment  lies  on  such  breach  though  no  lease  has  been  esecu  ted. 
Doe  ex  dem.  Oldershaw  and  another  v.  Breach,  6  £sp.  C.  106* 

6.  A,  by  parol  lets  a  house  to  B*,  who  underlets  to  C;  «d.  with 
£.'s  assent  accepts  C.  as  his  tenant,  and  receives  rent  from  him.  j9. 
cannot  aflerwards  recover  against  B,  since  the  privity  of  estate  is  de- 
stroyed.    Thomas  v.  Cooke,  2  Starkie,  408. 

7.  A  tenant  let  into  possession  under  an  agreement,  which  in  the 
end  is  not  executed  by  the  lessor,  holds  upon  die  terms  of  that  agree* 
ment  so  far  as  he  legally  may,  and  is  therefore  entitled  to  the  precise 
notice  to  quit  therein  stipulated.  Doe  ex  dem.  Peacock  v.  HaS^, 
6  £sp.  C.  4. 

S.'  Though  an  agreement  for  use  and  occupation  be  void  by  tbfi 
statute  of  frauds ;  nevertheless,  if  the  tenant  takes  possession  of  th» 
premises  under  it,  he  becomes  a  tenant  at  will,  and  recourse  may  be 
had  to  the  original  agreement  to  calculate  the  amount  of  rent  De 
Medina  v.  Poison,  1  Holt,  47. 

9.  ^cere,  whether  an  agreement  to  take  prembes  is  dissolved  by 
their  being  burnt  down  before  the  day  on  which  possession  is  to  be 
taken  ?  Phillipson  v.  Leigh,  1  Esp.  C.  398. 

10.  Whether  Michaelmas  in  a  lease,  means  Old  or  New  Michael- 
mas, depends  upon  the  custom  of  the  country.     Furley  ex  dem*  Cor 
poration  of  Canterbury  v.  Wpod,  1  Esp.  N.  P,  C.  193. 

11.  Under  a  demise  of  a  parcel  of  land  ^<  containing  59  feet  more 
or  less,"  describing  the  abuttals,  all  included  within  the  abuttals, 
passes,  though  exceeding  59  feet.  Neal  ex  dem.  Lcroux  v.  Parkin 
and  another,  1  Esp.  C.  229. 

12.  Where  premises  are  taken  under  an  agreement  by  which  the 
"  tenant  is  always  to  be  subject  to  quit  at  three  month's  notice," 
this  constitutes  a  quarterly  tenancy,  which  may  bo  determined  by  a 
three  months'  notice  to  quit,  expiring  at  the  same  time  of  the  year  it 
commenced,  or  any  corresponding  quarter-day.  But  although  tb^ 
tenant  under  jsuch  an  agreement  enters  in  the  middle  of  one  of  the 
usual  quaitcrs,  if  there  appears  to  be  no  agreement  to  the  contrary, 
he  will  be  presumed  to  hold  from  the  day  he  enters  ;  and  the  tenancy 
can  only  be  determined  by  a  notice  expiring  that  day  of  the  year,  or 
some  otlier  quarter  day  calculated  from  thence.  Kemp  v.  Derrett, 
3  Camp.  510. 

13.  Covenant  in  a  lease  to  insure  and  keep  insured,  a  specified  sum 
Qf  money  upon  the  premises.  The  lessee  effects  such  an  insurance, 
the  policy  containing  a  memorandum,  that  in  case  of  the  death  of 
the  assured,  the  policy  might  be  contiimed  to  his  personal  represen- 
tative, provided  an  indorsement  to  that  effect  was  made  upon  it  within 
three  months  after  his  death.  The  lessee  dies,  and  an  indorsement  con- 
taining the  policy  to  his  pprsonjd  representative  was  made  afler  tha 
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oxpiration  of  three  montha  from  the  6m»  of  his  decease.  Held,  that 
under  these  circumstances  there  was  no  breach  of  the  covenant  to 
keep  the  premises  insured.     Doe  ex  dem.  Pitt  v.  Laming,  4  dunp* 

14.  Letting  lodgings  is  not  a  breach  of  a  covenant  in  a  lease,  not 
to  underlet  anj  part  of  the  premises  without  the  Kcease  of  the  lessor. 
Doe  ex  dem.  Pitt  v.  Laming,  4  Camp.  77. 

15.  An  agreement  between  landlord  and  tenant,-—^'  that  the  latter 
shall  be  at  liberty  to  quit  at  Lady-day  1S14,  in  which  event  the  former 
undertakes  to  receive  the  fixtures  at  a  vakiationj  or  to  permit  the 
tenant  to  let  the  house  to  a  respectable  tenant,"'^-^3reates  an  option 
to  be  exercised  by  the  tenant  in  case  he  gived  up  the  pren^ises.  A 
letting  by  the  tenant  to  an  undertenant  till  Lady-day,  1814,  is  not  au 
exercise  of  his  right  of  option.     Cotton  v.  Lingham,  1  Starkie,  39. 

16.  Agreement  to  let  a  house  for  a  year,  the  rent  to  commeoce  at 
Michaelmas,  and  to  be  paid  three  months  in  advance,  such  advance 
to  be  paid  on  taking  possession.  Semble^  this  stipulation  relates  to 
the  first  quarter's  rent  only.     Holland  v.  Palser,  2  Starkie,  161. 

17.  By  the  demise  of  a  messuage,  with  all  rooms  and  chambers 
thereto  belonging  and  appertainmg,  is  to  be  understood,  all  that  is 
occupied  together,  as  the  entire  messuage  of  one  and  the  same  time. 
And,  therefore^  such  a  demise  will  not  comprehend  a  room  which  had 
once  fi^rmed  a  part  of  the  messuage,  but  which  had  been  sepamted 
from  it  by  means  of  a  wooden  partition,  and  had  not  been  occu- 
pied with  iC'  for  many  years  previous  to  the  demise.  Kerslake  v. 
White,  2  Starkie,  d08. 

IS.  The  custom  of  the  countiy  in  which  lands  demised  are  situ-  l^ase  ;  caffon 
ated,  is  evidence  in  explanation  of  the  lease.  Furiey,  ex  dem.  Cor-  ^^  ***•  country, 
poration  of  Canterbury  v.  Wood,  1  Esp.  N.  P.  C.  19S. 

19.  Where  a  demise  at  an  entire  rent,  is  void  as  to  part  of  the  I^aae ;  entirt- 
premises,  it  is  void  as  to  all.     Doe  ex  dem.  Griffiths  v.  Lloyd,  3  Esp.  ^^  ^' 

C.  78. 

20.  A  covenant  not  to  assign  or  underlet  any  part  of  demised  pro-  !-«»»« ;  wuA 
mises  without  the  lessor's  permission  in  writing,  is  a  fair  and  usual  ^^^®''^'^^« 
covenant.     Morgan  v.  Slaughter,  1  Esp.  -N.  P.  C.  9. 

21.  In  an  indenture  of  lease  with  a  clause  of  re-entry,  there  is  a  ^^^•'>*"*  *• 
general  covenant  on  the  part  of  the  tenant  to  keep  the  premises  in  re-  ^^^^  * 

pair ;  and  it  is  further  stipulated  by  an  independent  covenant,  that 
the  tenant  within  the  three  months  from  notice  being  served  upon 
him  by  the  landlord,  shall  repair  all  defects  specified  in  the  notice. 
The  landlord,  afler  serving  him  with  a  notice,  may  within  three 
months  bring  an  ejectment  against  him  for  a  breach  of  the  general 
covenant  to  repair.     Roc  d.  Goatly  v.  Payne,  2  Camp.  520. 

22.  If  a  lease  contains  a  covenant  by  the  tenant  to  keep  the  pre- 
mises in  repair,  and  a  covenant  to  insure  them  for  a  specific  sum 
against  fire,  on  their  being  burnt  down,  his  liability  on  the  former 
covenant  is  not  limited  to  the  amount  of  the  sum  to  be  insured 
under  the  latter.     Digby  v.  Atkinson  and  another,  4  Camp.  275. 

23.  The  breaking  a  doorway  through  the  wall  of  a  demised  house, 
into  an  adjoining  house  and  keeping  it  open  for  a  long  space  of  time, 
amounts  to  a  broach  of  covenant  to  repair.  Doe  dem.  Vickery  v. 
Jackson,  2  Starkie,  293. 

24.  A  tenant  from  year  to  year  is  not  obliged  to  make  substantial  Repair*  by 

repairs,  but  to  repair  so  far  oiily,  that  the  premises,  such  as  they  are,  *®°*'**  ^'<>« 

may  notsuflfer  from  his  neglect.  Ferguson  v. — -,  2  Esp.  C.  590.  Sepairs^bV* 

*     ;  he  is  bound  to  tenant  at  wiU. 


25.  Tenant  at  wiU  is  90t  liable  to  general  repairs 


*  '* 
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«8e  the  premises  m  a  huabaadiyud  nMUUier^  bill  to  oolhaig  §uAet» 
HoffseiaU  v.  Madier,  1  HoU,  7. 
CoTMiant  mis-      2^*  A  covonaiit  in  the  lease  ofakeuso  '« ta  insoiB  add  keep  in» 
cellaoeous.        sured  a  given  sum  of  monej  upon  the  premises  firing  the  term,  ia 

some  sufficient  insuffaace  e6ice»"  is  set  vend  for  uncertain^r,  but 
means  that  the  pvemises  shidl  be  insured  a^iost  fire  in  sgme  efioes 
where  insurances  against  fire  are  usually  e&cted.  Where  there  was 
such  covenant  in  a  lease  on  the  part  of  the  tenant,  he  effected  an  an- 
nual policy  on  the  premises  with  an  insinance  eon^iai^  in  the  innal 
printed  fofm,  by  which  it  is  declared  that  tlie  policy  shall  be  for  such 
longer  period  as  the  tenant  shall  regulariy  pay,  and  the  company  re» 
ceive  the  premium,  and  a  space  of  15  days  beyond  the  quarter-days  is 
given  for  payment  of  the  premiumi  during  which  time  the  company  is 
liable.  The  year  expired  on  the  25th  of  March  181 1,  but  the  tenant 
did  not  pay  the  premium  for  a  renewal  till  the  25th  of  April  following. 
Tlie  company  then  gave  a  receipt  for  the  premium,  stm^iig  the  insur- 
ance to  be  from  Lady-Day  1811,  to  Lady-Day  Idl^  Held,  that 
the  covenant  was  broken  by  reason  of  the  non-payment  of  the  premie 
urn,  on  or  before  the  9th  of  April,  and  that  the  lease  was  forfeited 
upon  a  clause  of  re-entry.  Doe  v.  Shewin,  3  Camp.  134. 
Proviso  for  ^^*  ^  ^®^®  contains  a  proviso  for  re-entry,  in  case  the  rent  shall 

reeotry.  be  21  days  in  arrear,  and  there  shall  be  no  sufitdeot  dmtreBB  on  tOe 

premises ;  the  landlord,  who  distrains  beibre  the  ezpinUion  of  the  3> 
days,  but  continues  in  possession  of  the  distress  upon  tbe  premisea 
until  aller  the  expiration  of  21  days,  does  not  thereby  waive  his  tigjbt 
of  re-entry.     Doe  ex  dem.  Taylor  v.  Johnson,  1  Stariue,  411. 
F»wef  to  leato.      28.  A  power  of  leasing  at  the  best  rent  that  can  be  obtained,  means 

tbe  best  that  can  be  obtained  at  tbe  time  of  leasing,  vnthont  referenoe 

to  reservatioQS  on  fc»mer  leases.     Doe  ex  dem*  Oriffiths  v.  Lloyd, 

3  £sp.  C.  79. 

AsiigDment  ^^'  *^*  being  assignee  of  a  lease,  puts  it  up  to  auction ;  £•  becomes 

^ad  Msignee.     the  purchaser,  pays  a  deposit,  and  orders  an  assignment  to  him  to  be 

prepared  by  .^.'s  solicitor :  which  is  accordingly  prepared  and  exe- 
cuted by  Ji;  but  instead  of  being  dehvered  to  ^.,  it  ien»ins  in  the 
possession  of  the  solicitor,  who  claims  a  lien  for  the  eaqpense  of  pre- 
paring it.     Held,  that  to  an  action  agaiasi  »A,  as  assignee  of  the  term 
for  rent  accruing  due  after  he  had  executed  the  assignment,  these 
Iact9  were  sufficient  to  support  a  plea,  that  before  the  rent  became 
due,  he  had  assigned  to  B.  Odell  v.  Wake  and  another,  3  Camp.  394. 
30.  Qaardy  wlicther  a  covenant  by  the  lessee  of  a  public  house, 
that  he  and  his  assigns  will  buy  all  their  beer  of  the  pisdodfia,  is  bind- 
ing on  the  assignee.     Hartley  v.  Peliall,  Peake,  131. 
Aeeepfance  of      ^1*  An  attestation  by  the  landlord  to  a  written  notice  given  by  his 
voder- tepaat.    tenant,  on  the  expiration  of  his  lease,  to  a  sub-lessee,  requiring  lum  in 

future  to  pay  his  rent  to  the  landlord,  and  with  the  contcnte  of  which 

the  landlord  was  acquainted,  is  a  sufficient  acceptance  of  tbe  sub-lessee 

as  tenant  inroom  of  the  other.  Hardingv.  Crethom,  1  Esp*  N.  P*C.  57. 

EDcroachment.      32.  A  landlord  who  sees  without  objection  his  tenant  encr(»diing 

and  building  upon  his  land  adjoining  the  premises,,  but  not  included  in 
the  lease,  will  be  taken  to  have  consented  that  it  shall  be  added  to  it. 
Doe  ex  dem.    Wruckley  v.  Pye,  1  Ksp.  C.  36$. 

33.  If  a  tenant  add  to  the  premises  by  encroachment,  and  remain 
in  possession  long  enough  to  gain  a  possessory  title,  ftMcrs,  whether 
the  encroachment  is  transmitteid  to  the  landlord  by  the  teirainaliott  of 
the  lease  as  having  been  made  for  his  !.enefit  1  Doe  ex  dem.  Col- 
dough  V.  MuUiner,  1  £sp.  C.  460. ;  Doe  ex  dem<  ChaUnor  v.  Da* 
vies,  Id.  46\.  * 
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84.  AhboQgh  double  the  viJue  of  goods  frauduleiitly  removed  to  Fraudulent  re- 
prevent  a  distress,  does  not  exceed  60^,  it  is  competent  to  the  party  mo^al  o^  gooch; 
injured  to  proceed  either  by  action,  or  in  a  summary  way,  before  a 
Aiagistiate.     Uorseftll  v.  Davy,  1  Staikie,  p.  169« 

B6.  And  the  ftict  of  iiis  having,  in  the  farst  instance,  made  his  com- 
plaint before  a  magistrate,  will  not  preclude  him  firom  afterwards 
niaintlkining  an  action.     Horse&ll  v.  Davy,  1  Starkie,  169. 

39.  Whether  a  yeaf's  notice  to  quit  is  necessary,  when  it  has  been  Notice  to  quit 
the  custom  to  give  that  notice,  quc^re.     Roe  d.  Hendarson  v.  Char- 
nock,  Peake,  4. 

87.  If  a  house  is  taken  by  the  month,  a  month's  notice  to  quit  is 
sufficient.     Doe  ex  draa.  Parry  v.  Hazell,  1  Esp.  N.  P.  C.  94. 

88.  A  quarteriy  reservation  of  rent  will  not  dlispense  with  the  ne-> 
cessity  of  a  six  months'  notice  to  quit ;  though  it  seems  that  if  the 
tenant  accept  in  such  case  a  three  months'  notice  without  expressing 
either  his  assent,  or  dissent  to  it,  it  will  be  presumptive  evidence  ^ 
an  agreement,  that  a  notice  for  three  months  should  be  sufficient. 
Shirley  v.  Newman,  1  Esp.  C.  266. 

39.  YVlien  the  landlord  is  ignorant  of  the  time  when  the  term  of 
his  tenant  commenced,  a  notice  to  quit,  not  specifying  any  particular 
day,  but  ordering  the  tenant,  in  general  terms,  to  quit  and  deliver  up 
the  possession  of  the  premises, — ^'  at  the  end  and  expiration  of  the 
current  year  of  his  tenancy  thereof,  which  shall  expire  next  after  the 
end  of  one  half  year  from  Uie  date  of  the  notice,"  is  sufficient  Doe 
ex  dem.  Phillips  v.  Butler,  2  Esp.  C.  589. 

40.  If  the  tenant)  having  been  applied  to  by  his  hmdlord,  respect- 
Big  the  time  of  the  commencement  of  his  lenancy,  has  inlbimed  him 
that  it  began  on  a  certain  day,  and  in  consequence  of  such  mformar 
tion,  a  notice  to  quit  on  that  day  is  given  at  a  idubsequent  period,  the 
tenant  is  concluded  by  his  own  act  Doe  ex  dem.  Eyre  and  another 
V.  Lambly,  2  Esp.  C.  635. 

41.  A  notice  to  quit  not  addressed  to  the  tenant  in  possession,  but 
proved  to  have  been  served  personally  upon  him,  is  sufficient.  Doe 
ex  dem.  Matthewson  v.  Wngfatman,  4  £sp.  C.  8. 

42.  A  notice  to  quit  on  one  of  two  dajrs  in  the  akemative  is 
sufficient,  if  served  six  mcmths  before  the  expiration  of  the  tenancy.- 
Doe  ex  dem.  Matthewson  v.  Wrightman,  4  Esp.  C.  6. 

43.  A  mis-description  of  the  premises  in  a  notice  to  quit,  which  ^ 
can  lead  to  no  mistake,  is  immaterial.     Doe  ex  dem.  Cox  and  others 
V.  ,  4  Esp.  C.  185. 

44.  It  is  not  necessary  that  the  notice  to  quit  should  be  in  writing, 
except  when  required  to  be  so  under  some  express  agreement.  Doe 
ex  dem.  Lord  Macartney  v.  €rick  and  another,  5  Esp.  C.  196. 

45.  A  parol  notice  to  quit  given  to  one  co-tenant  only,  will  bind 
his  fellow.  Doe  ex  dem.  Macartney  v.  Crick  and  another,  5  Esp^ 
C.  196. 

46.  Where  j9.  H.  and  C,  were  joint  tenants,  and  j9.  and  B,  signed 
and  delivered  a  notice  to  the  tenant  '*  on  behalf  of  themselves  and  C"; 
held,  that  this  notice  could  not  be  supported,  though  C  joined  in  the 
demise  in  the  ejectment  Right  ex  dem.  Fisher  and  others  v.  Cu* 
thell,  5  Esp.  C.  149 ;  S.  C.  5  East,  491.  ;  see  3  Taunt.  120. 

47.  Serving  a  notice  to  quit  at  the  house,  without  proof,  express  or 
presumptive,  that  it  came  to  the  tenant's  hands,  is  insufficient.  Doe 
ex  dem.  Buross  and  others  v.  Lucas  and  others,  5  Esp.  C.  153. 

4S.  If  there  be  a  lease  for  years  commencing  on  one  day,  and  ter- 
qpioating  on  another,  as  far  example,  commencing  at  Lad) -Day  and. 
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terminating  at  Michaelmas,  a  tenancy  created  by  the  landlord's  ro" 
ceipt  of  rent,  after  the  expiration  of  the  lease,  will  be  held  to  com-' 
mence  at  Michaelmas,  and  to  require  half  a  3^ear's  notice  frcrni  Lady-' 
day. .  A  principle  that  extends  to  persons  coming  into  possession 
after  the  expiration  of  the  lease,  as  assignees  of  the  lessee,  or  his 
assigns.  Doe  ex  dem.  Castleton  and  others  v«  Samuel,  &  Esp.  C« 
173. 

49.  A  weekly  tenancy  is  inferred  from  the  weekly  payment  of  rent; 
therefore  a  week's  notice  to  quit  is  sufficient.  Doe  ex  dem.  Peaoock 
V.  Rafi^,  6  £sp.  C.  4. 

50.  Where  a  tenant  comes  in  the  middle  of  a  quarter,  and  after- 
wards pays  his  rent  for  that  half  quarter,  and  then  continues  to  pay 
from  the  commencement  of  the  succeeding,  his  tenancy  begins  not 
with  his  coming  in,  but  from  the  succeeding  quaiter  di^.  Do^  ex 
dem.  Holcomb  v.  Johnson,  6  £sp.  C.  10. 

dl.  Where  the  six  months'  notice  to  quit  requisite  to  ^termtne  a 
tenancy  includes  a  period  less  than  six  calendar  months,  the  addition 
of  the  word  calendar  in  the  notice  is  surplusage.  Howard  v.  Wems- 
ley,  6  £sp.  €.  53. 

52.  A  mistake  of  the  tenant's  Christian  name  in  a  notice  to  quit  is 
waived  by  his  keeping  it     Doe  v.  Spiller,  6  £sp.  C^  70. 

53.  Premises  are  let  from  year  to  year  upon  an  agreement,  that 
either  party  may  determine  the  tenancy  by  a  quarter's  notice.  This 
notice  must  expire  at  that  period  of  the  year  when  the  tenancy  com^ 
menced.     Doe  d.  Pitcher  v.  Dousvan,  2  Camp.  78. 

54.  If  a  tenant  from  year  to  year  hold  from  old  Michaelmasi  a  no- 
tice to  quit  ^*  at  Michaelmas,"  generally,  is  good.  Doe  v.  Yince, 
2  Camp.  257. 

55.  If  a  lAan  get  into  possession  of  a  house  to  be  let,  wtfiiout  the 
privity  of  the  ]an<flord,  and  they  afterwards  enter  into  a  ncgociation 
for  a  lease,  but  diier  upon  the  terms  ;  the  landk)rd  may  maintam 
ejectment  to  recover  possession  of  the  premises,  without  ^ving  any 
notice  to  quit.     Doe  d.  Knight  v.  Quigley,  2  Camp.  506. 

56.  Where  rent  b  usually  paid  at  a  banker's  if  the  banker,  withom 
any  special  authority,  receive  rent  accruing  after  the  expiration  of  a 
notice  to  quit,  the  notice  to  quit  is  not  thereby  waived*  Doe  v.  Cal- 
vert, 2  Camp.  386» 

57.  If  premises  be  taken  "  for  twehiD  months  certain,  and  six 
months'  notice  to  quit  afterwards,"  the  tenancy  may  be  determined  5v 
a  six  month's  notice  to  quit  expiring  at  the  end  of  the  first  year. 
Thompson  v.  Maherley,  2  Camp.  573. 

•  68.  When  a  house,  lands,  and  tithes,  are  held  under  a  parol  demise, 

at  a  joint  rent,  a  notice  to  quit  "  the  house,  lands  and  premises,  with 
the  appurtenances,"  includes  the  tithes,  and  is  sufficient  to  pHt  an  end 
to  the  tenancy.  Stmble,  that  although  tithes  are  let  by  parol,  the 
tenant  is  entitled  to  a  notice  to  quit.     Doe  v.  Church,  3  Camp.  71. 

59.  If  after  the  expiration  of  a  notice  to  quit,  the  landlord  give  the 

tenant  a  fresh  notice,  that  unless  he  quit  in  fourteen  davs,  he  will  be 

required  to  pay  double  vahie,  the  second  notice  is  no  waiver  of  the 

-first.     Doe  v.  Steel,  3  Camp.  117. 

Dtfcnninalion        60.  By  the  terms  of  a  deed  of  co-partnership,  an  house  is  to  be 

of  tenancy.        used  and   occupied  by  the   copartners  during   the   co-partnership. 

After  a  dissolution  of  partnership,  no  notice  to  quit  is  necessnrv,  prc- 
vwus  to  an  action  of  ejectment  against  a  co-partner.  Doe  ex  dem. 
Waithman  and  others  v.  Miles,  1  Staritie,  181. 

61,  W  here  a  tenant  has  qnjUcd  witliout  notice,  the  landloid,  hv  ad- 
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vertising  the  premises  to  be  let,  does  not  waive  his  claiiri  against  the 
tenant     Redpath  v.  Roberts,  3  Esp.  C.  225. 

^^Ia  u  *®"*"^y  f'^'"  y^  *o  7e.«-  created  by  parol,  is  not  detei*.  Repair,  br  i«n- 
mmed  by  a  parol  license  from  the  landlord  to  the  tenant  to  quit  in  the  ant  at  will. 
middle  of  a  quarter,  and  the  tenant'*  quitting  the  premises  accordinff- 
ly.     Mollett  V.  Bniyne,  2  Camp.  97.  ^ 

63.  SembUy  an  ai^recment  between  a  landlord  and  a  tenant,  from 
year  to  year,  that  another  tenant  shall  be  substituted  in  his  place,  who 
is  accordingly  substituted,  determines  the  tenancy  of  the  first  tenant 
Stone  V.  Whiting,  2  Starkie,  235. 

64.  The  defendant  being  tenant  t#  the  plaintiff  of  certain  rooms  in 
his  house,  at  a  rent  payable  quarterly,  a  mere  parol  agreement  in  tho 
middle  of  a  quarter  to  determine  the  tenancy  ib  not  binding.  Thomp- 
son V.  Wilson,  2  Starkie,  379.  ^ 

66.  A  tenant  is  liable  as  for  the  occupation  of  premises"  subsequent  ttol^goyef. 
to  the  expiration  of  his  lease,  unless  he  has  delivered  up  possession 
to  the  landlord,  or  the  landlord  bos  accepted  another,  for  instance,  a 
sub-lessee,  as  tenant  in  his  room.     Harding  y.  Crethorn,  1  Esp.  N. 
P*  C.  67. 

66.  That  a  tenant  may  be  liable  for  double  value,  under*  statute  4 
Geo.  2.  c  2a,  the  holding  over  must  bo  wilftd  ;  hence,  he  is  not 
liable  where  done  under  a  claim  of  right.     Wright  v.  Smith,  5  Esp; 

67.  Debt  for  doable  value  on  4  Geo.  2.  c.  28.  does  not  lie  against 
a  weekly  tenant     Lloyd  v.  Rosbee,  2  Camp.  453. 

68.  If  tenant  from  year  to  year  give  his  landlord  notice  that  he  wiil 
quit  upon  a  contingency^  and  do  not  quit  when  the  contingency  hap-* 
pens,  he  is  not  liable  to  an  action  on  11  G«  2v  c«  19.  for  double  rent* 
Farrance  v.  £lkington,  2  Camp.  591 « 

69.  If,  af^er  the  expiration  of  a  written  lease,  containing  a  cove« 
nant  by  the  tenant  to  keep  the  premises  in  repair,  he  verbally  agi«« 
to  hold  over,  paying  an  additional  rent,  nothing  more  being  e:icpressed 
between  the  parties  respecting  the  terms  of  the  new  tenancy^  he  isi 
presumed  to  bold  under  the  covenants  of  the  former  lease,  as  far  as 
they  are  applicable  to  his  new  situation ;  and  if  the  pi-emises  be  af-' 
terwards  burnt  down  by  accidental  fire,  he  is  bound  to  rebuild  thero« 
Digby  V.  Atkinson  and  another,  4  Camp.  275. 

70.  Buildmgs  erected  by  a  tenant  for  the  purposes  of  trade,  may  f'»Jtttfr«j» 
be  removed,  notwithstanding  a  covenant  in  his  lease  to  leave  all  erec- 
tions built  during  the  term.     Dean  v.  Allalley,  3  Esp.  C.  11. 

71.  Semble,  a  tenant  was  permitted  to  remove  Dutth  bams  erected 
during  the  term,  notwithstanding  a  covenant  in  his  lease  to  leave  all 
erections  built  during  its  continuance,  since  that  was  construed  to 
mean  buildings  made  parcel  of  the  freehold,  such  as  additions  to  the 
house.  Dean  v.  Allalley,  3  Esp.  C.  11.  But  see  3  East,  38.  Seci 
Ham.  N.P.I  40. 

72.  Buildings  erected  by  a  tenant,  not  for  agricnltuni!  but  cortirtier-' 
cial  puq)oses,  are  removeable  either  during  the  term  or  afler  its  expi* 
ration.     Penton  v.  Robart,  4  Esp.  C,  33.  ;  S.  C.  2  East,  83. 

73.  A  tenant  of  a  house  covenants  to  keep  in  repair  the  premises, 
and  all  erections,  buildings,  and  improvements  erected  on  the  same, 
during  the  term,  and  to  yield  up  the  same  at  the  end  of  the  term,  can^ 
not  remove  a  viranda  erected  during  the  term,  the  lower  part  of  which 
is  affixed  to  the  ground  by  means  of  posts.     Administratrix  of  Pency 

v.  Brown,  2  Starkie,  403.  ^  Oispnf mj  r»Jr 

74.  A  refusal  to  pay  rent  to  a  devisee  in  a  ^tH   which  was  aon-  lordkU  tiUe, 
Tofc.  y.  72 
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tested,  is  not  such  a  disa>'owid  of  the  title  as  to  entitle  such  devisee 
to  maintain  an  ejectment  without  giving  a  previous  notice  to  quit. 
Williams  v.  Pasquali,  Peake,  196. 

75.  One  let  into  possession  of  premises,  and  infoimed  that  they 
arc  held  of  another,  cannot  dispute  the  landlord's  title,  if  the  party 
from  whom  he  derived  the  possession  could  not.  Johnson  v.  Ma- 
son, 1  Esp.  N.  P.  C.  91* 

76.  w9.,  who  clauns  to  hold  lands  under  i?,  as  a  security  ibr  a 
debt,  cannot  defend  an  ejectment  against  the  assignees  of  J3.,  afler 
his  bankniptcy,  on  the  ground  that  the  grant  under  which  B»  derives 
his  title  from  the  crown  is  void.  Doe  ex  dem.  Biddle  v.  Abcahams, 
1  Starkie,  305. 

77.  A  defendant  in  ejectment  who  has  paid  rent  to  the  lessor  of 
the  plaintiff^^maj  show  that  his  landlord,  pending  the  term,  sold  his 
interest  in  the  premises.  Doe  dem*  Lowden  v.  Watson,  2  Starkie^ 
230. 

78.  In  an  action  of  replevin,  the  landlord's  title  under  which  the 
tenant  has  gained  possession  of  the  premises  cannot  be  disputed, 
although  the  tenant  is  prepared  with  evidence  to  show  that  tlie  pre- 
mises have  been  fraudulently  conveyed  to  the  landlord,  and  that  the 
actual  title  is  vested  in  another  person.  The  plea  of  nil  habuity  ^c. 
cannot  be  pleaded,  nor  can  evidence  be  given  which  amounts  to  it. 
Parry  v.  House,  1  Holt,  481. 

79.  A  covenant  in  lease  to  deliver  up  at  the  end  of  the  term  all  the 
trees  standing  in  an  orchard  at  the  time  of  the  demise,  ^<  reasonable 
use  and  wear  only  excepted,"  is  not  broken  by  removing  trees  decay- 
ed and  past  bearing,  from  a  part  of  the  orchard  which  was  too  crowd- 
ed.    Doe  dem.  Jones  et  tfr.  v.  Grouchy  2  Camp.  449. 

80.  A  landlord  having  given  notice  to  his  lessee  (under  a  covenant 
in  the  lease)  that  he  would  re-enter  if  the  premises  were  not  put  into 
repair  within  three  months ;  if  an  auctioneer  sell  the  lease  without 
communicating  the  notice  to  the  vendee,  the  latter  may  recover  his 
deposit  from  the  auctioneer,  although  he  knew  the  dilapidated  state  of 
the  premises  at  the  time  of  sale.     Stevens  v.  Adams,  2  Starkie,  422. 


LAND  TAX. 

Clsfk  to  ths  If  a  clerk  to  the  commissioners  of  the  land-tax  be  appointed  cleilr 

cammiMionen.    to  the  commissioners  for  managing  other  taxes,  his  deputy,  who  per- 

fonned  all  the  duties  of  his  office,  is  not  therefore  entitled  to  an  in- 
crease of  salary.     Bell  v.  Drummond,  Peake,  45. 


Laa8«» 


LEASE  AND  RELEASE. 

A  lease  for  a  year  to  jS.  and  his  wife  will   support  a  release  to  Ji. 
and  a  third  person.     Doe  ex  dem.  Saunders  v.  Cooper,  1  Holt,  461, 
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L  After  a  year  from  the  testator's  death,  the  executor  is  justified 
ill  payuig  legacies,  and  the  surplus  over  to  the  residuary  legatee,. 
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tinless  he  knows  or  has  notice  given  to  him  of  outstanding  claims. 
The  Corporation  of  Chelsea  Waterworks  v.  Cowper,  1  Esp.  C.  275. 

2.  A  legal  demand  unliquidated  is  not  satisfied  by  a  legacy.     Le  How  far  pay* 
Sage  ▼•  Coussmaker  and  others,  1  Eap*  N.  P.C.  1S7.  me^L 

8.  No  action  at  law  lies  for  a  legacy.     Parish  v.  Wilson,  Peake,  Action  for. 
73. 

4.  An  action  at  law  lies  against  an  executor  to  recover  a  specific 
chattel  bequeathed,  after  his  assent  to  the  bequest.  Doe  ex  dem. 
Lord  Saye  and  Sele  v.  Guy,  4  Esp.  C.  154. ;  S.  C.  3  East,  120. 

5.  ^.  bequeaths  to  B.  1200/.,  and  appoints  C  executor  of  her 
will ;  C.  has  sufficient  assets,  but  does  not  pay  the  legacy  to  B. ;  C, 
afterwards  makes  his  will,  by  which  he  bequeaths  to  B.  an  annuity  of 
1001.,  and  expresses  it  to  be  "  in  satisfaction  of  the  debt  or  sum  of 
1200/.,"  but  which  annuity  B,  does  not  accept :  held,  that  the  1200/. 
is  money  had  and  received  to  the  use  of  B,,  and  may  be  recovered 
in  that  form  of  action.     Ann  Gorton  v.  Dryon,  1  Gow,  78. 

LIBEL, 

1.  A  letter  written  confidentially  to  persons  who  employed  Jt.  as  What  shall  be. 
their  solicitor,  conveying  charges  injurious  to  his  professional  cha- 
racter in  the  management  of  certain  concerns  which  they  had  en- 
tnisted  to  him,  and  in  which  i^.,  the  writer  of  the  letter,  was  likewise 
interested,  cannot  be  considered  a  libel,  and  made  the  subject  of  an 
action  for  damages.     M'Dougall  v.  Clariage,  1  Camp.  267. 

2.  In  like  manner,  verbal  communications,  when  confidential,  are 
not  actionable.  Thus,  if  .^.  is  surety  for  B.  to  C,  A.y  if  acting  bona 
fide,  may  lawfidly  state  to  C,  in  an  unreserved  manner,  his  opinion 
of  y/.'s  conduct  and  character,  whatever  the  charges  may  be  which 
he  thus  imputes  to  him.     Dunman  v.  Bigg,  1  Camp.  269.  n. 

3.  ARhough  it  is  lawful  for  an  author  to  animadvert  upon  the 
conduct  of  a  bookseller  in  publishing  books  of  an  improper  tendency, 
it  is  actionable  ialsely  to  impute  to  him  the  publication  of  any  immoral 
or  absurd  literary  production.     Tabart  v.  Tipper,  1  Camp.  350. 

4.  It  is  not  libellous  for  a  writer,  who  allows  the  sovereign  to  be 
solicitous  for  the  welfare  of  his  subjects,  and  who  has  no  intention 
of  calumniating  him,  or  of  bringmg  his  personal  government  into  pub* 
lie  odium,  to  express  regret  that  he  has  taken  an  erroneous  way  of 
any  question  of  foreign  or  domestic  policy.  Rex  v.  Lambert,  2 
Camp.  398. 

5.  So,  though  it  be  an  aggravated  misdemeanor  to  publish  an  in- 
vective against  judges  and  juries,  with  a  view  to  bring  into  suspicion 
and  contempt  the  administration  of  justice  in  the  country,  still  it  ia 
lawful  with  candour  and  decency  to  discuss  the  merits  of  the  verdict 

f  of  a  jury,  or  the   decisions   of  a  judge.     Rex  v.  White,  1  Camp. 

359.  n. 

6.  An  action  may  be  maintained  for  defamatory  words  reduced  in- 
to writing,  which  would  not  have  been  actionable  if  merely  spoken. 
Earl  of  Leicester  v.  Walter,  3  Camp.  214. 

7.  An  advertisement  in  a  public  paper,  strongly  reflecting  upon 
the  character  of  an  individual  wiio  has  been  declared  bankrupt,  is  li- 
bellous, although  pul3U:;hcd  witii  the  avowed  intention  of  convening 
a  meeting  of  tlie  creditoi^  lor  the   puipose  of  consulting  upon  the 
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ixieasures  proper  to  be  adopted  for  their  own  secuntyt  if  the  legal  ob- 
ject might  have  been  attained  by  means  less  injurious.  Brown  v* 
Croome,  2  Starkie,  297. 

8.  To  a  libel,  an  evil  intention  is  essential ;  but  that  may  be  in- 
ferred from  the  publicatioD,  unless  explained.  Rex  v.  liord  Abing- 
don, 1  Esp.  C.  229. 

9.  Though  the  publisher  of  proceedings  in  a  court  of  justice  need 
not  detail  them  verbatim  ei  liberaiimy  yet  he  must  be  careful  that  his 
account  varies  not  substantially  from  the  original,  and  that  the  im- 
pression it  is  calculated  to  excite  in  the  reader's  mind  towards  the  par- 
ly  accused  is  not  less  favourable  than  what  he  would  have  received 
\kHd  he  witnessed  the  original  proceeding.  Curry  v.  Walter,  1  £fip. 
C,  456. ;  S.  C.  8  T,  R,  298, 

10.  An  impartial  detail  of  the  proceedings  in  a  court  c^justice,  re- 
flecting on  a  man's  character,  is  not  actionable.  Curry  v.  Walter,  1 
Esp.  C.  45q. :  S.  C.  8  T,  R.  298, 

1 1.  The  publication  of  ex  parte  examinations,  taken  by  a  magia- 
^e  previous  to  trial,  is  a  libe|.     Rex  v.  Lee,  5  Esp.  C.  123. 

12.  An  action  does  not  lie  against  the  members  of  a  court-martial 
for  reflecting  on  the  conduct  of  the  officer  tncd,  in  giving  their  sen^ 
tenre  or  judgment.     Jekyll  y.  Sir  John  Moore,  6  Esp.  C.  63. 

13.  It^  is  libellous  to  publish  the  prehminary  examinations  taken  as 
ex  parte  before  a  magistrate,  previous  to  committing  a  man  for  trial, 
or  holding  him  to  bail  for  an  offence  with  which  he  is  charged  ;  the 
fendency  of  guch  a  publication  being  to  prejudice  the  minds  of  jury- 
men against  the  accused,  and  to  deprive  him  of  a  fair  UiaL  Rex  \. 
Fisher^  2  Camp.  663. 

14.  A  writing  which  accuses  a  newspaper  of  scurrility  is  not  ac- 
tionable ;  but  one  which  asserU  that  it  has  a  narrow  circulation  is, 
since  thatmay  depreciate  its  sale.     Heriot  v.  Stuart,  1  Esp.  C.  437. 

15.  It  is  not  libellous  to  ridicule  a  literary  con^)08ition,  or  the 
author  of  it,  in  as  far  as  he  has  embodied  himself  with  his  work; 
and  if  he  is  not  followed  into  domestic  life  for  the  purposes  of  per- 
sonal  slander,  he  cannot  maintain  an  action  for  any  damage  he  may 
suffer  in  consequence  of  being  thus  rendered  ridiculous.  Sir  Joltfi 
Can-,  Knight,  v.  Hood,  1  Camp.  350.  n. 

16.  The  editor  of  one  public  newspaper  is  not  justified  in  attacks 
upon  the  private  character  of  the  writer  of  another  public  newspaper. 

6  each  in     ar-      "^"^  ^'  Lovell,  2  Starkie,  93. 

uf^?..  ^^  ^*'"       17.  A  member  of  parliament  is  not  accountable  for  any  thing  lie 

says  m  pariiament  ;  but  if  he  publishes  his  speech,  and  it  is  iibeUous. 

he  isjiswerable  for  the  publication.  Re.^  v.  Lord  Abingdon,  1  Esp. 

i^.  226.  "^ 

18.  To  send  a  libel  to  the  party  himself  is  not  a  publicatiou,  aad 
2  e!     C  624^^  'n^ctoble  is  not  acUouable.     PhUIips  r.  Janseij, 

i.  .1*'  -^  P*"^""  J''?",  having  a  copy  of  a  libellous  caricature,  shows 
VlTr  ?•"  ',"«  requested  so  to  do,  is  not  Uiereby  liable  to  »a 
action  for  nmliciously  publishing  it.     Smith  v.  Wood,  3  Cainp.  323. 

H.ln:.!';?"^"*'!'  ■'''^  '.'•*'  contained  in  a  letter  tninsuiittedV  the 
defendant  to  the  plamUff,  by  means  of  a  third  person,  it  is  a  queslioQ 
for  the  juiy,  whether  there  has  been  any  piblication  of  the  libel 

L^t^TJ'^,f^''*^^J^""^^^-^  and  if  UiL  has  notrUic  defend 
IS  ent'tled  to  their  verdict.     Clulterbyck  v.  Cl.afle,^.  1  Starkie,  471. 

nrov  ;  J.,  u^  \y  ""^  *  pamphlet  by  the  governor  of  a  dktait 
nrovinre  |»  his  fUtomey^eneml,  not  for  any  public  puipose,  but^ 
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order  that  he  might  perasd  it,  is  such  a  pablication  as  will  make  him 
responsible  in  an  action,  if  the  pamphlet  be  a  libel.  Wjratt  v.  Gore, 
1  Holt,  299. 

22.  If  a  libellous  letter  be  sent  by  the  post,  addressed  to  the  pro-  Pleadings, 
secotor  at  a  place  out  of  the  county,  in  which  the  venue  is  laid  in 
an  indictment  for  the  libel,  still  if  it  were  first  received  by  him  within 
that  county,   this  is  a  sufficient  publication  by  the  defendant  to  sup- 
port the  Indictment     Rex  v.  Watson,  1  Camp.  218. 

28.  An  indictment  for  a  libel  reflecting  upon  the  prosecutor  in  his 
profession  as  a  solicitor,  and  which  has  been  sent  to  the  prosecutor 
only,  ought  to  be  alleged  to  have  been  sent  with  intent  to  provoke 
and  excite  the  prosecutor  to  a  breach  of  the  peace,  and  should  not 
be  alleged  with  intent  to  injure  the  prosecutor  in  his  profession.  Rex 
V.  Wegener,  2  Starkie,  245. 

24.  It  is  not  a  bar  to  an  action  for  a  libel,  that  the  plaintiff  lias  Defence, 
been  in  the  habit  of  libelling  the  defendant.     Finnerty  v.  Tipper,  2 
€amp»  76. 


UCENSE, 

AKcense  to  A.  B,  an  behalf  of  himself  and  other  British  or  neutral  Constructidn. 
merchants^  to  import  a  cai^o  in  a  vessel  bearing  any  flag  except  the 
French,  will  legalize  a  policy  of  insurance  on  a  ship  belonging  to 
an  alien  enemy  other  than  a  Frenchman,  employed  for  this  purpose,  if 
ihe  cargo  is  proved  to  belong  to  British  or  neutral  merchants  ;  but 
not  otherwise.     Hagedom  v.  Reid,  3  Camp.  377. 


LIEN. 

1.  If  goods  be  deposited  as  a  security  for  a  loan  of  money,   such  Nalare  of  the 
deposit  constitutes  something  more  than  the  right  of  /ten,  and  it  is  to  ^*S"^* 
be  inferred  that  the  contract  between  the  parties  is,  that  if  the  bor- 
rower do  not  repay  the  advance,  the  lender  shall  be  at  liberty  to  re* 
imburse  himself  by  the  sale  of  the  deposit.     Pothonier  and  ano- 
ther V.  Dawson,  1  Holt,  383. 

3.  Ail  issue  out  of  Chancery  on  the  question  whether  J.  S.  had,  at 
a  particular  time,  any  lien  on  certain  goods  or  their  produce,  must  be 
ibund'in  the  negative,  if  J.  S.  was  not  in  possession  of  the  goods  or 
their  produce,  whatever  equitable  interest  he  might  have  in  them. 
]Heywood  and  others  v.  Waring  and  another,  4  Camp.  291.  ;  S.  C. 
1  Starkie,  143. 

3.  Though  the  statute  of  limitations  has  run  on  a  demand,  yet  if 
the  creditor  get  possession  of  goods  which  he  is  entitled  to  hold  for 
his  genera]  balance,  he  has  a  lien  on  them  for  the  demand.  Spears 
v.  Hartly,  3  Esp.  C.81. 

4.  Liens  at  common   law  exist   in  cases  where  the  creditor  was  General  rule. 
obliged  to  receive  (he  goods  in  question^     Naylor  v.   Mangles  and 

another,   1  Esp.  N.  P.  C,  109. 

j5.  The  hirer  of  a  piano,  who  sends  it  to  an  auctioneer  to  be  sold,  Aoctioneer. 
is  gtltlty  of  a  conversion,  and  so  is  the  auctioneer,   who  refuses  to 
deliver  it  up,  unless  the  expense  incurred  be  first  paid.     Loeschman 
V.  Machin,  2  Starkie,  311. 

6.  The  rule  that  bankers  have  a  lien  on  their  balance  on  all  securi-  Banker. 
ties  in  their  hands,  holds  where  the  customer  has  distinct  accounts ; 
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thus  a  discountiiig  and  a  cash  account ;  and  the  socorities  have  been 
paid  in  on  that  account  on  ^i^ch  the  bokoce  is  in  favonr  of  the  cus- 
tomer.    Jourdaine  v.  Lefevre  and  others,  1  Esp.  N.  P.  C.  66. 

7.  Where  a  banker's  acceptances  exceed  the  cash  halance  in  his 
hands,  he  holds  collateral  securities  for  value.  And  he  may  recover 
against  the  acceptor  of  an  accommodation  bill  (deposited  with  him  as 
a  collateral  security  before  it  became  due),  although  the  party  who 
deposited  the  bill  had  it  in  his  hands  when  it  became  due,  and  re- 
ceived  satisfactioD  from  the  drawer.  Bosanquet  and  othere  v.  Dun- 
man,  1  Staride,  2. 

8.  A.  deposits  with  B.  a  banker,  a  promissory  note  as  a  security 
for  advances ;  B.  is  entitled  to  recover  on  the  note,  although  before 
it  became  due,  he  parted  with  the  possession  to  enai>le  Jl.  to  procure 
payment  from  the  maker,  and  although  the  note  remained  in  j9.^ 
hands  till  his  bankruptcy,  and  then  came  into  the  possession  of  his 
assignees.     Bruce  and  others  v.  Hurley,  1  Starkie,  23. 

9.  A.,  wliilst  he  is  solvent,  and  resident  at  Calcutta,  directs  S.,  at 
Bombay  f  to  remit  certain  proceeds  to  C,  in  Kngland,  who  is  in  tiie 
habit  of  accepting  bills  for  ^. ;  this  order  is  executed  by  1?.,  without 
fraud,  but  after  an  act  of  bankruptcy  committed  by  ^.,  C  has  a  lien 
on  tlie  sum  received  for  his  balance.  The  assignees  of  Jamieson  v. 
Hodson,  1  Starkio,  150. 

10.  iSliorc  a  broker  has  accepted  bills  and  made  advances  on  the 
pro]>ei1y  in  his  hands,  his  lien  thereon  can  only  be  dischaiged  by  an 
indemnity  against  those  acceptances,  as  well  as  payment  of  the  ad- 
vances ;  an  ofl(*r  of  bills  payable  at  the  same  tnne  with  the  accept- 
ances is  not  an  indemnity.  Puitney  v.  Keyme  and  another,  3  Esp.  C. 
182. 

11.  Calico  printers  have  a  lien  for  their  general  balance.  Weldon 
V.  Gould,  3  Esp.  C.  268. 

12.  The  ca[)tain  has  a  lien  on  the  caigo  and  freight  co-extensive 
with  Iiis  personal  engagements  on  account  of  the  ship  ;  so  thai  he 
may  sue  a  consignee  notwithstanding  previous  payment  of  the  freight 
to  the  owners.     White  v.  Baring  and  another,  4  Esp.  C.  22. 

13.  Tiie  master  of  a  ship  has  a  Hen  on  the  luggage  of  a  passenger 
for  his  passage  money.     Wolfe  v.  Summers,  2  Camp.  631. 

14.  The  nia;dter  of  a  ship  has  no  right  to  detain  goods  for  wharfage, 
m  tlie  couitignce  tenders  the  freight,  and  requires  them  to  be  delivered 
over  the  siiip's  side.     Bishop  and  others  v.  Ware,  3  Camp.  360. 

16.  An  order  by  Ji,  to  J?.,  directing  the  latter  to  pay  over  to  C,  a 
creditor  of  ^2.'*,  the  proceeds  of  a  cai^o  consigned  by  A.  to  A, 
creates  no  lien  in  favour  of  C.  Ilcywood  and  others  v.  Waring  and 
others,  4  Camp.  291. ;  S.  C.  1  Starkie,  143. 

16.  A  ship  is  chartered  for  a  particular  voyage  for  a  gross  sum  hj 
way  of  freight.  The  captain  signs  bills  of  lading  for  the  caigo,. 
(which  is  the  property  of,  and  consigned  to  a  third  person),  specifying 
a  note  of  freight  amounting  to  a  less  sum  than  that  mentioned  in  the 
charter  party.  Held,  that  tlie  ship  owner  had  no  lien  on  the  c^rgo 
beyond  the  freight  speciiied  in  tlie  bills  of  lading.  Mitchell  v.  Scailc^ 
4  Camp.  298. 

17.  An  order  by  A.  to  B,,  directing  the  latter  to  pay  over  to  C  a 
creditor  of  j2.'*,  the  proceeds  of  a  cargo  consigned  by  .9,  to  /?., 
creates  no  lien  in  favour  of  C.  Assignees  of  Holland,  and  Assignees 
of  Humble  V. s  1  Starkie,  113. 

18.  Where  tit;le  deeds  are  deposited  as  a  security,  equity  infers  an 
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inlentioii  to  charge  the  property,  and  gives  the  party  a  lien  on  them. 
Richards  v.  Borsett,  3  Esp.  C.  102. 

19*  Upon  the  sale  of  leasehold  premises,  the  purchaser  accepts 
billa  of  exchange  for  the  purchase  money ;  and  the  original  lease  and 
the  assignment  executed  by  the  seller,  are  deposited  with  a  third  per- 
son as  a  collateral  security,  to  be  delivered  up  to  the  purchaser  on 
payment  of  the  bills.  Tlie  seller,  ailer  some  of  the  bills  are  paid,  gets 
possession  of  the  lease  from  the  depository,  and  pledges  it  with  per- 
sons  who,  bona  fide  J  advance  money  upon  it  and  to  whom  he  indorses 
the  outstanding  bills.  Held,  that  the  pawnees  had  no  lien  on  the 
lease  beyond  the  amount  of  these  bills.  Hooper  and  others  v.  Rams- 
bottom  and  others,  4  Camp.  121. 

20.  Dyers  have  their  lien  for  a  general  balance.  Savill  v.  Barchard  Dyer, 
and  another,  4  £sp.  C.  63. 

21.  If  a  man  get  possession  of  a  thing  by  misrepresentation,  he  Fraud, 
cannot  retain  it,  as  having  a  lien  upon  it ;  although,  under  the  circum- 
stances, he  might  have  done  so,  had  he  come  by  it  fairly.     Madden 
v.  Kempster,  1  Camp.  12. 

22.  j^.,  a  merchant,  at  different  times  employs  C,  an  insurance  . 
broker,  to  efiect  policies  of  insurance  for  him ;  C  without  JSt.^s  con-  '^'>'»*'«*« 
currence,  employs  /^.,  another  insurance  broker,  to  efiect  these  poli- 
cies, informing  him  that  they  were  for  a  correspondent  in  the  coun- 
try ;  B.  gets  the  policies  ejected  in  .^.'9  name,  and  delivers  them  all, 
except  one  to  C. ;  C.  becomes  bankrupt,  without  having  paid  B,  any 
part  of  the  premiums,  and  A.  being  indebted  to  his  estate  beyond  the 
amount.  Held,  that  B,  had  not  a  lien  on  the  policy  he  detained 
for  the  general  balance  due  to  him  from  C,  and  that  A.  could  main- 
tain trover  for  'this  policy  against  B.  after  tendering  him  the  premi- 
ums and  commission  due  in  respect  of  it  alone.  Snook  v.  Davidson, 
2  Camp.  218. 

23.  If  an  agent,  employed  to  effect  an  insurance  on  goods,  repre- 
sent himself  as  the  owner  of  the  goods  to  another  person  whom  he 
employs  to  efiect  the  policy,  the  latter  has  not  a  general  lien  on  tlie 
policy  for  the  balance  due  to  him  from  the  agent.  Lanyon  v.  Blan^ 
chard,  2  Camp.  597. 

24.  Insurance  brokers  who  have  effected  a  policy  without  notice 
that  it  is  not  on  account  of  the  person  from  whom  they  received  the 
order,  have  a  Hen  upon  it  for  their  general  balance  due  from  him,  and 
have  a  right  to  apply  to  the  satisfaction  of  that  balance  money  receiv- 
ed upon  the  policy,  as  well  afler  as  before  notice  that  it  belongs  to  a 
third  person  ;  but  if  they  pay  tlie  overplus  received  afler  such  notice  to 
the  agent,  the  amount  may  still  be  recovered  firom  them  in  an  action 
for  money  had  and  received  by  the  principal.  Mann  v.  Forrester  and 
another,  4  Camp.  60. 

f-  25.  If  w9.  employ  B.  to  effect  a  policy  of  insurance  for  his  benefit^ 

and  B,  without  A,^8  knowledge  employ  C.  to  effect  the  policy,  re- 
presenting himself  to  C  as  the  principal ;  C.  has  a  lien  on  the  policy 
as  against  A,j  for  the  general  balance  due  to  him  from  B,  West  wood 
V.  Bell  and  another,  4  Camp.  349. ;  S.  C.  1  Holt,  122.  Manafaclurer 

26.  The.  lien  of  a  manufacturer  for  his  general  balance,  extends  to 
the  property  of  a  third  person  delivered  by  the  customer  with  the 
owner's  consent,  but  wifiiout  the  manufacturer's  knowledge.  Weldon 
V.  Gould,  3  £sp.  C.  268. 

27.  An  advertisement  in  the  county  paper,  that  persons  in  a  parti- 
cular manufactory  will  claim  a  lien  on  goods  sent  to  be  manufactured, 
is  notice  sufficient.     Anon.  4  £sp.  178. 
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28.  A  shipwright  iD  the  river  Tkames  has  no  lien  on  a  ship  taken 
into  his  dock  to  be  repaired,  without  an  express  agreement  for  that 
purpose,  credit  being  given  by  the  usage  of  trade  to  the  owner  oft)  e 
ship  for  the  repairs.  Mter,  where  a  shipwright  deals  for  ready 
money.     Raitt  v.  Mitchell  and  another,  4  Camp.   146. 

29.  A  factor  for  the  owner  of  a  ship  at  an  Enfi^lish  port,  requests 
the  master  to  deliver  the  certificate  of  registry  to  him  in  order  timt  he 
may  pay  the  tonnage  duties  at  the  custom-house.  He  cannot,  having 
thus  obtained  possession  of  the  certificate,  retain  it  as  a  security  for 
the  general  balance  due  to  him  as  factor  in  respect  of  the  ship.  Bum 
V.  Brown,  2  Starkie,  272. 

80,  An  action  for  money  had  and  received,  will  not  lie  to  recover 
back  a  sum  paid  upon  trust  for  a  specific  purpose,  unless  it  be 
shown  that  the  trust  is  closed,  and  that  a  balance  remains  in  the  band 
of  the  trustee.     Case  v.  Roberts,  1  Holt,  500. 

31.  If  one  having  a  lien  upon  goods,  when  they  are  demanded  of 
him,  claim  to  retain  them  upon  a  different  ground,  making  no  men- 
tion of  lien,  trover  may  be  maintained  against  him,  without  evidence 
of  any  tender  having  been  made  of  the  amount  of  his  lien.  Baard^ 
roan  v.  Sill,  1  Camp.  410.  n. 

32.  j9.  having  repaired  a  carriage  for  B.,  allows  him  to  take  it  away 
from  time   to  time  ;  he  cannot  afterwards  detain  it  for  the  amouiit  €^ 
the  repairs :  neither  can  he  detain  it  upon  a  claim  for  standage, 
without  an  express  contract  to  pay  for  standage,  or  unless  the  owner 
leaves  it  upon  the  premises  beyond  a  reasonable  time  afXer  notice. 
Hartley  v.  Hitchcock,  1  Starkie,  408. 

33.  A,  at  Bristol  sells  goods  to  B,  to  be  paid  for  by  B^b  accept- 
ance of  a  biU  to  be  drawn  by  «^. :  the  goods  am  weighed,  but  remam 
in  .^.'s  warehouse,  who  omits  to  draw  tlie  bill.  B*  sells  a  specific  and 
ascertained  portion  of  these  goods  to  C.  in  Londork,  who  pays  for 
them  and  transmits  J^.'s  order  to  t^.  for  the  delivery  of  them.  On 
the  fourth  day  afler  .^.'s  receipt  of  the  order,  B,  becomes  bankrupt, 
and  then,  and  not  before,  «^.  refuses  to  deliver  the  goods  to  C.^  insist- 
ing that  he  has  a  lien  upon  them  for  the  price.  C.  may  n:ainlain  tro- 
ver against  «^.  ;  for  he  was  bound  at  all  events  to  notify  bis  refusal 
immediately.  And,  semd/e,  that  having  neglected  to  draw  the  bill^  and 
having  furnished  B.  with  samples  to  go  into  the  market  with,  and 
having  obeyed  several  orders  of  B.^a  for  the  delivery  of  portions  of 
the  goods  to  different  sub-vendees,  he  could  not  have  insisted  upon 
any  lion,  even  if  he  had  given  immediate  notice.  Green  and  another 
V.  Haythome  and  others,  1   Starkie,  447. 

34.  A,  sells  to  B.  a  carriage,  to  be  paid  for  partly  by  abiU  upon  the 
delivery,  and  partly  by  a  bill  at  a  future  day,  and  A  ncglectmg  to 
take  the  carriage.  A,  obtains  a  verdict  against  him  for  goods  bargain- 
ed and  sold.  Until  the  amount  is  paid  to  A,  he  has  a  lien  upon  (he 
carriage,  and  the  sheriff  cannot  seise  it  under  fkfij'a.  against  the  goods 
of//.  Houlditch  V.  Desanges,  2  Starkie,  337. 

35.  Usage  shows  the  terms  on  which  parties  contract.  There- 
fore a  wharfinger  has  a  lien  for  his  general  balance,  on  all  goods 
braught  to  his  wharf,  such  having  been  the  coustaut  usage.  JXayior 
V.  Manffles  and  anotlier,  1  Esp.  N.  P.  C.  109. 

36.  Where  a  sum  of  money  has  been  lodged  with  a  party  to  indem- 
nify him  against  bills  of  exchange  he  has  accepted  for  the  accommoda- 
tion of  another,  an  action  will  not  lie  against  him  to  recover  tlie  money 
while  the  biUs  are  outslanding,  altliough  the  statute  of  limitations  has 
run  upon  them.  Morse  and  others  v.  Williams  and  others,  3  Camp. 
418. 
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LIMITATION,  STATtJTt  OF. 

1.  Where  oneof  two  joint  oUigers  in  a  bond  pays  the  whole  de-  Period  of  lidil^ 
mand,  qwjtre  whether  the  limitation  of  his  claim  for  contrihution  is  ^^^ion* 

six  years,  the  same  as  on  the  bond  itself  t  Cole  v.  Saxby,  3  f^sp.  C^ 
159. 

2.  A  debtor  executes  a  warrant  of  attorney  to  his  creditor^  to  con- 
fess judgment  for  the  balance  of  account  as  then  stated  between  them. 
The  warrant  of  attorney  is  not  a  specialty  which  takes  the  case  out  of 
the  statute  of  limitations.     Clarke  v.  Figes,  2  Starkie,  234. 

3.  Where  there  is  a  mutual  unsettled  account  and  reciprocal  de-  Cofnm«nc«» 
mandsy  the  statute  of  limitations  does  not  attach.     For  the  exception  ment  of  iu 
in  tj^at  statute  as  to  merchants'  accounts  is  not  confined  merely  to  operation* 
persons  of  that  description.     Cratichv.  Kirkman,  Peake,  121.. 

.  4.  It  seems  that  the  hmitation  to  an  action  against  an  attorney  for 
so  negligently  registering  an  annuity  that  it  was  aflerwards  set  aside, 
Vegins  to  run  not  from  the  reg^tehng,  but  the  setting  it'aside.  Comp- 
ton  V.  Chandless,  4  £sp.  C.  18. 

5.  If  the  captain  of  a  ship  insured  barratrously  carry  her  out  of 
the  course  of  the  voyage,  procure  her  to  be  condemned  in  a  vice-ad^ 
miralty  court,  sell  her,  and  deliver  her  up  to  the  purchaser,  it  is  only 
from  this  last  event  that  the  statute  of  limitations  begins  to  run  as 
between  the  assured  and  the  underwriter.  Hibbcrt  v.  Martin,  1 
Caaxp.  539. 

6.  A  promissory  note  is  made  more  than  six  years  ago,  and  depo<« 
sited  witfa.a  banker,  to  be  delivered  to  the  payee,  on  his  producing  a 
eertain  other  note  cancelled  ;  the  cause  of  action  to  the  payee  on  tlie 
first  note  accrues  on  receiving  it  from  the  banker,  and  id  not  barred 
either  by  the  lapse  of  six  years  from  the  date,  or  by  the  bankruptcy 
and  certificate  of  the  maker,  which  intervene  between  the  date  o{  the 
note,  and  the  time  of  its  delivery  to  the  payee.  Savage  v.  Aldren,  2 
Staikie,  232. 

7.  If  a  bill  filed  against  an  attorney  in  vacation  be  entitled  of*  the  ^^^  9at^4* 
preceding  tenn,  and  die  defendant  plead  the  statute  of  limitations  ;  he 

may  show  when  it  was  in  fact  filed.     Snell  v.  Phillips,  Peake,  209. 

&•  Wliere  neutral  debts  are  contracted  between  A*  and  Ji»  much 
about  the  same  time,  and  Jl.  secures  his  demand  from  the  operation 
of  the  statute  of  limitations  by  suing  out  process,  this  likewise  will 
save  its  operation  upon  JJ.'s  demand,  so  as  to  enable  him  to  set  it 
«ff  against  that  of  j9.     Ord  v.  Ruspini,  2  Esp.  C.  569^ 

9.  The  defendant  saying  to  the  plaintiff,  "  What  an  extravagant  bill  ^^^^  ^^^  b» 
•  you  have  delivered  me  I"  is  a  sufficient  acknowledgment  to  avoid  the  ^  waiver  of 

statute  of  limitations.     Lawrence  v.  Worrall,  Peake,  93.  the  ttatat** 

10.  To  take  a  demand  out  of  the  statute  of  limitations,  a  general 
acknowledgment  of  a  debt  not  specifically  applying  to  the  one  m  ques- 
tion is,  prtnuft/acte,  sufficient ;  if  not  that,  but  another  demand  were 
intended,  the  <mua  of  proof  lies  upon  the  defendant  Baillie  and  an- 
other V.  Lord  Inchiquin,  1  Esp.  C.  435. 

11.  An  acknowledgment  by  an  agent  employed  in  the  paiticuFar 
affiiir  is  sufficient  to  supersede  the  statute  of  limitations.  Palethorp 
V.  Furnish,  2  Esp.  C.  611.  n. 

12.  An  acknowledgment  by  one  of  two  persons,  on  whose  jomt^ 
account  money  has  been  paid,  takes  the- case  out  of  the  statute  of 
limitdtions  as  to  both.  Clarke  v.  Bradshaw  and  another,  3  Esp.  C. 
165. 
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13.  Any  acknowledgment  that  the  demand  is  owing,  will  takek 
out  of  the  statute  of  imitations  ;  thus  an  acknowledgment  of  a  loaa 
accompanied  by  mi  assertion  that  the  party  was  discharged  by  tlie 
statute,  Clarke  v.  Brmdshaw  and  another,  3  £sp.  0.  157. 
f  14.  An  acknowledgment  to  a  third  person,  though  not  anAonaed 
to  demand  payment,  will  supersede  the  statute  of  linutalioiia,  Feleiv 
y.  Brown,  4  £sp.  C.  46. 

15.  An  acknowledgment  of  the  debt,  though  accompaaiecl  witfr  a 
declaration  by  the  de^ndant,  *'  that  he  did  not  consider  hnsetf  as 
owing  the  plaintiff  a  farthing,  it  being  more  than  six  years  siaoe  he 
contracted,"  is  sufficient  to  take  the  case  out  of  the  statute  of  lisul* 
ations.     Bryan  v.  Horseman,  5  Esp.  C.  8.,  S.  C.  4  £a8t,  599. 

16.  Where  a  debtor  refers  his  creditor  to  a  diird  person,  the  ac- 
knowledgment of  that  person  wiH  supersede  die  statute  of  limitatioBs. 
Burt  V.  Palmer,  5  Esp.  G.  145. 

17.  An  admission  of  a  debt  relying  on  a  written  instrument  aa  har- 
ing  dischai^d  it,  but  which  proves  to  be  no  dischai^  in  law,  Btcwea 
the  operation  of  the  statute  of  limitatieiis.  Partington  v.  Butdber, 
6  Esp.  C.  66. 

18.  In  an  action  against  a  husband,  for  goods  supplied  to  his  wife, 
for  her  accommodation,  while  he  occasional^  visited  her,  a  letter 
written  by  thf*  wife,  aclmowledging  the  debt  within  m  TMra,  is  ad- 
missible evidence  to  take  the  case  out  of  the  statute  of  iimitetioBS« 
Gregoiy  v.  Parker,  1  Camp.  394. 

19.  In  an  action  against  .d.,  on  the  joint  and  seyeial  promiaaoiyiicAee 
of  himself  and  B.  to  take  the  case  out  of  the  statute  oifliimtatMMia,  il  is 
enough  to  give  in  evidence  a  letter  written  by  Jt,  to  J9.  witfun  Hie  aim 
years,  desiring  him  to  settle  the  money.  HaUkhy  v«  Wwd,  8  Camp^ 
32. 

20.  Demand  being  made  by  a  seaman  on  (he  owner  of  a  ship  fo 
wages,  which  had  accrued  dunng  an  embaigo,  he  said,  if  others  pmd 
he  should  do  the  same.  Held,  that  this  was  a  sufficient  acknowle<%- 
ment  to  take  the  case  out  of  the  statute  of  limitations.  LoweOi  ▼« 
FotheigiU,  4  Camp.  185. 

21.  A  promise  by  a  def)mdant  to  pay  a  debt  by  instaknents,  when 
he  is  able,  is  sufficient  to  take  a  case  out  of  tfie  statute  of  limilatioiiB» 
without  proof  of  time  being  ffiven,  or  of  tlie  ability  of  the  party. 
Thompson  v.  Osborne,  2  Staikie,  98. 

22.  The  admission  of  the  wife,  who  was  accustomed  to  conduct 
her  husband's  business,  is  sufficient  to  take  the  case  out  of  the  statute 
of  limitations,  in  an  action  against  the  husband.  Anderaonv.  San- 
derson, 1  Holt,  591. 

What  B«t«  ^^*  ^  promise  by  which  a  demand  discharged  by  laches  or  efflux- 

ion of  time,  may  be  revived,  must  be  voluntary,  and  not  extorted  by 
the  terror  of  an  arrest.  Rouse  v.  Redwood,  1  Esp.  N.  P.  C.  156. 
'  24.  An  answer  to  a  demand  of  payment,  tliat  the  bill  had  been 
paid,  and  a  receipt  taken,  which  the  party  would  (but  did  not)  show, 
will  not  supersede  the  statute  of  limitations.  Birk  v.  Guy,  4  Esp.  C. 
184. 

25,  If  a  cause  of  action  arising  from  the  breach  of  a  contract,  to  do 
an  act  at  a  specific  time,  he  once  barred  by  the  statute  of  limitatione, 
a  subsequent  acknowledgment  by  the  party,  that  he  broke  the  con- 
tract, will  not  iokc  the  case  out  of  the  statute.  Boydell  v.  Dnim- 
mond,  2  Camp.  160* 

26  A  qualified  admission  by  a  party  who  relies  on  an  objectioQ 
^^hicb  would  at  any  time  have  been  a  good  defence  to  the  action, 


Ambbt.]  lottery.  S6f 

-does  not  take  a  cese  out  of  the  statute  of  limitatioiis.  As  where 
the  drawer  of  a  foreign  bill  said  to  the  indorsee,  '<  If  jou  had  present- 
'Cd  the  pfoteet  the  same  as  the  rest,  it  would  have  been  paid.  I  had 
then  funds  in  the  aooeptor's  hands."  De  la  Torre  v.  Barclay  .and  ano- 
^ther,  1  Starkie,  7. 

27.  In  order  to  take  a  case  out  of  the  statiUe  of  limitations  in  an 
•actioii  OB  a  promissory  note,  it  is  not  sufHcient  to  show  a  payment  by  ^ 
a  joint  maker  of  the  note  to  the  payee  within  six  years,  so  as  to 
throw  it  upon  the  defendant  to  show  that  the  payment  was  not  made 
on  account  of  the  note.  An  acknowledgment  by  one  partner  to  find 
another,  in  such  case,  must  be  dear  and  explicit.  Holme  v.  Green, 
I  Starkie,  488. 

26.  di.  is  applied  to  by  the  attorney  of  B.  for  the  payment  of  a 
debt.  He  writes  in  answer,  ''  that  he  will  wait  on  the  defendant, 
when  he  shall  be  able  to  satisfy  him  respecting  the  misunderstaoding 
which  had  occurred  between  them."  Held,  that  this  was  no  such 
acknowledgment  of  a  debt  as  would  bar  a  plea  of  the  statute  of  limi- 
tations ;  and  that  such  evidence  ought  not  to  be  left  to  a  jury,  as 
grounds  to  infer  a  new  promise  to  pay.     Craig  v.  Cox,  1  Holt,  SSO. 

LONDON. 

Tt  is  not  a  breach  of  the  bond  of  a  broker  in  the  city  of  London^  Broker, 
to  act  as  a  broker  concurrently  wKh  another.     The  Mayor,  &c.  of 
ifondon  v.  Brandon,  2  Starkie,  14. 


LONDON  DOCK  COMPANY. 

1.  A*  directs  the  London  Dock  Company  to  deliver  a  quantity  of  Liability  of* 
hides^  belonging  to  him  in  their  custody  to  B*y  (supposing  that  B.  had 
purchased  them  from  him  ;  the  Dock  Company  deliver  them  upon  an 
order  purporting  to  be  the  order  of  B. ;  but  which  is  a  mere  for- 
gery, o,  in  fact  not  having  purchased  the  goods.  The  Dock  Com- 
pany are  liable  to  wS.,  although  he  neglected  to  apply  to  ^.  till  four 
months  afterwards,  when  the  supposed  time  of  credit  expired.  And 
although  ,A,  might,  after  discovering  the  fraud,  have  recovered  pos- 
nession  of  his  hides  from  cmother  person.  Lubbock  and  others  v» 
In^is,  1  Starkie,  104. 

2.  The  London  Dook  Company  ai^  liable  for  the  negligence  of  Senranti  o£ 
their  servants  in  unloading  goods,  although  the  Company  derive  no 
profit  from  their  lahour.     GibMn  v.  Xnglis,  £sq.  4  Camp.  72. 

LOTTERY. 

1.  In  an  action  be  insuring  tickets  in  the  Irish  lottery,  the  act  of  iQ^Qn^Q^^^ 
parliament  estal^ishing  such  lottery  must  be  proved.     Williams  ^t 

iam  V.  Pulley,  Peake,  61. 

2.  If  several  tidtets  in  the  lottery  be  insured  at  the  same  time,  it 
makes  but  one  ofience.     Holland  v.  Duffin,  Peake,  58. 

3.  In  a  qui  torn  action  gn  the  lottery  act,  the  pbMntiff  cannot  re« 
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cover  penalties  for  a  greater  number  of  ofiences  than  are  sworn  to  in 
the  affidavit.     Phillips  v.  Mendez  da  Costa,  1  Esp.  N.  P.  C.  84. 

4.  The  offence  of  insuring  lottery  tickets  is  complete,  though  no 
premium  is  given  ;  therefore  evidence  that  a  premium  was  paid  for 
such  insurance,  will  support  a  count  making  no  mention  of  the  fiicU 
Phillips  V.  Mendez  da  Costa,  1  Esp.  F.  P.  C.  60. 

5.  Premiums  paid  for  insurance  in  the  lottery  are  not  recoverable 
back,  since  the  assured  is  in  part  delicto  vnth  the  insurer.  Drum- 
mondv.  Decy,  1  Esp.  C.  152. 

6.  If  •^.  pay  premiums  to  B^  for  his  insurance  of  lotteiy  tickets^ 
part  of  which  B»  pays  to  C.  for  a  re-assunince,  unless  a  privi^  be- 
tween A.  and  C.  can  be  established,  as  by  proving  that  B,  merely 
acted  as  C.'s  agent,  and  not  on  his  ow^n  account,  A*  cannot  sue  C.  te 
recover  back  his  money.     King  v.  Scrape,  1  Esp.  C.  432, 


^tfitUtSf. 


LUNACY, 

A  person  put  in  to  superintend  an  unlicensed  house  for  &e  recep- 
tion of  lunatics,  is  liable  to  the  penalties  of  14  Geo.  3.  c.  49.  without 
having  any  share  in  the  profits  of  the  establishment  Budd  v.  Foulfcs, 
9  Camp.  404. 


Itpbbelj. 


MAIL, 

The  horse  mail  bags  being  left  by  the  mail  rider  after  he  had  taken 
possession  of  them  for  a  temporaiy  purpose  for  two  minutes,  were 
stolen  during  his  absence  ;  the  case  is  within  the  stat  52  Geo.  3. 
c.  143.  s.  3,     Bex  v.  Robinson,  2  Starkie,  485. 


What  i«  oot, 


Eyidcoce. 


MALICIOUS  ARREST. 

1.  An  action  cannot  be  maintained  for  a  malicious  arrest  by  .4. 
against  B.y  if  A.  owed  B.  the  sum  for  wliich  he  was  held  to  bail, 
although  B,  was  indebted  to  ,^.  to  a  laiger  amount  Brown  v.  Pig- 
eon, 2  Camp.  594. 

2.  .^.  by  mistake  sues  out  a  Bailable  writ  against  B.,  andgii-es  it  to 
C.,  an  officer,  to  bo  executed.  C.  says  to  B,  he  has  a  writ  against 
him,  but  B.  denying  that  he  owed  the  money,  C.  does  not  take  him 
into  actual  custody.  On  inquiry,  the  mistake  is  discovered,  and  B.  is 
told  he  need  give  himself  no  fardier  trouble  in  the  matter.  However, 
he  afterwards  puts  in  bail  above  and  incurs  an  expense  of  14^  Held, 
that  he  could  not  maintain  an  action  against  Jl,  for  malicious  arrest 
Bieton  v.  Burridge,  3  Camp.   139, 

3.  A  plaintiff  who  acting  under  what  he  conceives  to  be  sound  ad- 
vice, takes  the  defendant  in  execution,  after  he  has  taken  the  defend- 
ant's bail  in  execution,  is  not  liable  to  an  action  for  maliciously  ar- 
resting tlie  defendant,  although  previous  to  the  airest,  he  had  notice 
from  the  defendant  tliat  his  proceedinc  was  illegal.  Snow  v.  Allen, 
1  Starkie,  502.  ® 

4.  In  an  action  for  a  malicious  arrest,  the  plaintifi*  must  prove  the 
sheriff's  warrant  on  ^he  writ  against  him.     Llovd  v.  Harris,  Peakc^ 
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MALICIOUS  PROSECUTION. 

1.  If  j9.  9^e  B,  and  B.  return  the  blow,  on  which  A*  indicts  B.  What  ii  not. 
for  an  assault,  ^e  bare  fact  of  A.  having  struck  the  first  blow,  is  not 
sufficient  to  support  an  action  for  a  malicious  prosecution.     Fish  v« 

Scot,  Feake,  135. 

2.  If  the  jury  deliberate  before  they  acquit  the  prisoner,  though  he 
call  no  witnesses,  a  probable  cause  for  the  pros^ution  must  be  i]> 
ferred.     Smith  v.  M'Donald,  3  £sp.  C.  7. 

MANOR. 

There  may  be  a  valid  custom  in  a  manor  within  the  limits  of  an  Custom* 
ancient  forest  belonging  to  the  crown^  for  the  lord,  with  the  assent 
of  the  homage,  to  grant  parcels  of  the  waste  to  be  lield  in  severalty 
by  copy  of  court  roll,  and* inclosed  in  exclusion  of  persons  having 
rights  of  common.     Boulcott  v.  Winmill,  2  Camp.  261. 


MARRIAGE. 

1.  The  form  of  words  prescribed  by  the  rubrick  for  the  publica-  J^ann** 
tion  of  banns,  need  not  be  precisely  followed,  this  part  of  the  act  of 
parliament  being  merely  directory.     Standen  v.  Standen,  Peake,  35. 

2.  The  registration  of  a  marriage  is  not  necessary  to  its  validity.  Rogiitratkni. 
Read  v.  Passer,  1  £sp.  C.  214.  Peake,  232. 

3.  In  civil  actions,  except  in  an  action  ibr  cWm.   cim,j  cdhabition,  Proof  of. 
acknowledgment,  and  reception  by  the  family,  are  evidence  of  mar- 
riage without  producing  a  copy  of  the  register.     Read  v.  Passer,  1 

Esp.  C.  214. ;  Leader  v.  Barry,  Id.  353. 

4.  In  an  action  against  a  woman  for  a  breach  of  promise  of  mar-  PromiMofL 
riage,  it  is  a  sufficient  justification  for  non-performance,  if  the  per- 
son, to  whom  she  has  given  the  promise,  turn  out  upon  inquiry  to  b^ 

a  roan  of  bad  character ;  but  mere  accusation  and  suspicion  are  not 
sufficient.  The  charges  which  she  makes  against  him  must,  if  capable 
of  proof^  be  substantiated  ;  or  they  go  only  to  the  damages.     Bad-  . 
deley  v.  Mortlock  and  wife,  1  Hoh,  151. 


MASTER  AND  SERVANT. 

1.  To  maintain  an  action  for  assaulting  plaintiff's  infant  son  per' Relation  of. 
fmod^f  &c.  proof  of  his  living  under  his  fatlier's  roof  is  sufficient  evi- 
dence of  service.     Jones  v.  Brown,  Peake,  233. 

2.  The  relation  between  the  manager  of  a  theatre  and  a  performef , 
is  not  sufficient  to  enable  him  to  sue  for  the  loss  of  the  performer's 
services  in  consequence  of  a  battery.  Taylor  v.  Neri,  1  Esp.  C.  386. 

3.  One  who  serves  another  ^th  a  view  to  a  bequest  at  the  death,  ^^g^** 
is  not  entitled  to  remuneration  ;  and  whether  the  service  was  with 

that  view  is  a  question  for  the  jury.     Le  Sage  v.  Coussmaker  and 
others,  1  Esp.  N.  P.  C.  187. 

4.  A  slave  who  continues  with  his  master  after  his  arrival  in  £ng- 
hmd  is  not  entitled  to  wages  without  a  promise,  and  then  only  fojr 
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the  time  subsequent  to  the  promise^  not  being  retrospective.     Alfred 
V.  Marquis  of  FitsjomeB,  8  Eap.  €.  S. 

5.  A  servant  dischaived  without  warning,  is  entitled  to  a  month's 
wages.     Robinson  v.  Hindmaa,  3  £sp.  O.  2S5, 

6.  Where  a  servant  is  hired  by  the  quarter,  if  he  is  dischaiged  b/ 
his  master  without  sufficient  cause  in  the  middle  of  a  quarter,  he  maj 
recover  the  quarter's  wages.  Crandell  v.  Pontignj,  4  Camp.  376. 
S.  C.  1  Staiide,  19& 

7.  If  a  servant  for  a  jear  refiise  to  obey  his  master's  orders,  the 
master  is  justified  in  dismissing  him  before  the  end  of  the  year,  and 
the  servant  cannot  recover  any  wages.  Spain  v.  Amott,  2  Staride, 
256. 

Sickneu.  g,  ^  master  is  liable  for  medicinee  and  attendance  furnished  to  a 

household  servant.     Scarman  v.  Castell,  1  Esp.  C.  270. 

9.  A  master  is  not  liable  upon  an  implied  assumpsit  to  pay  for  me- 
dical attendance  on  a  servant  procured  by  the  overseers  of  a  parish, 
in  which  the  servant  has  met  with  an  accident  in  the  course  of  his 
employ.     Newby  v.  Wiltshire,  2  Esp.  G«  739. 
^P*r*y  *c-^        iQ^  i£  ji^  while  employed  as  master  of  a  ship,  of  which  B.  is 
vantt     '  "*'*    owner,  give  part  of  his  personal  services  to  C   for  a  stipulated  sum, 

and  C.  pay  Uiis  into  the  hands  of  B.y  an  action  to  recover  iX  cannot 
be  supported  against  B.  at  the  suit  of  A.     Thompson  v.  Havelock^^ 
1  Camp.  527. 
Coatraet  bf  11.  If  when  a  master  gives  his  servant  money  to  buy  meal  for  the 

■erraDt,  when  use  of  the  family,  the  servant,  instead  of  paying  ready  money,  order 
binding  upon  i^  meat  on  credit,  and  embezzle  the  money,  the  master  is  not  liable. 
»wt«r-  Stubbing  v.  Heintz,  Peake,  47. 

12.  Where  articles  taken  up  by  a  servant  for  his  master  come  to 
liis  use,  the  master  is  liable  to  the  tradesman,  though  the  servant  had 
previously  agreed  to  furnish  them,  unless  the  tradesman  knew  of  the 
agreement.     Precious  v.  Abel,  1  Esp.  C.  350. 

13.  Where  a  master  has  once  sent  his  servant  to  take  iq»  goods  oq 
trust,  he  will  be  liable  for  future  h(ma  Jidt  credit  obtamed  by  the 
servant  with  tlie  same  tradesman,  unless  due  notice  not  to  trust  is 
given ;  which  notice,  after  dealing  with  a  tradesman  pecsooally,  mast 
be  given  to  the  tradesman  himself  (acting  in  his  business)  not  his 
fsrvant     Gratland  v.  Freeman,  3  Esp.  C.  85. 

14.  Where  a  master  regularly  pays  for  a  definite  quantity  ofprovi- 
nions  furnished  to  the  family,  he  is  not  liable  for  any  excess,  without 
proof  that  it  was  furnished  by  his  orders.  Pearce  v.  Rogers,  3  Esp* 
C.  214, 

15.  A  master  is  not  liable  to  a  tradesman  employed  by  his  servant 
in  repairing  his  property,  where  neither  had  the  servant  authority  to 
employ  him,  nor  the  tradesman  grounds  for  presuming  that  he  had. 
HisGox  V.  Greenwood,  4  Esp.  €.  174. 

16.  Where  a  master  has  once  sent  his  servant  to  take  up  goods  oo 
trust,  he  will  be  liable  as  well  for  those  as  for  future  bona  fide  credit 
obtained  by  the  servant  with  the  same  tradesman,  tliough  be  had 
money  &om  his  master  to  pi^  for  them.  Rusby  v.  Scarlett,  5  £sp« 
C.76. 

17.  A  master  is  not  responsible  for  liquors  ordered  by  his  butler 
in  the  name  of  the  master,  bat  without  his  authority,  unless  he  has 
on  former  occasions  paid  for  goods  ordered  by  him,  or  there  is  some 
ether  evidence  to  show  that  the  butler  had  authority  for  what  he  did. 
Maunder  and  another  v.  Conyecs,  2  Stark.  281* 

18.  The  act  of  the  servant  will  not  bind  the  master  in  actions  of 
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torif  to  the  mme  extent  as  ia  actions  in  ecmtnicts.     Harding  r. 
Greeniiiff,  1  Holt,  531. 

19.  JVo  legal  obligatioB  is  imposed  upon  a  master  to  give  fais  serw  Character, 
vant  a  character ;  therefore  no  action  lies  for  his  refusing.     Carrol  v. 

Bird,  3  £sp.  C.  201. 

20.  An  action  by  a  servant  against  his  roaster  for  a  false  character, 
whereby  he  lost  a  place,  cannot  be  maintained,  if  the  party  demand- 
ing his  character  did  it  with  a  view  to  an  action  against  the  master. 
Knig  V.  Waring  and  wife,  6  £sp.  C.  14. 

21  •  A  master  may  be  in^ted  for  bis  servant's  misconduct  done  Indictment 
in  the  ordinary  course  of  his  employment,  though  contrary  to  bis  ag^ioBt  mastsc 
orders :  as,  where  those  employed  by  the  proprietor  of  a  newspaper  ^°f  Movant's 
to  conduct  it,  insert  a  libel  therein.     Rex  v.  Walter,  3  Esp.  C.  21,      »>«»»«««*• 

22.  A  servant  intending  at  the  expiration  of  his  service  to  set  up  Miicellaneoas. 
for  himself  in  the  same  line  with  his  master,  is  not  prohibited  soliciting 

the  support  of  his  master's  customers  in  that  event     Nichol  and 
ttiother  V.  Martyn,  2  Esp.  C.  732. 

23.  It  is  not  actionabie  to  induce  a  servant  not  to  continue  in  his 
master's  service  beyond  his  time.  Nichol  and  another  v.  Martyn, 
2  £sp.C.  732. 


MAXIMS. 

A  party  may  object  to  the  manner  of  doing  an  act  if  it  multiplies  Mode  or  formi 
his  proofs.     Core  v.  Callaway,  1  Esp.  N.  P.  C.  115. 

MAYHEM. 

1.  It  is  not  an  offence  within  the  clause  of  Lord  Ellenborough's  act  Statute. 
43  G.  3.  c.  5S.,  against  maliciously  cutting  with  intent  to  resist  law- 
ful apprehension,  if  the  cutting  took  place  in  an  attempt  to  appre- 
hend the  prisoner  previous  to  any  notification  being  made  to  him  of 

the  purpose  for  which  he  was  laid  hold  of.     Rex  v.  Rickets,  3  Camp* 
68. 

2.  In  order  to  bring  an  offender  within  the  clause  of  the  statute 
43  6.  3.  c.  58.  s  1.,  for  stabbing  with  intent  to  resist  a  lawful  ap- 
prehension by  a  private  person,  for  cutting  a  third  person,  it  is 
essential  that  the  person  apprehending  should  have  been  present  at 
the  commission  of  the  offence,  or  that  he  should  be  armed  with  the 
authority  of  a  warrant.     Rex  v.  Dyson,  1  Starkie,  246. 

3.  SembUf  the  words  '^  some  other  grievous  bodily  harm"  in  the 
statute  43  6.  3.  c.  58.,  must  be  construed  to  extend  to  such  wounds 
only  as  are  inflicted  upon  a  vital  part  in  the  body.  Rex  v.  Akenhead, 
1  Hoh,  469. 

4.  In  an  indictment  under  Lord  EUenhorougVs  Acty  for  cutting 
and  maiming  a  sheriff's  officer,  it  is  incumbent  on  the  prosecutor 
not  only  to  produce  the  warrant  made  out  by  the  sheriff  to  the  ofHcer, 
but  likewise  the  writ.     Rex  v.  Meade,  1  Holt,  593. 


MESNE  PROFITS. 


When  the  judgment  in    the  ejectment  has  been  against  the  Amoantof. 
M9ual  ejector  for  want  of  sqppearaoce,  the  costs  of  the  ejectment 


374 


NUISANCE. 


[Nisi  P&iua 


znay  be  incladed  in  the  damages  given  in  the  action  for  mesne  profited 
But  where  the  ejectment  was  regularly  defended,  the  taxed  coat» 
cxdy  can  be  indaded*     Doe  v«  Davisi  1  Esp.  C.  357. 


Hortgage*. 


MORTGAGE. 

Held,  that  the  mortgagee  of  premises  was  liable  to  the  vendor  for 
the  price  of  timber  sold  to,  but  not  paid  for  by  the  mortgagor,  and 
which  the  mortgagee  had  worked  up  in  the  buildings  thereon,  not- 
withstanding the  mortgage  is  afterwards  rescinded  from  an  anb&« 
cedent  act  of  bankruptcy  by  the  mortgagor.  Williams  v.  ShaW|  1 
Esp.  N.  P.  C.  93. 


In  rAiitiog 
pioctM. 


MURDER. 

In  Order  to  make  the  killing  a  bailiff,  in  resisting  the  execotioii  of 
mesne  process  in  a  civil  action,  amount  to  murd^,  it  seems  to  be 
necessary  to  prove  the  writ,  as  well  as  the  sheriff's  warrant  to  tfa9 
bailiff;  istd  such  homicide  will  not  amount  to  murder  if  the  bailiff 
attempt  to  execute  a  writ  without  a  non  omittas  clause  within  an  ex-' 
elusive  liber^.     Rex  v  Mead  and  another,  2  Starkie,  205. 


yritntb. 


NAVAL  STORES. 

If  an  information  against  one  on  statute  17  G.  2.  c.  40.  s.  10.,  for 
having  naval  stores  in  his  possession  contrary  to  statute  9  &  10  W. 
3.  c.  41.,  appear  to  have  been  filed  in  consequence  of  a  discovery  on 
a  search  by  a  police-officer,  the  officer  must  be  deemed  an  informer 
within  the  statute,  and  being  entitled  to  a  moiety  of  the  penaJ^,  is 
therefore  an  incompetent  witness  for  the  crown.  Rex  v.  Blackman^ 
1  Esp.  N.  P.  C.  95. 


fiditor. 


NEWSPAPER. 


The  compiler  and  manager  of  a  newspaper  is  the  edUoTj  notwilh^ 
standing  the  proprietor  revises  it     Ueriot  v.  Stuart,  1  Esp.  C.  438. 


In  p«nal  ao- 
tioai* 


NEW  TRIAL- 

In  a  penal  action,  where  there  has  been  a  verdict  for  the  dcfen<knt, 
the  court  will  not  grant  a  new  trial,  except  for  a  misdirection  of  the 
judge.     Brooke  q.  t.  v.  Middleton,  1  Camp.  450. 


PuUiQ.    - 


NUISANCE. 

1.  The  owner  of  a  vessel  sunk  in  a  navigable  river  is  hound  to 
place  a  buoy  over  the  wreck  ;  and  it  is  not  enough  to  station  a  watch- 
man near  the  spot  to  point  out  the  dauger.  Harmond  v.  Pearson,  t 
•amp.  515. 
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2.  A  man  setting  up  a  noxious  business  in  a  neighbourhood  where 
Such  business  has  long  been  ccuried  on,  is  not  indictable  for  a  nui- 
sance, unless  the  noxious  vapour  is  much  increased  by  his  manufac- 
ture.    Rex  V.  NeviHe,  Peake,  91. 

3.  The  owner  of  a  vessel  sunk  by  accident  in  a  navigable  river  is 
not  indictable  for  not  removing  it.     Rex  v.  Watts,  2  Esp.  C.  675. 

4.  The  owners  of  booths  in  a  fair  or  market,  held  for  more  than 
twenty  years  past,  though  not  acquiesced  in,  are  not  indictable  as 
for  a  nuisance.     Rex  v.  Smith  and  another,  4  £sp.  C.  111« 

5.  The  proprietor  of  an  oven  for  burning  coke  was  indicted  for  a 
nuisance ;  it  appeared  that  the  health  of  the  neighbourhood  was  not 
thereby  inoipaired,  though  the  vapour  wa<9  offensive,  nor  were  the 
dwellings  rendered  uncomfortable  or  untenantable :  held,  that  it  was 
not  an  indictable  nuisance.  Rex  v.  Davey  and  another,  5  Esp.  C. 
217. 

6.  An  action  will  not  lie  for  a  nuisance  prejudicial,  not  to  the  PriTatA. 
neighbourhood,   but  two   or  three  individuals  only ;  thus,  against  a 
tinman  for  exercising  his  trade  to  the  disturbance  of  two  or  three 
nei^bours.     Rex  v.  Lloyd,  4  Esp.  C.  200. 

7.  An  action  for  a  nuisance  to  a  house  cannot  be  maintained  for 
that  which  was  no  nuisance  to  the  house  before  a  new  window  was 
opened  in  it  by  the  plaintiff)  and  whit^h  becomes  a  nuisance  only  by 
that  act.     Laurence  v.  Obee,  3  Camp.  514. 

8.  It  is  universally  the  duty  of  the  occupier  of  a  house  having  ah  Who  liable  for. 
area  fronting  a  public  street,   so  to  fence  it  as  to  make  it  safe  to 
passengers  ;  and  it  is  no  defence  to  an  action  against  him  for  neglect- 
ing to  do  so,  whereby  the  plaintiff  fell  down  into  the  area  and  was 

hurt,  that  when  he  took  possession  of  the  house,  and  as  long  hack 
as  could  be  remembered,  the  area  was  in  the  same  open  state  as 
when  the  accident  happened.  Coupland  v.  Hardingham,  3  Camp* 
39S. 


OFFICERS. 

1.  A  pubtic  oiScer  cannot  qualify  the  duty,  or  limit  the  responsi-  *  •  w\itw  ^ 
bility  which  the  law  has  annexed  to  his  office.  Hide  v.  The  Trent  '  ^  * 
and  Mersey  Navigation  Company,  1  Esp.  N.  P.  C.  36. 

2.  An  excise  officer  executing  a  warrant  under  statute  10  G.  1. 
e.  10.  s.  13.  is  not  liable  to  an  action,  though  his  search  is  unsuccess- 
ful, unless  his  information  upon  which  the  warrant  was  obtained  wjts 
malicious  and  without  probable  cause ;  and  even  then  only  to  an 
action  upon  the  case,  not  of  trespass.  Cooper  and  another  v.  Booth, 
8  Esp.  C.  135. 

3.  Custom-house  officers  are  not  protected  against  the  owner  in 
seizing  or  in  searching  for  goods  as  smuggled,  unless  the  goods  turn 
out  to  be  smuggled.     Rex  v.  Akers,  6  Esp.  C.  126.  n. 

4.  The  keeper  of  a  prisoner  who  receives  and  detains  one  appre- 
hended and  charged  in  his  custody  under  a  warrant,  runs  the  risk  of 
the  warrant  having  been  executed  against  the  proper  person ;  and 
though  acting  bona  Jidcy  and  without  the  means  of  ascertaining  the 
identity  of  the  individual  named  in  the  warrant,  he  is  liable  to  an 
action  of  trespass  and  false  imprisonment,  if,  by  the  mistake  of  the 
officer  to  whom  it  is  directed,  it  was  executed  aga^st  another.  Aaron 
v.  Alexander,  3  Camp.  35. 
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liability. 


Statate. 


Action  bj. 


OVERSEERS. 

1.  Parish  officers  are  bound  to  provide  for  casual  poor;  and  if  a 
third  person  afford  relief  under  the  pressure  o(  immediate  want,  he 
may  sue  them  for  remuneration.  Simmons  v.  Wilmotl  and  others,  3 
Esp.  C.  91. 

2.  An  action  lies  to  recover  back  money  paid  to  parish  officers  bj 
a  person  taken  up  under  a  warrant  as  the  putative  fhther  of  a  bastard 
child,  by  way  of  bargain  with  the  parish  to  be  released  from  ali 
liability  respecting  the  child,  against  those  who  received  the  money ; 
although  bofore  the  commencement  of  the  action  they  may  have 
gone  oot  of  office,  and  accounted  with  their  successors  ibr  so  much 
of  the  money  as  was  not  expended  on  the  cluld  and  its  mother  during 
her  lying-in.  However,  in  such  action,  the  plaintiff  is  only  entitled 
to  recover  the  surplus,  afkr  these  charges  have  been  deducted. 
Townson  v.  Wilson,  1  Camp.  396. 

3.  So,  though  the  putative  father  pays  the  money  not  under  duress^ 
hot  under  a  mistake  of  law,  it  may  be  recovered  back.  Anonymous 
(Stainsforth  v.  Staggs),  1  Camp.  39S.  n«  564.  n^  3. 

4.  One  w^ho  is  employed  at  a  yearly  salaiy  under  the  ^^Uation 
of  accomptant  and  treasurer  to  the  overseers  of  a  township,  whose 
duty  it  is  to  receive  all  moneys  receivable  or  pa3rable  by  them,  is  a 
clerk  and  servant  within  the  statute  39  G.  3.  c.  85.  Rex  v.  Squire, 
2  Starkie,  349. 

5.  All-  the  overseers  of  the  poor  must  join  as  co-plaintiffs,  wYiea 
suing  as  such,  or  those  who  sue  alone  will  be  non-suited*  Newby  v. 
Wiltshire,  2  Esp.  C.  739. 


Obligation  to 
provide  for 
diildreii. 


PARENT  AND  CHILD. 

1.  A  parcfit  is  liable  for  necessaries,  but  not  superfluities,  funush- 
ed  to  his  child  otherwise  unprovided  for.  Simpson  v.  Robertson,  1 
Esp.  N.  P.  C.  17. 

2.  A  parent  is  bound  to  provide  for  his  infant ;  and  on  neglecting 
(his  duty,  will  be  liable  to  one  who  furnishes  the -child  with  neces- 
saries ;  secuSf  where  he  pays  him  (having  discretion)  an  adequate 
allowance  to  provide  them.     Crantz  v.  GiU,  2  Esp.  C.  471, 

3.  Goods  are  supplied  to  a  minor  upon  a  fraudulent  lepreseatatioQ 
by  his  father,  that  he  is  about  to  relinquish  his  business  in  favour  of 
the  son ;  although  the  credit  is  given  to  the  son,  yet  the  father  deal-> 
ing  with  the  proceeds,  is  liable  in  assumpsit  for  goods  sold  and  de- ' 
livered.     Riddle  and  another  v.  Levy,  1  Starkie,  20. 


PARTICULAR  OF  DEMAND. 


Whc  a  demand-      L  In  an  action  of  money  had  and  received,  at  tlie  suit  of  a  pur- 
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cliaser  agamst  the  vendor  of  an  estate,  to  recover  back  the  deposit, 
the  conditions  of  sale  not  being  complied  with,  the  defendant,  bj  a 
judge^s  order,  may  obtain  a  particular  of  the  grounds  on  whkfa  the 
r  plaintiff  seeks  to  recover  back  the  deposit ;  to  which  the  latter  will 
be  confined  at  the  trial.  But  if  there  has  been  no  particular,  the 
plaintiff  may  entitle  himself  to  a  verdict  by  proving  an  infraction  of 
the  conditions  of  sale,  never  before  mentioned  to  the  defendant. 
Squire  v.  Tod,  1  Camp.  293* 
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'  2.  If  the  plaintiff's  particular  conveys  the  requisite  iaformation  to  Form  of. 
the  defendant,  however  inaccurately  it  be  drawn  up^  it  is  sufficient. 
Day  V.  Bower,  1  Camp.  69.  n. 

3.  A  particular  of  demand  should  specify  the  credits,  if  any,  which 
the  party  means  to  allow.     Mitchell  v.  Wright,  1  £sp.  O.  280. 

4.  Where  an  action  is  brought  to  recover  the  balance  of  an  ac- 
count, a  particular  of  the  plaintiiT's  demand  delivered  under  a  judge's 
order,  ought  to  give  the  defendant  credit  for  payments  admitted  to 
have  been  made  by  him,  and  to  state  the  exact  sum  which  the  plain- 
tiff goes  for.     Addlington  v.  Appleton,  2  Camp.  430. 

5.  The  defendant  cannot  make  at  the  trial  of  the  cause  any  such 
objection  to  the  particulars,  which,  if  made  earlier,  the  plainttfTor  tht 
court  might  have  rectified.     Lovelock  v.  Cheveley,  I  ^olt.  552. 

6.  If  the  plaintiff's  demand  is  stated  in  his  bill  of  psurticulars  to  be 
ibr  goods  sold  and  delivered  to  the  defendant,  evidence  of  goods  sold  < 
by  the  defendant,  as  agent  for  the  plaintiff,  is  inadmissible.     Holland 
V.  Hopkins,  3  Esp.  168 ;  S.  C.  ;  2  B.  and  P.  243. 

7.  Where  a  bill  or  note,  being  void  for  want  of  a  stamp,  the  payee 
seeks  to  recover  on  the  original  consideration,  he  is  precluded  so 
doing  by  describing  his  demand  in  a  particular,  as  arising  on  the  in- 
strument.    Wade  V.  Beasley,  4  Esp.  C.  7. 

8.  Interest  is  recoverable  under  a  particular  demandii\g  the  prin- 
cipal.    Blake  v.  Lawrence,  4  Ksp.  C.  147. 

*  9.  If  the  plaintiff  obtain  an  order  for  the  particulars  of  the  defen- 
dant's set-off,  and  upon  an  application  to  the  defendant's  attorney 
to  deliver  a  particular  under  the  order,  he  refers  to  another  already 
delivered  by  his  client,  he  is  not  obliged  to  deliver  a  fresh  particuls^r. 
Hatchet  v.  Marshall,  Peake,  172. 

10.  It  seems  that  where  an  action  is  maintainable  without  a  previ-  Whether  epn- 
ous  demand,  the  plaintiff  is  not  limited  by  a  particular  delivered  before  claaiye. 
action  brought ;  at  least  •  where  he  afler wards  gives  a  different  one 

under  a  judge's  order.     Short  v.  Edwards,  1  Esp.  C.  3  74. 

11.  Although  the  plaintiff,  afler  delivering  a  particular  of  his  de- 
mand, cannot  at  the  trial  himself  give  evidence  out  of  it,  yet  if  the 
defendant's  evidence  shews  that  there  were  other  items,  which  he 
might  have  included  in  his  demand,  he  is  entitled  to  recover  all  that 
appears  to  be  due  to  him.     Hurst  v.  Watkis,  1  Camp.  68. 

PARTNERSHIP. 

1.  Where  two  not  partners  hold  themselves  out  as  such,  each  Who  are  Earl; 
clothes  the  other  with  those  privileges  of  binding  the  firm,  which  real  "•"• 
partners  are  usually  invested  with.     Da  Berkom  v.  SiTiith  and  anotli- 

er,  1  Esp.  N.  P.  C.  31, 

2.  Where  a  partner  has  retired,  but  his  nam  a  is  not  withdrawn,  he 
is  liable  as  a  partner,  unless  due  notice  h^s  b3on  givon,  or  the  creditor 
knew  that  he  had  retired.  Parkin  v.  Carruthers  and  another,  3  Esp. 
C.  248. 

3.  If  there  is  an  agrcem3nt  between.^.,  the  sole  owner  of  a  light- 
er, and  B,,  a  lighterman,  that  B.  shall  work  the  lighter,  and  that  the 
net  profits  made  by  her  shall  be  equally  divided  between  them ;  w^. 
and  B.  are  partners  in  this  concern,  and  B.,  as  well  as  .^.,  is  liable 
for  repairs  done  to  the  lighter.  But  if  the  agreement  between  them 
is,  that  B.,  in  consideration  of  working  the  lighter,  shall  have  half  her 
gross  earnings,  this  does  not  constitute  a  partnership,  being  only  a 
mode  of  paying  B,  for  his  labour.     Dry  v.  Boswell,  1  Camp.  329^ 
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4.  A  father  establishes  a  business  ;  on  his  son's  coining  of  age, 
teHs  him  he  shall  have  a  share  in  it,  and  holds  him  out  to  the  world  as 
bis  co-partner.  Tlie  son  acts  as  such  for  several  years  ;  but  there  is 
never  any  thing  settled  as  to  the  particular  share  which  he  shall  have. 
Under  these  circumstances,  the  law  will  consider  that  there  was  a 
partnership  between  the  parties  themselvesi  as  well  as  with  respect 
to  strangers  ;  but  not  that  the  son  is  entitled  to  a  moiety  of  the  pro- 
iits  ;  and  it  will  be  referred  to  a  jury  to  say,  to  what  share  he  is  rea^ 
sonably  entitled.     Peacock  v.  Peacock,  2  Camp.  45, 

5.  If  persons  separately  interested  in  aliquot  parts  of  a  ship  esa* 
ploy  a  joint  agent,  they  are  liable  in  the  aggregate.  Pasmore  v.  Boua- 
field,  1  Starkie,  296. 

6.  wS.  and  7i.  are  partners  in  the  business  of  public  carriers,  and 
a  contract  between  them.  A.  finds  horses  and  drivers  for  certain 
stages,  and  f<,  supplies  them  for  the  remaining  stages.  They  are, 
notwithstanding  this  division  of  the  concern  between  them,  respon- 
sible for  the  misconduct  and  negligence  of  thoir  drivers  and  servants 
throughout  the  whole  distance.  And  it  is  no  defence  to  B.  that  the 
servant,  by  whom  the  injury  is  committed,  was  the  special  servant  of 
•^.,  and  hired  and  paid  by  Ji.  alone.  Weyland  v.  £lkin8,  1  Holt, 
227. ;  S.  C.  1  Starkie,  272. 

"Wh*  not.  "^^  Third  persons  have  no  right  to  infer  that  two  are  general  part- 

ners from  their  appearing  as  partners  in  a  particular  tiansaction.     De 
Berkom  v.  Smitii  and  another,  1  £sp.  N.  P.  C.  29. 

8.  Where  the  profits  arising  from  the  sale  of  the  cargo  are  to  be 
divided  in  ceitain  proportions  in  lieu  of  wages  between  the  crew^liw 
eluding  the  captain,  the  diiierent  parties  are  not  partners,  so  that  each 
may  sue  the  captaui  for  his  share.  Wilkinson  v.  Frasier,  4  £sp.  C. 
182. 

9.  Where  tliere  was  a  stipulation  between  A.  B.  and    C.  who  ap^ 
pcored  to  the  world  as  co-partners,  that  C.  should  not   participate  in 
the  profit  and  loss,  and  should  not  be  liable  as  a  partner,   held,  that 
C.  was  not  liable  tis  such  to  those  who  had  notice  of  this  stipulation, 
and  that  notice  to  one  member  of  a  firm  was  notice  to  the  whole 
partnersiiip.     Alderson  v.  Pope,  1  Camp.  404.  n. 

10.  If  ^.  purchase  bullocks,  and  put  them  to  depasture  on  i^.'s 
ground,  it  boiiig  agreed   that  the  profits   upon  a  ro-sale    above  the. 
prime  cost  should  be  equally  divided,  this  does  not  constitute  a  part- 
nership as  to  the  bullocks,  and  upon  a  re-sale,  A.  may  maintain  an 
action   for  the   price  of  them  in  his  own  name.     Wish   v.    Small, 

I  Camp.  331.  n. 

11.  There  is  an  ngrcenient  between  A.  B.  and  T.,  the  proprietors 
of  a  stage  coach,  who  divide  the  general  profits  of  the  concern,  that 
they  shall  each  work  the  coach  a  ^5tage  with  horses,  their  separate 
property,  aiid  maintained  respectively  at  their  separate  expense. 
Held  at  N.  P.,  tliat  B,  and  C.  were  jointly  liable  as  co-partners  with 
A,  for  the  price  of  hay  furnished  at  Ji.'s  request  for  the  use  of  the 
horses  which  were  his  separate  property,  but  were  kept  by  him  lor 
the  purpose  of  working  the  coach  the  stage  allotted  to  him  under  the 
agreement.  Barton  v.  Harrison,  2  Camp.  97.  Overruled  by  tlie  court 
of  C.  P.  who  granted  a  new  trial,  2  Taunt.  49. 

I^dfmaBt,  12.  A  dormant  partner  need  not  be  joined  as  a  co-plaintiff.     Le- 

veck  and  another  v.  Shafloe,  2  Esp.  C.  468. 

13,  A  dormant  partner  is  liable  so  long  only  as  he  shares  in  the 
profits,  unless  it  was  known  to  the  creditor  that  he  was  a  partner 
M-hen  due  notice  that  he  has  withdrawn  must  be  given.  £van8  v. 
Prummond,  4  Esp.  C.  69, 
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14,  If  several  persons  trade  under  a  particular  firm,  and  some  with-  When  the  act 
out  the  concurrence  of  others,  draw  bills  under  that  firm,  all  are  °^ Jf^ind'thr 
liable  to  an  indorsee.     Baker  v.  Charlton,  Peake,  80.  ^^^ 

16.  One  partner  may  bind  the  other  by  borrowing  money  in  the 
way  of  their  trade,  even  though  he  applies  it  to  his  own  use,  since 
the  hability  of  a  contract  depends  upon  the  state  of  things  when 
concluded.     Kothwell  v.  Humphreys   and  another,  1  Esp.  C.  406. 

16.  T^'liere  a  creditor  fraudulently  takes  tlie  partnership  acceptance 
for  his  separate  debt,  it  is  available  in  the  hands  of  a  bona  fids 
holder,  though  not  in  his  own.  Wells  v.  Masterman  and  another,  2 
Esp.  C.  731. 

17.  Where  one  or  two  partners,  with  the  intention  of  cheating  the 
other,  goes  to  a  shop  and  purchases  articles  such  as  might  be  used 
in  the  partnership  business,  which  ho  instantly  converts  to  his  own 
separate  use,  if  there  was  no  collusion  between  him  and  the  seller, 
this  is  to  be  considered  a  partnership  transaction,  and  the  innocent 
partner  is  liable  for  the  price  of  the  goods,  without  proof  of  any  pre- 
vious dealings  between  the  parties.     Bond  v.  Gibson,  1  Camp.  185. 

18.  If  ^.  B,  and  C»  are  in  partnership,  and  JS..  draws  a  promissory 
note,  by  which  he  promises  individually  to  pay  the  money,  and  which 
he  signed  in  his  own  name  only,  but  prefixing  to  his  signature,  ^'  for 
•^.  C.  and  B.^  this  binds  the  whole  partncrshq>.  Lord  Galway  v. 
Matthew,  1  Camp.  403. 

19.  Where  one  of  several  partners,  with  the  privity  of  the  others, 
draws  bills  of  exchange  in  his  own  name,  upon  the  partnership  firm, 
in- favour  of  persons  who  advance  him  the  amount,  which  he  applies 
to  the  use  of  the  partnership,  although  the  partners  are  not  jointly 
liable  on  the  bills,  they  may  be  jointly  sued  by  the  payees  for  money 
lent.     Denton  and  others  v.  Rodie  and  another,  3  Campbell,  493. 

20.  Where  A,  being  member  of  a  partnership  consisting  of  several 
individuals  drew  a  bill  of  exchange  in  blank  in  the  partnership  firm, 
payable  io  their  order ;  and  having  Ukewiso  indorsed  it  in  tlie  part- 
nership firm,  delivered  it  to  a  clerk  to  be  filled  up  for  the  use  of  the 
partnership,  as  the  exigencies  of  business  might  require,  according 
to  a  course  of  dealing  in  other  instances  ;  and  afler  A,U  death,  and 
the  sorviving  partners  had  assumed  a  new  firm,  the  clei^  filled  up  the 
bill,  inserting  a  date  prior  to  AJ*8  death,  and  sent  it  into  circulation : 
held,  that  the  surviving  partners  were  liable  as  drawers  of  the  bill  to  a 
bona  fide  indorsee  for  value,  altliough  no  part  of  the  value  came  to 
their  hands.  Usher  and  another  v.  Dauncey  and  others,  4  Camp- 
bell, 97. 

21.  Afler  the  dissolution  of  partnership  between  w9.  and  B,  and 
the  advertisement  of  it  in  the  Gazette,  Ji.  accepts  a  bill  bearing  date 
previous  to  the  dissolution  for  the  accommodation  of  a  third  person 
who  indorsed  it  for  value.  B.  who  permits  his  name  to  remain  over 
the  shop  in  the  Poultry  as  a  member  of  the  firm  till  afler  the  disso- 
lution of  partnership,  and  notice  of  it,  and  indorsement  of  the  biO,  is 
liable  as  a  partner  to  a  Imia  fide  holder.  Williams  and  another  v. 
Heats  and  another,  2  Starkie,  290. 

22.  If  a  partner  who  executes  a  charter  party  by  the  terms  of  the 
instrument  in  the  commencement  of  it,  professes  to  contract  for  him- 
self and  his  partner  R.,  Jl.  will  be  bound,  although  all  the  stipulations 
and  oblivions  in  the  remaining  part  of  instrument  are  made  in  the 

name  of  the  said  freighter.     Thomas  v.  Clarke  and  Todd,  2  Stark.  • 

451. 

23.  Jk.  B,  and  C  are  part  owners  in  a. ship.     Ji..  directs  B.  and 
C^  not  to  order  any  repairs  in  their  joint  names,  and  infonnui  them 
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that  he  will  no  longer  consider  them  as  managing  owners.  Repairs 
were  done  in  their  joint  names  upon  the  direction  of  the  captain  em- 
ployed by  B.  and  C.  Held,  that  nA.  was  jointly  Hable.  Gteadon  t. 
Tinkler,  1  Holt,  586. 

24.  A  pledge  by  one  partner  of  partnership's  property  will  bind 
bis  co-paitner,  although  the  pledge  is  made  without  their  privity  and 
consent,  provided  the  pledgee  had  no  notice  that  the  property  was 
joint  property,  and  there  be  no  fraud  in  the  transaction.  Raba  v. 
Ryland,  1  Gow.  p.  132. 
TN'h^n  not.  25-  A  partnership  may  be  confined  to  an  individual  concern,  when 

one  partner  can  only  bind  the  other  in  relation  to  it  De  Bertom  v. 
Smith,  1  Esp.  G.  29. 

26.  Where  a  creditor,  when  he  trusts  a  partner  contracting  on 
behalf  of  the  (irm,  knows  that  he  is  acting  witiiout  authority,  the  firm 
is  not  answerable.     Arden  v.  Sharpe  and  another,  2  Esp.  O.  524. 

27.  On  a  dissolution  of  partnership,  the  partners  become  distinct 
persons,  so  that  one  cannot,  without  authority,  by  indorsing  the  name 
of  the  firm,  transfer  partnership  securities  existing  before  the  disso- 
lution, nor  are  the  others  liable,  though  the  proceeds  are  applied  in 
liquidation  of  the  partnership  debts.  An  authority  given  by  the  firm 
to  one  to  settle  the  partnersh^  affairs,  does  not  authorize  such  in- 
dorsement.    Abel  and  another  v.  Sutton,  3  Esp.  C.  108. 

28.  The  bona  fide  indorsee  for  valuable  consideration  of  a  bill  ac- 
cepted without  authority  by  one  partner  in  name  of  the  firm,  can- 
not sue  the  firm  therein.     Williams  v.  Thomas  and  others,  6  Esp. 

c.  la 

29.  If  a  bill  of  exchange  is  drawn  upon  a  firm,  and  one  of  the 
partners  accepts  it  in  his  own  name,  this  acceptance  binds  the  copart- 
nership.    Mason  v.  Ramsay,  1  Camp.  384. 

30.  If  A.  and  jB.  are  in  partnership,  and  C  owes  them  a  sum  of 
money  on  the  partnership  account,  a  receipt  for  this  given  by  A 
upon  setthig  ofi*a  private  debt  due  from  himself  to  C  inll  be  a  bar 
to  an  action  by  »'i.  and  B.  against  C  for  the  debt  due  to  the  partner* 
ship ;  but  if,  aHer  a  dissolution  of  partnership  between  Ji,  and  B.» 
and  a  notice  in  tlie  Gazette  that  all  debts  due  to  the  partnership  shall 
be  paid  to  B.,  «i.  collusiveiy  gives  C.  a  receipt  for  the  debt,  dated 
anterior  to  X\\e  dissolution  of  the  partnership,  the  receipt  is  void,  and 
an  action  may  still  be  maintained  a<rainst  C  for  the  debt,  in  the 
names  of  .i.  ami  B.     Henderson  v.  Wild,  2  Camp.  561. 

31.  If  after  a  dissolution  of  fiartQership,  and  notice  of  this  pub- 
lished in  tlie  London  Gazette,  and  sent  round  to  the  customers  of 
the  house,  one  of  the  partners  carries  on  the  business  under  the  old 
firm,  and  draws  and  accepts  bills  in  that  firm,  the  other  partners  are 
not  bound  to  ajiply  for  an  injunction  against  his  doing  so,  and  are 
not  liable  upon  such  bills  to  a  person  ignordut  of  the  dissolution  of 
partnership.     NoH'scome  v.  Coles,  2  Camp.  617. 

32.  After  the  actual  dissokition  uf  a  partnership  between  j9.  and 
/}.,  *4.  accepts  a  bill  in  the  name  of  the  partnership,  bearing  date  be* 
tore  the  dissolution ;  an  indorsee  who  takes  the  bill  without  notice  of 
the  dissolution,  cannot  enforce  the  bill  against  B.  Wriglitson  and 
another  v.  Pullan  and  another,  I  Stark.  375. 

33.  One  co-partner  cannot  bind  another  by  drawing  a  bill  in  the 
name  of  the  firm,  for  the  discharge  ol'  his  own  prirale  del>t,  without 
the  knowledge  of  his  co<9artner;  and  this  defence  may  be  set  np  by 
the  latter  in  an  action  by  the  indioroee  of  the  bill,  without  giving  any 
notice  of  his  intention  to  dispute  the  consideration.  Green  v.  H^akin 
and  oihors,  2  Suurk.  347. 
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34.  By  taking  the  separate  bill  of  one  partner  in  lieu  of  the  part-  Payment, 
nerahip  acceptance  due,   the  partnership  are  discharged.     Evans  v. 
Drummond,  4  £sp«  0.  31* 

35.  If  a  tradesman  having  furnished  a  ship,  owned  by  several  with 
stores,  settles  with  one  part-owner  upon  the  footing  of  a  sole  respon- 
sibility, as  by  taking  his  separate  bill  for  the  amount,  the  others  are 
thereby  discharged.  Reed  v.  White  and  others,  5  £sp.  C  122. 

36.  The  plaintiff  holduig  a  bill  of  exchange  as  a  security  from  three 
partners  afler  the  dissolution  of  the  co-partnership,  and  afler  the 
bankruptcy  of  one  of  them,  takes  the  notes  of  one  oftiiem  as  a  col- 
lateral security  without  the  knowledge  of  the  other  partners,  and 
retains  the  original  security,  in  his  hands,  this  does  not  dischai^e  the 
other  partners.  Bedford  v.  Deckin  and  others,  2  Stark.  178. 

37.  The  assignees  of  a  bankrupt  partner,  cannot  recover  partnern  ^^nkraptpy^ 
ship  effects,  retained  by  a  third  person  under  orders  from  the  solvent 

partner.     Wood  and  another  v.  Thwaites,  3  Esp.  C.  245. 

38.  Afler  a  secret  act  of  bankruptcy  committed  by  one  of  two  co- 
partners, the  other  cannot  by  an  indorsement  in  the  name  of  their 
firm,  transfer  negotiable  securities,  which  existed  before  the  act  of 
bankruptcy.     Ramsbottom  v.  Lewis,  1  Camp.  279. 

39.  j2.  receiving  a  bill'  of  exchange  in  payment  for  part  of  a  lot  of  Rights  inter  «e. 
cattle,  jointly  purchased  by  himself  and  B.,  indorses  the  bill  to  B.,  and 

-B.  indorses  it  over ;  the  bill  is  dishonoured,  and  B,  promises  to  pay 
to  ^.  half  of  the  amount,  if  he  will  take  it  up ;  held^  that  w3.,  after 
faking  it  up,  cannot  maintain  an  action  against  B.  whilst  the  partner- 
ship account  remains  unliquidated.     Ro^on  v.  Curtis,  1  Stark.  78. 

40.  •^.  agreed  to  supply  B,  with  a  manuscript  work  to  be  printed 
by  B.y  the  profits  of  whach  are  to  be  equally  divided.  B,  may  main- 
tain an  action  at  law  against  Jl.  for  refusing  to  supply  the  manu- 
script. For  this  is  not  an  action  for  partnership  profits,  but  for  re- 
fusmg  to  contribute  the  labour  of  the  defendant  towards  the  attain^ 
ment  of  profits.  It  would  be  a  good  defence  to  such  an  action 
to  show  that  the  intended  publication  was  of  an  iUegal  nature,  but  this 
is  not  to  be  presumed,  the  work  itself  not  being  produced.  Gale 
and  another  v.  Leckie,  2  Stark.  107. 

41.  One  of  several  partners,  as  brewers,  transfer  the  premises  to 
A,  who  buys  books,  and  carries  on  the  same  business  there.  The 
other  partners  are  not  entitled  to  the  possession  of  these  books,  the 
eontents  of  which  do  not  relate  to  any  entries  anterior  to  j3.'s  entryi 
Dove  V.  Wilkinson  and  Spurvey,  2  Stark.  287. 

.  42.  Upon  a  dissolution  of  a  paitnership,  and  a  mutual  statement 
and  settlement  of  account,  there  is  an  implied  promise  in  law,  on 
the  part  of  him  against  whom  a  balance  is  found,  to  pay  his  copart- 
ner ;  and  an  express  promise  to  pay  is  not  necessary.  Rackstraw 
T.  Imber,  1  Holt.  368. 

43.  When  partners  dissolve    their  partnership,  it  is  mcumbent  on  niMolution 
them  to  publish  tlie  dissolution  in  the  Gazette,  or  they  will  all  be  liable 

to  creditors  who  did  not  know  of  the  dissolution,  and  delivered  goods 
to  one  thinking  he  was  dealing  with  all,  Gorham  v.  Thomson, 
Peabo,  42.  ' 

44.  When  partners  dissolve  their  partnership,  they  should  sendnor 
tie©  to  all  persons  who  have  trusted  them  as  partners ;  a  notice  in  the 
Gazette  is  not  sufficient  to  discharge  them,  as  against  those  persons 
who  have  not  seen  it.     Graham  v.  Hope,  Peake,  154. 

45.  If  a  dissolution  of  partnership  is  not  made  known  in  a  suitably 
manner,  it  continues  on  with  respect  to  innocent  tiiird  persons. 
God£ieyy.  Tumbull,  1   Esp.  C.  371. 


LATENT. 


[Nui  Trsuw 


Joinder  in  ac- 


46.  Notice  of  a  dissolution  of  partnership,  asagwnstall  but  for- 
mer customers,  may  be  bj  the  Grazette ;  and  agahist  these  too,  if  (hey 
take  in  that  document.     Godfrey  v.  TumbuU  and  another,  1  £^. 
C.  371. 

47.  If  a  dissolution  of  partnership  is  not  made  known  in  a  suitable 
manner,  it  continues  on  with  respect  to  innocent  third  peraons.  Par- 
kin V.  Carruthers  and  another,  3  Esp.  G.  248. 

48.  A  change  of  partners  in  a  banking  bouse  is  sufficientiy  notified 
to  tlie  customers  of  the  house  by  a  change  in  the  printed  cheques, 
Barfoot  v.  Dickenson,  3  Campb.  147. 

49.  A  partnership  is  commenced  by  articles  unsealed,  in  which  is 
contained  an  agreement  for  a  co-partnership  deed,  and  such  partner- 
ship may  at  any  time  be  dissolved  by  parol :  and  akfaougfa  one  part- 
ner refuse  to  sign  the  deed,  when  tcndererd  to  him,  he  is  not  thercAiy 
precluded  from  recovering  a  balance  due  to  him  on  the  paitnerriiip 
account  in  an  action  of  assumpsit.  Rackstraw  v.  Imber,  1  Holt, 
868. 

50.  A  partner  cannot  join  in  a  suit  for  a  demand  contracted  to  the 
firm  before  his  admission.  Wilford  and  another  v.  Wood,  1  Esp. 
N.  P.  C.  182. 

51.  If  one  of  several  partners  promise  individually  to  pay  a  debt, 
he  will  not  be  allowed  to  shew  that  it  was  due  jointly  from  himseM^ 
and  his  co-partners.     Murray  v.  Somerville,  2  Camp.  99.  n. 

52.  A  merchant  carrying  on  trade  on  his  own  separate  account, 
introduces  into  his  firm  the  name  of  a  cleik,  who  has  no  paitiicipalion 
in  profits  or  loss,  but  continues  to  receive  a  fixed  salary.  Held,  that 
in  an  action  on  a  bill  of  exchange  payable  to  the  order  of  this  fimi, 
the  clerk  will  be  joined  as  a  plaintiff.  Guidow  v.  Robson,  2  Camp. 
802. 

53.  A  fiOher  that  holds  out  to  the  world  that  his  son  in  his  partner, 
and  who  sends  bills  and  signs  receipts  in  their  joint  names,  in  an  ac- 
tion brought  in  his  own  name,  is  not  precluded  from  shewing,  that 
his  son  is  not  a  partner.  Glossop  v.  Colman  &  others,  1  Starkie,  25* 

54.  A  part-owner  of  a  vessel^  who  orders  supplies  on  his  own  ac- 
count, without  mentioning  any  co -partners,  cannot  plead  in  abatement 
that  these  are  co-partners  who  ought  to  have  been  joined,  the  plaintiff 
being  ignorant  that  there  were  other  part-owners.  Baldoey  and  ano- 
ther v.  Ritchie,  1  Starkie,  338. 


Penalty. 


PARTY  WALL. 

The  master  builder,  not  the  owner  of  the  house,  is  liable  to  the 
penalty  inflicted  by  st.  14  Geo.  3.  c.  78.  s.  67.  Meymot  ▼•  South- 
gate,  3  £sp.  C.  223. 


Qubjects  of. 


PATENT. 

1.  Sensible  that  if  a  patent  be  taken  for  more  of  a  machine  than 
is  strictly  the  inventor's  own  addition  or  improvement,  it  is  not  good. 
Hill  v.  Thompson,  1  Holt,  636. 

2.  A  patentee  in  the  specification,  sums  up  the  principle  in  which 
his  intention  consists  ;  if  this  principle  be  not  new,  tlie  patent  can- 
not be  supported,  although  it  appear,  that  the  application  of  the  prin- 
ciple, as  described  in  the  specification,  is  new.  Rex  v.  Cutber,  1 
Starkie,  354. 
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8.  A  poient  is  void.  Ist,  if  tiie  specification  omiis  any  ingredient^  BpecificatloA. 
which  4hoi]g^  not  necessary  to  the  composition  of  the  thing,  for 
which  the  patent  is  claimed,  is  a  more  expeditious  and  beneficial 
mode  of  pmiucing  the  manufacture  ;  and,  2dly,  If,  previous  to  the 
patent  beuog  granted,  the  article  has  been  publicly  vended  (though 
only  four  months)  by  the  patentee  himself.  Wood  and  Son  v»  Zim-' 
mw  and  another,  1  Hok,  58. 

4.  SembUy  that  a  patent  should  be  a  general  index  to  the  specific 
cation,  and  state  in  substance  and  outline  what  ia  thereaAer  set  out  in 
oircumstance,  and  detail  in  the  specification.  Hill  v.  Thompson,  1 
Holt,  636. 

5.  In  the  specification  of  a  patent  for  an  improved  instrument,  it  is 
essential  to  point  out  precisely  what  is  new  and  what  is  old ;  and  it  b 
not  sufficient  to  give  a  general  description  of  the  construction  of  the 
instrument^  without  making  such  distinction,  although  a  plate  is  an- 
nexed, containing  a  detached  and  separate  representation  of  the  parts 
in  which  the  improvement  consists.  Macfiuiane  v.  Price,  1  Starkie, 
199. 

6.  A  patent  of  an  improved  mode^  of  lighting  citiea^  towns,  and 
villageSf  is  not  supported  by  a  specification  describing  an  improved 
lamp.     Lord  Cochrane  v.  Smethurst,  1  Starkie,  205. 

7.  A  brush  difiering  from  a  common  one  in  no  other  respect  than 
in  the  circumstance  that  the  hairs  or  bristles  are  purposely  made  of 
unequal  lengths,  is  improperiy  described  in  a  patent  for  a  new  inven- 
tion, as  a  tapering  brush.     Rex  v.  Metcalf,  2  Starkie,  249. 

6.  A  patent,  dated  the  10th  of  May,  contained  a  proviso  that  a  spe- 
cification should  be  enrolled  within  one  calendar  month  next,  and  im- 
mediately afler  the  date  thereof.  The  specification  was  inrolled  on 
:the  10th  of  June  following.  Held,  that  the  month  did  not  begin  to 
run  till  the  day  afler  the  date  of  die  patent,  and  that  the  specifica- 
tion was  in  time.    Watson  v.  Pears,  2  Camp.  294. 


PAWNBROKER- 

One  employed  to  sell  goods  by  commission  pawtts  them  ;  the  own-  Hcdemption  by 
•rs  of  the  goods   may  maintain  trover  against  the  pawnbroker,  af-  *^«  ^'o*  owner. 
ter  a  demand  and  refusal,  although  the  duplicate  has  not  been  ten- 
dered according  to  the  statute  39  and  40  Geo.  3.  c.  99.  s.  5.     Peet 
and  another  v.  Baxter,  1  Starkie,  472. 

PAYMENT. 

1 .  Where  a  debtor  pays  money  to  his  creditor.  Who  was  in  this  case  Appropriation 
a  banker,  without  a  specific  af^ropriation,  the  creditor  may  apply  it  ^^' 

in  payment  of  his  debt  Hammersley  and  another  v.  Knowlys,  2  Esp. 
C.  666. 

2.  j9.  having  a  legal  claim  against  B.,  on  bills  of  exchange  ac- 
cepted by  B.,  and  having  also  possession  of  a  deed  of  mortgage, 
executed  by  ^.  to  a  third  person,  of  which  he  might  compel  an  as- 
signment, in  equity  B.  pays  money  to  A,  on  account  without  preju- 
dice to  his  claim  on  any  securities,  llie  law  applies  the  payment  to 
the  bills  of  exchange.     Birch  and  another  v.  Tebbutt,  2  Stark.  74. 

3.  Security  having  been  given  by  a  suretv  for  goods  to  be  supplied 
.     Vof«  V.  76  ' 
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(o  hb  principal,  and  not  in  respect  of  a  previously  existing  debt, 
goods  are  subsequently  supplied,  and  payments  are  from  time  to 
time  made  by  tbe  principal,  in  respect  of  some  of  wbich  discount  is 
allowed  for  prompt  payment,  it  is  to  be  inferred  in  favour  of  the 
snrety  that  aU  these  payments  were  intended  in  liquidaticm  of  the 
latter  account.     Maryatt's  v.  White,  2  Stark.  101. 

4.  Where  by  the  custom  of  trade  the  money  for  bilb  given  is  pay- 
able at  a  future  day,  and  in  the  interim  the  payee,  or  lus  agent  who 
procured  them,  becomes  insolvent,  the  drawer  may  countermand 
payment  though  the  agent  had  the  money  in  his  hands.  Pugei  de 
Bras  V.  Forbes  and  another,  1  £sp.  N.  P.  C.  117. 

5.  A.  accepts  a  bill  made  payable  at  tbe  house  of  the  defendants, 
which  is  indorsed  to  the  plaintiffs,  who  discount  it.     The  bill  is  pre- 
sented lo  the  defendants,  when  due  and  dtshonourod.     Two  dayB 
afterwards  the  money  to  take  up  the  bill  is  remitted  to  defendants, 
and  they  are  requested  to  follow  it,  in  whosoever  hands  it  may  be. 
They  tender  the  money  to  tlie  plaintifis,  who  had  sent  back  the  bill, 
the  day  before  to  the  drawers.     Meantime  the  defendants  receive 
an  order  from  a  house  (to  which  the  letter  inclosing  the  renuUance 
referred  them  for  advice)  to  hold  the  money  to  tbe  credit  of  that 
house,  as  they  had,  by  the  desire  of  Jl*  the  acceptor,  advanced  him 
to  the  amount  of  the  money  then  in  the   defendant's  bands,  for  the 
purpose  of  taking  up  the  bill.     Held,  that  this  was  a  sufficient  coon- 
termand  of  the  money  on  the  part  of  ^. ;  and  that  the  defendants 
.  were  not  liable  to  an  action  for  money  had  and  received,  broughlby 
the  plaintiffs,  on  their  again  getting  back  the  bill  into  their  posses^ 
sion.     Stewart  and  another  v.  Fry  and  another,  1  Holt,  373. 
Rsicitfiqn  ol^         ®*  ^  payment  made  under  a  threat  to  distrain,  but  to  which  the 

party  knows  that  the  payee  is  not  entitled,  cannot  be  recovered  back 
or  set  off.     Enibbs  v.  Hall,  1  £sp.  N.  P.  C.  84. 

7.  If  a  party  pay  money  demanded  on  a  claim  which  he  knows  k> 
be  unfounded,  and  for  which  he  is  sued,  he  cannot  recover  it  back, 
though  he  declared  at  the  time  that  he  would  bring  an  action  for  it.. 
Brown  v.  M'Kinally,  1  Esp.  C.  279. 

8.  Where  money  has  been  paid  under  compulsion  of  legal  process, 
which  iis  afterwards  discovered  not  to  have  been  due,  it  cannot  be  re- 
covered back.  Marriot  v.  Hampton,  2  £sp.  O.  546 ;  S.  C.  7.  T.R. 
269. 

9.  Money  paid  voluntarily,  and  not  through  mistake  or  compulsieo^ 
cannot  be  recovered  back.     Cartwright  v.  Rowley,  2  Esp.  C.  723. 

10.  Where  money  has  been  paid  as  the  consideration  of  a  promise 
which  tiie  party  has  not  the  power  of  perfbrmtng,  it  may  be  recovered 
back.     Richards  v.  Bossett,  3  £sp.  C.  102. 

11.  Money  obtained  by  extortion  maybe  recovered  back,  tliougfa 
the  defendant  has  by  the  extortion  incurred  a  penahy  ;  hence  in  d^t 
against  a  sheriff's  officer,  under  statute  32  Geo.  2.  c.  28.  if  the  phun* 
tiff's  evidence  on  the  special  co^nt  es  deficient,  he  may  recover  the 
excess  beyond  the  lawful  fee  under  that,  for  money  had  and  received, 
Lovellv.  Simpson,  3  Esp.  C.  153. 

12.  Money  voluntarily  paid  for  an  illegal  demand  cannot  be>M-* 
covered  back.  Dawson  v.  Remnant,  6  Esp.  C.  24. ;  Fulham  v* 
Down,  Id.  26.  p. 

13.  Money  paid  under  a  mistake  of  fact  known  to  the  person  to 
whom  it  is  paid,  may  be  recovered  back  ;  thus,  money  paid  by  the 
father  of  a  bastard  child,  under  an  order  of  filiation,  as  for  expenses 
which  in  fact  were  not,  nor  could  be  incurred  by  the  parish.  Hod|g- 
son  V.  Williams,  6  Esp.  C.  29. 


BiQKST.]  PEER.  58* 

14.  If  an  insurance  broker,  when  a  loss  happens  upen  a  policy 
which  he  has  efiected,  pays  the  assured  the  fall  amount  of  the  money 
aubecribed,  he  cannot  recover  back  any  part  of  it,  upon  the  ground 
tiiat  before  the  loss  happened,  one  of  the  underwriters  upon  the 
policy  had  become  insolvent,  and  that  he  was  not  ^ware  of  this  fact 
idien  he  paid  the  money.     Eagar  v.  Beunstead,  1  Camp.  411. 

15.  A.  pays  a  sum  of  money  into  a  banker's  for  a  specific  purpose ;  When  «ot 
the  banker's  clerk,  by  mistake,  pays   this  money  to   B.  who  has  no  maiotaioabte. 
right  to  it.     Held,  that  Ji.  cannot  maintain  an  action  against  B,  to 

recover  it  back.     Rogers  v.  Kelly,  2  Camp.  123. 

16.  If  goods  are  delivered  generally  of  the  sort  ordered,  the  price 
cannot  be  recovered  back  in  an  action  for  money  had  and  received 
as  upon  a  failure  of  consideration,  however  bad  their  quality  may 
be,  and  although  they  are  quite  unfit  for  use.  Fortune  v.  Lingham, 
2  Camp.  416. 

17.  The  plaintiff  having  paid  an  attorney  the  amount  of  hb  billy 
Cannot,  afler  a  reduction  of  the  bill  by  taxation,  recover  the  difference* 
Gower  v.  Pokio,  2  Stark.  S6. 

16.  Where  mouey  is  advanced  to  Jl,  as  the  manager  of  an  institu- 
tion, for  the  purpose  of  purchasing  shares  therein,  and  there  is  no 
proof  of  a  misapplication  of  the  money  by  him,  the  person  advancing 
it  cannot  recover  it  back  from  A,  on  the  failure  of  the  institution. 
To  enable  the  person  advancing  to  recover  from  »4.,  he  must  show 
eillier  fraud  in  die  receipt  of  the  money,  or  a  misapplication  of  it. 
Lloyd  V.  Sandilands,  1  Gow.  p.  13. 

19.  A  |>ost  dated  cheque  is  drawn  upon  a  banker ;  but  on  the  day 
on  which  it  purports  to  have  been  dmwn,  the  maker  informs  the 
holder  that  the  banker  has  no  funds  to  meet  the  cheque,  and  cir- 
cumstances are  disclosed  to  the  holder,  from  which  he  must  infer  thd 
probable  insolvency  of  the  maker.  The  holder,  however,  presents 
the  cheque  to  the  banker,  and  obtains  payment  of  it ;  but  he  does' 
not  communicate  to  the  banker,  (who  is  wholly  ignorant  of  all  thd 
circumstances)  what  bad  fallen  within  his  knowledge.  Qiuere, 
whether,  under  these  circumstances,  the  holder  can  retain  the  money 
against  the  banker,  who  made  the  payment  under  an  ignorance  of 
tfd  real  circumstances  of  the  case  1  Afterwards  decided  by  the  court 
that  he  could  not  retain  it.     Martin  v.  Morgan,  1  Gow.  p.  123. 

20.  If  the  consignee,  to  get  his  goods  delivered  to  him,  pay  more 
than  the  net  weight  amounts  to,  he  may  recover  back  the  suiplus  in 
en  action  for  money  had  and  received.     Geraldes  v*  Donison>  1 

Holt,  846.  T      1  *j     # 

21.  Payment  of  the  demand  afler  writ  sued  out,  is  no  stw  of  pKKr  j^JJ^-Jj  p^ 
ceedings,  unless  the  costs  are  likewise  paid,      Toms  v,  Powell,  6  caediDgtf 
Esp.  C.  40. 

PEER. 

A  peer  defendant  hi  a  criminal  prosecution,  is  not  entitled  to  sit  Privileges  of. 
covered  in  court,  or  have  a  place  assigned  to  him.     Rex  v.  Lotii 
Abingdon,  1  Esp.  C  928. 


(  5de  ) 
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PENAL  ACTION. 

In  a  penal  aetion  the  pbintifr  is  at  libertj  to  show  the  action  oonb- 
mencod  within  a  year,  as  well  after  as  before  the  objeotiony  thai  it 
does  not  appear  on  ite  record  is  made.  Maugham  qui  tmm  y»  Wattmr, 
Peake»  164, 


Liqaidatcd 
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PENALTY. 

Where  a  person  binds  himself  in  an  agreement  to  pay  a  certain 
sum  of  money  in  case  of  a  breach  of  the  terms  of  it  on  his  part,  and  il 
is  therein  stated  ^'  thai  the  sum  mentioned  is  to  be  considered  as  li- 
quidated damages,"  nmhle^  that  in  an  action  upon  the  agreement,  the 
jttiy  are  bound  to  give  the  plaintiff  the  whole  money ;  and  that  socfa 
9um  is  not  to  be  considered  as  a  penalty,  but  as  damages  ascertained 
between  the  parties.     Barton  ?•  Glover^  I  Holt,  43. 


What  if. 


Indictmsat. 


PERJURY, 

1.  If  an  answer  to  a  bfll  filed  by  A*  for  redemption  of  lands 
signed  to  him  by  jB.,  the  defendant  swear  that  be  had  notice  oC  the 
assignment,  and  therefore  insists  on  taking  another  bond  debt  due. 
from  B.  to  his  mortgage,  this  is  a  material  fiwst  on  which  perjury 
may  be  assigned.     Rex  v.  Pepys,  Peake,  138. 

2.  An  indictment  for  perjury  cannot  be  supported  where  the  truth, 
or  falsehood  of  the  fact  sworn  to  depends  upon  the  eonstiuction  oC 
a  deed.     Rex  v.  Grespigny,  1  £sp.  C.  286. 

3.  An  answer  on  oath  (to  a  bill  in  equity),  though  improperiy  en- 
titled, constitutes,  if  false,  the  crime  of  penury.     Res  ▼•  Roper,  1 
^taririe,  631.  ^^ 

4.  If  a  witness  who  is  a  Seoieh  covenanter  be  sworn  on  the  teetn* 
ment,  and  aflerwards  at  the  desire  of  the  counsel  according  to  tha 
peremony  of  his  own  country,  he  may  be  indicted  as  haying  swoni 
on  th^  Testament.    Re^  v,  M'Carther,  Peake,  155. 


Liability  of. 


PILOT. 

A  pilot  who  has  the  steering  of  a  ship  is  liable  to  an  action  for  an 
ipjuiy  done  by  bis  per3onal  misconduct,  althou^  a  auperior^offioer 
is  on  board.     Stort  v.  Clements,  Peake,  107. 


Rale. 


POOR, 

One  who  occupies  a  house  as  surveyor  to  the  navigation  of  the 
river  X,ee,  under  tiie  trustees  of  thai  river,  hekl  to  be  liable  for  poor's 
rates,  although  U  act  of  parliament  the  tc^s,  Ike.  are  exempted  from 
being  rated,  and  although  the  trustees  have  no  beneficial  interest, 
but  act  for  the  public.     ■     '  r.  Axmstreng  and  others,  2  Star- 

kie,543. 
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Jk.  person  reinitting  money  by  the  post  ahoold  deliver  the  letter  at  Remittance  by. 
the  general  post-office^  or  a  receiving-house  appointed  by  that  office^ 
and  not  to  a  bell-nugi  in  the  street.     Hawkins  v.  Rutty  Peake,  1S6. 


POWER, 

An  estate  is  settled  to  the  use  of  such  person,  &c.  as  J.  B.,  shall  l^ecntlon  of. 
by  any  writing*  &c.  signed^  sealed,  and  delivered  by  him  in  the  pre- 
sence of  two  or  more  witnesses  direct,  limit,  ar  appoint.  J.  B.  may 
execute  this  power  by  his  will,  signed,  sealed,  and  delivered  in  the 
preaeoce  of  three  witnesses.  Doe  ex  dem.  Delegal  and  others,  v. 
Holloway,  1  Starkie,  431. 

PRINCIPAL  AND  AGENT. 

1.  Merchants  in  London  receive  from  a  mere  stranger  residing  R«l*tioa  cf. 
abroad  a  bill  of  lading  of  certain  goods  in  a  letter  requesting  them  to 

ellbct  insurance.  They  declining  to  do  business  for  the  consigner, 
but  acting  bona  fide  with  a  view  to  his  interest,  indorse  the  bill  of 
lading  to  a  fii^id  of  his,  who  receives  the  goods,  and  afterwards 
fails  with  the  proceeds  in  his  hands.  Held,  that  the  merchants,  by 
indorsing  the  bill  5f  lading,  were  liable  to  the  consigner  for  the 
amount.     Ooilett  v.  Gordon  and  another,  3  Gamp.  472. 

2.  If  an  agent  advise  his  principals  to  trust  one  who  has  been  re-  Identify  of. 
presented  to  him  by  another  as  a  man  of  credit,  who  trust  him  ac- 
cordingly, they  cannot  sue  the  author  of  the  representation,   if  the 

agent  knew  at  the  time  that  i^  was  false.  Cowen  and  another  v. 
Sinq»son,  1  Esp.  G.  290. 

3.  Wheie  colontal  produce  is  sold  through  the  intervention  of  a  Commistioa. 
broker,  by  the  usage  of  trade  in  London  (which  was  held  to  be  valid), 

he  is  entitled  in  fdl  instances,  (if  there  be  no  express  stipulation  to 
the  contrary),  to  half  per  cent,  commission  from  the  purchaser,  as 
well  as  from  the  seller.     Eicke  v.  Meyer,  3  Camp.  412. 

4.  By  the.  usage  of  trade  in  London^  a  broker  who  acts  as  such  in 
chartering  a  ship  to  the  Baltic^  is  entitled  to  a  commission  of  5  per 
cent,  upon  the  amount  of  the  freight.     Cohen  v.  Paget,  4  Camp.  96. 

6.  A  factor  who  has  been  guUty  of  gross  misconduct  in  selling 
the  goods  of  his  principal,  is  not  entitled  to  deduct  for  commission  in 
an  action  for  money  had  and  received  to  the  use  of  his  principal. 
White  V.  Chapman,  1  Starkie,  113. 

6.  A  broker  who  procures  a  charter  party  for  a  vessel  to  Rio  Ja» 
mero,  where  a  gross  sum  is  to  be  paid  for  the  voyage  out  and  home, 
is  entitled  on  a  quantum  meruit  to  5  per  cent,  on  the  gross  sum,  al- 
thou^  the  payment  of  part  be  contingent  on  the  arrival  of  the  vessel 
home.  Roberts  and  others  v.  Jackson  and  others,  2  Starkie,  225. 

7*  Commission  of  5  per  cent,  on  the  sum  laid  out  allowed  to  a 
surveyor  on  a  quantum  meruit.  Chapman  and  otliers  v.  De  Tastet, 
2  Starkie,  294. 

8.  If  Jl.  hi^s  been  in  the  habit  of  subscribing  i?.'s  name  with  his  Agent's  author- 
ity. 
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consent  to  policies,  an  authority  for  future    subscriptions  wiU   be 
taken  for  granted.     Neal  v.  Ervmgf  1  Esp.  N.  P.  C. 

9.  If  a  broker  is  employed  to  make  one  particular  purchase  of 
goods  of  a  certain  description  and  price,  ibe  principal  will  not  be 
bound  by  his  contract  if  the  broker  departs  from  his  instractioQs  io 
either  of  those  particulars.  Secus^  in  the  cases  of  a  factor  or  geiMral 
broker.     East  India  Company  v.  Hensley,  1  Esp.  N.  P.  C.  112. 

10.  Under  deputation,  ail  rsasonable  powers  necessary  to  attain 
the  end  in  view,  may  be  presumed  to  have  been  given ;  therefore  one 
against  whom  an  award  has  been  made  by  employing  an  c^toniey 
'<  to  do  what  is  needlui  in  the  business,"  authorizes  his  taking  any 
steps  necessary  to  carry  the  award  into  execution.  Dawson  v.  Sir 
Robert  Lawley,  4  Esp.  C.  65. 

11.  An  agent  with  discretionary  powers  to  exceed  the  priee 
named  by  his  principal,  binds  the  principal  by  so  doing.  Hicke  v. 
Hawkin,  4  Esp.  C.  1 14. 

12.  To  affect  an  employer  with  a  warranty  made  by  his  agent  oa 
a  sale,  it  must  be  made  at  the  time  of  the  sale.  Uelyear  v.  Uawke, 
5  Esp.  C.  72. 

13.  If  a  master  entrusts  his  servant  to  sell  a  horse,  and  gives  no 
directions  respecting  the  warranty,  he  is  bound  by  the  warranty  of  ibe 
servant.     HeJyear  v.  Uawke,  5  Esp.  C.  75. 

14.  An  agent  proved  to  have  authority  to  sign  a  policy,  will  be  pre- 
sumed to  have  authority  to  adjust  it.  Richardson  v.  Andeiwm,  1 
Camp.  43.  n. 

15.  An  agent  employed  generally  to  do  any  act,  is  authociaed  te 
do  it  only  in  the  usual  way  of  business.  Therefore  as  stock  ie  sM 
usually  for  ready  money  only,  a  broker  employed  to  sell  stock  can* 
not  sell  it  upon  credit,  without  a  special  authority  akfaougti  acting 
bona  fide  f  and  with  a  view  to  the  benefit  of  his  principaL  Wihshiie 
V.  Sims,  1  Camp.  258. 

16.  A  servant  employed  to  sell  a  horse  and  receive  the  pace,  has* 
an  implied  authority  to  warrant  the  horse  to  be  sound ;  and  in  an 
action  upon  the  warranty,  it  is  enough  to  prove  that  it  was  givea  bj 
the  servant,  witliout  calling  him,  or  shewing  that  he  had  any  special 
authority  for  that  purpose.     Alexander  v.  Gibson,  2  Camp.  555. 

17.  An  agent  who  underwrites  and  settles  losses  for  another,  hae 
an  implied  authority  from  him  to  refer  a  dispute  about  a  loss  io  ait** 
tration.     Goodgon  and  anotiier  v.  Brooke,  4  Camp.  163. 

18.  Held  to  be  a  lawful  usage  in  the  Irish  provision  trade,  that  a 
general  authority  to  a  broker  to  sell  expires  with  the  day  on  wtuch  ii 
is  given,  and  tliat  a  contract  for  the  sale  of  goods  afterwards  entered 
into  by  tiie  broker,  is  not  binding  on  the  principal.  Dickin8<xi  v* 
Lilwall  and  another,  4  Campbell,  279.  ;  S.  C.  1  Starkie,  12a 

19.  A  promise  made  by  the  book-keeper  of  a  carrier  at  the  office, 
to  make  compensation  for  the  loss  of  a  parcel,  is  not  binding  upon  the 
carrier,  unless  tlio  book-keeper  be  shown  to  be  his  general  agent* 
Olive  V.  James,  2  Stark.  191. 

20.  It  is  not  necessary  that  a  broker  should  insert  the  name  of  his 
principal,  in  a  contract  which  he  makes  for  him.  It  b  sufficient,  iQ 
upon  demand  of  his  contract-book^  he  be  ready  to  produce  it,  and 
the  name  of  his  principal  be  recorded  there.  Keiable  and  othen  v. 
Atkins  and  another,  1  Holt,  427. 

21.  The  course  of  dealing  between  the  principal  and  the  broker 
may  authorize  the  latter  to  make  contracts  for  the  principal,  in  hi« 
(the  broker's)  own  name,  which  will  bind  the  principal  to  a  perfomw 
ance.     Kemble  and  others  v.  Atkios  and  another,  1  Ilplt,  427. 
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22.  Atthoagh  a  ^ctor  sells  goods  as  a  princifwl,  yet,  if  before  they  Contract  by 
be  all  delivered,  and  before  any  part  of  them  be  paid  for,  the  purchas-  ^£^^^* 

er  be  informed  that  they  belonged  to  a  third  person  ;  in  an  action  by 
^e  latter  for  the  priee  of  them,  the  purchaser  cannot  set  off  a  debt 
due  to  him  from  the  fiictor.     Moore  v.  Clementson,  2  Camp.  22. 

23.  If  goods  be  sold  by  a  broker  without  disclosing  his  principal, 
the  purchaser  is  justified  in  paying  him  in  a  different  manner  from 
that  stipulated  for  by  the  terms  of  the  contract.  AHter,  where  the 
principal  is  disclosed  at  the  time  of  sale.  Blackburn  v.  Scholes, 
2  Camp.  343. 

24.  The  circumstance  of  persons  selling  goods  being  described  in 
the  catalogue  of  sale  as  sworn  brokers,  is  not  sufficient  notice  to  the 
purchaser  that  they  are  only  agents,  to  prevent  him  from  dealing 
with  them  as  principals.     Blackburn  v.  Scholes,  2  Camp.  343. 

26.  Payment  to  the  agent  is  payment  to  the  principal,  so  as  to  payment  to 
charge  him  with  the  receipt     Matthews  v.  Haydon,  2  £sp.  C.  510.  agent. 

26.  If  an  agent  employed  to  sell,  receive  part  only  of  the  price, 
the  principal  cannot  sue  for  it  till  the  transaction  is  closed,  unless  it 
be  through  the  agent's  fault  that  the  whole  has  not  been  obtained ; 
since  otherwise  there  miffht  be  many  actions  brought  where  a  single 
ngbt  only  existed.     Yorden  v.  Parker,  2  £sp.  C.  710. 

27.  If  goods  be  bought  by  a  broker,  the  principal  is  liable  to  the 
irendor  if  called  upon  when  pa3rment  becomes  due  ;  although  he  has 
previously  paid  Uie  price  of  the  goods  to  the  broker.  SecuSy  if  the 
day  of  payment  be  allowed  to  pass  by,  without  any  demand  being 
made  npon  the  principaL  Heymer  v.  Seuvercropp,  1  Camp.  109. 
ISO.  c. 

2d.  If  the  owner  of  goods  allow  the  broker,  through  whom  he  sells 
tbem,  to  sell  them  as  a  principal,  the  purchaser  of  goods  so  sold,  is 
dischaiged  by  payment  to  the  broker  in  any  way  which  would  have 
been  sufficient,  bad  he  been  the  real  owner.  Coates  v.  Lewis,  1 
Camp.  444. 

29.  A  tender  of  money  to  an  agent  authorized  to  receive  pay-^ 
ment,  is- a  good  tender  to  the  creditor  himself.  Goodland  v.  Blewiti), 
1  Camp.  477. 

30.  A  payment  by  the  vendee,  of  goods  to  the  broker,  is  good,  if 
the  name  of  the  principal  be  not  disclosed,  although  the  vendee 
knows  that  the  broker  sells  for  some  unknown  principal.  Campbell 
and  another  v.  Hassel  and  another,  1  Staride,  233. 

31.  And  it  makes  no  difference  in  such  case,  whether  or  not  tha 
te'oker  act  under  a  del  credere  commission.     Ibid. 

32;  But  a  payment  in  such  case  would  not  be  good  if  it  varied 
from  the  original  terms  of  the  contract.  And  evidence  of  a  custono 
to  that  effect  is  not  admissible.     Ibid. 

33.  Afid  the  terms  being  a  bill  at  four  months,  two  and  a  half  dis- 
eount  for  ready  money,  prompt  in  fourteen  days ;  a  payment  by  bill 
at  two  months,  deducting  one  and  a  half  discount,  is  no  payment  as 
against  the  principal,  although  he  makes  no  demand  tOl  after  the  ex- 
piration  of  the  time  of  credits     Ibid. 

34.  A,  is  employed  by  B.  and  Co.  as  their  broker  ;  he  sells  goods, 
tluB  property  of  his  principals,  lying  in  the  London  Docksj  to  C,  and 
draws*  a  bin  of  exchange  in  hds  own  name,,  which  C,  accepts  for  the 
amount,  and  pays.  ,A.  becomes  a  bankrupt;  jB.  and  Co.  disavow  the 
transaction,  and  call  upon  O.  for  payment ;  C.  refuses  to  pay,  alleg- 
itog  that  he  had  already   paid  the  broker,  and  king's   trover  for  the 
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goods  against  B,  and  Co.,  and  the  treasurer  of  the  London  Docks. 
Held,  tluit  inasmuch  as  B.  and  Co.  had  suffered  tiieir  broker,  upon 
some  oecasionsy  to  draw  bifls  in  his  own  name,  without  mention  of  them 
as  his  principals,  they  were  bound  by  the  pajmcmt  which  had  been 
made  to  him  by  C.  in  the  present  case :  that  the  action  will  laj 
against  B.  and  Co.,  but  that  the  treasurer  was  entitled  to  an 
acquittaL  Townsend  and  others  ▼.  Ii^lis  and  others,  1  Hoky 
278. 

85.  A  demand  of  rent  by  the  agent  of  a  bailifr  appointed  to  distrain 
is  null ;  tlierelbre  proof  of  such  demand  will  not  support  a  replicati<m 
of  a  subsequent  demand  and  refusal  to  a  plea  of  tender  in  replevin. 
Pimin  v.  Grevill,  6  £sp.  C.  95, 

36.  If  goods  be  delivered  to  Ji.^  to  be  sold  by  him  in  a  paitionlBr 
place,  although  he  be  imable  to  sell  them  there,  he  has  no  right  to 
send  them  elsewhere,  imder  the  care  of  another  person  in  search  of  a 
market     Catlm  ▼.  Bell,  4  Camp.  183. 

37.  A  broker  who  sells  to  pay  himself  his  advances  on  the  proper- 
ty by  order  of  the  principal,  may  sue  the  vendee  on  the  contract, 
notwithstanding  the  subsequent  bankruptcy  of  the  principal,  and 
though  the  sale  note  describe  the  property  as  belonging  to  the 
principal ;  he  may  also  declare  generally  as  on  a  sale  by  bimseUi- 
Atkyns  and  another  v.  Amber,  2  Esp.  C.  493. 

SS.  A  person  who  ships  goods  in  an  English  poit,  as  ttie  agent  of 
the  owner  of  the  goods  resident  abroad,  and  pays  the  frei^  for 
them,  may  maintain  an  action  in  his  own  name  for  not  delivering  6iem 
according  to  the  bill  of  lading.  Joseph  and  others  v.  Knox,  3  Camp. 
320. 

39.  It  seems  that  an  agent  may  withhold  the  goods  of  his  principal 
by  proving  a  clear  title  in  a  third  person.  Laclougfa  v.  Toule,  3  Esp. 
C.  114. 

40.  Where  a  fector  upon  selling  goods  takes  a  security  payable  to 
himself  from  the  purchaser,  and  gives  his  own  security  to  the  princi- 
pal for  the  net  proceeds,  without  disclosing  the  name  of  the  pur- 
chaser ;  if  the  latter  become  insolvent  before  paying  his  securfty,  the 
factor  cannot  compel  the  principal  to  refund  the  money  received  by 
him  as  the  price  of  the  goods.  Simpson  and  another  v.  Swan,'  3 
Camp.  291. 

41.  Where  an  agent  receives  a  remittance  for  his  princtpa),  he  is 
not  liable  to  pay  interest  thereon,  unless  he  make  use  of  it  Rogers 
v.  Boehen  and  others,  2  Esp.  C.  704. 

42.  If  bankers  pay  a  cancelled  cheque  drawn  by  a  customer,  under 
circumstances  which  ought  to  have  excited  then"  suspicion,  and  in- 
diicod  them  to  make  enquiries  before  paying  it^  they  cannot  take 
credit  for  the  amount     Scholoy  v.  Ramsbottom,  2  Camp.  485. 

43.  Where  a  man  is  known  to  act  merely  as  an  agent,  where  the 
principal  is  known,  and  there  is  no  express  engagement  by  the  agent, 
nor  circumstances  whence  it  may  be  inferred  tliat  the  credit  is  given 
to  him,  the  rule  is  that  the  agent,  tliough  the  person  immediately 
making  the  contract,  is  not  personally  liable.  Owen  v.  Gooch,  2 
Kh}).  V.  667. 

44.  Though  in  general  the  title  of  the  principal  cannot  be  tried  in 
an  action  against  the  agent,  yet  by  persisting  afler  notice  the  agent 
makes  himself  qttan  a  principal.     Uardacre  v.  Stewart,  5  Esp.  C. 

103. 

45.  If  an  agent  appointed  to  receive  money  agree  with  his  princi- 
l>iil  to  pay  it  when  received  to  a  third  person,  the  latter  may  on  re- 
nupt  t*u«  the  agent.     Stevens  v*  Hill}  5  Esp.  C.  247. 
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46.  In  an  extensive- business  it  is  known  that  sometimes  the  prin- 
cipal does  not  appear,  but  it  is  otherwise  in  sniaU  concerns  ;  in  the  for'> 
mer  therefore  dn  agent  who  conducts  the  trade  is  not  liable  as  a 
pdncipaly  in  the  otbet  he  is^     Tdrrel  v.  Collet,  1  £sp.  C.  320. 

47.  ./d.,  in  London^  acts  as  the  agent  of  B,  and  Co.  at  Pai^^  for  a 
small  commission  upon  their  genenu  busin'ess.  B,  and  Co.  request 
j9.  to  remit  them  a  bill  en  Portugaly  which  Ji.  accordingly  does,  andl 
indorses  it.  The  indotaement  being  without  quahficatioil,  Ji.  is  liable 
upon  the  bill,  in  an  action  brought  against  him  hj  B,  and  Co.  Goupy 
V.  Hturden,  1  Holt,  p.  342. 

48.  An  action  may  be  maintained  against  an  incorporated  watef  Principal^8  li&« 
works  company,  where  workmen  employed  by  persons  who  contract  bilityfoja^ent  t 
with  the  company,  to  lay  down  pipes  for  conducting  water  through  """c****^"*'** 

a  public  streety  do  the  woik  in  a  negligent  manner,  whereby  an  Indi- 
vidual passing  along  the  street  receives  an  injury.  Meltthews  v.  West 
London  Water  works  Company,  3  Camp.  403. 

49.  If  an  order  be  given  to  an  agent  to  deliver  up  any  thing  of  Oetermlnatioii 
which  he  had  the  management,  his  agency  respecting  it  ceases  ad  af  agencj. 
soon  as  he  has  deliverea  it  up ;  and  if  he  afterwards  lay  out  nioney 

Upon  it  for  the  benefit  of  the  owner,  this  is  a  voluntary  payment. 
Lamiston  v.  Wright,   1  Camp.  88< 

50.  A*  residing  at  X,  employs  B,  to  reside  at   F.  to  procure  pay-  Mitcellaaeaa^ 
mentof  abill  there,  and  he  remit^i  the  produce  direct  to  him  at  X, 

B.  reeeives  payment  of  the  bill,  but  remits  the  produce  to  a  third 
person  at  Z.  for  A.^9  use,  whereby  the  whole  gets  into  the  hands  of 
l6l.'s  creditors,  A^  cannot  maintain  an  action  for  money  had  and  re- 
ceived agsunst  B,  to  recover  the  amount  of  the  sum  received  in  pay- 
ment of  the  bill.     Duncan  v.  Skipwith,  2  Camp.  68. 

51.  .^^  in  London  consigns  goods  to  the  firm  of  J9.  and  C.  at 
Hambuf^gh  fox  sale  upon  a  dd  credere  commisssioh.  B,  in  London 
makes  advances  to  jx.  to  be  repaid  out  of  the  proceeds ;  B.  and  C« 
with  the  proceeds  purchase  bills  for  A.  which  (hey  transmit  to  B.  iii 
London^  specially  indorsed  to  him,  and  these  bills,  whilst  they  are  in 
B*.^s  hands,  are  dishonoured  ;  B.  and  C  must  bear  the  loss.  Lucas 
and  others  v.  Groning  and  others,  1  Starkie,  391. 

52«  .^.  and  Co.  of  Liverpool^  employ  R,  and  Co.  a^  their  bdnkoi^ 
there :  fi.  and  Co.  keep  an  account  in  London  with  /.  and  L,  A4 
and  Co.  have  no  account  with  /.  and  L. ;  A.  and  Co.  direct  their' 
agents  in  London  to  pay  monies  to  "  their  account"  at  the  house 
of  /.  and  L*  As  *A.  and  Co.  had  no  account  of  their  own  with  /.  and 
Xr.,  but  through  the  medium  of  JR.  and  Co.  o£  Liverpool^  and  as  their 
agents  had  been  in  the  habit  of  paying  monies  of  Ji,  and  Co.  to  the 
account  of  R,  and  Co.,  at  the  house  of  the  London  bankers  of  R.  and 
Co.  ;  Held,  that  the  direction  of  A,  and  Co.  to  their  agents,  to  pay 
to  '^  their  account"  was  sufiiciently  complied  with,  by  a  payment 
made  to  the  account  of  R.  and  Co.  as  Uie  agents  had  been  in  die 
tiabit  of  doiiig.  Breed  and  others  v.  Green  and  another,  1  Holt,  204« 

PRINCIPAL  AND  SURETY. 

1.  Whefe  notice  to  a  surety  of* the  principal's  default  is  essential,  P^otice  (o  «ii#-- 
tiie  want  of  immediate  notice  is  sufficiently  explained  by  proof  that  ^X* 
the  surety  had  quitted  his  house,  and  due  enquiries  had  been  made 
for  him  without  success.     Harrison  v.  Fitzhenr/,  3  fisp.  C.  2 ID. 

[*]2.  One  of  twe  joint  sureties  who  has  been  coinpolled  to  pay  the  Ccftif ribatiott. 
whole  debt  may  recover  contribution  against  the  other,  unless  it  Was 
at  his  request  that  the   other  became  surety.     Turned  v.  Bavies, 
2Esp.  C.  478.  \^*r.^^ 
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3.  Where  three  gave  a  bond  of  indemnity,  jointly  and  severally,  and 
two  paid  the  sum  of  indemnification  (each  half  it  is  assumed),  it  was 
held  that  thoy  could  not  join  in  an  action  of  money  paid  against  the 
third  for  contribution.     Kelby  and  another  v.  Steel,  5  Esp.  C.   194- 

PRIZE. 

1.  A  person  who  while  regularly  licensed  as  aprize  agent,  receives 
orders  for  prize  money  from  seamen,  is  not  guilty  of  an  ofience  with* 
in  49  Geo.  3.  c.  123.  s.  35.,  by  receiving  paymeiU  of  these  ordets  af- 
ter his  license  has  expired.     Rex  v.  Davies,  4  Camp.  48. 

2.  An  order  for  the  payment  of  prize-money  undf  r  the  statute  49 
Geo.  3.  c.  123.  s.  13.,  where  the  certificate  required  by  the  statute 
is  signed  in  blank  by  the  officers  of  the  ship,  on  board  of  which  the 
seaman  is  serving,  and  the  date  is  inserted  at  a  subsequent  period,  is 
irregular :  and  9efii6/e,  damages  cannot  be  recovered  for  the  detention 
of  such  an  order  by  an  assignee  for  a  valuable  consideration,  who  de- 
scribes it  in  the  declaration,  as  an  order  for  the  paymant  of  money. 
Neck  V.  Dougan,  2  Starkie,  246. 

PROPERTY, 

When  Teitad.        1»  Where  by  the  custom  of  a  trade,  the  manufacturer  is  bound  to 

take  materials  damaged  in  the  process,  it  does  not  become  his  own 
property,  until  the  owner  has  elected  that  he  shall  take  it.  Liacloxich. 
V.  Toule,  3  Esp.  C.  114. 

2.  If  in  pursuance  of  a  conspiracy  to  defraud  j9.,  B,  purchase 
goods  for  ready  money,  which  he  takes  away  under  a  promiae  to  give 
a  cheque  for  them  three  days  afterwards,  not  then  having  one  about 
him,  ^e  property  is  changed,  and  passes  under  a  commission  against 
£.,  who  irmnediately  afterwards  absconds  and  becomes  bankrupt* 
Milward  v.  Forbes,  4  Esp.  C.  173. 

3.  The  plaintiff  exchanged  a  watch  with  the  defendant  for  a  pair 
of  candlesticks,  which  die  latter  warranted  to  be  silver.  Held,  thai 
the  plaintifr  could  not  maintain  trover  for  the  watch,  on  proof  thai 
the  candlesticks  were  of  base  metal.  Emanuel  v.  Dane,  3  Camp.  299. 

4.  If  A.  for  a  fraudulent  purpose  mix  his  goods  with  B.%  still  if 
they  can  be  distinguished,  he  retains  the  property  in  them,  and  he 
may  maintain  trespass  against  a  person  who,  having  a  ri^t  to  take 
B.^8  goods,  ignorently  takes  these  goods  of  wS.'s  as  part  ofb,*a.  CoU 
well  V*  Reeves,  2  Camp.  576. 
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PROPERTY  TAX. 

1.  In  an  action  for  use  and  occupation  the  property  tax  will  net 
£*]be  deducted  at  JVYw  Pii'im  from  Uie  rent  due.  Pocock  v.  Eustace, 
2  Camp.  ISl. 

2.  In  an  action  for  use  and  occupation,  where  the  tenant  has  paid 
the  property  tax  before  an  action  brought,  he  has  a  right  to  deduct  it  at 
the  trial.     Baker  v.  Davis,  3  Camp.  474. 

PROCESS. 

1»  Process  cannot  be  lawfully  executed  in  Kensington  palace. 
Winter  v.  Miles,  1  C'amp.  475.  n. 

2.  Q^fKrtf  whether  ma^trates  be  liable  for  the  expense  of  a  gaoi» 


DioCdT.]  RIVER.  S93 

built  under  their  order  at  a  sessions  ;  at  all  eveats  an  individual  of 
their  number  is  not.     Tuck  and  another  v.  Ruggles,  5  Esp.  C.  237. 

QUARTER  SESSIONS. 

Since  a  warrant  by  the  sessions  to  arrest  a  defendant  on  an  indict-  Wamnt  of. 
inenty  and  have  him  at  the  next  sessions,  has  no  specific  return  day, 
it  remains  in  force  past  the  next  sessions,  and  until  the  arrest.  May- 
hew  V.  Hill  and  another,  2  Esp.  C.  683. 

RECEIPT,    • 

1.  A  receipt  in  full  is  conclusive,  if  given  with  knowledge   of  all  How  far  con^ 
eircnmstances.     Briston  and  another  v.   Eastman,  I  Esp.  N.  P.  C*  clotive. 
173. 

2.  Whore  a  receipt  in  full  has  beea  obtained  by  fraud,  or  misrep-  When  obtained 
resentaticn,  it  will  be  considered  as  a  auUity.     Benson  v.  Bennett,  1  hjr  fraud* 
Camp.  394.  n. 

RELEASE. 

A  general  release  in  the  common  form  discharges  the  release  of  Coaftmctioii 
all  actions  in  respect  of  any  thing  that  has  happened  before  the  date  of. 
of  th^  release,  although  the  cause  of  action  was  not  then  complete. 
Therefore  in  an  action  by  the  payee  against  the  drawer  of  a  bill  of  ex- 
change, such  a  release  to  the  acceptor,  who  had  become  bankrupt 
and  obtained  his  certificate,  renders  him  a  competent  witness  for  the 
defendant.     Scott  v.  LifToitl,  1  Camp.  249, 

REPLEVIN. 

1.  An  action  on  the  case  will  not  lie  for  detaining  cattle  distrained  Whsa  the  ap- 
and  impounded,  where  a  tender  of  amends  was  not  made  till  after  the  propriate  ao« 
impounding.     And  comme  semble,  such  an  action  could  not  be  sup-  ^^^^'  • 
ported,  even  if  the  tender  of  amends  had  been   made  before  the  im* 
pounding  ;  as  the  proper  mode  to  try  the  validity  of  a  distress,  is  by 
replevin  or  trespass.     Anscomb  v.  Share,  1  Camp.  285. 

[*]2.  The  assignment  of  a  replevin  bond,  by  a  person  acting  in  tiie  Replevin  bond, 
sheriff's  office,  under  the  seal  of  the  office,  is  sufficient.     Middlet(m  assignment  of. 
V.  Sandford,  4  Camp.  36.  Pleadings. 

3.  The  plea  of  riena  arrere  to  an  avowry,  admits  the  title  as  stated  proceedings  in. 
therein.     Hill  v.  Wright,  2  Esp.  C.  699. 

RIGHT,  WRIT  OF. 

Writ  of  right ;  tender  of  the  demy  mark,  and  what  the  demandant 
is  bound  to  prove  upon  such  tender,  previous  to  the  tenant  being  put 
upon  proof  of  his  title.     Hardman  v.  Clegg,  1  Holt,  657. 

RIVER. 

A  corporation  being  the  conservators  of  a  river,  and  owners  of  the  nt^uit  of  the 
soil,  between  higii  and  low  water  mark,  cannot  authorise  a  lessee  to  conservaton  of. 
erect  a  wharf  there,  which  produces   inconvenience  to  the  public,  in 
the  use  of  the  river  for  the  purposes,  of  navigation.     Rex  v.  Lord 
Qrosvenor  and  oti^ers,  2  Starkiei  5U. 
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i^ppsujt.  In  scire  facias^  the  plaiDtiff  may  be  non-su^ed.     O'Mealey  v.  Wfl- 

8on,  1  Camp.  -J84,  •        '  /  " 

SURGEON. 

J.  If  a  medical  practitioner  pass  himself  off  as  a  physician^  al- 
though he  have  no  diploma,  and  no  right  to  assume  that  duuacter,  he 
cannot  mabtain  an  ^tk>n  for  Jiis  fec^.  Lipscombe  v.  Hohnes^  % 
jCfimp.  441. 

2.  Sembk,  that  notwithstanding  3  H.  8.  c.  11.,  which  enaets,  dist 
no  one  shall  practice  as  a  suigeon  in  Lond&r^  or  7  miles  round,  with* 
out  bemg  licensed  by  the  college  of  surgeons,  under  the  penalty  of  6/, 
a  month  ;  a  person  who  is  not  so  licensed  may  maintain  an  action  for 
busmess  done  as  a  suigeon  within  these  limits,  the  statute  containing 
no  prohibitory  clause  :  and  at  any  rate,  it  is  incumbent  upon  the  de- 
fendant m  such  action,  to  give  evidence  that  the  plaintiff  is  not  legu* 
larly  licensed  as  the  statute  directs.  Gremare  y.  Le  Clerc  Bqis  Vatr 
Ipn,  2  Camp.  144, 

SURVEYOR. 

f^f  M.  A  surveyor  is  to  be  paid  according  to  his  labour,  and  not  accord- 

mg  to  the  amount  of  the  bills  he  looks  over  and  settles.    Upsdell  v. 
jStewart,  Feake,  193,  r  ^ 

SECRETARY  OF  STATE. 

* 

prjw":.'.°  •*'"  Jr^t'  ^'^rV'^thstandingthe  statute  31  Geo.  3.   c.  4«.  b.  «.,  . 
/     f  bccietniy  of  stirte  has  the  power  of  preventing  those  inaguitntes  who 

Un.  EL7;^ff,ra::tS'"'"  '^'^^'^'^^^  ♦«>  stateprisoo^. 

pEDUCTION, 

S2lur°;nd..r-  thJLhV^tf  T  ""^  ""'"'"1"  "^  **^"°"  f*''  debauching  hfa  serv«rt, 
Titnt.  J^^J  ^^^  "» no  *»ys  related  to  her  in  Wood.     Fores  v.  Wilson, 

ces^s'Jl'*trnI^i"".if'r*'u'^"''""«  *  servant  P*.-  qnod,  &c  it  is  not  ne- 

elteblJhl^i^'"  ^^>*at  the  relation  of  master  and  Bervant  i, 
wTri     u*'^^  * P^°^  *^  *='^<>'  by  pioof  tliat  the  child  w«i 

W  al^'ctS* for^LStr^"'*"**'  ""^  "'™^'  '»  -  »»  "«^- 
seduced  «lm„M  =1    ^^"MCt'on.  »t  w  not  neeessary  that  the  party 

«on ;  J),  may  ,^;^1^  ^  "^^  **'«'™  possession  of  heV  peiv 

fs  a  s;Sto?i^Sr ''"?  r^"^  *  ™«^«*' "«« «« vi.it  his  d««hter 
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SET  OFF, 

1.  If  a  creditor  borrow  money  of  his  debtor,  upon  promise  (or  se-  wh«n  allow* 
curity)  to  repay  it,  notwithstanding  his  own  demand,  the  promise  is  abU* 

only  an  honorary  obligatioB,  and  he  may  therefore  set  off  his  own  de- 
mand to  an  action  for  the  money.  Lecbmore  ▼.  Hawkins,  2  Esp. 
C.  626.,  accord.  1  East,  875 ;  but  see  16  East,  138. 

2.  It  is  no  objection  to  the  set  off  of  a  debt  that  the  defendant  had 
commenced  an  action  for  the  recovery  of  that  debt,  before  the  plain- 
tiff's cause  of  action  accrued.     Oldnibbs  v.  Hall,  Peake,  210. 

8.  If  a  &ctor,  under  a  commission  dd  crederej  sell  his  principal's 
property  as  his  own,  the  buyer  may  set  off  to  an  action  by  the  prin- 
cipal, of  whom  he  knew  nothing,  any  demand  owing  to  him  from  the 
factor.  George  v.  Claggett  and  another,  2  Esp.  C.  557 ;  S.  C.  7 
T.  R.  369. 

4.  If  goods  be  bought  by  a  broker  who  does  not  mention  his  prin- 
cipal until  he  himself  has  become  insolvent,  the  principal  cannot  set 
off  the  price  of  the  goods  against  a  debt  due  to  him  from  the  broker, 
but  is  still  liable  to  the  vendor.     Waring  v.  Favench,  1  Camp.  85. 

5.  A  defendant  may  set  off  a  debt  due  to  him  as  surviving  partnei 
against  a  demand  in  his  own  right.  Slipper  and  others  v.  Stidstone, 
1  Esp.  N.  P.  C.  47. ;  S.  C.  5  T.  R.  493. 

6.  •^.  before  his  bankruptcy  discounts  certain  bills  of  exchange 
wHh  P.  and  Co.  his  bankers.  They  give  him  immediate  credit  for 
die  value  of  the  bills  in  his  account  minus  the  discount.  Ji.^s  balance 
is  likewise  struck  before  the  bankruptcy,  and,  whilst  the  bills  were  yet 
[*] running  in  favour  of  .J.,  when  the  bankers  admit  that  they  have 
in  their  hands  934^.  S».  Sd.  due  to  A,^  giving  him  credit  for  the  bills 
then  running.  Jl*  becomes  a  bankrupt,  and  the  bills  are  dishonoured. 
Held,  that  in  an  action  against  the  bankers  for  the  balance  admitted 
to  be  due  to  A.  before  his  bankruptcy,  they  have  a  richt  to  set  off 
against  such  claim  the  amount  of  the  dishonoured  bills,  it  being  a 
case  of  mutual  credit,  under  the  5  Geo.  2.  c.  30.  s.  28.  Arbouin 
and  another  V.  Tritton  and  others,  1  HoU,  408. 

7.  In  an  action  for  premiums  by  an  underwriter  against  an  insur- 
ance broker,  a  loss  mav  be  set  off  that  has  happened  upon  a  policy 
subscribed  by  the  plaintiff  to  the  defendant,  which  the  latter  effected 
with  a  del  a^edere  commission.     Wienholt  v.  Roberts,  2  Camp.  586. 

8.  Held,  that  insurance  brokers,  who,  without  a  diel  credere  com- 
mission, had  effected  policies  in  their  own  names,  in  which  they  were 
described  "  as  agents,"  could  not  in  an  action  for  premiums  by  tlie 
assignees  of  a  bankrupt  underwriter  who  had  subscribed  these  poli- 
cies, set  offn  total  loss  which  had  happened  before  the  bankruptcy, 
but  which  had  not  been  adjusted ;  although  the  policies  had  always 
remained  in  their  hands,  and  they  had  actually  paid  the  amount  of 
the  loss  to  their  principal.  Baker  and  others  v.  Langhom  and  others, 
4  Camp.  396. ;  S.  C.  6  Taunton,  519  ;  2  Marshall,  215. 

9.  'SembUy  that  if  •^.  be  under  acceptance  to  B,^  he  may  retain 
money  of  ^.'s  in  his  hands  to  discbarge  it,  either  until  the  bill  be  de- 
livered up  to  him,  or  until  he  receive  a  bond  of  indemnity  against 
being  sued  upon  it.     Rex  y.  Watson,  1  Camp.  3. 

10.  Where  goods  are  sold  to  be  paid  for  by  a  bill  of  exchange  at  a 
given  date  to  an  action  commenced  within  that  time  fl>r  refusing  to 
give  such  bill,  the  defendi^t  cannot  set  off  a  debt  due  to  him  from 
the  plaintiff.     Hutchinson  v.  Reid,  3  Camp.  329. 

l)t  If  t^.  agree  to  make  a  waggon  for  J?.^  and  make  it  according- 
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ly,  but  reiuAe  to  deliver  it  onleflft  the  money  be  paid  on  deUvery,  the 
money  which  was  to  be  paid  for  the  waggon  may  be  set  off  to  any 
demand  of  ^.  against  Ji*  as  goods  baigained  and  sold.  Donmore 
▼.  Taylor,  Peake,  41. 

12.  A  bookkeeper  in  SnMthfi^  raariiieC,  receiving  money  for 
beasts  sokl  tbere,  is  liable  to  pay  such  money  to  the  owner  of  the 
beasts,  and  cannot  apply  it  in  payment  of  a  debt  due  to  him  from  the 
salesman.     Groods  v.  Jones,  P^Jce,  177. 

13.  A.  B.  C  and  I>.  are  in  partnership  togetfier,  and  C.  and  D. 
also  trade  on  their  separate  accomit.  The  partnership  of  j9.  and  Co. 
becomes  indebted  to  C.  and  />.,  and  to  satisfy  such  debt,  they  in- 
dorse a  note  given  to  them.  In  an  action  by  C  and  D*^  as  indorsees 
of  that  note,  tfie  debtor  may  set  off  any  demand  he  has  against  A. 
and  Co.     Puller  v.  Roe,  Peake,  198. 

14.  Though  the  plaintiff  might  have  declared  as  for  a  debt,  yet  i£ 
he  go  for  unliquidated  damages,  the  defendant  is  deprived  of  a  set  of£ 
Cokon  and  another  v.  Welsh,  1  £sp.  C.  378. 

15.  A  guarantee  for  the  debt  of  another,  is  not  the  subject  of  a  set 
off.     Crawfonl  and  others  v.  Stirling,  4  Esp.  C.  207. 

Wfacn  u  16.  In  an  action  by  a  servant  against  his  master  tor  wages,  the 

aary.     ^^^^^^  latter  cannot  generally  set  off  the  value  of  goods  lost  by  the  n^ligenoe. 

of  the  former ;  but  if  it  be  proved  to  have  been  part  of  the  origiptj 
agreement  between  them,  that  the  servant  should  pay  out  of  his  wages 
ior  all  his  ntaster's  goods  lost  through  his  negligence,  the  value  of 
goods  ao  lost  may,  under  the  general  issue,  be  deducted  from  the 
aaoount  of  the  wages.     Le  Loir  v.  Bristow,  4  Camp.  134. 

[*]17.  Where  by  the  custom  of  the  hat  trade,  the  amount  of  the 
injury  sustained  by  the  hats  in  the  process  of  dyeing,  is  always  co  be 
deducted  from  the  charge  for  dyeing,  the  defendant  is  entitled  to 
such  deductions  in  an  action  brought  by  the  dyer,  without  giving, 
any  notice  of  set  off,  and  although  there  has  not  been  any  previous 
adjustment  of  the  amount  of  the  damage.  Bamford  v.  Harris, 
1  Starkie,  343. 

}tf  eiTcct*  18.  A  demand  that  has  been  set  off  was  discharged ;  but  if  the  set 

off  were  more  than  sufficient  to  cover  the  adverse  claim,  the  excess 
may  be  the  subject  of  an  action.  Hennell  v.  Fairlamb,  3  Esp^  C« 
104. 

Plea>  19.  If  afler  a  settlement  of  accounts  between  Jt*  and  J?.,  Jf.  meaoA 

to  open  the  account  by  setting  off  an  overcharge  therein  against  aa 
action  by  /?.,  a  special  plea  of  set  off,  disclosing  the  circumstaoce  is 
requisite  instead  of  the  common  one.  Hanopton  v.  Jarratt,  2  Esp.  C 
560. 

20.  Where  the  plaintifi*  declares  specially  in  assumpsit,  for  not  ac« 
counting,  with  a  count  for  money  had  and  received,  non  assumpsit 
being  pleaded  to  the  whole  declaration,  and  a  set  off  to  the  general 
count ;  the  plaintiff  having  proved  a  balance  to  be  due  to  him  which  he 
might  have  recovered  under  either  count,  the  defendant  shall  not 
be  deprived  of  the  benefit  of  liis  set  off,  and  if  he  establish  it,  he  is 
entitled  to  a  verdict  on  the  whole  declaration.  Birch  and  another  v. 
Depeyster,  4  Camp.  385. 
^  21.  Under  a  general  notice  of  set  off  for  money  paid  to  tlie  plain- 

tiff's use,  evidence  of  money  paid  in  taking  up  the  plaintiff's  note,  is 
admissible.     Ord  v.  Ruspini,  2  Esp.  C.  5^9. 

22.  Notice  of  set  off  may  be  given,  as  well  where  the  general  issue 
is  coupled  with  other  pleas,  as  where  pleaded  by  itself.     Coulaoa  v. 
Jones,  6  Esp.  C.  5Q. 
23.  Covenant,  plea  non  est  foQtwn ;  the  defendant  cannot  give 
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evidence  of  set  off  under  a  mere  notice  without  plea.     Oldeishaw  v. 
Thompson,  1  Starkie,  311. 

24.  Where  the  defendant  haa  a  set  off  against  the  plaintiff  of  which 
lie  gives  notiee  under  the  statute,  but  does  not  appear  at  the  trial  to 
ofiar  evidence  of  it,  the  plamtiff  nay  either  take  a  verdict  for  the 
whole  sum  he  proves  to  be  due  to  him,  subject  to  be  reduced  to  the 
sum  really  due  on  a  balance  of  accounts  if  the  defendant  will  after- 
wards enter  into  a  rule  not  to  sue  for  the  set  off;  or  he  may  take  a 
verdict  for  tlie  smaller  sum,  with  a  special  indcHvement  on  the  postea^ 
as  a  foundation  for  the  court  to  order  a  stay  of  proceedings,  if  ano- 
ther action  should  be  brought  for  the  amount  of  the  set  off*  Laing  v. 
Chatham,  1  Camp.  252. 

SHERIFF. 

1.  SherifPa  poundage  is  due  on  a  levy,   though  the  execution  is  T^t* 
aflerwords  set  aside.     BuIIer  v.  Ansley  and  another,  6  Esp.  C.  111. 

2.  The  sheriff  cannot  maintain  an  action  for  the  expense  incurred 
in  seizing  and  keeping  possession  of  goods  upder  a'^.  fa.  at  the  re- 
quest of  the  party  suing  out  the  writ,  although  they  are  not  sold,  on 
account  of  his  refusing  to  give  an  indemnity  against  the  claims  of 
third  persons.     Bilke  v.  Havelock,  3  Camp.  374. 

3.  An  action  lies  against  the  sheriff  for  a  false  return  to  a  writ  of  Falia  return 
fi»  fa.  J  notwithstanding  the  plaintiff  before  commencing  the  suit,  ^^' 

r*l having  charged  the  defendant  in  the  former  action  in  execution. 
Wordall  v.  Smith,  1  Camp.  332. 

4.  It  is  not  a  sufficient  justification  to  the  sheriff  for  refusing  to  Negligence  by* 
execute  process,  that  the  individual  against  whose  person  or  .goods  it 

issues,  has  the  appointment  of  domestic  servant  to  a  foreign  minister 
at  our  court,  and  that  notice  of  this  has  been  stuck  up  at  the  sheriff's 
office,  unless  the  appointment  be  bonapdty  and,  in  an  action  against, 
the  sheriff  for  a  fake  return,  the  plaintiff  may  show  that  the  appoint- 
ment was  merely  colourable.     Delvalle  v.  Plomer,  3  Camp.  47. 

5.  There  is  no  implied  promise  on  the  part  of  a  sheriff  to  indemnify  Sale  by. 
an  auctioneer  who  sells  goods,  seized  under  a^.  /a.,  when  employ- 
ed to  do  so  by  the  sheriff's  office,  to  whom  the  warrant  was  directed, 

and  the  plaintiff's  attorney  in  the  original  cause,  although  the  sheriff 
certified  to  the  excise  officer,  that  he  himself  had  seized  and  sold  the 
goods,  and  he  in  fact  received  his  poundage  from  the  produce  of  the 
sale ;  and  if  in  an  action  of  trespass  brought  by  the  owner  of  the 
goods  against  the  auctioneer,  the  sheriff  and  others,'  all  the  damages 
awarded  in  such,  are  levied  upon  the  auctioneer  alone,  he  has  no  ac- 
tion for  a  contribution  against  any  of  his  co-defendants.  Farebro- 
therv.  Ansley,  1  Camp.  343. 

0.  Whether,  if  the  sheriff  had  himself  actually  employed  and  di" 
rected  the  auctioneer  to  sell  the  goods,  there  would  have  been  aa  im- 
plied promise  of  indemnity.     Ibid. 

7.  A  sheriff's  officer  is  not  justified  in  executing  exchequer  process,  when  pro- 
issued  to  arrest  a   party  for  ofiences  under  the   lottery  act,  unless  tected* 
founded  on  a  previous  information  (when  requisite)  ;   which  therefore 

he  must  prove  in  an  action  against  him.  O'Connor  v.  Charter,  2  Esp. 
C.  641. 

8.  Where  afler  a  secret  act  of  bankruptcy,  the  sheriff  took  in  exe- 
cution the  goods  of  a  trader  under  ^fufa,y  and  removed  them  to  a 
broker's  and -the  assignees  of  the  bankrupt  afterwards  served  a  notice 
upon  him  not  to  sell  them  ;  for  which  reason  they  were  allowed  to 
remain  unsold  at  the  broker's  ;  held,  that  the  sheriff  was  liable  to  an 
action  of  trover,  at  the  suit  of  the  assignees,  without  any  demand 
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ofOie  goods.    Wyatt  and  another  v.  Blades  and  another,  3  Camp. 

39o« 

9.  Where  a  sherifTis  to  be  made  liable  for  an  act  done  by  another 
in  the  character  of  his  bailifi;  the/  must  be  connected  together  in  the 
individual  transaction,  as  by  proving  a  warrant  from  the  sheriff  to  the 
bailiff,  for  the  act  in  quesUon.     Wilson  and  another  v.  Normao, 

1  Esp.  N.  P.  C.  154. 

10.  Admitted  that  if  a  bailiff  on  arresting  a  debtor  take  a  sum  of 
money  under  promise,  which  he  neglects  to  perform,  to  return  it  cm 
justification  of  bail,  an  action  to  recover  it  lies  against  the  sheriff 
M'Neil  V.  Perchard  and  another,  1  Esp.  263. ;  but  reporter  adds  a 
quare. 

11.  IVhere  a  bailiff  on  executing  a  writ  takes  unlawful  fees  for  thd 
sheriff,  the  latter  is  liable  under  statute  6  Hen.  6.  and  32  Geo.  2.  c« 
28.,  or  to  an  action  of  money  had  and  received,  even  though  he  may 
not  have  received  them.  Ions  v.  Perchard  and  another,  2  Esp.  C. 
i07. 

12.  One  bailiff  cannot  be  identified  with  another  through  the  mc^ 
dium  of  a  partnership  alleged  to  exist  between  them,  since  it  cannoC 
exist.     Ions  v.  Perchard  and  another,  2  Esp.  C.  508. 

13.  The  sheriff  is  responsible  for  the  execution  of  a  writ  by  hfl 
bailiff  af)er  the  return  day.     Pavyot  v.  Mumfdrd,  2  Esp.  C.  585. 

[*]14.  The  sheriff  is  only  answerable  for  his  own  appointed  offik 
cers,  and  therefore  cannot  be  ruled  to  return  the  writ  where  it  ba^ 
been  executed  by  a  bailiff  nominated  by  the  party ;  though  if  he  do  re- 
turn it,  he  makes  himself  liable.  Beckford  v.  Welby,  2  Esp.  C. 
591. 

15.  The  sheriff  is  only  liable  for  the  misconduct  of  his  officer; 
where  he  has  charged  the  officer  to  execute  the  law.  George 
v.  Perrinff  and  another,  4  Esp.  C.  63. 

16.  AAer  a  return  .to  a  writ  ofJLfa,  that  the  money  is  levied,  the 
sheriff  is  liable  to  an  action  for  money  had  and  received,  without  an/ 
demand  of  payment.     Dale  v.  Birch  and  another,  3  Campbell,  347. 

SHIP. 

1.  A  general  ship  having  been  advertised  for  a  particular  voyage 
if  her  destination  be  in  any  respect  altered,  the  owner  is  bound  to  give 
specific  notice  of  the  alteration  to  every  person  who  ships  goods  ott 
board.     Peel  v.  Price,  4  Campbell,  243. 

2.  The  captain  of  a  vessel  who  carries  the  goods  of  another,  tliough 
not  for  hire,  is  bound  to  take  prudent  caie  of  them^    Aiid  if  he  mter- 
meddle  with  the  chest  of  a  seaman^  who  has  been  casuaMyleft  bebind^ 
he  is  bound  to  restore  it  to  its  former  state  of  security,  particularly  if 
the  contents  be  valuable.     Nelson  v.  Macintosh,  1  Starkie,  237. 

3.  In  action  agamst  the  owner  of  a  ship  for  breach  ef  an  undertak- 
ing to  sail  with  a  convoy,  it  is  a  sufficient  defence  to  show  thai  the 
ship  was  delayed  in  taking  on  board  the  plaintiff's  goods,  and  that 
afler  receiving  them,  the  master  having  made  every  practicable 
exertion  to  join  the  convoy  with  which  he  ought  to  have  sailed,  but 
without  efiect,  proceeded  on  his  voyage  without  convoy.  Magalba- 
ens  V.  Busher,  4  Campbell,  54. 

4.  Wliere  there  is  an  undertaking  to  sail  with  convoy,  it  is  not  a 
sufficient  excuse  that  the  ship  was  prevented  joining  the  convoy  hj 
the  state  of  the  weather.  Sanderson  and  others  v.  Busher.  4  Cunu^ 
bell,  54. 

5.  There  is  no  implied  undertaking   on  the  part  of  the  ownes  of  a 


ship,  that  a  bill  of  exchange  dmwn  by  the  master  on  a  third  person 
for  money  advanced  for  the  ship's  use  abroad,  shall  be  duly  honour^ 
ed.     Harder  v.  Brotherstone  and  another,  4  Campbell,  254. 

6.  Although  one  partH>wner  of  a  ship  have  no  implied  authority  as  i^art  oinMr* 
such,  to  order  insumaces  to  be  effected  on  account  of  the  other  pait^ 

owners  ;  yet  if  they  be  in  partnership  tosether,  an  order  to  insure  the 
ship  given  by  one  renders  all  liable.  llooper  and  another  v.  Lasby 
and  others,  4  Campbell,  66* 

7.  A  managing-owner  and  part  owner  of  a  ship  cannot  hmd  anoth- 
er part-owner  by  effecting  an  insurance  on  the  ship  without  his  author- 
ity.    Bell  v.  Humphries,  2  Stark.  845. 

8.  Where  a  ship  is  chartered  for  a  voyage,  the  chartered  party,  not  \vho  Hable  at 
the  owner,  is  responsible  to  customers,  since  he  is  owner  pt'o  hoc  owocr. 

«tce.     James  v.  Jones  and  another,  3  £sp.  C.  27. 

9.  The  party  <m  whose  account  the  contract  was  really  made  is 
liable  as  owner  of  the  vessel,  notwithstanding  the  legal  ownership 
may  be  in  another*  Ratchfbrd  v.  Meadows  and  another,  3  £sp.  C.  69. 

10.  The  defendant  purchased  a  ship  taken  in  execution  under  a 
fi»  fa,  in  the  year  1906 ;  but  the  legal  title  was  not  regulariy  trans<- 

Ibrred  [*]to  him  till  1810.  In  1S06,  be  entered  intoan  agreement  with 
the  captain  to  let  him  the  ship  for  three  years  at  a  certain  yearly  rent, 
and  in  no  way  interfered  with  the  management  of  the  ship  afterwaeds. 
Held,  that  the  defendant  was  not  liable  for  stores  supplied  to  the  ship 
during  the  three  years,  by  order  of  an  agent  of  the  captain.  Fnr 
ter  V.  Marsh,  2  Camp.  517. 

tl*  Where  a  ship  is  mortgaged,  but  the  mortgager  continues  in. 
possession,  the  master  employed  by  him  camiot  maintain  an  action 
for  wages  and  disbursements  agsinst  the  mortgagee.  Annett  v.  Car- 
stairs  and  another,  3  Campbell,  364. 

12*  A  mere  mortgagee  of  a  ship  who  does  not  take  possession,  is 
not  liable  for  necessaries  supplied  for  the  use  of  the  ship  previous  to 
a  re-tmnsfer.     Twentymaa  v.  Hart,  1  Starlde,  366. 

13.  Though  the  captain  of  a  vessel  may  hypothecate  her  in  a  for-  Repain  and 
eign  country,  to  raise  money  for  repairs,  he  cannot  sell  unless  in  cas-  ^>»burt6mentt» 
•B  where  the  ship  has  received  an  irremediable  injury.     Hayman  v.  - 
Molton  and  others,  5  £sp.  C.  65. 

14.  In  case  of  capture  and  re-capture,  the  mate,  in  die  absence  of 
ihe  captain,  has  a  right  to  hypothecate  the  ship  for  the  purpose  of 
paying  the  salvage  to  the  re-captors.     Permeter  v.  Todhemtery  1 
Camp.  541. 

15.  A  chartered  ship  at  her  outward  pert  being  in  want  of  money 
lor  her  necessary  disbursements,  ;a  merchant  there  being  shown  the 
charter  party  by  which  the  freighter  covenants  to  furnish  what  money 
might  be  required  for  the  necessary  disbursements  of  the  ship,  ad-* 
vances  the  requisite  sum  to  the  master,  and  takes  a  bill  of  exchange 
'drawn  by  him  for  the  amount  upon  the  freighter :'  Held,  that  on  tlus 
biU  being  dishonoured  by  the  freighter,  the  owner  of  the  chip  was  not 
liable  for  any  part  of  the  money  advanced.  Harder  v.  Brotherstone 
and  another,  4  Campbell,  254. 

16.  The  owner  of  a  vessel  is  liable  for  money  supplied  to  the  cap- 
tain in  a  foreign  port,  provided  the  supply  be  absolutely  necessary 
for  the  use  of  the  vessel.     Rocker  v.  Busher,  1  Starkio,  27. 

17.  The  owner  of  a  ship  is  liable  for  stores  and  necessaries  sup- 
plied by  the  order  of  the  supercargo  after  the  detention  and  liberation 
of  the  vessel  by  a  foreign  power,  although  the  supplies  be  afforded  ai^ 
ter  an  abandonment  by  the  owner  to  the  underwriters.  And  although 
f^  supplies  be  furnished  for  the  purpose  of  enabling  the  vessel  t# 
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prosocufo  a  sccoud  voyage,  in  the  prosecution  of  which  she  is  seiz^ 
hy  British  officers,  and  confiscated,  yet  the  institution  of  proceedings 
ill  the  Admiralty  Court  by  the  defendant  to  recover  possession  of  the^ 
tesse),  amounts  to  an  adoption  of  the  second  voyage,  and  renders  him 
liable  for  the  amount.  MitehelL  and  aaollier  v.  Giennie  and  otherSr 
1  Starkie,  230. 

18.  By  the  custom  of  the  liver  Thmnesy  the  master  of  a  vessel  i» 
bound  to  guard  goods  loaded  into  a  lighter  sent  for  tliem  by  the  con^ 
signee  until  ^e  loading  be  complete,  and  cannot  discheurg»  himself 
from  that  obligation  by  telling  the  ligbterman  he  has  not  sufficieiik 
hands  on  board  to  take  care  of  them.  Catley  v.  Wintringham,  Peake» 
160. 

19.  It  is  incumbent  on  the  shipper  to  send  notice  of  the  ^pmenlT 
to  the  consignee,  that  he  may  insure  unless  the  course  of  dealing  be- 
tween them  be  di^rent.     Goom  v.  Jackson,  5  £sp.  C\  1 1?.. 

20.  If  goods  put  on  board  a  ship  to  Jbe  carried  from  one  place  to 
another  be  wrongfully  seized  by  the  officers  of  government,  so  thai 
they  cannot  be  delivered  to  the  consignee,  the  owner  of  the  goods 

[*]bas  an  action  for  the  non-delivery  against  the  owner  of  the  ship^ 
who  must  seek  his  remedy  over  against  the  officem  of  goveroment. 
Gosling  V.  Higgins,  1  Camp.  451. 

21.  Although  the  captain  of  a  ship  find  it  impossible  to  reach  hts 
port  of  destination,  he  haa  no  implied  authority  to  sell  the  eaigo  in  a 
foreign  port  into  which  he  is  driven  for  the  benefit  of  the  abif ^ts  ; 
and  S"  he  do  so,  though  acting  bona  fide  f<NE  the  inteiesi  of  aU .  cQa- 
eemed,  this  is  a  tortious  conversion  for  which  the  ship-owiier  ia 
liable.     Yob  Omeron  v.  Dowich,  2  Camp.  42. 

22.  The  consignee  of  a  particular  parcel  of  goods  by  ageoeiy 
ship,  is  liable  to  the  ship-owner  for  not  taking  them  from  the  ship  ia 
a  reasonable  time,  although  the  delay  arose  from  the  necessity  for 
an  order  from  the  treasury  to  land  these  goods,  which  &e  consignee 
used  the  utmost  diligence  to  obtain.  Hill  and  othera  v.  Idle  and 
others,  4  Campbell,  327. 

23k  The  master  of  a  vessel*  is  not  justified  in  selling  any  part  of  th» 
•  cargo  for  tlie  repairs  of  the  ship  in  a  foreign  pott,  except  in  cases  of 
urgent  necessity.     Campbell  v.  Thompson,  1  Starkie,  490. 

24.  A  captain  of  a  ship  is  not  justified  in  selling  the  carga  at  » 
foreign  port  although  it  be  impossible  to  prosecute  the  original  voy^ 
age,  and  although  a  sale  of  the  goods  be  the  most  beneficiaJ  couram 
for  the  owner.     Wilson  v.  Millar,  2  Stark.  1. 

25.  The  captain  of  a  ship  has  no  authority  as  sach  to  agree  lo  the 
substitution  of  another  voyage  in  the  plaee  of  one  agreed  upoi^  hor 
tween  his  owners  and  the  freighters  of  the  ship  in  England^  and  oa 
which  he  has  sailed  to  a  foreign  countiy.  Buigon  v.  Shaipei  2 
Camp.  529. 

26.^  A  promise  by  the  captain  of  a  ship  to  pay  tfie  seamen  extra 
wages  in  consideration  of  extraordinary  exertion  in  timea  of  dangei, 
is  nudMnjjacium.    Harris  v.  \N  atson»  Peake,  72. 

27.  Nolwithetanding  a  capture,  il  the  fhip  be  afterwards  re-captur- 
ed, and  arrive,  the  seamen  are  entitled  to  wa^es,  since  frei^t,  the 
mother  of  wages,  is  thereby  earned,  deducti^  the  salvage.  *  Boi^ 
Strom  V.  Mills,  3  £sp.  C.  36. 

28.  If  an  English  ship  be  captured,  and  any  of  her  crew,  thoiigl^ 
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unless  the  captain  be  specially  licensed  to  give  a  greater  rate  by  the 
chief  officer  of  the  port,  a  general  license  by  such  chief  officer  to  a 
captain  **  to  procure  men  on  such  terms  as  he  can,"  is  insufficient 
ftodgers  ▼.  Lacy,  3  £sp.  G.  43.  ;  8.  O.  2  B.  and  P.  57. 

30.  If  a  seaman  desert,  he  forfeits  his  ^vages.  But  a  refusal  by  a 
sailor  to  leave  the  shore  to  which  he  had  been  sent  on  duty,  until  he 
fiad  procured  some  victuals,  and  a  return  to  the  ship  the  next  mom^ 
ing,  when  the  captain  refused  to  receive  him^  is  not  a  desertion. 
Ligardv.  Roberts,  3  Esp.  0.  71. 

31.  Where  seamen  are  not  to  be  entitled  to  their  wages  until  the 
ship's  arrival  in  a  foreign  port,  and  before  its  arrival  the  master  wrong- 

'  TaNy  dismisses  them,  they  may  immediately  sue  fbr  theiir  wages.^ 
Sigard  v.  Roberts,  3  Esp.  C.  73.  . 

82.  If  a  sailor  be  obliged  through  the  master's  misconduct  to  leave 
the  ship,  he  is  not  guilty  of  desertion,  and  therefore  does  not  forfeit 
his  wages.     Limland  v.  Stephens,  3  Esp.  C.  269. 

83.  The  rule  is  without  an  exception,  that  the  ship  must  perform 
f^]  her  voyage  to  entitle  the  seamen  to  wages,  unless  under  a  special 
contract,     Eaken  v.  Thorn,  5  Esp.  C.  6. 

34.  An  agreement  express  or  'implied  to  allow  more  wages  to  a 
seaman  than  those  stipulated  for  in  the  articles  executed  pursuant  to 
statute  2  Geo.  2.  c.  3.  is  void.  Els  worth  v.  Woolmore  and  another, 
6  JEsp.  C.  84. 

35.  An  impressed  seaman  is  not  entitled  under  statute  2  €reo.  2. 
c.  36.  to  wages  pro  rata,  where,  had  he  remained  on  board,  he  would 
not  have  been  ;  as  where  the  vessel  is  wrecked  before  the  voyage 
ended.     Dunkley  v.  Bulwer  and  another,  6  Esp.  C.  88. 

86.  An  agreement  between  the  master  of  a  ship  and  a  sailor  fbr 
increase  of  wages  in  consideration  of  extra  work  is  void.  Stilk  v.. 
Myrick,  6  Esp.  C.  129. 

37.  In  the  course  of  a  voyage  some  of  the  seamen  desert,  and 
the  captain  not  being  able  to  find  others  to  supply  their  place,  pro- 
mises to  divide  the  wages  which  would  have  become  due  to  them 
among  the  remainder  of  the  crew.  This  promise  is  void  for  want  of 
consideration.     Stilk  v.  Myrick,  2  Camp.  317. 

38.  A  seaman  at  monthly  wages,  who  is  impressed  or  enters  froni 
a  merchant  ship  into  the  Royal  Navy  during  a  voyage,  is  not  entitled 
to  wages  to  the  time  of  his  quitting  the  ship,  unless  the  voyage  be 
completed.     Anon,  2  Camp.  320.  n. 

39.  Where  it  Is  provided  by  a  ship's  articles  that  any  of  the  crew 
who  shall  absent  themselves  from  the  ship  without  leave,  shall  forfeit 
their  wages  ;  if,  afler  one  of  the  crew  has  so  absented  himself,  the 
master  receive  him  back  again  and  allow  him  to  work  like  the  others, 
the  forfeiture  is  waived,  and  the  wages  are  recoverable.  Miller  Vf 
Brant,  2  Camp.  590. 

40.  If  foreign  sailors  stipulate  in  their  own  country  before  the 
commencement  of  a  voyage  tliat  they  will  not  sue  the  captain  for  any 
money  abroad,  but  be  satisfied  with  what  he  may  advance  tliem  ia 
deduction  of  their  wages  till  they  return  home,  they  cannot  maintaia 
an  action  against  him  for  wages  in  the  courts  of  this  country, 
Johnson  v.  Machielsne,  3  Camp.  44. 

41.  During  a  voyage  the  ship  is  wrecked,  and  the  captain  gives  the 
niariners  an  order  upon  the  owners  foj  the  amount  of  their  wages  to 
the  date  of  the  wreck,  acknowledging  at  the  same  time  that  he  had 
hired  them  by  the  month.  Held,  that  under  these  circumstances  no 
action  for  wages  couM  be  maintained  by  the  marinem  against  th^ 
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caplam,  at  least  without  proving  that  thej  had  first  made  a  denumd 
upon  the  owners.     Forsboom  v.  Eruger,  3  Camp.  197. 

42.  Statute  2  Geo.  2.  c.  36.  requiring  articles  to  be  entered  inte 
between  the  masters  of  ships  and  the  mariners,  and  providoig  that 
the  mariners,  shall  not  fail  in  any  suit  for  wages  from  not  producing 
the  articles,  does  not  apply  to  the  case  of  a  British  seaman  entering 
on  board  a  foreign  ship  in  a  British  port»  Dickman  v.  Benson,  9 
Campbell,  290. 

43.  A  seaman  is  restricted  by  the  ship's  articles  from  demanding 
bis  wages  until  the  expiration  of  twenty  days  aflerthe  ship's  arrival  ai 
her  destined  port,  and  the  delivery  of  her  cargo.  Held,  that  although 
the  seaman  had  commenced  his  action  before  the  expiration  of  th^ 
twenty  days,  he  might  still  recover  a  sum  which  the  captain  had  ad- 
mitted to  be  due  to  him  for  wages,  and  which  he  had  offered  to  pay 
him.     White  v.  Mattison,  2  Stark.  325. 

44.  A  purser's  steward  on  board  one  of  his  Majesty's  ships  cannot 
recover  wages  from  the  purser  upon  an  implied  contract  for  his  ser- 
vices as  such  on  board  the  ship*     Carterv.  Hall,  2  Staric.  361. 

[*]45r  There  is  no  implied  promise  on  the  part  of  an  officer  in  the 
E<ist  India  Company's  Service,  to  pay  the  captain  of  a  Company's 
ship  by  which  he  returns  to  Englandy  more  than  the  regulation  sura 
for  his  passage,  although  it  may  have  been  usual  to  pay  more.  Ad- 
derley  v.  Cookson,  2  Camp.  16. 

46.  If  the  captain  of  an  East  Indiaman  die  at  the  outward  port, 
aflcr  having  contracted  to  bring  home  certain  passengers,  and  laki  in  a 
certain  quantity  of  stores  for  the  homeward  voyage  ;  and  the  chief 
mate  succeeding  to  the  command  bring  home  these  and  other  passen* 
gors,  and  provides  further  stores  for  their  subsistence  during  the  voy- 
nge ;  the  captain's  representatives  are  entitled  to  the  passage  mon- 
ey of  the  passengers  with  whom  he  had  contracted,  and  the  mate 
to  Oiat  of  the  others ; — the  representatives  being  liable  to  bom  for 
tlie  portion  of  the  stores  laid  in  by  him,  consumed  by  the  former 
class  of  passengers,  and  he  being  liable  to  the  representatives  for  the 
portion  of  the  captain's  stores  consumed  by  the  latter  class  of  pas- 
sengers.    Siordet  v.  Brodie,  3  Camp.  253. 

47.  There  is  an  agreement  to  carry  a  passenger  on  board  a  ship, 
from  London  to  the  Wesi  Indies,  the  passage  money  to  be  paid  in 
London  before  the  commencement  of  the  voyage.  The  passenger 
puts  his  baggage  on  board  in  the  lluunes^  meanii^  Idmself  to  em- 
bark at  Partsinouth.  The  ship  is  lost  in  going  round  to  that  place. 
The  passage  money  cannot  be  recovered  back,  wfl/tTcr,  if  the  agree- 
ment had  been  to  carry  tlie  passenger  from  Poristnouth  to  the  If  mJ 
Indies,     Gillan  v.  Simpkin,  4  C  ampbell,  241. 

48.  If  an  accident  occur  by  the  running  down  of  the  plainlifi'^s 
vessel  whilst  a  pilot  is  lawfully  on  board  the  vessel  of  die  defendant ; 
the  latter  is  exonerated  from  all  responsibility  ;  being  divested  of  his 
authority  in  the  sliip,  pro  temparsy  by  the  presence  of  the  pilot.  But 
the  captain  would  be  responsible  for  any  mischief  directly  moving 
from  himself.     Bemiet  and  anotJier  v.  Morta,  1  Holt,  359. 

49.  A  hoyman  to  whom  goods  have  been  entrusted,  dischaiges  his 
duty,  by  delivering  them  at  a  wharf  to  which  he  plies  ;  such  being  his 
known  and  accustomed  mode  of  dealinc.  WardeD  v.  Mourilivan, 
2  Esp.  C.  C93.  ^ 

50.  'ihc  bill  of  sale  of  vessels  for  inland  navigation  need  not  be 
registered.     Laroche  v.  Wakeraan,  Peake,  141. 

51.  Ihe  seller  of  a  ship  is  bound  to  disclose  to  the  buyer  all  la- 
tent  defects  known  to  him.     Meliish  V.  Motteux,  Peake,  115. 

52.  It  B,  sell  a  ship  belonging  to  •i,  and  promised  to  account  to 
£*6C3J 
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liimrfor  the  proceeds,  and  pay  the  balance  due,  on  the  footing  of  the 
account  to  be  rendered  ;  ^.  may,  (notwithstanding  the  ship  registry 
acts,)  maintcuB  an  action  founded  on  such  promise,  ahhough  B,  be 
the  sole  ragistered  ovmer  of  the  ship.  Prouting  v.  Hamood,  1  Grow* 
p.  41. 

53.  If  the  master  of  a  ship  in  a  foreign  port  frcnn  the  state  of  the  Profits. 
Exchange  receive  a  premium  for  a  bill  drawn  upon  £ngland  on  ac- 
count of  the  ship,   this  belongs  to  his  owner,  although  there  may 
have  been  a  usage  for  masters  of  ships  to  appropriate  such  premiums 

to  their  own  use.     Diplock  v.  Blackburn,  3  Campb.  48. 

54.  A  ship  is  not  of  the  Built  of  Russia,  witiiin  the  meaning  of  the  Nayigation  act. 
navigation  act,  which  having  been  originally  constructed  in  another 

country,  was  wrecked  on  the  coast  of  Russia,  and  repaired  there 
at  an  expense  of  more  than  two-thirds  of  her  value  ;  although  by  the 
la,w  of  Russia  she  were  under  these  circumstances  to  be  considered  a 
Russian  ship,  and  although  she  afterwards  may  have  a  Russian  register, 
r^]were  owned  by  a  Russian  subject,  and  were  navigated  under  the 
Russian  flag.  Redhead  and  anottier  v.  Cater,  4  Campbell,  188.  8. 
C.  1  Starkie,  14. 

SLANDER. 

1.  Words  actionable  in  themselves  as  containing  a  chaige  of  felo*  What  if  or  li 
ny,  if  spoken  in  reference  to  a  trespass  or  breach  of  contract,  are  not  ^^^' 

ao.     Christie  v.  Cowell,  Peake,  4. 

2.  To  say  of  an  attorney,  '^  I  have  taken  out  a  snmm<m8  to  tax  his 
bill ;  I  shall  bring  him  to  book,  and  have  him  struck  off  the  roll ;"  is 
not  actionable  ; — seems  to  say  that  he  deserves  to  be  struck  oSl 
Phillips  V.  Jansen,  2  £sp.  C.  624. 

3.  If  a  party  lay  an  information  before  a  magistrate,  not  amounting 
to  a  charge  of  felony,  he  is  not  answerable  as  for  imposing  the  crime 
of  lelony,  because  the  magistrate  mistaking  the  law  by  concluding 
that  the  information  is  of  timt  crime,  grants  a  warrant  for  felony. 
Leigh  V.  Webb,  3  £sp.  C.  165. 

4.  That  expressions  may  be  actionable,  their  import  must  be  un- 
equivocal.    Harrison  v.  Stratton,  4  Esp.  C.  218.  Wh  t 

5.  To  impute  to  another  evil  inclinations  is  not  actionable.     Har-  ^^^ 
rison  v.  Stratton,  4  Esp.  C.  218. 

6.  If  words,  prima  faeief  imputing  felony,  have  been  used  in  a 
difierent  sense,  they  are  not  actionable.  Thompson  v.  Bernard,  1 
Camp.  48. 

7.  An  action  for  defamation  cannot  be  maintained  against  a  man 
whose  property  has  been  stolen,  and  who  upon  reasonable  grounds 
of  suspicion  charges  an  innocent  person  with  having  stolen  it.  Fowler 
and  another  v.  Homer,  3  Campbell,  294. 

8.  No  action  can  be  maintained  against  a  counsel  for  words  spok- 
en in  a  judicial  proceeding,  provided  they  be  pertinent  to  /the  cause, 
and  that  no  malice  against  the  individual  who  is  the  subject  of  the 
words  be  proved  against  him.     Hodgson  v.  Scarlett,  1  Holt,  621. 

9.  The  rule  that  as  well  malice  as  falsehood  is  an  essential  in  slan-  Intention, 
der,  holds  with  respect  to  criticism  ;  therefore,  a  bona  fide  critique    ' 

on  a  place  of  public  entertainment,  though  mistaken,  is  not  actiona- 
ble.    Dibdin  v.  Swan  and  another,  1  Esp.  N.  P.  C.  28. 

10.  Malice  is  not  to  be  inferred  from  an  accusation  in  a  course  of 
justice,  as  in  giving  a  party  in  charge  to  an  officer,  or  in  preforring 
a  complaint  to  a  magistrate,  because  it  is  unfounded,  therefore  it  is 
not  necessary  actionable.     Johnson  v.  Evans,  3  Esp.  C.  32. 

11.  A  writing  of  injurious  tettleacy,  if  published  bona  fide,  as 
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wkhthe  view  of  investigatiiij^  a  (act,  and  not  to  alaiider  the  paftj, 
is  not  actionable.     DeUny  v.  Jones,  4  E^.  C.  191. 

12.  A  confidential  communication,  which,  if  trae,  the  party  wa0 
in  duty  bound  to  make,  is  not  actionable  without  proof  of  expreaa 
malice.     Barbaud  v.  Hookham,  5  Esp.  C.  109. 

13.  Wbere  •^.  haying  summoned  B.  his  master,  before  a  cout  o^ 
conscience,  for  wages,  B.  there  utters  words  of  imputing  felony  to 
wd.— if  this  charge  be  necessary  to  JB.'s  defence,  no  action  can  bo 
maintained  against  him  by  A.  for  de^unation ;  a/t/er,  if  the  words 
be  spoken  mtdiciousiy,  though  addressed  to  to  court.  Trotman  t. 
Dunn,  4  Campbell,  211. 

[*]  14.  Words  imputing  felony,  but  spoken  wi^  reference  to  a  war- 
rant issued  for  the  plaintiff's  apprehension,  and  not  intended  to  con- 
vey a  substantive  obaige,  are  not  actionable.  Tempest  v.  ChamberB, 
1  Staride,  67. 

15;  Where  a  defendant  in  slander  justifies  words  which  amoonC  to 
a  charge  of  felony,  and  proves  his   juatification,  the  plaintiff  may  hm 
put  upon  his  trial,  without  the  intervention  of  a  grand  jury.     Cook  v. 
FieM,  3  Esp.  C.  134. 

16.  Action  for  words  imputing  a  crime ;  an  agreement  on  the  part 
of  the  plaintiff  to  raise  his  action  for  words  spoken,  in  cooJideraitoti 
that  the  defendant  will  destroy  certain  documents  in  his  possession, 
or  which  might  aflerwaids  come  into  his  possessioa,  imputing  the 
same  crime  to  the  plaintifi^  is  (when  executed  by  the  bimmig  of  the 
papers  in  his  possession)  a  bar  to  the  action,  and  may  be  given  in 
evidence  under  the  general  issue.     Lane  v.  Appiegate,  1  Sterkie,  97. 

17.  Words  spoken  at  difierent  times  may  b^  given  in  evidence  on 
one  count.     Cburlter  v*  Barret,  Peake,  22. 

SOUTH  SEA  COMPANY. 

1.  Senible^  that  after  a  ship  has  sailed  en  a  voyage  to  a  place- 
within  the  limits  of  the  South  Sea  Company  f.  a  retrospective  license 
granted  by  the   Company  is  insufficient   to  legalize  the  voyi^e* 
Hobbs  v.  Fiaunaa,  3  Camp.  95. 

2.  A  license  granted  by  the  Soutk  Sea  Com/NMy,  cannot  operate 
retrospectively.  Cowie  and  others  v.  Barber,  4  M.  (k  S.  16.  8.  C* 
4  Camp.  100. 

3.  A  ship  which  is  sent  to  a  place  within  the  Mmits  of  the  Souik 
Sea  Compaik^^9  charter,  in  order  to  bring  home  part  of  a  return  cargo 
of  another  ship,  is  not  piptected  by  the  license  granted  by  the  Sottl^ 
Sea  Compoiiy  to  that  other  ship.     Cowie  and  others  v.  Barber,  4  M.. 
&  S.  16.  S.  Cp  4  Camp.  100. 

SPIRITUOUS  LIQUORS- 

1.  The  statute  of  the  24  Geo.  2.,  against  selling  liquors  in  quantiiy 
under  the  value  of  209.,  does  not  extend  to  liquors  sold  for  the  pur- 
pose of  Ueing  sold  again.     Jackson  v.  Attrill,  Peake,  ISO. 

2.  A  bill  of  exchsmge  accepted  by  an  officer  in  the  recruitii^  ser- 
vice in  payment  of  small  quantities  of  spirits  under  the  value  of  205. 
supplied  by  a  pubhcan  to  be  lued  out  of  his  house  by  recruits  and 
others,  under  the  command  of  the  acceptor,  is  valid  notwithstanding. 
24  Geo.  2*.  G,  40.  s.  12.     Spencer  v.  Smith,  3  Camp.  9. 

STAGE  COACH. 

If  a  passenger  b^  the  stage  pays  the  whole  fare,  he  ma^  take  hia 
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place  at  any  part  of  tho  journey ;  but  if  only  part,  the  driver  may  takef 
up  another  customer  if  he  is  not  ready  at  tho  place  of  starting.  Ker 
^.  Mountain,  1  Esp.  N.  P.  C.  27. 

[*]STAMP. 

1*  An  acknowledgment  of  having  received  the  acceptance  of  a  When  necd^ 
hill  of  exchange  is  a  receipt  for  money  within  23  Geo.  3.»  and  liable  >&^- 
to  the  stamp  duty  imposed  by  that  act  on  such  receipt.     Scholy  v. 
Walshy,  Peake,  24. 

2*  An  advertisement  in  the  Gazette  that  a  partnership  has  been 
dissolved,,  unloss  stamped  as  an  agreement,,  is  inadmissible  to  prove 
the  dissolution.     May  v.  Smith,  1  Esp.  G.  283. 

3.  An  agreement  made  out  of  the  kingdom,  for  instance,  at  sea^ 
need  not  be  stamped.     Ximenes  v.  Jaques,  1  Esp.  C.  311. 

4.  An  agreement  to  share  in  the  outfit  and  adventure  must  be 
-fltan^d,  not  coming  within  the  exception  as  to  contracts  for  the  sale 
of  goods.     Leigh  and  another  v.  Banner,  1  Esp.  C.  403. 

5..  By  the  regi^ions  of  Sweden,  the  articles  of  a  Swedish  ship  on 
arrival  in  this  country  are  lodged  with  her  consul.  Jl,j  a  Swedish 
iaaman,  is  hired  in  London  by  the  captain  of  the  vessel,  and  an  en- 
try of  the  hiring,  &c.  made  in  the  articles.  Held,  that  in  an  action  by 
A,y  for  wages,  the  defendant  might  read  the  articles  as  evidence  of 
(he  agreement,  though  unstamped,  since  they  were  to  be  considered 
as  a  public  document  of  Sweden.  Winbled  v.  Malmbcrg,  1  Esp.  C. 
454. 

.  6.  Writings  made  in  a  foreign  country  are  not  admissible  in  evi- 
dence here,  unless  duly  stamped  by  the  laws  of  that  country^  Alves 
V.  Hodgson,  2  Esp.  €.  528. ;  S.  C.  7  T.  R.  241. 

7.  The  clause  in  the  stamp  act,  excepting  demises  under  5/.,  only 
applies  to  leases  at  a  rack  rent,  not  to  beneficial  interests,  such  as 
building  leases.  Doe  ex  dem.  Hunter  and  another  v.  Boulcot  and 
another,  2  Esp.  C.  595. 

8.  No  specific  terms  are  requisite  to  a  receipt ;  therefore  to  write 
<<  settled"  on  a  bill  without  a  stamp,  incurs  the  penalty  of  giving  an 
unstamped  receipt.     Spawforth  v.  Alexander,  2  Esp.  C.  621. 

9.  The  stamp  act  imposing  a  duly  on  auctions,  exempts  sales  of 
bankrupt's  effects  before  the  commissionevB.  The  sale  by  auction  of 
the  bankrupt's  mortgaged  estate  is  not  within  the  exception.  Coare 
V.  Creed,  2  Esp.  C.  699. 

10.  An  instrument  produced  by  the  opposite  party  on  notice,  can-- 
not  be  ready  unless  stamped..  Doe  ex  dem.  St.  John  v.  Here,  2 
Esp.  C.  724. 

11.  Under  a  count  for  articles  supplied  to  one  alleged  to  have 
been  bound  apprentice  to  the  defendant,  the  plaintifiT  must  prove  a 
legal  apprenticeship,  by  producing  the  indentures,  which,  if  not 
stamped,  cannot  be  read.     Aldridge  v.  Ewen,  3  Esp.  C.  188. 

12.  A  drafl  on  a  banker,  post  dated,  and  delivered  before  the  day 
of  the  date,  though  not  intended  to  be  used  till  that  day^  requires  ta 
be  stamped  by  statute  31  Geo.  3.  c.  25*  AQea  v.  Keeves,  3  Esp^ 
C.  281. ;  S.  C.   1  East,  435. 

13.  A  writing  on  a  bill  of  parcels,  <^  settled  bv  one  bill  at  three^ 
and  another  at  nine  months,"  is  inadmissible  evidence,  unless 
staniped.     Smith  v.  Eelby,  4  Esp.  C.  249. 

14.  If  a  stamp  is  necessary  to  the  validity  of  an  agreement  made 
in  a  foreign  country,  an  agreement  mode  there,  unlesir  it  has  such 
stamp,  cannot  be  received  ia  evidence  in  our  courts  of  justice. 
But  it  is  incumbent  upon  tfi9  party  who  objects  to  the  validity  of 
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the  agreement,  to  prove  the  law  requinag  the  etamp,  by  an  aiMhenti* 
cated  copy,  if  it  be  in  writing,  and  if  not,  by  the  testimony  of  a  wit- 
ness [*]acquainted  with  the  Jaws  of  the  foreign  country.  Clegg  v. 
Levy,  3  Campb.  166. 

15.  A  receipt  for  taxes,  signed  by  a  clerk  of  the  deputy  receivers 
geperal  of  a  county  in  their  name,  may  be  given  in  evidence  without 
a  stamp.  Edden  v*  Read,  3  Campb.  338. 

16.  Where  the  agreement,  on  which  the  action  is  brought,  is  oon* 
tained  in  a  prospectus  of  terms,  delivered  by  the  plaintiff  to  the  de* 
fendant,  it  is  necessary  to  get  that  ideptical  copy  stamped,  which 
has  been  delivered,  and  it  is  not  sufficient  to  get  another  copy  staa^ 
e(L     WiHiaros  v.  Stoughton,  2  Stark.  292. 

17.  Where  the  body  of  a  bill  is  written,  and  the  acceptance  of  if 
made  in  England  ;  yet,  if  it  be  afterwards  transmitted  to  the  drawer 
ahixwd,  for  his  signature,  and  it  is  there  draiin,  the  bill  is  a  ibreigo 
bifli ;  and,  consequently,  does  not  require  an  English  stamp.    Boetura 
V.  Campbell,  1  Gow.  56. 

18.  An  L  "O,  17.  is  neither  a  receipt  nor  a  promissoiy  note,  but  a 
mere  admission,  and  therefore  need  not  be  stamped.  Fisher  v.  Lea- 
lie,  1  Esp.  C.  426. 

19.  A  bond  conditioned  to  produce  a  box  containing  the  snb^ 
Bcriptions  of  a  friendly  society,  need  not  be  stamped,  being  wkbki 
Hie  exemption  in  statute  33  Geo.  3.  c.  54.    (Friendly  Society  Act.) 
Carter  v.  Bond,  4  Esp.  C.  253. 

20.  An  agreement  for  the  sale  and  payment  of  goods,  with  a  sti- 
pulation of  mutual  indemnity  with  respect  to  them,  need  not  be 
stamped.     Heron  v.  Granger,  5  Esp.  C.  269. 

21.  A  guarantee  for  the  payment  of  goods,  which  a  tfiird  person 
was  about  to  purchase  to  a  certain  amount,  is  an  agreement  rdating 
to  the  sale  of  goods  witfiin  the  exception  in  the  stamp  act.  War- 
rington and  another  v.  Furber  and  another,  6  Esp.  C.  89. ;  S.  C 
8  East,  242. 

22.  A  written  paper,,  containing  a  bare  acknowledgment  of  a  debt, 
is  good  evidence  under  the  money  counts,  without  a  stamp.  Israel 
V.  Israel,  1  Camp.  499. 

'23.  After  a  breach  of  contract  for  the  sale  and  delivery  of  goods, 
the  defendant  enters  into  a  fresh  agreement  in  writing  to  cancel  the 
former  agreement,  and  for  the  future  sale  of  goods  upon  difierent  terms, 
the  second  agreement  relates  to  the  sale  ofgoods,  and  does  not  re- 
quire an  agreement  stamp.  Witwoith  v.  Crocked  2  Sfarkie,  431. 
Denomination.       ^4.  Where  a  pecudiar  stamp  is  appropriated,  an  ad  valorem  etaro^ 

of  another  denomination  is  insufficient.  Robinson  v.  Drybrough,  1 
Esp.  C.  243.  .  But  see  Aitcheson  v^  Sharland,  id.  292.;  and  in 
which  case  Lord  Kenyon  doubted  this  decision. 

25.  An  ad  valorem  stamp  of  a  difierent  denomination  is  sufficient, 
where  the  proper  stamp  for  the  instrument  in  question  is  imposed  by 
a  «ingle  act  of  parliament,  and  is  not  made  of  several  difl^nt  soma 
imposed  at  different  times.     Aitcheson  v.  Shariand,   1  Esp.  C.  292. 

26.  QtMsre,  whether  a  28.  stamp  be  sufficient  for  a  bill  for  601.  with 
all  legal  interest.     Israel  v.  Benjamin,  3  Camp.  40. 

27.  A  bond  given  for  the  purpose  of  securing  certain  conditions  to 
be  performed  by  the  vendor  of  a  house,  requires  a  20t.  stamp  only, 
and  not  an  ad  valorem  stamp.     Hughes  v.  .King,  1  Starkie,  119. 

28.  A  deed  by  which  the  plaintiff  covenants  to  give  up  liis  trade  to 
the  defendant,  and  to  allow  him  to  carry  it  on  in  bis  house  fbr  ten 
years,  the  defendant  paying  1000/.  for  the  fixtures^  &c.  at  the  time  of 

executing  the  deed  a|id  covenanting  to  pay  1000/.  per  annum  for  ten 
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yeara,  does  not  reqairft  an  ad  Mi^rem  stamp.     Lybom  v.  Warrin^oiif 
1  Starkie,  162. 

[*]29.  The  value  of  a  stamp  upoD  abill  of  exchange  tinder  the  sta- 
tute 35  G.  3.  c.  Id4.  shed.  tit.  bill  of  exchange  depends  upon  the  &oe 
of  die  bill.     Peacock  v.  Murrell,  2  Starkie,  558. 

30.  If  two  persons  by  an  agreement  in  writing  lay  a  wager,  and  Nttmb«» 
then  by  another  agreement  indorsed  on  the  first,  consent  that  it  should 

be  doubled,  there  must  be  two  sixpenny  agreement  stamps.     Robson 
V.  Hall,  Peake,  12S. 

31.  But  if  there  is  only  one  stamp,  the  winner  may  cover  the  first 
bet  on  a  count  thereon*     Robson  v.  Hall,  Peake,  12S. 

32.  If  the  several  parts  of  an  agreement  are  proposed  at  difibrent 
times,  and  ultimately  and  for  the  first  time  ratified,  their  dates  are 
bffou^  down  to  the  time  of  ratification  so  as  to  make  the  whole  one 
entire  contract,  and  to  require  one  stamp  only.  Knight  v.  Crock- 
ford,  1  Esp.  N.  P.  G.  190. 

83.  Even  admitting  that  a  paper  containing  separate  agreements 
is  inadmissible  as  evidence  of  any  one  agreement,  unless  it  hits 
stamps  sufficient  to  cover  the  whole  ;  yet  if  it  appears  that  some  have 
been  erased,  whereby  a  sufiiciency  of  stamps  is  left,  it  will  be  pre- 
sumed that  the  erasure  was  made  before  the  paper  was  stamped. 
Waddington  v.  Francis,  5  Esp*  C.  1S2.  See  12  East,  6. ;  1  Caihp.  8. 

34.  If  a  receipt  for  money  and  an  agreement  are  written  on  th^ 
aame  piece  of  paper,  this  is  receivable  in  evidence  as  a  recdpt,  if  it 

has  a  receipt  stamp,  without  an  agreement  stamp.     Grey  v.    SmiHi, 
1  Gamp.  387. 

35.  It  is  no  defence  to  an  action  at  the  suit  of  the  indorsee  of  a  Time  of  sfamar 
pnMaissory  note  or  bill  of  exchange,  that  the  bill  was  not  stamped  at  ing. 

the  time  of  making  it,  if  it  has  a  proper  stamp  when  produced  at  the 
trial.     Wright  V.  Riley,   173. 

36.  Although  a  policy  of  insurance  produced  at  the  trial  o£  an  aa« 
Ikm  has  a  sufficient  stamp,  evidence  will  be  received  that  it  had  •  no 
such  stamp  when  it  was  efi^ted,  in  which  case  it  is  a  mere  nullity, 
though  stajntiped  afterwards  by  order  of  the  Commissioners  of  Stamps, 
for  this  is  forbidden  by  35  G.  3.  c.  63.,  and  not  authorized  by  37  G.  3. 
c.  136.,  which  extends  only  to  such  instruments  as  could  before  be  le- 
gally stamped  after  they  were  executed.  Roderick  v.  Hovil,  3 
Gamp.  103. 

37.  In  an  action  on  a  bill  of  exchange  after  pajment  of  money  Ditpensaticat 
into  conrt,  the  defendant  cannot  object  to  the  sufficiency  of  the  stamp  Mriih. 

on  which  the  bill  is  drawn.     Israel  v.  Benjamin,  3  Camp.  40. 

38.  An  agreement  not  stamped  cannot  bo  received-as  evidence  for  Effects  of  th? 
any  purpose  whatever,  not  even  to  shew  that  the  party  meant  to  com^  want  of. 
mit  a  fraud  by  that  agreement.     Whitwell  v.  Dimsdale,  Peake,  167. 

89.  A  biH  of  exchange  unstamped  is  a  nullity,  and  therefore  ne 
discharge  of  the  demand  for  which  it  was  given.  Ruff  v«  Webby  1 
Esp.  N.  P.  G.  129. 

40.  If  an  unstamped  bill  or  note  is  given  for  an  existing  demand, 
Bmoe  it  is  a  nullity  the  creditor  may  sue  on  the  original  consideration* 
Wilson  V.  Kennedy,  1  Esp.  G.  245, 

41.  Where  a  written  agreement  subsists  between  the  parties,  though 
unstamped,  the  plaintiff  cannot  resort  to  an  implied  one,  at  least 
where  it  may  now  be  stamped  on  paying  the  peniUty.  i5rewer  v« 
Palmer,  3  Esp.  G.  213. 

42.  Where  a  bill  or  note  is  void  for  want  of  a  stamp,  the  payee 
AM^  recover  on  the  origi:ud  consideration.  Wade  v.  Beasley,  4  £sp; 
I./.  7* 
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43.  Although  a  promissory  note  without  a  stamp  cannot  be 
«eived  in  evidence  as  a  security,  or  to  prove  the  loan  of  moneys  it 
[*]may  be  looked  at  by  the  jury  with  a  view  to  ascertain  a  collateral 
feet.     Gregory  v.  Fraser,  3  Camp.  454. 

44.  Goods  consio^ned  to  A.  upon  tlieir  arrival  are  Tand^  on  the 
defendant's  wharf,  the  plaintiff  in  an  action  of  trover  may  prove  bis 
title  by  parol,  although  the  bill  of  lading  which  has  been  indorsed  to- 
him  cannot  be  received  in  evidence  for  want  of  a  stamp.    Davis  v» 
Reynolds,  1  Starkie,  115. 

lUc'rafioQ.  45.  A  bill,  dated  2d  September,  payable  twenty->onc  days  after  date- 

and  accepted,  is  aflerwards,  and  whilst  in  the  hands  of  the  drawer, 
with  the  acceptor's  consent,  altered,  by  making  it  payable  iifiy«one 
days  afler  date :  on  the  dOth  September,  k  is  again,  and  under  like 
circumstances,  altered  to  twenty-one  days  afler  date,  and  the  date 
brought  forward  to  the  14th  September.  This  last  is  a  distinct  trans- 
action from  the  first,  is  in  eflfect  drawing  of  a  new  bill,  and  therefore  a 
fresh  stamp  is  requisite.  Bowman  v.  Nichol,  1  £sp.  N.  P.  C«.S1.  ; 
S*  C.  6  T.  R.  537. 

46.  Inserting  words  merely  specifying  where  the  bill  or  note  is  to 
be  payable,  will  not  vitiate  it.     Trapp  v.  Spearman,  3  Esp.  C.  57. 

47.  Afler  a  bill  has  been  accepted,  substituting  '^  date"  for  *'  si^t," 
vitiates  it,  though  it  had  been  originally  drawn  in  that  form.  Long 
T.  Moore,  8  £sp.  €.  155.  n. 

48.  The  insertion  of  the  words  <^  or  order"  ailer  a  bVii  has  bees 
■egotiated,  if  in  fiirtherance  of  the  original  intention,  and  with  ^e 
consent  of  those  concerned,  does  not  vitiate.  Seeus^  an  alteration  in 
&e  date  or  sum.     Kershaw  and  another  v.  Cox,  3  £sp.  C.  246. 

49.  SembUy  that  the  only  alteration  that  may  be  made  in  a  bill  of 
exchange  without  a  fresh  stamp,  is  when  a  mistake  in  the  terms  of  it 
as  rectified  before  it  gets  abroad  into  the  world.     Cardwell  v.  Martin^  ' 
1  Camp.  79,  ISO.  b. 

50.  ^.  and  B,  for  their  mutuid  accommodation,  exdhange  eocept*- 
ances,  the  bill  accepted  by  A,  being  made  to  fall  due  sooner  than  thai 
accepted  by  B.  A.  hanng  kept  the  bill  payable  to  his  order  twenty 
days  in  his  possession  without  negociating  it,  alters  the  date  of  the 
■bill  with  the  consent  of  J}.,  so  as  to  postpone  the  payment  twenty 
days,  and  then  indorses  it  to  C  In  an  action  at  the  suit  of  0.  against 
B.,  held,  that  by  this  alteration,  without  a  fresh  stEunp,  the  biU  was 
vitiated.     CardweU  v.  Martin,  1  Camp.  79,  ISO.  b. 

51.  Words  written  on  a  biU^  which  do  not  aflect  the  responsibility 
of  the  parties,  will  not  vitiate  it     Marson  v.  Petit,  1  Camp.  S2.  n. 

52.  «^.  and  B.  for  a  debt  due  to  C  agree  to  give  him  a  bill  of  ex- 
change to  be  drawn  by  A,  and  accepted  by  B. ;  instead  of  this  they 
send  him  a  promissory  note  made  by  the  one,  and  indorsed  by  the 
other,  which  he  immediately  returns  to  be  altered  into  a  WU  of  ex- 
change.according  to  the  agreement.  The  instrument  so  altered  is  a 
valid  bill  of  exchange  without  a  fresh  stamp,  as  it  had  not  beennego*^ 
tiated  in  the  shape  of  a  promissory  note,  and  the  alteration  may  be 
considered  as  a  mere  correction  of  a  mistake.  Webber  v.  Mad- 
docks,  3  Camp.  1. 

53.  YFhere  tfiere  is  a  policy  on  goods  by  ship  or  ships  to  be  there- 
afler  declared,  if  the  broker  by  mistalie  makes  a  written  dedaratioB 
upon  goods  by  a  wrong  ship,  to  which  tiie  underwriters  put  their  ini- 
^als,  he  may  afterwards,  in  compliance  with  the  orders  of  the  assured^ 
declare  upon  goods  by  another  ship,  without  the  assent  of  the  nnder- 
wnters,  and  without  a  fresh  stamp.    Robinson  v.  Touiay,  %  Coiap^ 
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54.  An  accommodation  bill  payable  to  the  drawer's  order  cannot 
be  altered  afler  acceptance,  and  an  attempt  to  negotiate  it,  and  before 
it  is  actually  negotiated.     Calvert  v.  Roberts,  3  Camp.  343. 

[*]55.  The  alteration  of  a  bill  of  exchange  by  the  drawee  afler  it 
has  been  drawn  and  indorsed,  and  before  it  is  accepted,  postponing 
the  time  of  payment,  renders  the  bill  void.  Outhwaite  and  another 
T.  Luntley,  4  Camp.  179. 

66,  If  afler  a  bill  of  exchange  is  delivered  by  the  drawer  to  the 
payee,  its  date  is  altered  by  an  agreement  between  the  payee  and  the 
drawee  before  acceptance,  it  is  yoid  as  against  all  the  parties.  Wal- 
ton v.  Hastings,  4  Camp.  223. 

67.  ^,  being  indebted  to  B.  draws  a  bill  of  exchange  upon  C  pay- 
able to  B,  two  months  afler  date,  and  upon  presentment  of  the  Ull 
by  B.  to  C.  for  acceptance,  the  date  is  altered  at  the  instance  of  C 
without  any  communication  with  t/2.  B.  cannot  recover  against  C. 
on  his  acceptance  for  want  of  a  new  stamp.  And,  sembhy  if  «^.  had 
assented  to  the  alteration,  a  new  stamp  would  still  have  been  necea- 
aary.     Walton  v.  Hastings,  1  Starkie,  215. 

58.  *A,  tlraws  a  bill  of  exchange  upon  B.  payable  at  three  months, 
for  a  debt  6ne  from  A.  to  A,  ;  on  the  delivery  of  the  bill  to  B»  fbr<u> 
ceptance,  B.  requests  that  four  months  may  be  substituted  for  three, 
and  aflerwards,  by  the  assent  of  A.^  the  aUemtion  is  made.  A  new 
stamp  is  not  requisite.      Eennerly  v.  Nash,  1  Starkie,  452. 

59.  Afler  a  bill  of  exchange  has  been  accepted,  and  wbOst  it  re- 
^  mains  in  the  hands  of  the  payee,  he  alters  it,  by  making  it  pa3^ble  at 

a  particular  place,  this  alteration  will  not  vitiate  the  bill.     Jacobs  y/ 
Joseph,  Hart,  2  Starkie,  45. 

60.  A  promissory  note  is  signed  by  A,  and  subsequently  by  B., 
vihjlst  in  the  hands  of  the  payee  as  surety  for «/?. ;  unless  such  signa- 
ture of  B.  is  in  virtue  of  a  previous  agreement  at  the. time  of  making 
the  note,  the  note  wiU  be  void  without  Em  additional  stamp.  Clerk  v, 
Blackstock,  1  Holt,  474. 

61.  An  indenture  of  apprenticeship  is  not  void  by  8  Ann.  c.  9.,  Apprentice 
although  it  was  originally  agreed  between  the  master  and  appren-  indenture, 
tice's  Sither  that  a  premium  of  20/.  should  be  paid ;  and  the  master 
aflerwards,  to  reduce  the  amount  of  the  duty,  agrees  to  take  19/.  I9s. 

6ii.,  which  is  the  sum  inserted  in  the  indenture,  and  actually  paid* 
Shepherd  v.  Hall,  3  Camp.  ISO. 

62.  Against  a  party  who  refuses,  afler  notice,  to  produce  an  agree-  Eyidenca. 
me&t,  it  is  to  be  presumed  that  it  is  stamped  ;  but  he  may  proi'e  the 
contrary.     Crisp  v.  Anderson,  1  Stark.  36. 

6df  An  illegal  policy  of  insurance  on  lottery  tickets  may  be  read  in  CoHatorAl 
evidence,  without  being  stamped.     Holland  v.  Duffin,  Peake,  58.        parpotee. 

64.  A  copy  of  a  newspaper  may  be  read  in  evidence,  though  not 
stamped  according  to  the  act  of  parliament.  Rex  v.  Pearce, 
Peake^  75. 

f      65.  It  seems  that  an  indorsement  by  a  sheriffs  officer  on  his  war- 
rapt,  that  he  has  received  the  levy  money,  is  evidence  of  the  fact,  * 
without  being  stamped  as  a  receipt.     Perchard  aqd  another  v.  Fin- 
dalJ,  1  Esp.  C.  396. 

66.  An  indorsement  on  a  deed  afler  its  execution,  controuling  its 
terms,  need  not  be  stamped.  Heme  and  another  v.  Hale,  3  Esp.  C* 
^37.  sed  quare. 

67.  Although  a  receipt  for  the  pajonent  of  a  bill  on  unstamped 
paper  is  not  admissible  in  evidence,  yet  the  fact  of  payment  may  be 
proved  by  a  witness   who  saw  the  money  paid  ;  and  even  such  ai) 
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UMtaMped  receipt  nay  be  shown  to  the  witness,  as  a  memor  anditta 
to  refresh  his  memory.     Rambert  v.  Gohen,  4  Esp.  C.  213. 

68.  A  writing  offered  in  evidence  to  prove^  that  tiie  condition  of  a 
[*]bond  has  been  broken,  is  admissible  without  a  stamp,  though  k  is 
in  the  iosm  of  an  agreement  or  a  promissory  note.  Garter  v*  B<mmL  4 
£sp«  C»  253. 

69.  An  instrument  not  given  b  evidence  as  such,  but  as  proof  ofa 
eouateial  facL  naad  not  hn  ainntnA/i      rk/^.,^.  „  ii«-.^^«. £«;«__     ^ 
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70.  A  receipt,  as  for  interest  money,  indorsed  on  an  onstanmed 
Bote,  may  be  used  as  presumptive  evidence  that  a  principal  sum  oT 
an  amount,  to  warrant  that  interest,  was  then  due.  Manler  and  wife 
V.  Peel,  6  Esp.  C.  121.  ' 

71.  If  there  are  two  parts  of  a  written  agreement,  both  exscoted 
at  ttie  same  tmie,  but  the  one  stamped  and  the  other  unatamped,  tli» 
instemped  part  is  receivable  as  secondary  evidence  of  the  conieota 
of  the  stamped  part.     Waller  v.  Horefdl,  1  Camp.  501. 

72.  A  receipt  for  die  price  of  a  horse,  containing  a  warrantr  of 
soundaess,  may  b«  read  in  evidence  to  prove  the  warrantv.  wi^bout 
an  agreement  stamp.     Skrine  v.  Elmore,  2  Camp.  407.      ' 

*k  "^^'t  •  .S?  ?*****"  ^**''  ""^  «*elivermg  goods  made  by  the  defendant  for 
flie  plaintiff,  m  pursuance  of  an  order,  a  memorandum  in  writiqeor. 
denng  the  goods,  but  not  proving  the  contract  between  the  Mitiea. 
°"^^    ^  "  evidence  without  a  stamp.  Ingram  v.  Lea,  2  Caimir52i: 
-J  :  f  ?ndor^ment8  of  receipts  on  a  bond  have  teft  sTuank 

^Lf  '*r'"  "^  »"«»«in«nt  payments  to  be  written  upon,  suck 

may  be  read  in  evidence.  Orme  v.  Young,  4  Camp.  336. 
.K  J-  '*^^"«'»  notice  of  the  dissolution  of  a  partnewhin,  radtiB* 
tl  J^!^"'  ■"if «««^>y  Ae  patties  in  oideVto  its  SJSTS 
2^  tSt  '  ?«^y  be  read  in  evidence  to  piove  notice  of  the  di^ 
Uon,  althoiigh  It  has  not  been  stamped.  Jenkins  and  anoSwT 
Blizard  and  another,  1  Starkie,  418  "»  aw»  aaoiner  ^. 

terms'  on  whS  k5  ^""'"^  '«""''^*'  ^^  "  ?"«»«»  Proapectas,  th. 
terms  on  which  he  is  ready  to  engage  to  perform  particulanserriowT 

whot  fhV^.^    "^  agreement,  read  the  printed  prospectua  to  show 

suiy  'TrL;^;.'^5^^i  sUk  "Sf '''  ""^'^  -^ «-  '- 

br^tL  WterT,'!'"'**"'  T*"'*  '^-  *■«'  tJ'^  P"<=«  of  a  &*^  ordered 

Ec^S  S.il-^f     *ohp;  although  the  remaind^f^ 
«.%S^t  ^o«vS  Sj"l^  *^\e"°'  a«J  i»  wt  damped  «» 

79.  W  ictifn  fo?toA  and'k  J-  ^"^'''  '  ^1"^''  *^''' 
defendant,  whfch  wm  n^finnn?     ^"5'  ?  P'**^^*'  on  the  part  of  the 
of  the  am  Jo?th*  work  mavVr.^  to    containing  an  estimwe  ' 
aWiough  it  be  not  stT^d    ter^!!*'  '"evidence  by  the  defendut, 
-6       ""  uoi  siamped.     ^eniford  v.  Hamilton,  2  Stark.  475. 

STARCH. 

pacSeff  irtff'^''  ^T'^  "«•  «««  remains  sta,<A  ,  «ui 
le  Tee  to  SiJ^uLT*^-*'?'''/*'"*''*'''  *««ht  removed 'fh« 
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A  cheque  given  for  stock  sold  is  lost  by  the  vendor  in  going  home  Sale  of. 
Aom  the  Stock  Exchange.  The  puichaser  ia  immediately  iiSbrmed 
of  this  fact,  bat  refuses  to  pay  widiout  an  indemnity.  Four  months  af- 
ter, the  bankers  on  whom  the  cheque  was  drawn  stop  payment  with 
sufficient  money  to  answer  it  of  the  drawer's  in  their  hands.  Held, 
that  under  these  circumstances  an  action  woiidd  not  lie  for  the  price 
•f  tiie  stock.     Sevan  v.  HiU,  2  Camp.  381. 

STOCK  JOBBING. 

1.  Omniumj  even  before  the  scrip  receipts  are  in  the  market,  is  what  contracts 
slock  within  tiie  meaning  of  the  stock-jobbing  act,  7  Geo,  2.  c.  8.  are  illegal. 
Brown  v.  Turner,  2  £sp.  C.  631. 

2.  The  statute?  Geo.  2.  c.  8.  only  prohibits  gambling  in  the  stocks  ;  Whatnot. 
and  therefore  does  not  invalidate  an  agreement  for  a  di&vent  purpose. 
Saunders  v.  Davison  and  another,  2  Esp.  C.  698. 

3.  Dealing  in  lottery  produces,  is  not  within  the  stock-jobbing 
acts.     Mortimer  v.  Salkeld,  4  Camp.  45. 

4.  An  agreement  for  selling  out  omnium  to  be  replaced  in  stock 
is  not  illegal.     Olivserson  v.  Coles  and  others,  1  Starlue,  496. 

STOPPAGE  IN  TRANSITU. 

.   1.  The  right  to  stop  in  irarisitu  continues  until  the  goods  arrive  In  what  oases 
at  their  journey's  end,  (where  shipped  until  the  voyage  is  terminated),  the  right  exists. 
and  eammt  be  divested  by  the  consignee's  previously  taking  posses- 
sion*    Hoist  V.  Pownal  and  another,  1  Esp.  C.  240. 

2.  By  ^e  lodgment  of  goods  in  the  King's  stores  to  secure  the 
duties  thereon,  the  right  to  stop  in  tranniu  is  not  divested,  since  they 
are  in  the  possession,  not  of  the  consignee,  but  the  law.  Northey 
and  another  V.  Field,  2  Esp.  C.  613. 

3.  The  right  of  a  consignor  to  stop  goods  in  traiuiiu  is  not  di- 
wasted  by  the  goods,  while  in  their  transit,  being  attached  by  process 
out  of  die  court  of  the  mayor  of  Landan^  at  the  suit  of  a  creditor  of 
the  consignee.     Smith  v.  Gross,  1  Camp.  282. 

4.  If  A.  i^ells  goods  to  B.  and  according  to  BJs  directions  sends 
tiiem  to  C,  a  wharfinger,  to  be  by  him  forwarded  to  B, ;  while  they 
are  in  C.'<  hands,  they  may  be  stopped  t»  Iratmiu  by  JSl*  Smith  v. 
Gross,  1  Camp.  282. 

6.  «/9.  being  indebted  to  B,  on  the  balance  of  accounts,  including 
bills  of  exchange  still  running,  accepted  by  B.  for  A»y  consigns  goods 
to  B.  on  account  of  this  balance.  Held,  that  JL  has  no  right  to  stop 
the  goods  in  traiuitu  upon  B,  becoming  insolvent  before  the  bills  are 
paid.     Yertue  and  another  v.  Jewell,  4  Camp.  31. 

6.  Although  goods  are  delivered  at  the  packer's  of  the  purchaser, 
he  having  no  warehouse  of  his  own,  if  they  were  to  be  paid  for  in 
ready  money,  and  this  was  intimated  to  the  packer  when  he  received 
them,  they  may  still  be  stopped  tn  tran$Uu.  Loeschman  v.  Williams, 
4  Camp.  181. 

7.  A  particular  parcel  of  goods  in  the  possession  of  a  warehouse- 
man, [^]is  sold  at  so  much  per  cwt*,  the  weight  of  the  whole  being 
oncertain,  to  be  paid  by  a  bill  of  exchange.     The  vendor  gives  the 
purchaser  an  order  to  the  warehouseman  to  weigh  and  didiver  the 
goods,  which  are  lodged  with  the  warehouseman;  but  before thegoods 
are  weighed,  the  purchaser  becomes  insolvent.    The  vendor  has  a 
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ri^  to  stop  them  in  transikt.    Withers  and  another  v.  Lyfs  and 
others,  4  Camp.  237.  S.  C.  1  Holt,  18. 

S.  When  the  master  of  a  sh^  receives  goods  on  board  and  gives 
a  receipt  for  them/  it  is  his  duty  not  to  deliver  the  bill  of  lading  ex- 
cept to  the  person  who  can  give  the  receipt  in  exchange.  *^,  sells 
goods  to  B,  to  be  delivered  tree  on  board  a  particular  ship ;  he  loads 
them  oa  board  and  takes  a  receq>t  from  C.  which  purports  that  the 
goods  were  received  "  for  and  on  account  of  •^."  Before  the  d^i- . 
very  A/,  had  sold  the  goods  to  i>.,  who,  without  the  knowledge  and 
consent  of  j9.,  obtains  a  bill  of  lading  from  C. ;  B.  becomes  insoU 
vent.  Heldy  that  A.  is  entitled  to  stop  the  goods  in  ttwmttu  j9.'s 
right  would  have  been  the  same,  although  Sie  receipt  had  not  con- 
tained the  restrictive  words,  but  had  been  in  the  general  form.  Cra- 
yon and  otliers  v.  Rjder,  1  Holt,  100. 

9.  A,  being  in  bad  circumstances,  goes  to  GlasgatCf  and  obtaina  ^ 
goods  from  B,j  paying  for  them  by  a  bill  upon  a  bouse  in  London^ 
which  house  he  knows  to  be  insolvent.  The  goods  are  shipped  at 
Leithy  the  invoice  and  recept  made  out  to  it,  and  they  are  aflerniuds 
delivered  to  a  whariinger  in  Londony  who  receives  a  notice  from  the 
original  vendor,  Z/*,  to  hold  them  for  him.  A.  becomes  a  bankrupt. 
In  trover  by  A.  against  the  wharfinger  for  the  benefit  of  his  assignees. 
Held,  that  JS.'s  ri^ht  of  stoppage  t»  iransilu  was  gone,  but  that  there 
might  still  be  a  question  for  the  juiy,  whether  the  sale  was  not  made 
under  such  gross  circumstances  of  fraud  as  to  vacate  the  contract  al- 
together.    Nobb  v.  Adams,  1  Holt,  248. 

10.  «d.,  in  London^  orders  goods  of  B.  at  Manch^itr  ;  B.  forwards 
them  by  a  cairier  to  lAmdon,  Whilst  they  are  on  their  traimij  B. 
hears  of  «^.'s  insolvency,  and  directs  the  carriers  to  stop  them ;  and 
for  this  purpose  he  makes  out  a  new  invoice  to  D.,  which  he  trans- 
mits to  the  office  of  the  carrier  in  London,  The  goods,  by  a  mistake 
of  the  carrier,  are  dehvered  to  •B.y  who  becomes  a  bankrupt  ;>  his 
assignees  claim  to  retain  them :  Held,  that  £•  had  a  right  to  recover 
them  in  an  action  of  trover  against  the  assignees  ctf  jL    LitX  and 

X      hat     t       another  V.  Cowley  and  others,  1  Holt,  338. 

no  •  .  11.  A  general  remittance  from  a  debtor  to  a  creditor,  in  payment 
cf  his  debt,  sent  for  a  particular  purpose,  cannot  be  stopped  mi  /ros- 
mtu  by  the  debtor,  on  the  creditor  becoming  bankrupt  Smith  and 
others  v.  Bo^iles  and  others,  2  £sp.  C.  578. 

12.  The  sliippiDg  a  consignment  by  a  vessel  chartered  by  the  con- 
signee, is  a  complete  delivery  to  the  consignee,  so  as  to  divest  the 
right  of  stoppage  in  iransUu.  Boethlinek  v.  Schneider,  3  Ksy. 
C.  59. 

13.  Goods  are  consigned  to  •^•,  residing  at  K.y  by  a  Tcssel  trading 
to  F.,  whence  they  are  to  be  forwaidcd  to  X     On  their  airival  at 
F.  the  consignee  takes  possession  of  them :  Held,  that  thereby  .the 
right  to  stop  in  transitu  vk^as  divested.     Wright  v.  Lawes ,  4  iJsp. 
C.  82. 

14.  Any  act  of  ownership  duly  exercised  over  the  property,  divests 
the  right  of  stoppage  in  irwnsitu.  Wright  v.  Lawes.     4  £bp.  C.  85. 

15»  Where  on  a  contract  of  sale  tlte  buyer,  though  an  agent,  is  con- 
sidered as  principal  contracter,  his  taking  possession  divests  tho 
vender's  right  to  stop  in  transitu,  Leeds  v.  Wright,  4  K^p.  C.  234, 

[*  j  16.  If,  afler  goods  are  sold,  they  remain  in  the  warehouse  of  the 
vendor,  and  he  receives  warehouse  rent  for  them,  this  amounts  to 
a  delivery  of  the  goods  to  the  purchaser,  so  as  to  put  an  end  to  tile- 
vendor's  right  of  stopping  them  in  transitu*  Harry  v.  Mangles,  1 
Camp.  452. 
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'  17.  When  the  purchaser  of  goods  has  lodged  aa  order  to  deliver 
them  with  the  wharfinger  m  whose  warehouse  they  lie,  and  the  latter 
has  transferred  them  in  his  books  into  the  name  of  the  purchaser,  the 
vendor's  right  to  stop  them  in  transitu  is  gone,  and  the  wharfinger  is 
bbund  to  hold  them  as  the  agent  of  the  purchaser.  Harman  v.  An- 
derson, 2  Camp.  243.  El  pei*  curiam  in  Banco,  The  same  eSeti 
is  produced  by  the  delivery  note  being  lodged  with  the  wharfinger, 
without  a  transfer  in  his  books.     lb. 

19.  The  right  of  an  unpaid  coasigner  to  stop  t»  transitu  is  not 
taken  away  by  an  assignment  of  the  bill  of  lading,  for  a  valuable  con- 
sideration, to  a  third  person,  with  notice  of  the  insolvency  of  the  con- 
signee.    Vertae  and  another  v.  Jewell,  4  Gamp.  31 « 

19.  Goods  being  entered  in  the  books  of  the  fVest  India  Dock 
Company,  in  the  name  of  Jt.  he  receives  the  usual  cheque  for  them, 
which,  having  sold  the  goods  to  B.,  he  indorses  and  delivers  to  him. 
JB.  sells  the  goods,  and  delivers  the  cheque  to  C  on  credit.  On  C.'t 
insolvency,  •A*  cannot  lawfully  take  possession  of  the  goods,  although 
they  have  continued  to  stand  in  his  name,  and  the  cheque  has  not 
been  lodged  with  the  Dock  Company.  Spears  v.  Travers  and  anoth- 
er, 4  Camp.  251. 

20.  If  the  purchaser  of  goods  to  be  paid  by  bill,  afler  giving  his 
acceptance,  during  the  time  of  credit,  and  while  the  goods  are  m 
transitu  sells  them  to  a  third  person  for  a  valuable  consideration, 
without  transferring  any  bill  of  lading  to  him,  the  right  of  the  original 
vendor  to  stop  the  goods  m  transitu  is  taken  away.  Davis  v.  Rey- 
nolds, 4  Camp.  267. ;  S.  C.  1  Starkie,  1 15. 

21.  An  order  sent  by  the  vendor  to  the  wharfinger  to  deliver  goods 
to  the  vendee,  is  sufficient  to  pass  the  property  to  the  vendee,  pro- 
vided nothing  remains  to  be  done,  but  to  make  the  delivery  ;  but  if 
any  thing  remain  to  be  done,  for  example,  weighing,  &c.  the  property 
does  not  pass,  and  the  right  of  stoppage  m  iransiiu  is  not  defeated 
till  that  be  done.     Wytners  v.  Lys,  1  Hoh,  la 

22.  Jt*  having  some  coiiees  in  the  West  India  Docks,  emplo3rs  a 
broker  to  sell  them  ;  the  broker  informs  him  that  he  has  found  a  pur- 
chaser, and  requires  to  be  put  in  possession  of  the  dock  warrants^ 
A,  delivers  them  to  die  broker,  indorsed  in  bhmk,  upon  receiving  his 
(the  broker's)  cheque  for  the  price  of  the  coffee.  The  broker  then 
sells  the  coflfee  to  the  plaintlfis,  and  receives  immediate  payment, 
upon  handing  over  the  dock  wammts.  The  broker's  cheque,  given 
to  j9.,  is  dishonoured,  and  Ji.  immediately  stops  the  gO(>ds  in  the 
Dock  warehouse.  Held,  that  the  plaintiff  had  a  right  to  recover  in 
trover  against  Jl.^  on  the  ground  that  the  delivery  of  the  dock  war- 
rants by  the  broker  to  the  plaintifis,  upon  payment  made  to  him, 
constituted  a  complete  transfer  by  the  custom  and  usage  of  trade ; 
and  defeated  the  right  of  stoppage  tn  transitu,  Zwinger  and  another 
V.  Zarauda,  1  Holt,  395. 

23.  A.,  having  entered  goods  in  the  books  of  the  West  India  Dock 
Company,  received  two  dock  warrants  or  delivery  orders,  in  blank  for 
them,  which  he  delivered  to  B,  on  a  sale  of  the  goods  to  him,  and  B, 
having  sold  the  goods  to  C,  delivered  the  dock  warrants  to  that  per- 
son, and  C.  employed  D.  as  his  broker,  to  eflfect  a  sale  of 
[*]the  goods,  and  deliver  over  the  dock  warrants,  one  of  which  was 
signed  by  C,  but  the  blank  intended  for  the  name  of  the  purchaser 
remained,  and  !>.,  afler  having  efiected  a  sale  on  credit,  deliverod  the 
dock  warrants  to  the  purchaser,  one  of  which  (viz.  the  one  in  which 
the  blank  for  the  name  of  the  purchaser  remained,)  the  purchaser  de- 
posited with  £.,  as  a  security  for  money  advanced  on  the  faith  of 

diat  warrant    Heldy  that  C,  had^ao  right  to  put  a  stop  upon  the      £*615] 
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goodb,  ita  tbe  ev^nt  of  the  purchaser  not  paying  for  tbeiii»  sinoe  the 
transfer  of  the  warrant  by  D.,  his  broker,  operated  aa  a  constructiT^ 
deliveTj  of  the  goods,  so  as  to  defeat  C.^s  right  of  stop|»agQ  tn  IriM- 
situ,     Keyser  t.  Suse,  1  Gow.  58. 

24.  Alttiough  goods  are  stopped  in  transiiUy  the  vendor,  after  the 
credit  has  expired,  may  recover  for  them,  under  a  count  for  goods 
bargidned  and  bM,  if  he  was  ready  to  deliver  them  on  the  price  beii^ 
paid.  Kjmer  v.  Suweicropp,  iCamp.  109.  180.  c. 

TENDER. 

1.  A  tender  demanding  change  is  not  good.  Watkins  v.  Robb, 
SEsp.  C.  711. 

S.  A  tender  as  of  a  gratuity,  repudiating  the  notion  of  legal  right, 
is  not  a  vahd  tender.     Simons  v.  Wilmot  and  othoa,  3  Esp.  C.  91. 

3.  To  a  valid  tender  it  is  essential  that  the  money  be  produced, 
unless  the  plaintiff  dispense  with  the  production,  as,  by  saying  that  the 
defendant  need  not  produce  the  money,  as  he  would  not  9ccept  it : 
a  refusal  to  take  the  simi  ofiered,  on  tfie  ground  that  move  was  due, 
IS  not  sufficient.     Dickinson  v.  Shee,  4  Esp.  C.  68. 

4.  That  a  tender,  without  actually  producing  the  money,  may  be 
traltd,  it  must  be  proved,  not  only  that  the  creditor  refused  i^  but  that 
the  parQr  had  it  ready  to  produce.     Glasscott  v.  Day,  5  Esp.  C.  4db 

5.  A  tender  upon  condition  that  a  receipt  in  full  be  gwen,  \a  imH 
good.     Glasscott  v.  Day,  5  Esp.   C.  48. 

6.  It  is  not  a  good  tender  of  a  fractional  sum  for  the  debtor  to  o{^ 
fer  the  creditor  a  bank  note  to  a  laiger  amount,  and  to  desire  him  to 
take  out  of  that  the  sum  to  be  paid.  Betterbee  v.  Davis,  3  Camp.  70^ 

7.  An  ofier  to  pay  a  sum  of  money,  to  be  acceptad  as  the  wholp 
balance  due,  where  a  laiger  sum  is  claimed,  does  not  amount  to  m 
legal  tender.     Evans  v.  Judkins,  4  Camp.  166. 

8.  If  »4.  be  indebted  to  several  persons  in  diflferent  suma  of  oMMieyi 
and  when  they  are  all  assembled  together,  tenders  them  one  .gross 
sum,  sufficient  to  satisfy  all  their  demands,  which  they  refuse  to  re^ 
ceive,  insisting  on  more  being  due,  this  is  a  good  tender.  It  is  not 
necessary  to  produce  the  money  tendered  when  the  creditor  insists 
on  more  being  due.     Black  v.  Smith,  Peake,  88. 

9.  If  on  a  tender  being  made  the  creditor  insists  on  reoeivi^g  m 
larger  sum  of  money,  he  cannot  afterwards  object  to  the  fonxudky  of 
the  tender  on  account  of  the  debtor  having  required  a  rece^  Cole  v. 
Blake,  Peake,  179. 

10.  A  ten<fer  in  Bank  of  Enfdand  notes  is  good,  uidess  objected 
to  as  such.     Brown  v.  Saul,  4  £sp.  C.  267. 

[*]  11.  The  tender  of  a  laiger  sum  if  not  refused  on  that  account  ia 
good  for  the  less.     Holland  v.  Phillips,  6  Esp.  C.  46. 

12.  A  tender  of  a  bank  note  in  payment  of  a  fractional  sum,  is  goo4 
if  the  creditor  object  to  receive  it  merely  oti  the  ground  of  the  sum 
offered  to  be  paid  being  less  than  the  sum  claime<^  although  the  cre« 
ditor  is  required  to  return  the  (hffisrence  between  the  bank  note  and  tha 
fractional  sum.     Saunders  v.  Graham,  1  Gow,  121. 

13.  To  avoid  a  tender  by  subsequent  demitod,  the  demand  must  be 
of  the  exact  sum  tendered.  Coorev.  Callaway,  1  Esp.  N.  P.  C. 
115.  IC.  N.  P.  C.  181. 

14.  The  demand  of  a  debt,  to  do  away  the  effect  of  a  tender,  mus^ 
be  by  some  one  authorised  to  give  the  debtor  a  discharge.  Coles  v. 
Bell,  1  Camp.  478.  n. 

15.  After  a  tender  of  what  is  due  from  two  persons  on  a  joint  coo- 


trtct,  a  subsequent  application  to  one  of  thtfm  ia  sufficient  to  stip^ 
port  a  replication  to  a  plea  of  tender,  that  tbe  plaintiff  subsequently 
demanded  payment  from  the  defendiaits.  Peirae  v.  Bowles  and  an- 
other, I  Starkie,  323.  ,  ,  ^  i         j  m^^At^m^ 

16.  If  to  a  plea  of  tender  the  plaintiff  «plies  a  si^sequent  demand  PUadin0. 
and  refusal,  it  is  incumbent  on  him  to  prove,  that  after  tiie  tender  ad- 
mitted in  the  pleading*,  he  demanded  of  the  defendant  the  e«^t  sum 
specified,  as  having  been  before  tendered  and  refused.     Spybey  v. 

Hide,  1  Camp.  181.  ^       ,  .    .^  .  u 

17.  Held,  that  after  a  plea  of  tender  the  plainUff  cannot  be  non- 
suited.    Harding  v.  Spicer,  1  Camp.  327. 

THAMES. 

The  rioiit  as  regukHed  by  custom  of  mooring  baiges  in  the  Thames  Mooiiti|  baiis##. 
at  low  wSer,  is,  for  one  tide  at  the  piles  in  front  of  the  wharf,  and 
not  at  tlie  wharf  itself,  though  there  are  no  pdes,  unless  obliged  by 
distress.     Wyatt  v.  Thompson,  1  Esp.  C.  252. 

THEATRE. 

1.  A  house  kept  for  private  dancing,  and  not  the  exhibition  of  per-  What  h<rai€t 
formeS,  must  nevertheless  be  licensed  pursuant  to  statute  25  G;  2    m«.^b.  U- 
C.  86.  since  the  pubUc.morals  may  be  as  equally  endangered  by^he 
abuse  of  the  one  as  the  other.     Clarke  v.  Searle,  1  Esp.  iN.  r.  U^-^o. 

2    A  public  tea-room  in  which  musical  performances  are  regularty 
exhibited,  must  be  Ucensed  pursuant  to  statute  25  G.  2.  c.  36. 

Bellisv.  Beal,  2  Esp.  C.  692.  inslniction  of  his  Whatnst. 

3,  A  room  kepi  by  a  dancmg  master  for  the  insiracuon  oi  nis 

scholars  ^d  subscribers,  andTo  which  persons  b^^.^g'^ ^36^ 
nately  admitted,  need  not  be  licensed  under  statute  25  G.  2.  c.  36. 

''Ta^'^'^'^o^^^^^  on  a  particular  fesUval  onl;, 

neil  not^  Ucensed  wilhin  statute  25  G.  2.  c.  36.     Shutt  V.  Le..s, 

'  Wo-com;>lete  the  offence  ^or  ^c-pu^g  ^  ^^^^^ 

dancing  and  music  under  statute  25  G.  2.  c.  36.,  it  is  ^ot  nec^a^r  ^^^P^j^  ^^^^ 
that  aw  thing  should  be  taken  for  admission.     Archer  v.  Wimngme,  ^^^^  ^^^ 
3  E^.  C.  186.  1^^«*«- 

(;*]TiMfi* 

3.  wnore  go««i»  «        j^_i._,_.„„  it  is  open  to  enquire  at  wliM  day. 
party  '^ornt^'l^^^J^t^^^P^^^^J^  ^^  ^  ba„kn.ptcy 

r  clStet  f^'c^  valTdity  of  the'exec«t»n^nd,  upon  tb. 
J^rity.     S«Uer  v.  Leigh  and  another,  4  Esp.  Camp-  W. 

TITHE. 

1.  The  tithe  of  hay  U  to  be  set  oirt,  not  tn  the  s^varth,  bilt  m  th*  ttay. 
cock.     Moyes  v.  Wfflet,  3  Esp.  C.  31.  r*6in 

Vou  V.  ^^  ^        ^ 
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a.  Before  setling  oat  the  tithe  of  hay,  the  occupier  of  the  «oil  is 
bound  at  common  kiw  to  tedd  die  grads,  (or  throw  it  abroad  from 
the  swarth  and  gather  it  tc^^er  again),  and  then  to  make  it  into 
cockfl ;  after  which,  the  tithe  is  to  be  set  out,  and  the  parson  munt 
make  it  into  perfect  hay.  Newman  v.  Morgan,  1  Camp.  305. 
RcmoTsl  of.  3.  A  parson  in  carrying  his  tithes  may  use  any  road  upon  the  pre^ 

mises  uwsd  by  the  occupant,  though  there  is  a  public  road  eqoaUy 
oonTenient.     Cobb  y.  Selby,  6.  Esp.  C.  103. 

4.  Unless  tithes  have  been  duly  set  out,  the  parson  is  not  liable  for 
not  removing  them  after  notice.     Moyea  v.  Willet,  3  £sp.  C.  31. 

TITLE  DEEDS. 

^rad  ti  of  ^  '^  defendant  who  has  worked  coal-mines  without  uktemipti^m  in 
^^  ^^  *  pursuance  of  an  agreement  with  the  owner  cannot^  upon  the  trial  of 
an  action  against  him  for  a  breach  of  the  agreement  compel  a  Uiirp 
person  to  produce  his  title  deeds,  by  virtue  of  which  he  is  entitled 
to  the  legal  estate  in  which  the  premises  are  situated  as  a  liustoe. 
Roberts  v.  Simpson,  2  Starkie,  203.     See  in  tit.  Action  (Evidence.) 

TOLERATION  ACT. 

Who  w  with*       ^*  Gemwn  Lutherans  are  within  the  protection  of  the  Toleration 

in.  Act     Rex  V.  Hube,  Peake,  132. 

Oath»  9-  Parol  evidence  of  the  oaths  required  by  the  Toleration  Ad 

having  been  taken  is  not  admissible.  It  is  not  necessary  to  prove 
the  taKing  of  those  oaths  in  an  indictment  for  disturbing  the  coogregar 
tkm.     Rix  V.  Hube,  Peake,  182. 

ladidaattt.  d-  It  ^  no  defence  to  an  indictment  on  the  Toleration  Act,  that 

the  defendant  entered  the  chapel  for  the  purpose  of  asserting  hiqi 
light  to  the  clerk's  reading-desk.     Rex  v.  Hube,  Peake,  132. 

[*]TOLL. 

Impliad  right  Quare^  if  tolls  can  be  claimed  under  a  modem  grant  of  a  Uberty  (e 

hold  a  market,  dec.  and  to  receive  the  accustomed  dues  and  toUs, 
&c.,  but  to  wfadch  grant  no  specific  tolls  are  annexed.  Lowdon  v. 
Hierons,  1  Holt,  747. 

TRADE. 

fsiportatioa  of    ^    ^-  '*^  foreign  built  ship,  Bntish  owned,  was  authorized  by  43  Geo.. 

wool.  ^*  ^  ^^'  •"  ^3-  *o  import  mto  Crreat  BtHtain  the  articles  therein  enu* 

merated ;  but  tliat  statute,  which  permits  the  importation  into  Great 
Britain,  in  such  a  ship  of "  all  sorts  of  wool"  does  not  extend  to 
cotton.  Pearce  and  others  v.  Cowie,  4  Camp.  363. ;  S.  C.  1  Holt,  69. 

Wh^t  tradot  2-  The  statute  5  EHz.  prohibiting  the  exercising  trades  without 

are  withm  tho  havmg  served  an  apprenticeship,  only  applies  to  trades  then  in  use  ; 

!!''*^l!l#!Li>s«  ^^  therefore  to  the  trade  of  a  coachmaker.     Pride  v.  Stubbs.  6 
approntjcothip.  j^^^  C.  131.  ^^uomch  o 

3.  An  action  will  not  lie  on  5  Eliz.  c.  4.  for  setting  to  work  a  person 
who  had  not  served  an  apprenticeship  in  the  business  of  a  coach- 
maker,  that  business  not  being  known  in  England  when  the  statute 
passed.     Pride  q.  t.  v.  Stnbbs,  2  Camp.  397. 

4.  A  trade  is  not  within  6  Etiz.  c.  4.  although  several  of  its  inter- 
mediate operations  were  known  and  practised  in  England  when  the 
wt  passed,  if  its  ultimate  oDjeot  be  a  machine  or  manufacture,  aubse- 

.^*618j 
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quentlj  introduced  or  invented.     Martins  v.  Gralloway,  3  Camp.  121. 

5.  A  master  workman  employs  in  a  trade  within  5  Eliz.  c«   4.  a  What  shaU  b« 
person  who  never  before  had  worked  in  it,  mider  a  parol  agreement  to  ■"*  ?*^t"? 
teach  him  the  busmess,  in  consideration  of  a  premium,  and  to  pay  [^^J||e.     * 
him  weekly  wages.  This  is  not  an  apprenticeship  within  the  meaning 
of  the  statute  ;  and  the  master  is  thereby  subject  to  a  penalty  for 
setting  to  work  in  his  trade  one   who  had  not  served  therein  seven 
years  as  an  apprentice.     Beal  <}.  t.  v.  Gkal,  2  Camp.  1. 

S.  It  is  an  offence  against  5  Eliz.  c.  4.  s.  31.  to  employ  an  unquali- 
fied  person  in  any  substantive  part  of  a  trade,  within  the  statute,  al* 
though  he  is  incapable  of  doing  the  more  difficult  parts  of  the  busi- 
ness, and  never  finishes  any  one  article.  If  a  particular  trade  was 
carried  on  in  5  Eliz.,  it  is  within  the  provisions  of  the  above  statute, 
although  the  mode  of  carrying  it  on  has  been  materially  altered* 
Pratt  v.  Eraser,  3  Camp.  14. 

7.  A  man  who  ha^  been  engaged  as  chief  clerk,  and  manager  to  a  Whatnot 
manufacturer  for  seven  years,  has  served  a  sufficient  apprenticeship 

within  the  5  Eliz.,  though  he  was  never  engaged  in  the  manual  labour 
of  the  business.     Smith  v.  the  Armourers'  Company,  Peake,  148. 

8.  One  who,  without  having  served  an  i^prenticeship  carries  on  a 
trade  as  trustee  for  a  minor,  and  who  does  not  interfere  in  conduct* 
ing  it,  is  not  liable  to  the  penalties  of  the  statute  13  and  14  Car.  2. 
c.  15.  s.  2.     Meazcan  v.  Pearsall,  6  Esp.  C.  1. 

.9.  A  man  is  not  liable  to  penalties  imder  5  Eliz.  c.  4.,  as  for  exer- 
cising a  trade  without  having  served  an  ^apprenticeship  to  it,  who 
merely  exercises  a  trade  incidentally  as  a  branch  of  his  general 
business.  Therefore,  a  master  coachmaker  may  lawfully  keep  jour- 
tieymen  blacksmiths  in  his  employ,  to  make  the  iron*work  of  coaches, 
although  he  has  not  served  an  apprenticeship  to  the  trade  of  a  black- 
smith.    Coward  v.  Maberley,  2  Camp.  127. 

[•*]10.  So  of  a  master  carpenter,  and  journeymen  sawyers.  Cow- 
ard V.  Maberley,  2  Camp.  127. 

11.  A  person  mer^y  employed  as  out-door  man  to  nail  on  horses' 
shoes,  made  by  others,  is  not  set  on  work  in  the  trade  of  a  farrier, 
within  the  meaning  of  5  EUz.  c.  4.     Hudson  v.  Field,  3  Cainp.  16. 

12.  In  an  action  on  5  Eliz.  c.  4.  for  setting  on  woik,  one  who  has 
not  served  an  apprenticeship  of  seven  years,  the  defendant  is  not 
liable,  unless  he  Imew  that  the  person  set  on  work  had  not  served  an 
apprenticeship,  but  the  jury  may  infer  that  he  ki^ew  this  Q^m  having 
bad  the  means  ofknowle<ige.     Hoidenv.  Lawrie,  3  Camp*  188. 

13.  Ad  action  on  5  EUz.  c.  4.  s.  31.  for  sotting  to  work  a  person 
who  has  not  served  an  apprenticeship  cannot  be  maintained,  unless 
the  unqualified  person  has  worked  by  the  defendant's  orders  one 
month  in  the  county  in  which  the  venue  is  laid ;  nor  is  it  enough 
that  the  defendant  gave  him  orders  in  this  county  to  work,  and  tluit 
he  accordingly  did  work  at  the  business  above  a  month  in  another  • 
county.     Cunningham  q.  t.  v.  Watson,  3  Camp.  249* 

14.  An  indictment  cannot  be  maintained  on  5  Eli^.  c  4.  for  exev* 
CTing  a  trade  without  having  served  an  apprenticeship,  unless  the  de- 
fendimt  is  proved  to  have  exercised  the  trade  for  the  space  of  ^ 
month.     Rex  v.  Blu'nett,  3  Camp.  344. 

15.  In  a  penal  action  for  exercising  a  trade  not  having  served  an  P]eadi]||i, 
apprenticeship,  the  plaintiff  is  not  obliged  to  prove  that  defendant  use^ 

the  trade  all  tiie  time  Iciid  in  the  declaration,  if  it  is  said  that  he  for- 
feited 40».  for  each  month.     Powell  qui  tarn  v.  Farmer,  Peake,  67« 

16.  In  an  action  on  5  Eliz.  for  settuig  to  work  a  joumeyroan,  who 
bas  not  served  an  apprenticeship,  the  plaintiff  cannot  r^over  my 
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penalty  that  bad  been  incurrecl  u  year  before  the  eoBimeoceineixt  oT 
the  9uit,  ahhough  the  defendant  continued  to  employ  the  same  jour- 
neyman witiiin  the  year.     £vans  q.  t.  v.  Hunter,  2  Camp.  293. 

17.  Quasrtf  as  to  the  proper  title  of  statute  5  Eliz.  c  4.,  which  is. 
stated  differently  in  different  editions  of  the  statutes  ;  where  it  was 
set  out  in  an  indictment,  as  given  by  Ruffhead,  the  judge  refiised  t# 
direct  ^  acquittal  for  a  variance,  on  production  of  a  copy  of  the  act 
printed  by  the  king's  printer)  in  ^hich  jt  is  given  di£%raitly.  R^x 
V.  Bmmett,  3  Camp.  944t 

TREASON, 

Xiiit  ofwitvei-  1.  ^Q  objection  to  a  witness,  on  tlie  ground  of  misdcscrq>tioQy 
^^  inust  be  taken  in  thQ  first  instance.     Rex  v.  Watson^  2  Starkie,  158. 

2.  A  witness  in  high  treason  is  descrii>ed  in  the  U<st  delivered  to 

the  prisoner,  under  the  statute,  as  lately  abiding  at  a  specified  place. 

Upon  examination  of  the  witness  upon  the  voir  dire  it  appears  that  h» 

has  had  a  different  and  later  place  of  residence,  ti)e  cjescription  is  aqt 

au^cient     Rex  v.  Watson,  2  Starki^i  HQf 

TRESPASS, 

Bt  whom  maio-      ^'  -^  shop-keeper  may  maintain  trespass  for  takii^  goods  sent  tg 

taiDable,  "  bim  on  sale  or  retuhi.     Colwill  v.  Rees,  2  Camp.  676. 

By  yfhm  no^       2.  An  equitable  title  is  not  sufficient  in  trespass,  where  the  patty 

has  not  been  in  possession.     Woodward  v.  Larking,  3  Esp.  C.  288. 
[*]8,  Tenant  for  years  cannot  maintain  trespass  de  ^ti$  oxporfa- 

fi$  for  timber  cu^  down  on  the  demised  premises.     EvaQs  v.  Evans'^ 

^  Camp.  491, 

4.  6ne  wiio  has  accepted  rent  from  a  tenant  in  possession,  who 

has  atoned  to  him  under  an  order  in  chancery,  cannot  txcat  tlic  tenant 

as.  a  treppasscr.     Doe  ex  dem.  Jollifie  v.  Sybourn,  2  Egp.  C  667. 
^hate  of  a  5.  If  a  party  having  a  right  to  enter  premises  for  a  particular  pur^ 

''*85^*'  pose,  enters  for  another,  he  is  a  trespasser.     Filch  v.  Fitch,  2  Esp, 

6.  Trespass  will  not  lie  for  an  irregular  distress,  where  the  irreguv 
larity  complained  of  is  not  in  itself  an  act  of  trespass,  but  consists 
pierely  iu  tho  omissions  of  some  of  the  forms  required  in  conddcting 
ihe  distress,  such  as  procuring  goods  to  be  appraised  before  they  are 
sold.  The  true  construction  of  the  provision  in  11  Geo.  2.  c.  19.  s,  29. 
that  the  party  may  recover  a  compensation  for  the  special  da^nage  he 
sustains  by  an  irregular  distress  :  ''in  an  action  of  trespass  or  on 
the  case,'''  is,  that  he  must  bripg  trespass  case,  if  it  be  in  itself  th« 
subject  matter  of  an  action  on  the  case.     IVIissing  v.   Kemble,  2 
Camp.  116. 
£.i^eDia.  7.  One  who  sees  another  building  on  his  premises  without  objec- 

*  tion  cannot  treat  him  as  a  trespasser.     Neale  ex  dem.  Leroux  v. 
Parkin  and  another,  |  Esp.  C.  229. 
Caieorfrei-  g.  jf  an  injury  is  received  from  the  immediate,  though  nninten* 

I'*"*  tional,  act  of  another^  the  remedy  is  trespass,  ?ind  not  case  ;  and  the 

court  of  K^  B.  >viU  not  permit  this  doctrine  to  be  questioned  on  a  mo^ 
tion  for  a  new  tiial.     2  Camp.  466. 

9,  Trespass  and  not  case  is  the  proper  remedy  for  an  injury  from 
collision  between  the  plaintifi*'s  and  defendant's  carriages,  occasioned 
by  defendant's  negligence.  Sheldrick  v.  Abery  and  another,  1  Esp. 
N.  P.  C.  65. 

10.  If  the  owner  of  a  ship,  being  himself  on  board,  and  standing  a^ 
Che  helm  unintentionally  runs  her  against  another  ship,  from  uiis|(||« 
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fill  manageiiieiit,  the  remedy  b  ti68pwi9  and  i»ot  caee.    Covell  y« 
LAtniog,  1  Camp.  497. 

11.  If  the  owner  of  a  chattel  graluitotuly  permit  aaothe?  person  to 
.  use  it,  the  owner  may  maintain  trespass  for  an  injury  done  to  it,  while 

it  is  so  used.     Lotanv.  Cross,  2  Camp.  464. 

12.  Whero  a  principal  is  liable  for  his  agent's  misconduct  he  can 
only  be  sued  by  action  upop  the  case,  notwithstandiitf  the  agent 
may  be  liable  as  a  trespasser  vi  et  armis.  Leame  v.  Bmy,  5  £sp. 
C.  18. 

13.  If  the  owner  of  a  horse  lets  him  to  hire  for  a  certain  time, 
during  which  he  is  killed  by  the  owner  of  a  cart  driving  it  violently 
against  him,  the  remedy  ol  the  owner  of  the  horse  against  the  owner* 
of  the  cart  is  ease  and  not  trespass.   Hall  v.  Pickard,  3  Camp,  1S7. 

14.  Where  the  defendant  nails  to  his  own  wall  a  board  which  over* 
hangs  the  plaintiiTs  close,  the  remedy  seems  to  be  case  and  not  tres* 
pass.     Pickering  v.  Rudd,  4  Camp.  219.  S.  C.  1  Starkie,  56. 

15.  A.  havmg  recovered  damages  against  B.  for  driving  hold«fasts 
ioto  ^.'6  wall  i^onler  to  sopportViu^aDoe,  bring,  a  ae^nd  action 
of  trespass  for  the  continuance.  Semble^  the  form  of  the  second  action 
should  be  case  and  not  trespass.     Lawrence  v.  Obee,  1  Starkie,  22* 

16.  If  w9.  procure  a  constaUe  to  arrest  B,  on  a  charge  which  aifter- 
wards  [*] turns  out  to  be  groundless,  quare^  whether  J9.'«  remedy 
against  «tf.  is  an  action  of  case  or  trespass.  Stonehouse  v.  Elliot,  1 
£sp.  C.  272. 

17.  If  «/L  procure  a  constable  to  arrest  B.  on  a  charge  of  felony  ^arfiefl  to  ac- 
which  is  unfounded,  trespass  lies  against  Jl,     White  v.  Taylor  and  <><»• 
another,  4  £sp«  C.  80, 

18.  Where  a  post-chaise  is  let  to  hire,  the  relation  of  master  and 
servant  continues  between  the  driver  and  the  owner,  who  therefore 
and  not  the  passenger,  will  be  answerable  for  the  driver's  want  of 
care :  h^nce  the  owner's  remedy  is  trespass,  not  case,  for  foreible 
injury  to  the  chaise  whilst  hired.  Doan  v.  Branthwaite,  5  £sp. 
C.  36. 

19.  If  A*  without  authority  arrest  J9.  and  commit  him  to  the  cus* 
tody  of  C,  (supposing  C  to  be  liable  for  receiving  him)  the  trespass 
is  joint  jn  both,  since  C«  adopts  the  act  of  A. ;  therefore  they  may  be 
sued  jointly.     Hardy  v.  Murphy  and  another,  1  £sp.  C.  294. 

20.  Under  the  aUa  enormia  in  trespass,  no  facts  can  be  given  in  pieadiozt. 
evidence  which  mi^,  consistently  with  decency,  be  stated  in  the 
declaration.     Lowden  v.  Goodrick,  Peake,  46. 

21.  In  trespass  and  false  imprisonment,  the  plaintifr  cannot  givo 
evidence  of  his  health  being  injured  unless  laid  under  B,ptr  quod ;  the 
common  conclusion,  that  he  became  and  was  sick,  weak,  &c.  is  not 
sufficient     Pettle  v.  Addington^  Peake,  62. 

22.  If  an  £nglish  merehantman  be  seized  as  prize  by  the  com- 
mander of  a  king's  ship,  an  action  at  law  cannot  be  maintained  against 
him  for  so  doing,  althoi^^h  he  released  her  without  instituting  any 
proceedings  against  her  in  the  Admiralty  court ;  and  if  an  action  of 
trespass  be  brought  against  him,  it  is  enough  for  him  to  plead  the 
general  issue,  and  to  show  that  he  seized  the  vessel  as  prize  without 
pleading  or  proving  that  he  had  probable  cause.  Faith  v.  Pearson^ 
4  Camp.  357. 

.  23,  Where  the  plaintiff  is  in  the  actual  occupation  of  the  close,  the 
defendant  cannot,  in  an  action  of  trespass,  give  evidence  of  property 
in  a  stranger,  under  the  general  issue.  Philpot  v.  Holmes,  Peake. 
67. 

24.  A  distress  for  ran)  taken  offihe  den^iscd  premises,  caimot  bp 
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gmn  in  evUknoe  oiider  Um  geneial  miie  in  tvMpaM,  sinoe  Ifae 
statute  11  Geo.  2.  c.  19.  is  confiiied  to  distresaes  made  on  iSt»  pr^ 
mites.    Taughan  v.  Davis,  1  Esp.  C.  257» 

M.  To  trespass  for  unmooraig  the  pkuodff's  barge,  thedefeDdant 
baving  pleaded  merely  the  general  issue,  camiot  give  in  evidence  tfwt 
he  removed  it  from  a  situation  of  danger  by  the  plaintiff's  anlhoiitjp ; 
or  that,  being  frozen  to  the  barge  of  a  third  person  which  the  delim- 
dant  was  audiorized  to  remove,  the  one  was  inevitebly  uHDoored  with 
the  other,  and  that  they  were  both  brought  together  to  a  place  of 
safety.     Milman  v.  Dolwell,  2  Tan^.  379. 

SB.  In  trespass  for  running  whha  cart  against  phuntiirs  chaise,  the 
defendant  cannot  give  in  evidence  under  not  guilty,  that  the  cart  and 
the  chaise  were  travelling  on  the  high  road  in  opposite  directions, 
and  that  the  collision  between  them  happened  from  the  neghgence  of 
the  plaintifl^  or  from  inevitable  aocident.  Knapp  v.  Salsbuiy,  2  Caaop. 
500. 

27.  In  trespass  for  taking  goods,  where  the  defence  is,  tiiat  tiiej 
.  were  taken  as  a  distress  for  rent,  having  been  dandestinely  removed 
from  the  premises ;  this  must  be  specially  pleaded.     Fumeaux  v. 
Fotherby  and  another,  4  Camp.  136. 

[*]28.  A,  executes  a  warrant  <yf  attorney  to  i9.  to  enter  up  judg- 
aaent  and  take  out  execution  with  a  defeasance  on  paymsat  of  a  oep- 
tain  som  o£  monev ;  B,y  after  payment  of  this  money,  enters  op  judg^ 
ment  and  takes  A,  in  execution,  JL  moves  the  court  to  set  aside  Aie 
judgment  and  execution,  and  after  a  rale  nim  has  been  obtained,  the 
whc^  is  referred  to  a  barrister,  who  awards  that  nothing  was  due  to 
B.  when  he  entered  up  the  judgment,  and  that  the  judgpneut  end 
warrant  of  attorney  shall  be  set  aside :  «^.  in  an  action  of  trespass  and 
felse  imprisonment  against  ^.,  who  pleads  the  general  issue  only,  is 
entitled  to  recover.     Rogers  v.  Popkin,  2  Staikie,  404. 

29.  To  trespass  for  breaking  and  entering  a  house  and  slaying 
dierein  three  weeks,  the  defendant  pleads  a  justtficatioB  as  to  break- 
ing, and  entering,  and  staying  in  the  house  twenty*four  hours.     The 

(lea  covers  the  whole  deditfatioh.     Monprivalt  v.  Snutb,  2  Camp. 

30.  If  to  trespass  by  a  tenant  against  a  landlord  fer  turaing  him  out 
of  possession,  Uie  defendant  ple&ds  a  fact,  by  which  the  iMse  was 
forfeited,  and  the  plaintiff  replies  generally  ds  tnyuna ;  when  the  feet 
is  proved,  by  which  the  lease  is  forfeited,  the  plaintiff  cannot  give  in 
evidence  a  waiver  of  the  forfeiture ;  but  he  ought  to  have  replied  this 
specially  in  avoidance  of  the  plea.     Warral  v.  Clare,  2  Camp.  629« 

31.  Trespass  for  cutting  down  a  V%Yp:iniaa  creeper  ;  plea  removal, 
t>ecause  it  was  doing  damage  to  the  defendant's  premises.  Replica* 
tion,  that  the  defendant  used  greater  force  and  violence,  mid  did 
greater  damage  than  was  necessary.  On  issue  joined  upon  this  repli> 
cation,  the  plaintiff  cannot  go  into  evidence  to  show  the  qtUaUftm  and 
nature  of  the  damage  done  to  the  premises.  Pickering  v.  Rudd,  1 
Starkie,  56. 

32.  If  A.  be  in  possession  of  part  of  a  house,  and  li,  of  the  other 
part,  and  an  officer  enter  into  *A,^9  part  under  a  writ  against  i^.'s 
goods,  which  are  not  there.  A*  may  maintain  an  action  against  the 
officer  for  breaking  and  edtering  his  house,  and  need  not  make  any 
new  assignment  to  a  justification  under  the  writ  against  B.  Fallon 
V.  Anderson,  Peake,  110. 

SIttW  atsigo-  33.  The  day  in  a  dedaretion  in  trespass  is  immaterial ;  tfa«»feie 

BMot*  a  justification  at  any  other  time  answers  the  declaration,  and  if  the 

plaintiff  means  to  insist  that  die  defendant  was  guilty  of  a  tre^^isBs 

[*622] 


DiOBsT.]  TRIAL.  «21 

on  thttt  day  as  well,  he  must  new  assign.     Sandle  v.  Webbi  1  Esp. 

N,  P.  C.  38. 

34.  To  trespass  for  breaking  and  entering  the  plaintifrs  house, 
and  moving  a  noise  and  disturlMUice  therein,  the  defendant  pleaded  a 
license,  to  which  the  plaintiif  replied  de  injuria.  Held,  that  the  plea 
was  supported  by  evidence,  that  the  plainti^  kept  a  billiard-table  in 
the  bouse,  at  which  all  persons  were  usually  permitted  by  him  to 
play,  at  regulated  prices  ;  and  that  the  defendant  entered  the  house 
fyr  Aie  purpose  of  going  to  the  billiard-room,  although,  while  in  the 
house,  he  was  guilty  of  a  trespass  in  assaulting  die  plaintiff.  Ditcham 
y.  B«>nd,  3  Camp.  524. 

TRIAL. 

1.  Notice  of  trial  may  be  given  in  E.  B.  for  the  adjournment-day  Notice  ofc 
in  Londony  and  it  is  sufficient  to  give  such  notice  eight  days  in  coun-        , 

try  [*]causes,  and  four  days  m  town  causes,  before  the  first  sittings 
after  term.     R.  6.  £.  1811.  2  Camp.  12. 

2.  The  court  will  put  off  the  trial  on  the  affidavit  of  the  defend-  Patting  oS, 
ant's  attorney,  that  a  material  witness  is  kept  out  of  the  way  by  the 
plaintiff.     Duberley  v.  Gunnii|g»  Peake,  97. 

3.  An  application  may  be  made  to  a  judge  at  JVtsi  Prius  to  put  off 
the  tiial  of  an  issue  directed  by  die  Loid  Chancellor.  Buxton  v« 
Lawton,  4  Camp.  163. 

4.  The  court  win  not  put  off  a  trial  upwon  motion  at  Jfisi  Prius^ 
in  order  to  enable  the  plaintiff  to  amend  his  declaration,  by  omitting 
the  profert  of  the  bond  on  which  the  action  is  brought.  Paine  v. 
Buatin,  1  Staikie,  74. 

6.  The  rule,  that  where  a  trial  is  put  offy  on  the  cause  being  called 
on  upon  the  defendant's  application,  he  must  pay  the  costs  of  the 
day,  applies  as  well  to  criminal  as  civil  causes ;  but  unless  the  pro* 
aecuftor's  name  is  indorsed  on  the  bill,  he  is  not  entitled  to  any  costs 
on  his  own  accounts     Rex  v.  Doyle,  1  £spk  N.  P.  C.  125. 

6.  At  JV*m  Prius  in  K.  B.,  the  plaintiff  cannot  apply  to  put  off  the 
trial  of  his  cause  from  sittings  to  sittings,%ut  may  from  one  day  in 
the  sittings  to  another.     Ansley  v.  Birch,  3  Camp.  333. 

7^   Counsel,  although  retained  for  the  plaintiff,  cannot  withdraw  Withdrawing 
t&e  record  till  a  brief  is  delivered.     Abithol  v.  Beneditto,  2  Camp*  record. 
487. 

8.  The  court  will  not  grant  a  new  trial  after  a  defendant  has  been  New_ trial, 
acquitted  upon  an  indictment,  altliough  the  acquittal  was  founded  upon 

a  misdirection  by  the  judge.     Rex  v.  Cohen  and  another,  1  Starkie, 

516. 

9.  A  judge  at  JfiH  Prius  will  nnt  try  a  cause  out  of  its  order,  for  Order  of  trial. 
the  purpose  of  preventing  an  injunction  in  equity  against  proceeding 

to  trial.     Goldschmidt  v.  Marryat,  1  Camp.  559. 

10.  One  indictment  against  *A.  and  another  against  A,  and  B.  are 
entered  for  trial  in  the  above  orders  ;  special  juries  having  been 
struck  in  both,  and  both  having  been  entered  as  common  jury  causes, 
the  prosecutor  cannot,  by  withdrawing  the  first  record,  reverse  the 
order  of  trial.     Rex  v.  Houlditch  and  another,  1  Starkie,  63. 

1 1.  Rule  for  special  jury  in  Middlesex  and  London  must  be  serv-  Special  jurj 
ed  day  preceding  adjournment  day,  and  cause  then  marked  as  special  causea. 
jury  in  Marshal's  book.     R.  G.  H.  2  Camp.  12. 

12.  Rule  as  to  the  appointment  of  particular  days  for  special  jury 
causes  not  defended.     1  Starkie,  31.  Ld.  £llenb. 

13.  If  a  defendant,  who  has  obtained  and  saved  a  rule  for  a  special 
jury*   take  no  further  steps  upon  it,  the  plaintiff  will  be  eutiticd  tu 
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have  the  c&as^  tried  in  its  regular  order  afl  a  common  jury  eauBe,  and 
the  court  will  not  afterwards  relieve  the  defendant,  except  under  very 
special  circumstances.     Farren  v.  Richards,  2  Btarkie,  869. 

14.  The  certificates  under  24  6.  2.  c.  18.,  that  a  cause  was  proper 
to  be  tried  by  a  special  juiy  must  be  granted,   if  at  all,  immediately 
a£ler  the  trial.     Therefore,  an  application  for  such  certificate  made 
the  day  after  the  trial  was  held  too  late.     Waggett  vl  Bhaw,  3  Caa^ 
316. 
Fraction  at  tho       1^*  At  the  assizes,  if  business  is  not  begun  on   the  coomiissioo 
trial.  day,  causes  must  be  entered  with  the  marshal  before  the  sitting  of 

the  court  on  the  first  day  of  business.     Skeye  v.  Voyce,  3  Campr 
365. 

16.  In  trespass  qudre  clausum  fregit,  if  the  defendant  pleads  as  to 
coming  with  force  aiid  arms,  and  whatever  else  is  against  the  peace^ 
[*l9io/  guilty,  and  as  to  the  residue  of  the  trespasses,  a  justification 
which  is  denied  by  the  replication  ;  at  tho  trial  he  has  a  right  to  be« 
gin  and  to  have  the  general  reply.     Hodges  v.  Holder,  3  Camp.  36^. 

17.  In  ejectment,  where  the  lessor  of  the  plaintiff  claims  under  a 
win,  and  the  defendant  under  a  codicil  thereto,  the  validity  of  which 
is  the  question  between  them,  the  defendant,  on  admitting  the  title 
of  the  lessor  of  the  plaintiff  under  the  will,  has  a  right  to  begin  and 
to  have  the  general  reply.  Doe  ex  dem.  Corbett  v.  Coibett,  3  Ctuap. 
868. 

18.  In  an  action  of  trespass,  where  the  general  issue  is  pleaded, 
and  also  special  picas  are  pleaded,  alleging  a  clandestine  removal  to 
avoid  a  distress,  the  plaintiff  ought  to  go  into  the  whole  of  hts  case  ia 
the  first  instance.     Rees  v.  Smith,  2  Starkie,  31. 

19.  Held,  in  aastimpeity  for  money  received  and  on  an  account, 
that  though  the  plaintiff,  in  his  opening,  had  stated  his  claim  to  ariso 
out  of  a  setdement  of  accounts,  and  failed  in  proving  the  settlement, 
he  might  nevertheless  recover  for  money  received.  Murray  and  ano- 
ther v.  Butler,  8  Esp.  C.  106. 

20.  If  a  party  faUs  in  the  case  which  he  has  opened,  be  cannot 
resort  to  another.     Sherriffv.  Cadell,  2  Esp.  C.  617. 

21.  In  an  action  of  assault  and  battery,  if  the  declaration  contaiitf 
but  one  count,  the  plaintiff,  afler  proving  one  assault,  cannot  waive 
that,  and  proceed  to  give  evidence  of  another*  Stante  v.  Pricket,  I 
Camp.  478. 

22.  A  plaintiff  who  fkils  in  proving  the  case  stated  to  the  jury, 
cannot  afterwards  go  into  a  new  case  which  has  not  been  stated. 
Paterson  v.  Zachariah  and  Arnold,  1  Starkie,  72. 

23.  Practice  as  to  the  opening  and  replying  of  counsel  in  trespass;. 
Jackson  v.  Heskoth,  2  Starkie,  518. 

24.  Upon  a  plea  in  abatement  for  non-joinder  of  another  as  defend- 
ant in  asimmj)8itf  the  counsel  for  the  plaintiff  is  to  bring  evidence  to 
sustain  the  plea.     Robey  v.  Howard,  2  Staricie,  655. 

25.  Afbr  the  plaintiff's  case  has  been  closed,  the  court  will  net 
allow  him  to  remedy  a  defect  in  bis  evidence,  unless  h  has  occurred 
from  inadvertency  on  the  part  of  his  counsel.  Aldred  v.  Halliwel], 
1  Starkie^  117. 

26.  Where  the  declaration  contained  thirty  counts  on  fifteen  b3U 
of  exchange,  the  court  at  ATn  Prius  refused  to  compel  the  fdaiotiff  J 
to  select  fifteen  of  the  counts  on  which  to  take  his  verdict*     Feigu- 
son  and  others  v.  Clarke,  2  Starkie,  442. 

27.  Where  several  defendants  appear  by  separate  attomios,  and 
have  separate  counsel,  if  they  are  in  the  same  interest,  only  on« 
counsel  can  be  heard  to  address  the  jury,  and  the  witnosaea  are  te-  be 
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examined  by  one  counsel  on  the  part  of  all  the  cfefendants,   in  the 
same  manner  as  if  the  defence  were  joint     Chippendale  v.  Massoa  , 
and  others,  4  Camp.  174. 

28.  One  of  several  defendants,  against  whom,  on  the  close  of  the 
plaintiff's  case,  no  evidence  has  been  offered,  is  not  entitled  to  an 
acquittal,  till  the  whole  case  is  ready  for  the  jury.  But,  in  adducing  . 
evidence  in  contradiction  to  that  ofibred  by  the  other  defendants,  the 
plaintiff  cannot  go  into  a  hew  case  against  the  first.  Huxley  v.  Berg 
«nd  others^  1  Starkie,  98. 

29.  In  an  action  of  tort  against  several,  if  there  be  evidence  agaiast 
some  only,  and  none  against  others,  it  is  discretionary  with  the  judge 
at  JNTm  Pnusj  whether  he  wilt  direct  the  acquittal  of  such  defend- 
ants [*  J  against  whom  there  is  no  evidence,  at  the  close  of  the  plain* 
tiff's  case,  for  the  purpose  of  making  them  witnesses  for  the  co-de* 
fendants.  But  such  an  intermediate  acquittal  is  not  a  matter  which 
the  defendant's  counsel  can  claim  of  nght.  J^avis  v«  Living  and 
others,  1  Holt,  275. 

30.  Where  property  is  stated  in  one  count  to  belong  to  certaui 
persons,  naming  them  specifically,  but  in  another  count  to  belong  to 
persons  unknown,  and  the  prosecutor,  by  defect  of  evidence,  cannot 
prove  the  names  of  the  persons  as  described  m  tlio  first  count,  he 
cannot  recur  to  the  second  count,  which  describes  the  property  as 
belonging  to  persons  unknown.     Rex  v.  Robinson,  1  Holt,  695. 

31.  Although  ati  objection  appear  upon  the  record,  and  mi^ht  S« 
taken  advantage  of  by  motion  in  arrest  of  judgmaut  or  writ  oferror, 
yet  if  it  be  of  such  a  nature  that  the  action  clearly,  cannot  be  main* 
tained,  the  judge  at  A*m  Prim  will  nonsuit  tlie  plaintiff.  Sa(Uef  v, 
Robins,  1  Camp.  256. 

32.  When  there  are  several  counsel  on  thesamb  side,  and  a  juuioF 
hks  begun  to  examine  a  witness,  the  leader  may  interpose,  take  the 
Witness  into  his  own  hands,  and  finish  the  examination.  But  atler 
one  counsel  has  brought  his  examination  to  a  close,  a  question  cauiiot 
regulaily  be  put  to  the  witnesis  by  another  counsel  on  the  same  side. 
Doe  V.  Roe,  2  'Camp.  280. 

33.  One  issue  having  been  taken  on  the  plea  of  payment  of  a  bond 
•n'' which  interest  has  accrued,  according  to  the  condition  of  tli9 
bond,  the  defendant  is  not  entitled  to  a  verdict  on  tiiat  issue,  on  proof 
of  payment  of  th6  principal  without  interest.  Hellier  v.  Frahklii^}  i 
Starkie,  291.  . 

34.  On  the  trial  of  a  misdemeanor,  the  defendant  cannot  have  tlia 
assistance  of  counsel  to  examine  the  witnesses,  and  resorvo  to  him- 
self the  right  of  addressitig  the  jury ;  but  if  he  conducts  his,  defence 
himself,  and  any  point  of  law  arises,  which  he  professes  lnnasclf  una^ 
We  to  argue,  the  court  will  hear  tliis  argued  by  his  coundoL     Rex  v, 

Wliite,  3  Camp.  93.  .. 

35.  If,  during  the  trial  of  a  prisoner  for  a  capltil  offence,  one  of 
the  jurymen  is  taken  ill,  the  jury  may  b©  discharged,  and  the  prisoner 
fried  by  another  jury.     Rex  v.  Edwards,  3  Camp.  20  r, 

TROYER, 

1.  The  plaintiff  exchanged  a  watch  with  the  defeu  Jant  for  a  pair  Wb«n  the  a|^ 
of  candlesticks,  which  the  latter  warranted  to  be  silvar  :  ^eld,  that  PJ^P"?^„/**"* 
tlie  plaintiff  could   not  maintain  trover  for  tlio   watch  on  proof  that 

the  candlesticks  were  of  base  matal ;  his  remady  waa  by  action  for 
the  breach  of  warranty.     Emanuel  v.  Dane,  3  Camp.  299. 

2.  Trover   lies  for  an  undivided  part  of  a  chaUel.     Watsoq  ftnd  Whta  main* 
wife  v.  King,  4  Camp.  272* ;  S.  C.  1  Starkie,  121,  ******^r*f ;«.-, 
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B.  To  support  trover,  the  plaintiff,  if  not  actually  possessed  at  the 
time  of  conversion,  must  have  had  the  right  of  immediate  possession- 
'Gordon  v.  Harpur,  2  Esp.  C.  465. ;  S.  C.  7  T.  R.  9. 

4.  •^.  paid  a  bank  of  England  note  to  jB.,  who  paid  it  to  C,  who^ 
presented  it  at  the  bank,  where  it  was  stopped  on  the  ground  that  it 
had  been  fraudulently  obtained  from  a  former  holder :  Held,  that 
although  •A.  thereupon  paid  the  amount  of  the  note  to  C,  in  discharge 
of  the  debt  due  to  him  from  B,,  A,  could  not  maintain  trover  for  the 
note  against  the  bank  of  England.  Benjamin  v.  Bank  of  £i^;iazid, 
8  Camp.  417. 

(*]5.  Q^(Bre,  whether  a  gift  ofa  chattel,  not  in  tlie  possession  of 
Ihe  donor  at  the  time  of  making  the  gif^  wiU  so  pass  the  property 
flierein,  as  to  entitle  the  donee,  who  has  never  obtained  possession, 
to  maintain  trover  against  the  executor  of  the  donor.  Spratley  y^ 
Wilson,  1  Holt,  10. 

6.  If  a  carrier  has  goods  to  cany,  and  by  mistake  deliver  them  to> 
iC  wrong  person,  this  is  such  a  tortious  conversion,  as  will  support  an 
action  of  trover  at  the  suit  of  the  right  owner.  Youl  v.  Harbottle, 
Peake,  49. 

7.  A  person  in  possession  of  property  is  not  guilty  of  a  conver- 
•ioa  by  a  bona  fide  refusal  to  deUver  it  until  the  party  demanding 

? roves  that  he  b  entitled  to  receive  it.     Solomons  v.  Dawes,  1  Esp. 
L  P.  C.  83. 

8.  A  neglect  to  deliver  goods  in  pursuance  of  a  contract  is  not  w 
eonversion ;  secus^  where  refused  on  demand.  Seveiin  v.  Keppefl,  4 
Esp.  C.  156. 

9.  A  demand  of  the  value  of  tiie  property,  instead  of  the  properly 
in  specie,  is  sufficient  in  trover.  Thompson  v.  Shirley  and  another^ 
1  Esp.  N.  P.  C.  31. 

10.  One  who  comes  into  possession  of  land,  on  which  he  finds  a 
block  of  stone  belongiiag  to  another,  is  not  justified  in  removing  it  U> 
a  distance.  And  such  removal  supersedes  the  necessity  of  proving  a 
formal  demand  in  an  action  of  trover..  Forsdick  v.  CoHins,  1  Star- 
kie,  173. 

TRUSTEE. 

1.  Where  trustees  are  bound  to  convey  the  legal  estate  in  an  event 
which  has  happened,  it  will  be  presumed,  unless  the  contrary  appear,, 
that  they  conveyed  accordingly.     Bowerman  v.  Syboum,  2  Esp.  C. 
496.  ;  Godfrey  v-  Hudson,  2  Esp.  C.  499.  n. 

2.  Trustees,  by  the  mere  act  of  submitting  to  arbitration,  are  not 
HH^e  ^rsonally  liable.     Davies  v.  Ridge  and  others,  3  Esp.  C.  201. 

tf.  IN  ©action  at  law  will  he  against  trustees  either  by  their  ceaim 
^  ^7  or  in  case  of  his  bankruptcy,  by  the  assignees  of  such  cestm. 
qut  trust.     AUan  v.  Imlett,  1  Holt,  64K 

TURNPIKE. 

A  waggon  returning  from  London  loaded  with  dung  is  not  liable  to» 
be  weighed  uid  charged  for  overweight  under  13  G.  3.  c.  84.  or  14 
W^tl^u  *r  ^  T^^"^  ,^^"^^  ^^'o  empty  bottles  and  an  empty  basket, 
in  whK  h  Uie  produce  of  husbandry  had  been  brought  from  the  counta^ 
Ibo  same  day.     Chambers  v.  Eaves,  2  Camp.  393. 
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USE  AND  OCCUPATION,  ACTION  FOR. 

1.  In  an  action  for  use  and  occupation,  where  the  defendant  has  When  It  lies, 
come  in  under  the  plauitiiT,  he  cannot  shew  that  the  plaintifTs  title 

[*]haB  expired,  unless  he  solemnly  renounced  the  plaintiff's  title  at 
the  time,  and  commenced  a  fresh  holding  under  another  person.  Balls 
T.  Westwood,  2  Camp.  11. 

2.  In  an  action  for  use  and  occupation,  where  the  defendant  did  not 
come  in  under  the  plaintiff,  the  plaintiff  can  only  recover  rent  from 
the  time  he  has  had  the  legal  estate  in  him,  although  he  may  have  had 
the  equitable  estate  long  before.     Cebb  v.  Carpenter,  2  Camp.  13.  a. 

3.  Where  a  man  agrees  to  purchase  premises  on  an  assurance  that  When  not. 
the  person  of  whom  he  purchases  has  a  long  term  in  Qiem,  and  on 

the  faitli  of  such  assurance  at  a  considerable  expense  enters  into  the 
possession  of  them,  he  shall  not,  on  his  refusing  to  complete  his  puSr- 
chase  (on  account  of  the  seller  having  a  shorter  term)  be  chaiged  in 
an  action  for  use  and  occup^on.     Heam  v.  Tomlin,  Peake,  lf2« 

4.  Where  premiises  are  let  at  an  entire  rent,  an  eviction  from  part, 
if  the  tenant  thereupon  gives  up  possession  of  the  residue,  is  a  com- 
plete defence  to  an  action  for  use  and  occupation.  Smith  v.  Raleigh, 
3  Campbell,  613. 

5*  JL  lets  lands  to  B.  who  underlets  to  C,  and  others  ;  during  these 
tenancies,  w9.  gives  notice  to  C.  and  the  other  undertenants  to  quiti 
and  C.  does  quit,  and  the  lands  before  occupied  by  him  remain  un- 
't>ccupied  for  a  year,  and  are  then  again  let  by  B. :— *Held,  that  Am 
could  not  recover  against  B.  for  the  use  and  occupation  of  this«  land 
for  the  year.  And  sembhy  that  under  these  circumstances,  an  evic- 
tion might  be  set  up  as  a  defence  to  ^e  whole  demand.  Bum  v« 
Phelps,  1  Starkie,  94. 

'6.  A.  having  an  equitable  title  to  a  house  under  an  agreement  for 
the  lease  of  it,  permits  his  mistress  to  occupy  it ;  it  is  afterwards 
agreed  between  them  that  she  shall  take  up  the  bills  which  he  has 
-accepted  in  part  payment  of  the  purchase  money,  and  that  the  lease 
shall  be  assigned  to  her,  she  remains  in  possession  and  does  not  take 
mp  the  bills,  and  marries  the  defendant,  who  occupies  the  house  :  A^ 
T^aonot  recover  against  the  defendant  for  use  and  occupation.  Keat^ 
ting  V.  Bulkely,  2  Stack.  419. 

USURY, 

1.  If  a  country  banker,  dbcounting  a  bill,  take  interest  for  the  What  ihallbe. 
whole  time  it  has  to  run,  and  instead  of  paying  money  for  the  bill, 

give  notes  payable  in  London,  at  three  days  after  sight, — sach 
country  banker  is  guilty  of  usury.  Matthews  qui  tam  v.  Griffiths, 
Peake,  200. 

2.  If  on  discounting  a  bill,  it  is  agreed  that  goods  shall  be  taken 
at  more  than  their  allowed  value,  the  transaction  is  usurious.  Pratt 
y,  Willey,  1  Esp.  N.  P.  C.  40. 

3.  A  loan  of  money  by  taking  stock  at  a  higher  price  than  it  bearsy 
is  usurious.  Doe  ex  dem.  Davidson  v.  Barnard,  1  Esp.  N.  P.  C.  11. 

4.  An  agreement  on  discounting  a  bill,  that  the  party  shall  take 
in  part  payment  another  bill,  which  has  time  to  run  as  cash,  al- 
though the  full  discount  was  taken,  is  usurious.  Parr  v.  Eliason  and 
others,  3  Esp.  C.  210.  ;  S.  C.  1  East,  92. 

5.  Although  a  bill  of  exchange,  prima  facie^  appears  to  be  usu- 
rious, if  this  is  shown  to  have  arisen  from  the  mistake  of  an  agent 
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r*]rtnpJo)ne<J  in  th©  framing  of  the  bill,  (or  twlif^t  stmhUy  even  by  his 
.    deliberate  art,  the  priDcipaJs  being  ignorant  of  the  intepded  usury,)  it 
is  not  wifliin  12  Ann.  c.  16.,  and  the  holder  may  recover  what  ia  bona 
fide  due  upon  it     Glasfurd  y.  Laing,  Camp.  149. 

6.  A  person  accohimodating  anoSier  by  accepting  a  bill,  canoot, 
like  R  country  l^anker  discountSkg  a  bill,  tjie  any  thing  above  6t,  per 
coot.*  interest,  by  way  of  comrnission,  without  cominitling  usuiy. 
Kent  V.  Lbwen,  1  Camp.  17S. 

7*  Where  a  factor  advances  money  to  purchase  goods,  if  he  receives, 
besides  ^egal  interest,  a  higher  commissiou  oo  ^ese  purchases  than 
ho  ^ould  have  been  contented  to  take  had  he  not  advi^iced  the  money, 
the  transaction  is  usurious.     Harris  v.  Boston,  2  Camp.  348. 

S.  Semblty  that  lending  money  on  continuation  is  usurious.     Smed- 
ley  V.  Roberts,  2  Camp.  607. 
tttniy .  what  if.      9.  ^n  agreement,  that  upon  the  advance  of  a  sum  pf  money  bv  i?. 

to  t^.,  ^,  shall  assign  to  B.  the  lease  of  premises  of  greater  value^ 
widi  a  power  of  redemption  on  re-payment  of  the  money,  and  that 
m  the  mean  time,  7^.  shall  grant  Jt.  an  under-lease  of  the  premises 
at  a  greater  r^nt  than  the  legal  interest  of  the  money, — A.  insuring 
the  premises,  and  paying  the  ground-rent  and  taxes,— is  usurious  ; 
Ahf)  the  assignment  of  the  lease,  executed  under  such  agtBcment,  is 
void.  Doe  ex  dem.  Tehord  v.  C  hambers,  4  Campbell,  1. 
What  not.  .^  ^^-  ^"  n^reemrnt  by  a  delemJant  ailer  judgment  against  biro,  that 

if  the  p?«infifr\vi)l  forbear  (he  deJif  and  costs,  he  will  pay  him  thedif- 
ference  hi  fucen  the  costs  actually  expended  and  those  taxed,  is  not 
iiPiirious,  though  tJie  difTcrence  exceeds  the  legal  iiiterest  oh  the  sum 
ior  flie  time,     r aritett  v.  Stone,  3  lisp.  C.  209. 

"Ik  The  acceptor  of  a  bill,  dated  4th  JWi/,  and  due  7th  Stptem^ 
Ur  by  takmg  a  premium  of  firf.  in  the  pound  from  the  indors^  and 
holder  for  payment  of  the  biU  on  the  20th  Mgust,  before  it  was 
due  IS  not  gudty  of  usury;  tliere  being  no  loan  or  foriieaiwice. 
Berkley  V.  W  almsley,  5  Esp.  C.  1 1 . ;  sTc.  4  East,  66. 

12v  An  agreement  for  the  purchase  of  stock,  to  be  transfwred  at 
*  futi^re  day,  at  a  price  below  the  then  yalue,  is  not  usurious  :  since 
contmgency  m  the  thing  purchased  is  incompaUble  with  flie  idea 
or  Usury,  to  w  uch  it  is  essential  that  the  principal  be  certain.  Pike 
V.  Ledwell  and  another,  5  Esp.  C.  154. 

.>J«n«^7'^  f^^^r^  as  a  broker,  get  bUls  discounted  by  another 
Zr  Wn.sK.«    /         ,1  «iKscc,unted  by  another  person  nseeiv.S 

nmsion.     I;apr.«ll  v.  ^^yL%  (amp  &  ^  "^"^  "*^"''"'*  '^ 
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foibearance,  of  a  compensation  for  the  trouble  and  expense  in- 
Gurred)  in  accepting  and  paying  the  bills  of  exchange.  Masterman 
and  others  v.  Cowrie,  3  Campbell,  48S. 

15.  ^.  in  consideration  of  a  certain  sum  of  monej,  conveys  pre- 
mises to  J9. ;  and,  at  the  same  time,  an  agreement  was  entered  into 
between  them,  that  J9.  shall  re-purchase  die  same  premises,  ^hin 
fifteen  roonths^  at  a  considerable  advance  upon  the  original  purchase 
money  ;  and  B.  agrees  to  sell  and  reconvey  at  such  advance :  Held 
thaty  in  point  of  law,  such  contract  was  not  usurious,  unless  it  were 
meant  as  a  cover  for  a  loan  of  money,  which  was  a  question  of  fact 
for  the  jury.  Doe  ex  dem.  Metcalf  v.  Brown  and  others,  1  Holt, 
295. 

16.  Whether  goods  given  in  discounting  a  bil^  are  a  cloak   for  The  qaestion  of 
usury,  is  a  question  for  the  jury ;  and  that  they  are,  is  not  of  course  Qsury,  by 
firom  their  having  been  charged  high.     Rich  and  another  v.  Topping,  whom  deter- 

1  Esp.  N.  P.  C.  177.  »>?«<*• 

17.  Where  two  bills  are  discounted  by  an  entire  sum,  exceeding         i  #•     ♦ 
legal  interest,  since  it  cannot  be  distinguished  how  much  was  paid  gpIJrtionmeat. 
OQ  each)  the  defence  of  usury  cannot  be  set  up  to  an  action  upon  one 

of  them.     Hattam  v.  Withers,  1  Esp.  C.  259. 

IS.  Where  money  is  lent  by  a  cheque  upon  a  banker,  without  a  pieadiogv 
previous  agreement  to  consider  th^  cheque  as  cash,  there  is  no  loan 
or  forbearance  within  the  statute  of  usury,  till  cash  is  actually  re- 
ceived for  the  cheque.  Therefore  in  debt  on  12  Ann.  st.  2.  c.  16. 
where  the  declaration  stated,  that  the  defendant  forbore  a  sum  of 
money  from  the  20th  of  Aprils  and  it  appeared,  that  having  previ- 
ously received  at  his  residence  in  the  country  a  bill  to  be  discounted 
for  a  house  in  London^  he,  on  the  20th,  sent  off  a  letter  for  them 
by  the  post,  inclosing  cash  notes,  or  cheques,  on  London  bankers, 
for  the  sum  in  question,  which  did  not  reach  London  till  the  21st: 
tlvs  was  held  to  be  a  fatal  variance.  Brooke  q.  t.  v.  Middleton,  1 
C«unp.  145. 

19.  In  an  action  for  usury,  the  forbearance  was  laid  to  have  been 
from  the  21st  April.  On  that  day  the  borrower  received  from  the 
defendant;,  as  part  of  the  sum  lent,  a  cheque,  which  was  void  for 
want  of  a  stamp*  This  the  borrower  the  same  day  paid  into  his 
bankers,  who  immediately  gave  him  credit  for  the  amount,  but  who 
didbnot  themselves  receive  payment  of  it  till  the  foUowing  day :  Held, 
that  as  to  this  sum  there  was  no  forbearance  till  the  22d,'  and  that 
there  was  thus  a  fatal  variance  between  the  declaration  and  the  evi- 
d  ence.     Borrodaille  q«  t.  v.  Middleton,  2  Camp.  53. 

20.  !£•/!.  for  an  usurious  consideration,  give  his  promissory  note  Collateral 
to  B»  who  transfers  it  to  C  for  a  valuable  consideration,  without  no-  *^®"*'^*^  • 
tice  of  the'  usury,  *  and  ailerwards  ./?*  gives  a  bond  to   C.  for  the 
aoiount  the  bond  is  good.     Cuthbert  and  another  v.  Haley,  3  Esp.  C. 

22.  ;  S.  C.  8  T.  R.  390. 

21.  A  note  given  in  lieu  of  another,  tainted  with  usury,  is  good, 
unless  giy«*n  itself  to  cloak  the  original  transaction.  Turner  v. 
Hulme,  4  Esp.  C.  11. 

22.  Whether,  if  money  be  lent  at  usurious  interest  a  subsequent 
contract  to  repay  the  principal  with  legal  interest  be  void,  under 
12  Ann.  c.  16.  s.  1.  Barnes  v.  Headley,  Wright  v.  Wheeler,  1  Camp. 
157.  18a  d.  165.  n. 
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ComtructioD  of  1-  If  it  is  proTided  by  conditions  of  sale,  that  any  error  or  mi»- 
the  contract.  Btatement  in  the  particular  shall  not  vitiate  the  saie,  but  that  an  al- 
lowance shall  be  made  for  it  in  the  purchase  money,  this  will  be  ex- 
tended only  to  any  error  or  mis-statement,  inserted  ^roi^  igno- 
rance or  inadvertency,  and  the  sale  will  still  be  vitiated  by  a  mis- 
statement, introduced  with  a  view  to  raise  tiie  apparent  value  of  the 
premises.     Duke  of  Norfolk  v.  Worthy,  1  Camp.  340. 

2.  In  the  conditions  of  sale  of  the  lease  of  a  public  house,  it  was 
described  as  "  a  -free  public  house  :*'  the  lease  contained  a  covenant, 
that  the  lessee  and  his  assigns  should  take  their  beer  from  a  particu- 
lar brewer  :  this  lease  was  all  read  over  by  the  auctioneer  at  tfie  time 
of  the  sale,  who  said  mistakenly,  that  it  was  a  free  public  house,  and 
that  tlie  covenant  about  the  beer  had  been  decided  to  be  bad.  Held, 
that  a  purchaser  who  heard  the  lease  read  over,  was  not  botmd 
under  these  circumstances  to  complete  the  purchase,  but  was  entitled 
to  recover  back  the  deposit.     Jones  v.  Edney,  3  Campbell,  285. 

3.  Where  there  was  a  written  agreement  to  sell  and  assign  **  the 
unexpired  term  of  eight  years'  leas^  and  good  will"  <^  a  public  house: 
Held,  that  the  purchaser  could  not  refuse  to  pertbnn  tbie  agreement, 
on  the  ground  that  when  it  was  entered  into,  there  were  only  seven 
years  and  seven  months  of  the  terra  unexpired.  Belworth  v.  llasseii, 

^  Campbell,  1 10. 

4.  The  vcirdor  of  newly  inclosed  lands,  undertakes  to  convey  them 
to  Uie  vendee  :  Held,  that  this  was  an  undertaking  to  convey  the 
legal  estate  ;  and  the  vendor  having  only  an  equitable  interest  pre- 
vious to  tlic  assignn^nt  by  the  commissioners,  the  vendee  is  entitled 
to  recover  his  deposit.     Cane  v.  Baldwin  and  others,  1  Staricie,  65. 

5.  The  premises  intended  to  be  conveyed  by  a  deed  of  mortgage 
are  described  as  the  defendant's  undivided  moiety,  &c.  ;  the  deed 
aderwards  professes  to  convey  all  the  defendant's  estate,  &c.  in  the 
premises.  This  conveys  the  moiety  only,.^to  which  the  defendant 
was  entitled  in  his  own  right,  and  not  one-tmrd  part  of  the  same  pre- 
mises in  which  he  was  interested  as  a  co-trustee  with  the  lessors 
of  the  plaintiff.  Doe  ex  dem.  Raikes  and  others  v.  Anderson, 
1  Starkie,  155. 

6.  In  an  agreement  for  the  sale  of  leasehold  premises,  io  be  paid 
for  by  instalments,  is  stipulated  that  in  default  of  payments  of  the 
instalments  at  specified  times,  the  former  instalments  shall  be  for- 
feited, and  tlie  vendor  shall  not  be  compellable  to  convey.  The  for- 
feiture enures  to  destroy  eyery  right  which  the  vendee  took  under 
the  agreement,  but  does  not  effect  any  right  of  possession  which  he 
had  before.  And  no  previous  right  being  proved,  sembUy  the  pftrty, 
afler  forfeiture,  is  a  mere  tenant  by  suflcrance,  and  it  is  sufficient  for 
the  owner,  previous  to  an  ejectment,  to  enter  upon  the  premises,  in- 
dicating his  intention  to  take  possession  without  making  any  formal 
demand  of  possession.  Doe  ex  dem.  Moore  v.  Lauder,  Starkie. 
308. 

7.  a^.  «is  the  agent  of  B,  the  owner  of  a  landed  estate,  enters  itito 
an  agreement  for  the  sale  of  it  with  C.  who  appears  to  act  on  his 
own  account,  but  in  fact  .0  the  agent  <kf  D.^and^.  and   C.  bind 
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themselves  in  a  penalty  for  the  performance  of  the  agreement,  where-* 
upon  C.  pays  A.  part  of  the  purchase  money  as  a  deposit :  Held, 
that  upon  a  breach  of  the  conditions  of  sale  on  the  part  of  the  vendor, 
an  action  for  money  had  and  received  lies  at  the  suit  of  Z>..  against 
£•  to  recover  back  the  deposit,  without  proof  of  the  money  being 
paid  over  by  A.  to  B.     Duke  of  Norfolk  v.  Worthy,  1  Camp.  337. 

8.  Where  leasehold  premises  are  sold  by  auction,  and  the^lease 
containing  the  usual  covenant  to  repair  is  produced  and  read  to  the 
bidders,  S"  any  of  the  buildings  demised  and  described  in  the  lease 
have  been  pulled  down  before  the  sale,  the  purchaser  is  not  bound 
to  complete  the  purchase,  and  may  recover  back  his  deposit,  al- 
though the  building  pulled  down  be  not  described  in  the  particulars  of 
sale.     Granger  v.  Worms,  4  Campbell,  83. 

9.  Where  several  houses  are  purchased  by  tlie  same  person  at  an       |!**?  **' 
auction,  though  in  distinct  lots,  the  contract  is  entire ;  therefore  the  ^^°^'^^  * 
whole  purcluise  may  be  rescinded  if  the  vendor  fails   in  making  out 

hb  title  to  any  one.  fyhambers  v.  Griffiths  and  another,  1  Esp.  N« 
P.  C.  150. 

10.  Where  different  lots  are  sold  at  an  auction  for  diflerent  sums» 
the  contracts  are  separate  both  in  law  and  fact.     And  in  a  specisd     - 
action  for  refusing  to  adhere  to  the  conditions  of  sale,   the  plaintiff 
cannot  consolidate  the  two  contracts.     James  and  another  v.  Shore, 

1  Starkie,  426. 

11.  A  man  is  not  obliged  to  accept  a  conveyance  where  the  title  xid^. 
is  doubtful.     Hartley  v.  Fekall,  Peake,  131. 

12.  A  person  bound  to  accept  a  conveyance  may  refuse  one 
executed  by  procuration,  since  his  proofs  are  thereby  multiplied. 
Coore  V.  Callaway,  1  Esp.  N.  P.  C.  115. 

13.  If  the  vendor  of  property  having  no  title  at  time  of  sale,  ob- 
tains one  before  he  is  csJled  upon  to  complete  the  purchase,  it  is 
sufficient.     Thomps<Hi  v.  Miles,  1  Esp.  N.  P.  C.  185. 

14*   The  vendor  of  an  estate  must  be  prepared  without  any  notice  Tltle-de^ds. 
to  produce   the  title-deeds  at  the  appointed  day  ;  unless  a  court  of 
equit)r  has  enlarged  the  time.     Berry  v.  Young,  2  Esp.  C.  611.  n. 

15.  Though  the  vendee  of  property  may  have  no  right  to  the  pos- 
session of  title-deeds,  he  has  to  inspection,  which  the  vendor  must  pro- 
cure.    Berry  v.  Young,  2  Esp.  C.  641.  n. 

16.  Although  it  is  usual  for  the  solictor  of  the  vendor  of  an  estate  Conveyance, 
sold  at  a  master's  office  to  procure  the  confirmation  oi'the  sale  in  the 

Court  of  Chancery,  to  the  expense  of  which  the  vendee  is  liable, 
the  vendee  may,  if  he  choose,  employ  his  own  solicitor  to  transact 
the  business.     Devon  and  others  v.  Fricker,  2  Stark.  170. 

17.  If  on  a  treaty  for  the  purchase  of  an  annuity  to  be  secured  on  il«. 

ma  estate,  the  existing  incumbrances  are  represented  by  the  grantor  tionT^'***" 
as   less  than  in  reality  they  are,  the  purchaser,  on  discovering  the 
misrepresentation,  may  recover  against  him  the  expenses  of  preparing 
conveyances,  and  the  interest  of  the  money  procured  for  the  pur- 
chase.    Richards  v.  Barton,  1  Esp.  C.  26S. 

IS.  Where  a  statute  points  out  the  particular  manner  in  which  a  Canal  compa*- 
canal  company  shall  sell  and  convey  lands,  and  enacts  Uiat  every  such   ay* 
sale   and  conveyance  shall  be  valid  and  effectual  to  all  intents  and 
purposes,  this  does  not  cure  any  defect  in  the  title  to  lands  so  sold 
and  conveyed  by  the  company.     Ward  v.  Scott,  3  Campbell,  284. 

19.  The  purchaser  of  an  annuity  by  the  Waterloo  Bridge  Com-  g.^*^'"^^,^ 
pany,  which  is  described  as  well  secured  and  payable  out  of  the  first  ^1!/ ^®  Compaq 
lolls  received,  and  is  not  described  as  a  redeemable  annuity,  cannot 
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afterwards  object  to  the  complatioa  of  the  purchase  on  the  ground 
of  misdescriptioD,  provided  the  annuit/  has  been  granted  in  confor- 
mity with  the  act     Coveriey  v.  Burrell,  2  Stark.  295. 
Plead  ingi.  20.  In  suits  against  vendees  of  real  property  for  not  completing  the 

purchase,  the  sale  of  the  substantial  parts  .of  the  premises  only,  and 
not  of  appurtenants  or  matters,  collateral  thereto  as  well,  need  be 
stated.     Thomson  v.  Miles,  1  £sp.  N.  P.  C.  1 84. 

VENDOR  AND  PURCHASER. 

dal#«  1.  If  a  broker  deliver  a  bought  and  sold  note  which  materially 

differ,   tliere  is  no  valid  contract.     Gumming  v.  RoebucJc,  1   Holt, 
172. 

2.  Where  the  broker  makes  a  mistake  b^  the  contract,  describing, 
in  the  bought  and  sold  notes,  goods  to  be  sold  by  A.  B.  and  C.  which 
he  believed  to  be  the  real  name  of  the  firm  vi^ch  employed  him, 
which  firm,  in  fact,  firom  a  recent  alteration  that  the  broker  was  not 
privy  to,  consisted  of  A.  D.  and  E.  only.  Held,  that  the  purchaser 
of  the  goods  was  not  at  liberty  to  avoid  the  contract  on  this  account, 
after  having  treated  the  contract  as  subsisting  upon  a  subsequent 
communication  fipom  the  plaintifi*,  unless  he  could  show  that  \v&  was 
prejudiced,  or  had  lost  the  benefit  of  a  set^ofiT.  Mitchell  and  others 
V.  Lapage,  1  Hoh,  253. 

3.  Where  a  broker  is  authorized  by  one  man' to  seW  goods,  and  to 
buy  such  goods  for  another,  an  entry  in  his  books  of  a  sale  of  these 
goods  from  the  one  to  the  other,  signed  by  hini,  is  in  general  a  binding 
contract  between  the  parties.  The  bought  and  sold  note,  which  is  a 
copy  of  this  entry,  is  not  sent  to  the  parties  for  their  approbation, 
but  to  inform  them  of  the  terms  of  the  contract.  Heyman  y.  Neale, 
2  Camo.  337. 

4.  The  authority  of  the  broker  may  bo  countermanded  at  any 
time  before  a  memorandum  of  the  contract  of  sale  is  written  and 
signed  by  him  pursuant  to  the  statute  of  frauds,  although  he  has 
previously  entered  into  a  verbal  agreement  to  sell  the  goods.  Farmer 
V.  Robinson,  2  Camp.  339.  n. 

6.  A  contract  is  entered  into  for  the  sale  of  a  ship  and  a  quantity 
of  iron  kintlage  for  the  sum  of  1600/. ;  but  eventually  a  bill  of  sale  is 
executed  of  the  ship,  together  with  all  her  stores,  &c.  in  the  usual 
form.  In  an  action  of  cu«tim/7»7  on  the  sale  of  the  ship  and  kintlage, 
for  the  non-delivery  of  the  kintlage,  tho  bill  of  sale  is  the  only  con- 
tract that  can  be  considered  as  obligatory  on  the  paitics,  and  tho 
plaintiflT  cannot  recover.     Lano  v.  Neale,  2  Stark.  105. 

6.  The  agent  of  the  vendor  of  a  picture,  knowing  that  the  vendor 
labours  under  a  delusion  with  respect  to  the  picture,  which  materially 
influences  his  judgment,  permits  him  to  make  the  purchase  without 
removing  that  delusion.  The  sale  is  void.  Hill  v.  Gray,  1  Starkie, 
434. 

,     7.  A  deed  by  which  a  felon  on  the  eve  of  his  trial  for  a  capital 
o^nce  assigns  his  property  to  another,  cannot  be  supported  without 
proof  of  consideration.     Shaw  v.  Bran,  1  Starkie,  319. 
^le  by  8amp1««      8,  In  the  sale  of  goods  by  sample,  if  the  bulk  does  not  accord  with 

the  sample,  the  purchaser  is  not  bound  to  accept  or  pay  for  tho  goods 
on  any  terms ;  although  no  fraud  was  intended  on  the  part  of  Um 
vendor,  and  althou^  the  custom  may  have  been  that,  under  such 
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circumstances,  the  bai^gain  shall- stand  good,  upon  an  allowance  being' 
made  for  the  inferiority.     Hilhert  v.  Shee,  1  Camp.  113. 

9.  Where,  upon  a  sale  of  goods,  the  seller  produces  a  sample,  and 
represents  that  the  bulk  is  of  equal  quality,  if  there  be  a  sale  note 
^ich  does  not  refer  to  the  sample,  this  is  not  a  sale  by  sample  ;  and 
if  the  goods  tuni  out  to  l>e  of  inferior  quality,  the  purchaser's  remedy 
13  by  an  action  on  the  case  for  a  deceitful  representation.  Mayer  v. 
Everth  and  another,  4  Campbell,  22. 

10.  Jf  there  be  a  contract  for  the  sale  of  goods  by  a  particular  Conntroctlorf'^ 
ship  on  arrival,  this  means  on  the  arrival  of  the  goods  which  the  ship  coatraet. 

is  expected  to  bring,  and  if  the  ship  arrives  empty,  without  any  de* 
fault  on  the  part  of  the  vendor,  he  is  not  liable  to  the  purchaser  for 
the  non-delivery  of  the  goods.  Boyd  v.  Siffkin,  2  Camp.  326. 
Hawes  V.  Humble,  2  Camp.  327.  n. 

11.  If  it  is  stated  generally  in  a  bought  and  sold  note,  that  the 
goods  are  to  be  paid  "  by  bill,"  evidence  cannot  be  received  to  show 
that  by  ''  bill"  is  meant  an  approved  bill :  and  semhU,  that  an  ap- 
proved bill  is  a  bill  to  which  there  is  no  reasonable  objection,  and 
that  ought  to  be  approved,  2  Camp.  532. 

12.  If  a  ship  is  sold  with  all  faults  the  seller  is  not  liable  to  an  ac- 
tion in  respect  of  later  defects  which  he  knew  of  without  disclosing 
at  the  time  of  the  sale,  unless  he  used  some  artifice  to  conceal  them 
from  the  purchaser.     Bagehole  v.  Walters,  3  Camp.  154. 

13.  Wiiere,  in  a  contract  for  the  sale  of  sugar,  there  is  the  follow-* 
ing  term  ;  "  free  or  board  a  foreign  ship  ;"  the  seller  is  not  bound  to 
deliver  it  into  the  hands  of  the  purchaser,  or  to  transfer  it  into  his 
name  in  the  books  of  the  warehouse  where  it  lies,  but  only  to  put  it 

on  board  a  foreign  ship,  which  it  is  the  duty  of  the  purchaser  to  name.  ^ 

Wackerbath  v.  Masson,  3  Campbell,  270. 

14.  Contract  in  London  for  the  sale  of  tallow  from  a  particular 
ship  on  arrival — to  be  taken  from  the  king's  landing  scale — if  it  should 
not  arrive  on  or  before  a  given  day,  the  bargain  to  be  void.  The  ship 
was  wrecked  off  the  coast  of  Scotland^  but  the  cargo  was  saved,  and 
might  have  been  forwarded  to  the  port  of  London  by  the  given  day  ; 
the  vendors  resold  the  tallow  in  Scotland ;  the  purchasers  did  not 
offer  them  any  indemnity  if  they  would  bring  the  tallow  to  London  ; 
Held,  that  under  these  circumstances  the  vendors  were  not  answcra^ 
ble  for  the  non-delivcry  of  the  tallow.  Idle  and  others  v.  Thornton 
and  others,  3  Campbell,  274. 

15.  Where  goods  aie  sold  by  a  written  contract,  which  contains  a 
description  of  tlieir  quality,  without  referring  to  any  sample,  if  the 
goods  do  not  correspond  with  that  description,  it  is  not  material  for 
the  vendor  to  show  tliat  they  correspond  with  a  sample  exhibited  at 
the  time  of  sale  to  the  purchaser,  who  was  well  skilled  in  the  coip- 
modity,  this  not  being  a  sale  by  sample,  but  by  the  description  in  the 
written  contract.     Tye  v.  Fynmore,  3  Campbell,  462. 

16.  Although  a  ship  he  sold,  *'*•  to  be  taken  with  all  laults,"  the 
vendor  cannot  avail  himself  of  that  stipulation,  if  he  knew  of  secret 
defects  in  her,  and  used  means  to  prevent  the  purchaser  from  discover- 
ing them,  or  made  a  fraudulent  representation  of  her  condition  at  the 
ikme  of  the  sale.     Schneider  and  another  v.  Heath,  3  Campbell,  506« 

17.  \iy  before  or  at  the  time  of  sale,  a  specimen  of  the  goods  is 
exhibited  to  the  buyer,  there  being  a  written  contract  which  nearly 
describes  the  goods  as  of  a  particular  denomination ;— this  is  not  a 
sale  by  sample  ;  but  there  is  an  implied  warranty,  that  they  shall  be  of 
a  merchantable  quality,  of  the  denomination  mentioned  in  tha  oon- 
tract.     Gardiner  v.  Gray,  4  C(impbell,  144- 
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18.  Where  goods  are  ordered  of  a  munyfacturer  in  England  lo  be 
exported  to  a  foreign  country,  and  tJie  purchaser  has  no  opportunity 
of  seeing  tliem  before  they  are  .shipped,  there  U  an  implied  undertak- 
ing on  the  pail  of  the  manufacturer,  that  Ihey  shaJI  be  of  a  merchant- 
able quality.  Laing  and  another  v.  Fidgeon  and  another,  4  Camp. 
169. 

19.  A  stipulation  in  a  contract  for  the  sale  of  flax,  that  "  as  soon 
as  the  seller  knows  the  name  of  the  vessel  in  which  tlie  flax  wiD-ba 
shipped,  he  is  to  mention  it  to  the  buyer,  forms  a  condition  prece- 
dent :  and  where  the  seller  had  advice  of  the  name  of  the  ship  ia 
London  on  the  12th  of  the  month,  and  did  not  communicate  it  to  the 
buyer  who  resided  at  Htdl  till  the  20th,  held  ihat  the  condition  was 
broken,  and  that  the  buyer  was  released  from  the  contract,  although 
he  did  not  appear  to  have  sustained  any  damage  by  the  delay.  Busk 
V,  Spence,  4  Camp.  329. 

20.  A  contract  for  the  sale  of  flax  expected  from  Pelershttrgh, 
eontaincd  a  stipulation  "  that  the  flax  should  be  dispatched  from  Pe- 
Ursburgh  not  later  than  31  July,  O.  S.,  either  for  Hull  or  Loiidon  :" 
Held  to  be  enough  that,  before  the  day  specified,  the  flax  had  been 
sent  down  from  Peiershurgh  in  lighters  and  put  on  board  tlie  ship  at 
Cronsiadt,  although  $\\e  was  not  dispatcl.ed  on  her  honiewai-d  voyage 
till  after  the  day.     Busk  v.  Spence,  4  Camp.  329. 

21.  A  vender  of  goods  is  bound  by  the  contract,  as  staled  inth^ 
note  signed  by  him,  and  delivered  by  the  broker  who  effected  the 
sale  to  the  vendor ;  although  this  note  varies  from  the  note  delivered 
by  the  broker  to  the  vendee.     Rowe  v.  Osborne,  1  Starkie,  140. 

22.  ^.  sells  to  B,  a  bowsprit,  which  at  the  time  of  sale  appears  to  be 
^                           perfectly  sound,  but  which,  ailer  having  been  used  some  time,  turns 

out  to  be  rotten.  In  the  absence  of  fraud,  Jl,  is  entitled  to  recover 
from  jB.  what  the  bowsprit  was  apparently  worth  at  the  time  of  deli- 
very.    Bluett  V.  Osborne  and  another,  1  Starkie,  384. 

23.  jB.  agrees  to  purchase  of  Jl.  a  gun  for  the  sum  of  forty-five 
guineas  ;  but  it  is  stipulated  that  ^.  shall  take  a  gun  of  ^.'s,  valued 
at  thirty  guineas  in  part  payment.  B,  having  refused  to  deliver  his 
gun  and  complete  the  contract.  A,  is  entitled  to  recover  the  sum  of 
forty-flve  guineas  as  the  stipulated  price.  Forsyth  and  others  v. 
Jer>'is,  1  Starkie,  439. 

24.  Goods  sold  are  described  in  the  invoice  as  scarlet  cuttings ;  a 
warranty  is  to  be  inierrod  that  the  goods  answered  the  known  mer- 
cantile description  of  scarlet  cuttings.  Bridge  v.  Wain,  1  Starkie, 
504. 

25.  Goods  sold  at  three  months'  credit,  the  vendor  agreeing  to  take 
the  vendee's  bill  of  exchunge  at  three  months'  date  at  the  end  of  the 
first  three  months,  if  he  wished  for  further  time,  unless  the  vendee 
give  such  a  bill  at  the  end  of  tlie  first  three  months,  the  vendor  may 
bring  his  action  immediately.     Nickson  v.  Jcpson,  2  Starkie,  227. 

26.  The  vendor  of  a  ship  represents  her  to  have  been  built  in  1816, 
although  in  fact  she  has  been  launched  a  year  earlier,  the  vendee  ifl 
entitled  to  recover  damages  for  the  deceit,  although  the  ship  was  to 
be  taken  with  all  faults,  h  letcher  and  another  v.  Bowsher  and  others* 
2  Starkie,  561. 

veVtinV^of  pro-       ^'  If  separate  articles  are  sold  under  one  entire  contract,  payipent 
ptrtj.  of  the  price  of  any  one  ailicle  vests  in  the  purchaser  the  property  in 

the  whole.     Wright  v.  Lawes,  4  Ksp.  C.  82. 

28.  Goods  sold  remain  at  the  risk  of  the  seller,  while  any  thing  is 

to  be  done  to  them  by  him,  to  abceftain  the   amount  of  the   price. 
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Thorefore  where  239  bales  of  skins  (stated  in  the  contract  to  con- 
tain five  dozen  in  each  bail)  were  sold  at  4/.  17s.  6d,  a  dozen ;  and 
it  was  the  duty  of  the  seller  to  count  over  the  skins  to  see  how  many 
each  bale  actually  contained ;  but  before  any  numeration  took  place, 
the  whole  were  consumed  by  fire ;  held,  that  an  action  could  not  be 
maintained  against  the  purchaser  for  the  value  of  the  skins,  and  thai 
the  loss  fell  entirely  upon  the  seller,     Zagury  v.  Furnell,  1  Camp.  240. 

29.  A  warehouseman  who,  on  receiving  an  order  from  the  seller 
.  of  malt  to  hold  it  on  account  of  the  purchaser,  gives  a  written  ac- 
knowledgment that  he  so  holds  it,  cannot  set  up  as  defence  for  not 
delivering  it  to  the  purchaser,  that  by  the  usage  of  trade  tho  property 
in  malt  sold  is  not  transfen*ed  till  it  is  remeasured,  and  that  before  the 
malt  in  question  was  remeasured,  the  seller  became  bankrupt.  Sto:- 
nard  V.  bunkin,  1  Camp.  344. 

30.  If  goods  are  sold  to  be  paid  for  in  30  days,  and  if  not  carried 
away  at  the  end  of  that  time,  warehouse  rent  to  be  paid  for  them, 
the  property  in  the  goods  vests  absolutely  in  the  purchaser,  and  they 
remain  at  his  risk  from  the  moment  of  the  sale.  Phillimore  v.  Barry, 
I  Camp.  513. 

31.  As  soon  as  go6ds  are  delivered  to  a  carrier  they  are  at  the  risk 
of  the  purchaser,  although  the  carrier  be  paid  by  the  vendor.  King 
T.  Meredith,  2  Camp.  639. 

32.  A  delivery  of  goods  at  a  wharf  is  not  sufficient  to  charge  th* 
purchaser,  unless  the  seller  procures  them  to  be  booked,  or  takes  a 
receipt  for  them,  or  delivers  them  in  such  a  manner,  as  to  furnish 
a  remedy  over  against  the  wharfinger.  Brickman  v.  Levi,  3  Camp. 
414. 

33.  The  vendee  of  goods  recovers  their  value  in  an  action  of  trover 
against  the  captain  of  the  vessel,  to  whom  they  have  been  delivered 
on  the  vendee's  account :  he  cannot  aflcrwards,  in  an  action  brought 
by  the  vendor  for  the  amount,  contend  that  there  has  been  no  de- 
livery to  him ;  although  tlic  captain  refused  to  deliver  the  goods  at 
the  instance  of  the  vendor,  and  although  the  vendee  has  not  had 
judgment  in  the  action  of  trover.  Groning  and  others  t,  Mendham, 
1  Starkie,  2^9. 

34.  A  vendee  at  AberystwUh  gives  an  order  for  goods  to  the  travel-  Tranflt. 
ler  of  the  plaintiff,  who  is  a  dealer  in  London;  nothing  is  said  about 

the  mode  of  carriage  :  it  is  presumed  to  be  that  the  goods  are  to  be 
Bent  in  the  most  usual  and  convenient  way ;  and  therefore  upon  -th^ 
-delivery  of  the  goods  to  a  earner  in  London^  a  cause  of  action  lies  in 
Ijondon*     Copeland  v.  Lewis,  2  Starkie,  89. 

35.  *A.  by  the  direction  of  /?.,  purchases  coffee  for  B.  which  is  40; 
be  delivered  at  Leghorn  to  /jf.'s  order ;  the  coffee  is  accordingly  sent 
'to  Leghorn^  and  is  sold  there  by  «/2.'s  agents  and  by  his  direction ;   B, 

may  maintain  trover  against  Jl.  for  the  conversion  of  the  coffee,  al- 
though the  price  has  not  been  actually  tendered  to  Ji.  Payne  ic, 
Brander,  2  Starkie,  568. 

6.  The  vendor  of  goods  sold  on  credit,  cannot  sue  for  the  price  Psymept . 
until  the  time  has  expired,  unless  the  goods  were  bought  with 
the  view  of  defrauding  him.  Secus,  where  he  has  ouly  given  a  volun- 
tary promise  of  credit,  making  no  part  of  the  contract  of  sale.  De 
Symons  v.  Minchwick,  1  Esp.  C.  430. 
•**  87.  It  is  not  an  entire  waiver  of  a  condition  to  be  paid  for 
gopds  on  delivery,  that  the  vendor  allowed  the  purchaser  to  cany 
-away  part  of  the  goods  without  being  paid  for  tliem.  Payne  v.  Shaa- 
^olt,  1  Camp.  427. 
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R«Mle  of  sub- 
jocl  matter. 

ReBcisBion  of 
(Contract. 


J9»ii«  fid(  pur* 
cUa«er. 


88.  One  who  has  agreed  for  the  sale  of  100  sacks  of  floor, 
after  delivery  of  part,  recover  for  that  part,  the  defendant  being  wil- 
ling to  receive  and  paj  for  the  whole.  Walker  v.  DixoDy  2  Staride, 
281. 

39.  Although  the  purchaser  of  goods  neglects  afler  notice,  to  cany 
them  away,  the  seller  has  no  liglit  on  that  account  to  resell  them. 
Greaves  v.  Ashlin,  3  Camp.  426. 

40.  As  soon  as  the  purchaser  of  goods  discovers  that  they  do  not 
answer  the  order  gi\H!n  for  them,  he  ought  to  return  them  to  the  ven* 
der,  or  send  him  notice  to  take  them  back ;  and  if  be  does  neither, 
he  cannot  afterwards  maintain  an  action  on  the  ground  of  the  artick 
being  quite  unfit  for  the  purposes  for  which  he  ordered  it  Fisher  v. 
Samuda,  1  Camp.  193. 

41.  If  goods  in  the  city  of  London  are  sold  by  a  broker,  to  be  paid 
by  a  bill  of  exchange,  the  vendor  has  a  riglit,  within  a  reasonable  time, 
if  he  is  not  satistied  with  the  sufficiency  of  the  purchaser,  to  annul 
the  contract.  The  vendor,  however,  must  intimate  his  dissent,  as 
soon  as  he  has  had  an  opportunity  to  enquire  into  the  solvency  of  the 
purchaser.  Five  days  considered  too  long  a  period  for  this  purpose. 
Hodgson  v.  Davies,  2  Camp.  530. 

42.  Where  utensils  to  be  used  in  trade  have  been  contracted  for 
and  dcli\*crcd  at  a  stipulated  price,  it  is  a  question  for  the  jury,  whe- 
ther the  vendee,  who  complains  tliot  they  are  onfit  for  t£»  purpose 
for  which  thcy;were  intended,  has  used  them  fiirtfaer  dian  was  neces- 
rtary,  in  order  to  give  them  a  fair  trial.  And  if  be  has  not,  the  con^ 
niodity  being  bulky,  and  after  a  reasonable  trial  found  to  be  unfit  for 
such  pur))ose,  tl^e  vendor,  upon  notice  given,  is  bound  to  take  them 
away ;  but  if  the  vendee  retain  the  utensils,  without  giving  such  no- 
tice, he  is  liable  to  pay  for  the  value  of  the  materials.  Okell  v. 
Smith  and  another,  1  Starkie,  107. 

43.  It  is  a  question  for  the  jury,  whether  the  vendee  of  goods 
which  turn  out  to  be  of  a  quality  inferior  to  that  which  was  stipulated 
for,  has  in  point  of  fair  mercantile  dealing,  given  a  notice  suificientiy 
early  to  the  vendor  of  his  intention  to  repudiate  the  contract.  Rowo 
T.  Osbome>  1  Starkie,  140. 

44.  The  vendee  of  a  merchantable  commodity  warranted  to  be  of 
the  best  quality,  proceeds  to  use  it  fi'om  time  to  time  till  the  whole 
has  been  consumed,  when  the  value  of  the  article  can  no  longer  be 
ascertained,  having  given  no  notice  to  the  vendor  during  tUtxa  tiiae-of 
any  defect  in  the  article,  and  having  deprived  the  vendor  of  the 
means  of  proving  the  value  of  the  article  by  proper  tests,  the  vendee 
is  not  entitled  to  recover  on  the  ground  of  any  alleged  defect  in  the 
article.     Hopkins  v.  Appleby,  1  Staikie,  477. 

45.  A.  contracts  to  sell  to  B.  50  tons  of  hemp,  to  be  shipped  from 
CronMadt  or  Si,  Pelersburgh,  the  ship's  name  to  be  declared  as  soon 
as  known,  and  to  arrive  before  the  31st  o(  December.^  On  the  5th  of 
September  Jl.  gives  notice  to  J9.,  that  the  hemp  was  shipped  on  board 
the  Lively ;  on  the  20th  he  sends  a  second  notice,  that  if  tiie  quantity 
did  not  come  by  the  Lively^  ho  would  make  it  up  from  the  cargo  of 
another  vessel.  On  the  29th  A.  gives  a  third  notice  that  twenty  tons 
would  come  by  the  Lively,  and  the  rest  by  another  ship.  B.  accepts 
the  twenty  tons,  but  refuses  to  receive  any  more  :  Held  that  B.  was 
bound  to  receive  the  remainder  of  the  hemp,  imless  he  could  show, 
that  he  had  sustained  some  special  damage  by  %d.'s  non-perfbmiarice 
ef  the  precise  terms  of  tlie  4!ontract.  Thornton  and  others  v.  Simp:* 
son  and  others,  1  Holt,  164. 

46.  The  owner  of  goods  sends  them  to  a  whairf  in  &e  borough  of 
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SoMwarki  where  goods  of  the  same  son  are  usually  sokL :  the  whar- 
finger, without  any  authority,  sells  them  to  a  bona  fide  purchaser, 
who  duly  pays  for  them.  This  is  not  a  sale  in  market  overt  to 
change  the  property,  and  trover  lies  for  goods  at  the  suit  a£  the  owner 
against  the  purehaser.     Wilkiiwou  v.  King,  2  Camp.  336. 

47.  A  complaint  having- been  made  to  a  magistrate  by  Jl.j  the 
owner,  that  his  horse  has  been  stolen  by  ^.,  an  officer,  although 
armed  with  a  warrant  against  ^.,  is  not  justified  under  the  statute  31 
£.  c.  12.  s,  4.  in  taking  the  horse  out  of  the  possession  of  a  bona 
Jid€  purchaser  from  B.     Joseph  v«  Adkins,  2  Starkie,  7d, 

VENUE. 

As  to  the  venue  in  a  criminal  information  against  an  officer  for  a  *n^f»*W*>«»« 
fiJse  return  sent  firom  abroad  to  the  Navy-office,  see  Rex  v.  Munton, 
1  Esp.  N.  P.  C.  e». 


VESTRY. 

1.  The  rector  or  vicar  is  not  an  integral  part  of  the  vestry ;  there-  How  Mmpoted. 
fore,  though  absent,  their  resolutions  are  valid.     Mawley  v.  BarbeC 
andanother,  2  Esp.  C.  6S7. 

2.  The  resolutions  of  a  former  vestry  may  be  rescinded  by  a  sub-  ResciBiion  ot 
sequent  one;  but  they  are  binding  until  annulled,     Mawley  v.   Bar- '^^^^^i^i^' o^* 
bet  and  another^  2  Esp.  C.  6S7. 


WAGER. 

1.  An  action  lies  on  a  wager  on  a  horse-mce,  if  neidier  of  the  sums  When  valid, 
betted  by  the  parties  amounts  to  10/.,  and  the  race  itself  is  run  for  the 

sum  of  50/..  or  upwards.     M^ Allester  v.  Haden,  2  Camp.  438. 

2.  An  action  may  be  maintained  upon  a  wager  of  a  rump  and  dozen , 
whether  the  defendant  be  older  than  the  plaintiff.  And  nAiea  a  dinner 
is  ordesed  at  a  tavern  by  the  authority  of  two  persons,  who  have  laid 
a  wager  of  a  rump  and  dozen,  if  the  winner  pays' the  bill,  he  may 
maintain  an  action  a^rainst  the  loser  for  money  paid  to  recover  the 
amount.     Ilussey  v.  Crickitt,  8  Camp.  168. 

3.  An  action  cannot  be  maintained  on  a  wager,  on  a  point  of  law  When  invaUd. 
in  which  the  parties  have  no  interest     Henkin  v.  (^erss,  2  Camp. 

408. 

4.  No  action  can  be  maintained  upon  a  wager  on  a  cock-fight* 
Squires  v.  Whisken,  3  Camp.  140. 

6.  On  a  wager  tbat.^.  will  trot  two  horses  sixteen  miles  in  two  Coastroclion  of* 
successive  hours,  he  may  trot  them  in  any  manner  he  thinks  proper. 

Robeon  v.  Hall,  Peake,  127. 

6U  An  action  cannot  be  maintained  to  recover  back  money  depo-  R*«c»»">n  ^^' 
sited  with  a  stake^h older  upon  a  wager,  afler  the  wager  has  been  de- 
termined against  the  plaintiff.     Brandon  v.  Hibbert,  4  Camp.  37. 

7.  The  party  who  lays  a  wager  on  the  identity  of  a  person  with 
whom  he  has  conversed,  cannot  set  it  aside  on  the  ground  that  at  the 
time  when  it  was  laid,  the  opposite  party  had  received  certain  infor- 
mutton  that  he  was  mistaken  ;  and  it  is  too  late  for  him,  on  discover- 
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ing  his  miatake,  to  counteimaad  the  autboiity  of  the  stake-holder^  t» 
paj  over  the  money  betted.     Bland  v.  Collett,  4  Carap.  157. 

8.  Where  moDey  betted  is  paid  into  th^  hands  of  a  banker,  who 
giTOs  a  receipt  to  the  persons  betting  as  received  of  them,  the,  winner 
cannot  recover  on  the  commou  count  on  a  wager,  but  must  state 
that  the  money  was  so  paid,  and  that  the  defeadaat  refused  to  permit 
him  to  receive  it.     Robson  v.  Hall,  Peake,  128* 

WARRANTY. 


Wlmtis. 


Wbftt  is  not. 


What  tbsU  b« 
a  bffSRch  of. 


What  not. 


Ofretomiag 
tboartlela. 


1.  Setting  the  names  of  artists  opposite  those  pictures  in  a  cata- 
logue offered  for  sale,  is  not  to  be  taken  as  a  warranty,  that  they 
were  painted  by  them.  Jendevine  v.  Slade,  2  Esp.  C.  572.  Setf^ 
qucBTBy  unless  the  action  was  on  the  acienUry  which  is  probable  from 
page   573. 

2.  If  a  man  not  knowing  the  age  of  a  horse,  but  having  a  written 
pedigree,  which  he  received  with  him,  sell  him  as  hocse  of  the  age 
stated  in  the  pedigree,  at  the  same  time  staUng  he  knows  nothing  <^ 
him  but  what  he  has  learnt  from  the  pedigree,  he  is  not  liable  to  an 
action  when  it  appears  that  the  pedigree  is  false.  Dunlop  v.  Waugh, 
Peake,  123. 

3.  Where  a  customer  who  had  bought  a  quantity  of  bm^gnndy  o( 
excellent  quality  from  a  wine-merchant^  some  time  after  procured 
him  to  exchange  a  portion  of  it  for  wine  of  a  different  desctiptioii  ; 
Hold,  there  was  no  implied  warrant  on  the  part  of  the  customer 
as  to  the  state  of  the  wine  at  the  time  of  the  exchange ;  and  that^ 
although  it  had  then  become  quite  sour,  the  wine-merchant  had  no 
remedy  without  proof,  tiiat  tiie  other  knew  its  deteriorated  condition 
and  intended  to  practise  a  fraud.  La  Neuville  and  another  t. 
Nourse  and  another,  3  Gamp.  351. 

4.  A  temporary  lameness,  rendering  a  horse  less  fit  for  present  ser^ 
vice,  is  a  breach  of  a  warranty  of  soundness.  Elton  v.  Brogdon, 
4  Camp.  281.  ;  S.  C.  1  Starkie,  475.  by  the  name  of  Ekon  v. 
Jordan. 

5.  A  horse  labouring  under  a  temporary  injury.  Capable  of  being 
speedily  cured,  is  not  unsound  within  the  meaning  of  a  warranty  of 
soundness.     Garment  v.  Barrs,  2  Esp.  C.  673. 

6.  Roaring  is  not  unsoundness  in  a  horse,  unless  it  be  sKown  to 
proceed  from  some  disease  or  organic  defect.  Basset  v.  CoUis,  2 
Camp.  523. 

7.  Crib'biting  is  no  such  unsoundness  in  a  horse  as  to  entire  a 
purchaser  who  has  bought  under  a  general  warranty  to  maintain  an 
action  for  the  breach  of  it  upon  this  fault  only.  Broennenburh  v. 
Haycock,  1  Holt,  630. 

8.  If  a  waiTanty  on  the  sale  of  a  horse  proves  false,  and  the  pmv 
chaser,  instead  of  returning  him  immediately,  keeps  him  until  he 
grows  worse,  whether  from  physic  or  otherwise^  he  cannot,  by  after- 
wards offering  to  return  him,  rescind  the  contract,  but  must  pay  the 
price,  and  sue  on  the  warranty.     Curtis  v.  Hannay,  3  Esp.  C.  82. 

9.  In  an  action  on  the  warranty  of  a  horse,  the  plaintiff  is  not  en^ 
tided  to  recover  for  the  expense  of  keeping  the  horse,  unless,  on  dis- 
covering the  unsoundness,  he  offered  to  return  him  to  the  defendant 
Caswell  V.  Coare,  2  Camp.  82.  '  ^ 


BiGBst.]  (  639  ) 


WASTE. 


1.  It  is  waste  for  an  outgoing  tenant  of  garde^ground,  to  plougli  whatia; 
up  strawbeny-beds  in  full  bearing,  although  when  he  entered  he  paid 
for  them,  on  a  valuation,  to  the  person  who  occupied  the  premises  be- 
fore him,  and  although  it  may  have  been  usual  for  strawberry-beds  to 
1)e  appraised  and  paid  for  as  between  outgoing  and  incoming  tenants. 
Watherell  v.  Howell,  1  Camp.  227. 

2«  An  action  on  the  case  in  the  nature  of  waste,  lies  at  the  suit  of  Action  in  th« 
a  landlord  against  his  tenant,  for  acts  done  by   the  latter  while  hold-  nataro  of. 
ing  over  after  the  expimtioa  of  a  notice  to  quit.     Burchell  v.  Uoras- 
by,  1  Camp.  360. 

WATCHMAN. 

A  watchman  is  not  justified  in  taking  into  custody  for  talking  loud  A„^,t  ^- 
in  passing  along  tha  str^at     Hardy  v.  Murphy  and  another,  1  Esp. 
C.  294. 

WATERCOURSE. 

After  twenty  years'  uninterrupted  enjoyment  of  a  spring  of  water,  m...   ^ 
an  absolute  right  to  it  is  gained  by '  the  occupier  of  the  close  in 
which  it  issues  above  ground  ;  and  the  owner  of  an  adjoining  close    ^ 
cannot  lawfuUy  cut  a  drain  whereby  the  supply  of  water  to  the  spring 
is  diminished.     Balaton  r.  Beosted,  1  Camp.  463. 


WAT. 

A  right  of  way  for  agricultural  purposes,  is  a  limited  and  qualified  £ztont  of  iA* 
right  of  way,  and  does  not,  necessarily,  confer  a  right  to  use  such  '*S^^  ^°* 
way  for  general  and  universal  purposes  ;  therefore,  where  J3t. 
claimed,  and  proved  a  right  to  carry  com  imd  manure  over  the  locUs 
in  qno :  Held,  that  he  had  not  therefore  a  general  and  unlimited 
right  to  carry  lime,  or  thA  produce  of  a  quarry,  over  the  locus  in  quo 
at  all  timee  ond  for  all  purposes.     Jackson  v.  Stacey,  1  Holt,  46$.  <" 

» 

WEST  INDIA  DOCK  COMPANY, 

A  letter  from  the  p]aintifi*'s  attorney  to  the  secretary  of  the  Weet  Action  ag^tmit. 
India  Dock  Company,  daiming  the  deliv^iy  of  some  cofiee,  ia  the 
possession  of  tho  Company,  at  their  Docks,  adding,  <<  that  he  was 
mstructed  to  take  legal  measures,  if  it  were  not  delivei^d  forthwith," 
is  not  a  notice  of  action,  within  the  meaning  of  the  39  Geo.  3.  c.  69. 
a.  185.;  the  act  which  incorporates  the  Company?  Qucerc,  if  the 
notice  of  action  should  not  be  to  the  treasurer  ef  the  Coippanv** 
jUwis  v«  Smith,  1  Holt,  27. 


(  ^0  ) 


Liabi^ty  of. 


N'otice  by,  In 
diicharge  of 
Inbilitj. 


WHARFINGER. 

1.  The  liability  ff  a  wharfinger,  who  undertakes  to  convey  good^ 
from  his  wharf  to  tne  vessel,  in  his  oivn  lighters,  is  similar  to  that  of 
a  carrier.     Maving  v.  Todd  and  others,  I  Starkie,  72. 

2.  Ifa  wharfinger  accept  goods  from  a  hoyman,  he  is  aosn^erable 
to  tlie  owner  for  them.     Wardell  v.  Mourillyan,  2  Esp.  C.  695. 

3.  *A,  deposits  goods  in  the  warehouse  of  7^.,  a  wharfinger  far  the 
purpose  of  sale  by  //.,  who  is  paid  10/.  pe^'  annum  for  warehouse  rent, 
and  receives  a  commission  on  the  sale  ;  B.  having  issued  the  goods, 
which  are  aflerwards  bumt  in  the  warehouse,  and  having  received 
the  amount  from  the  insurer,  is  liable  to  ^.,  for  such  money  had  and 
received  to  his  use.  %4.  deposits  goods  in  the  warehouse  of  /^.,  a 
wharfitiger,  and  pays  an  annual  rent  for  part  of  a  particular  ^-are- 
house,  B,  removes  the  goods  into  another  warehouse,  where  the  j  are 
burnt ;  quatrey  whether  B.  is  liahle  to  A.  for  the  amount  ?  SidawTiys 
and  another  v.  Todd  and  another,  2  Starkie,  400. 

4.  A  wharfinger,  by  inserting  in  his  receipts  for  goods,  a  notica 
that  he  will  not  be  responsible  for  loss  by  fire,  may  entirely  discharge 
himself  from  such  responsibility.  Maving  v.  Todd  and  another,  4 
Camp.  223.  ;  S.  C.  1  Starkie,  72. 


ftight  to. 


Obitraetion  of 
the  right. 

Extinction  of 
thcf  right. 


WINDOW. 

1.  The  uninterrupted  enjoyment  of  lights  for  2#  years,  or  perhaps 
less,  confers  a  possessory  title.     Cotterell  v.  GrifBths,  4  Esp.  C.  71. 

2.  If  a  building,  afier  having  been  used  for  20  years  as  a  malt^ 
house,  is  converted  into  a  dwelling-house,  in  its  new  state  it  is  entitled 
only  to  the  same  degree  of  light  which  was  necessary  to  it  in  its  for- 
mer state,  and  the  owner  of  the  adjoining  ground  may  lawfully  erect  a 
wall  which  prevents  the  admission  of  sufficient  light  fbr  domestic  pur- 
poses, if  what  is  still  admitted  would  be  enough  for  the  making  of 
malt.     Martin  v.  Goble,  1  Camp.  822. 

3.  If  an  ancient  window  be  raised  and  enlarged,  the  owner  of  the 
adjoining  land  cannot  lawfully  obstruct  the  passage  of  light  and  air 
to  any  part  of  the  space  occupied  by  the  ancient  window,  although  a 
greater  portion  of  light  and  air  be  admitted  through  the  unobstructed 

•part  of  tlie  enhrged  window,  than  was  anciently  enjoyed.     Chandler 
V.  Thompson,  3  Camp.  80. 

4.  SembUy  that  no  action  lies  for  opening  a  window  looking  into 
and  destroying  the  privacy  of  a  neighbour's  premises  unless  under 
the  prohibition  of  a  custom.     Cotterell  v.  Griffiths,  4  Esp.  C.   69. 

5.  An  act  which  in  any  degree  tends  to  deprive  an  ancient  window 
of  the  quantity  of  light  and  air  it  is  entitled  to,  is  injurious.  Cotterell 
V.  Griffiths,  4  Esp.  C.  69. 

6.  If  an  ancient  window  has  been  completely  shut  up  with,  brick 
and  mortar  above  20  years  it  loses  its  privilege.  Ijawrence  v.  Obce, 
3  Camp.  614. 


EXn    OF    THE    PlFtH    VOLUMK. 
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